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Foreword

By Edwidge Danticat

A few years ago, on a Father’s Day in 2007, I published an opinion piece in The New York Times called
“Impounded Fathers,” about fathers—mostly heads of households—who had been suddenly rounded up and
deported to their home countries, leaving spouses and small children behind. Nearly a decade later, these
types of deportations have increased to an average of 400,000 a year during the current administration.
These deportations affect not only fathers, but also mothers and single people. They also impact the
physically and mentally ill, the disabled, and even in some cases the dying.

This report, Aftershocks: The Human Impact of U.S. Deportations to Post-Earthquake Haiti, focuses on
deportations that took place after Haiti suffered the worst natural disaster in its history. As the earth shook
and up to 300,000 Haitians lost their lives, also shattered were the hopes and dreams of many families who
had hoped for a reprieve from being expelled to a devastated country.

In the past five years, U.S. Immigration and Customs Enforcement (ICE) has deported approximately
1,500 people to Haiti who, due to a criminal record, do not qualify for immigration relief called Temporary
Protected Status. This includes individuals with chronic and terminal illnesses, as well as people who were
born in a third country and had never set foot in Haiti. The United States continues to deport people in spite
of the fact that Haiti has been suffering from a massive post-earthquake humanitarian crisis in which 1.5
million people became homeless and nearly a million were affected by a cholera epidemic introduced to the
country by United Nations troops.

When they arrive in Haiti, deportees become outcasts because of the stigma attached to being a
deportee with a criminal history. These men and women are targets for violence, harassment, and extortion
by the police and society at large. Those deportees without family connections are doomed to homelessness
or other precarious living situations. Female deportees are particularly vulnerable to sexual assault if they
have no family or community support.

Back in the United States, many families plunge into financial and emotional decline once a loved one
is deported. These families must carry on without a primary breadwinner, while also providing financial
support for the deported family member in Haiti. Children whose parents have been deported are often
left flailing. I once attended the funeral of a young man who had started acting erratically after his father
was deported. He was once asked why his behavior had changed so much and he said that he, a U.S. citizen,
missed his father so much that he wanted to be deported too.

As this report explains, the United States is not taking into consideration the continuing humanitarian,
and increasingly political, crisis in Haiti, as ICE continues to deport more and more people to Haiti. The
Inter-American Commission on Human Rights, guided by international human rights law, demands that
countries respect an individual's “right to life, physical, and mental integrity,” as well as their right to a
establish and maintain a family. The deportations outlined in this report are not following even these most

basic standards. This must Change. And it must stop. Please read on to find out why and how.

SOURCES

1. Impounded Fathers, Edwidge Danticat—http://www.nytimes.com/2007/06/17/opinion/ 17danticat.html.

2. The Obama Administration’s Two Millions Deportations Explained, Mother Jones, http://www.motherjones.com/politics/2014/04/
obama-administration-record-deportations.
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Executive

Summary

Haiti still reels from the devastating effects of the
January 12, 2010 earthquake that killed up to
300,000 people, rendered one in seven Haitians
homeless, and wreaked $9 billion in damage ina
country whose 2009 GDP was only $7 billion. At
least 85,000 people still live in internally displaced
person camps (IDP camps) and many have moved
back into shoddy structures that would not survive
another earthquake. The cholera epidemic that
struck Haiti in the wake of the earthquake has
been characterized by the Centers for Disease
Control and Prevention (CDC) as “the worst
cholera outbreak in recent history,” killing at least
8,721 people and sickening over 700,000 in all
parts of the country. Medicine, medical care, and
mental health care remain in scarce supply and
largely unavailable to individuals who are poor,
disenfranchised, or live in rural areas. Political
instability is widespread. The rebuilding of Haiti
proceeds at a glacial pace. Only a fraction of the
international aid that was designated to address
the humanitarian crisis and subsequent human
rights violations has been allocated and spent, and
an even smaller fraction of that aid has helped the
people for whom it was intended.

In light of this humanitarian crisis,
in January 2010, the United States granted
Temporary Protected Status (TPS)—a temporary
immigration status—to qualifying Haitian
nationals living in the United States on the
date of the earthquake who lacked other lawful
status. TPS remains in effect today for qualifying
Haitian beneficiaries. People who have been
convicted of two misdemeanors or one felony
offense, however, fall outside the scope of
TPS protection and can be deported. Over the
past five years, the United States has forcibly
returned to Haiti approximately 1,500 men and

women who are categorically barred from TPS

protection on account of their criminal histories.
Most of these individuals have significant family
ties in the United States and many suffer from
serious physical and mental health conditions

and illnesses. U.S. Immigration and Customs
Enforcement (ICE) has carried out these
deportations despite the U.S. Department of
State’s admonitions against U.S. citizen travel to
Haiti in light of the country’s instability and weak
medical facilities, and despite ICE’s knowledge of
the acute dangers facing Haitian nationals who are
deported from the United States. The result has
been utterly devastating for deportees in Haiti and
the families they leave behind in the United States.

People who have

been convicted of two
misdemeanors or one felony
offense fall outside the scope
of TPS protection and can be
deported.

This report documents the stories of the
men and women deported from the United
States to post-earthquake Haiti on account of a
criminal history. Through extensive fieldwork and
research, this report details the experiences of
deportees—some of whom refer to themselves
as “strangers in a strange land”—and their
U.S.-based family members. The report argues
that the United States violates the fundamental
human rights of Haitian nationals and their family
members when it deports them to Haiti without
due consideration of the deportees’ individual
circumstances and the humanitarian crisis in
Haiti. It concludes by making recommendations
to the United States, Haiti, and the international

community.
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JANUARY 2010: HAITI FALLS AND THE
UNITED STATES RESPONDS

In January 2010, in recognition of the sheer
ruin that had befallen Haiti and in accordance
with its international human rights obligations,
the United States immediately halted all
deportations to Haiti. This action was taken to
avoid adding to the burden of a country in crisis
and to avoid placing deportees in life-threatening
circumstances. Other countries, including Canada,
France, and Mexico, also stopped all forced
returns to Haiti on humanitarian grounds,

In the fall of 2010, despite news of the
devastating cholera outbreak, ICE authorities
began quietly rounding up and detaining Haitian
nationals with final orders of deportation who did
not qualify for TPS because they had been convicted
of two misdemeanors or one felony. Many of these
individuals were living with their families and
leading productive lives. ICE authorities shipped
hundreds of men and women to remote county jails
and private prisons in Louisiana, in close proximity
to an airport where private deportation flights
contracted by the U.S. government leave for Haiti.

The United States forcibly
deported 27 men to Haiti on
January 20, 2011. Upon their
arrival, all were jailed. Wildrick
Guerrier fell ill and died ten
days later of cholera-like
symptoms.

Advocates and community groups raised
concerns for the deportees’ well-being in light of
the October 2010 cholera outbreak and Haiti’s
longstanding practice of jailing deportees with
criminal histories in life-threatening conditions.
Brushing aside safety concerns, the United States
forcibly deported 27 men to Haiti on January 20,
2011. Upon their arrival, all were detained in
cramped jail cells and exposed to feces, blood, and
vomit. Wildrick Guerrier, a healthy 34-year old
man, fell ill and died ten days later of cholera-like

Wildrick Guerrier 1976 — 2011

Wildrick Guerrier died after a week in
Haitian jail after being deported.

symptoms. In response, the United States halted
deportations for about two months. In April 2011,
the United States resumed deportations. These
deportations continue today, with flights leaving
from Louisiana every month.

Many of the men and women deported to
Haiti are lawful permanent residents (LPRs) who
lived in the United States for many years, if not
most of their lives. In fact, some were born in
another country and had never set foot in Haiti
prior to their deportations, but were deported to
Haiti because their parents are Haitian nationals.
Most deportees have family members in the
United States, including U.S. citizen children
and other loved ones. A substantial number have
terminal diseases, chronic mental and physical
conditions, and permanent disabilities. Many were
deported for only minor or nonviolent criminal
offenses, and have stories similar to that of Conrad,
a mentally ill man who was deported on account
of two misdemeanors: failing to return a rental
car on time and giving false information to a law
enforcement official.

AFTERSHOCKS: THE HUMAN IMPACT OF U.S. DEPORTATIONS TO POST-EARTHQUAKE HAITI



THE UNJUST DEPORTATION OF CONRAD

The mother of Conrad holds a photograph of her son with other family members.

- Y 7

Deportee Conrad is now confined to a mental health institution.
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Billy received "precautionary
measures” from the IACHR but
the United States nevertheless

deported him in November

2011.2 Billy, who now lives in

Port-au-Prince, has no kneecap
and the bones in his leg painfully
rub together. Billy had numerous
surgeries on his leg and knee

and was awaiting an implant
when ICE officials deported him
to Haiti. He cannot afford any
medical treatment in Haiti. Billy
has five children in the United
States, whom he was previously
supporting through disability
benefits. They are currently being
supported by Billy’s mother, who

is strugghng flnallc‘lally.

INTERNATIONAL CONDEMNATION OF
POST-EARTHQUAKE DEPORTATIONS
TO HAITI

The international community has exhorted
the United States and other countries to halt
deportations to Haiti during the post-earthquake
humanitarian crisis. In 2010 and 2011, the United
Nations Office of the High Commissioner for
Human Rights (OHCHR) and the United Nations
High Commissioner for Refugees (UNHCR)
issued joint statements calling on countries to
suspend all forced returns to Haiti. The most
recent statement has not been retracted or
replaced.

Starting in 2011, the Inter-American
Commission on Human Rights (IACHR)—the
regional human rights body for the Americas—
found that deportations to Haiti constituted urgent
and irreparable harm to numerous deportees.

Citing compelling health and family concerns of

the beneficiaries, the IACHR issued “precautionary
measures” to protect 62 men and women from
forcible return to Haiti by the United States.
Ignoring many of these precautionary measures,
the United States deported at least 19 of the
protected men and women to Haiti.

In 2012, the UN Independent Expert on the
Situation of Human Rights in Haiti, Michel Forst,
advised that countries “should refrain from any and
all forced returns to Haiti” because “individuals
returned to Haiti are vulnerable to human rights
violations, especially the fundamental rights to life,
health, and family.”

On March 14, 2014, Walter Kalin, a member
of the United Nations Human Rights Committee,
expressed serious concern to a U.S. government
delegation in Geneva about the United States’
decision to deport people with medical conditions
to post-earthquake Haiti.

The United States has failed to heed these
myriad calls for a fundamental shift in its Haiti

deportation policy.

U.S. RESPONSE: ICE’S APRIL 1, 2011
POLICY AND THE USAID
REINTEGRATION PROGRAM

When the United States resumed deportations
to Haiti after Wildrick Guerrier’s death, it did
so under a policy announced on April 1, 2011
that promised that deportations to Haiti would
be “as safe, humane, and minimally disruptive”
as possible. The policy provided that ICE would
balance Haitian nationals’ criminal records against
“equities” such as “duration of residence in the
United States, family ties, or significant medical
issues” prior to removal. Where “compelling
medical, humanitarian, or other relevant factors”
weigh against removal, ICE pledged to exercise its
discretion to halt an individual’s deportation.
Decisions made under the April 1 Policy
are entirely at ICE’s discretion and lack notice,
transparency, or judicial review. As documented

in this report, the U.S. government’s ongoing

AFTERSHOCKS: THE HUMAN IMPACT OF U.S. DEPORTATIONS TO POST-EARTHQUAKE HAITI



Marcus, who was deported in August 2013, sleeps on sheets on the ground and burns paper at night to try and keep the mosquitoes at bay.

| Photo by Bess Adler

deportation of Haitian nationals with serious
physical and mental health problems, strong
family ties to the United States, and other equities
demonstrates that ICE is not abiding by the April
1 Policy. The policy thus does not accomplish its
stated goals.

The April 1 Policy justifies deportations to
Haiti, in part, on the existence of a U.S.-funded
“reintegration strategy that encompasses a range
of services for returned Haitians to smooth
their transition into Haitian society, including
healthcare assistance and skills training to enhance

) » . .
emplovment prospects. A reintegration program
J fe) S

was funded by the U.S. Agency for International

Development (USAID), administered by the
International Organization for Migration (IOM),
and then channeled through the Haitian Office of
National Migration (ONM) and other Haitian non-

governmental organization (NGO) partners.

Starting in 2012, the United States began
to reduce funding and logistical support for the
deportee reintegration program. As of April 2014,
U.S. funding for the reintegration program stopped
completely, even though ICE continues to use the
program to justify its claims that deportations to
Haiti will be conducted safely and humanely.

Even when it was fully implemented, the
reintegration program failed to live up to its stated
goals. Critically ill deportees failed to receive
adequate health care and medication. Individuals
with serious mental disabilities were locked
up in jail-like public mental health institutions.
Numerous deportees who participated in trainings
and submitted "livelihood plans" received no
materials or equipment. Some were given
materials they were unable to use. Others could
not reach the implementing partners to follow up.

Despite the end of the reintegration program

EXECUTIVE SUMMARY




and the continued devastating conditions in Haiti,
the United States continues to deport people

to Haiti on a monthly basis. The lack of a fully
functioning, sufficiently funded, accountable, and
transparent reintegration program in Haiti to
meet the basic life needs of deportees places these

vulnerable individuals at even greater risk.

DEPORTEES AS HAITI'S SCAPEGOATS

Deportees from the United States with
criminal histories are scapegoats in Haiti.
Deportees experience a wide range of threats
to their lives and well-being, including physical
violence, arbitrary detention, stigmatization,
malnourishment, unemployment, insufficient
access to identification documents, unstable and
unsafe housing, and the inability to access medical
and mental health care and medicine. Although
Haitian authorities have ceased the routine jailing of
arriving deportees, Haitian officials acknowledge
that they have and will continue to detain some
deportees. Haitian authorities and the public
unfairly characterize deportees as dangerous
individuals who perpetrate violence in the country.
Haitian police attack, mistreat, and wrongfully
arrest deportees and refuse to assist deportees

when they are the victims of crime.

HOUSING INSECURITY AND
UNEMPLOYMENT

The severe stigmatization and financial
hardship that deportees face prevent them
from finding adequate or stable housing and
employment. Housing in Haiti is scarce and many
deportees lack the family networks needed to
find a safe place to live. Many deportees must
rely upon the generosity of family or friends
for temporary housing solutions, which often
include moving from place to place, or staying
in dangerous and impoverished neighborhoods.

Many deportees become itinerant or homeless.

Moreover, finding gainful employment is out of
reach for many deportees. In a country with a
high general unemployment rate, deportees face
additional challenges due to discrimination, lack
of contacts, and language and cultural barriers.
Many deportees do not speak fluent Creole or
speak Creole with an accent that is recognizably
“American.” For deportees with physical or mental
health conditions, disabilities, women without
immediate family, or individuals who identify as
lesbian, gay, bisexual, or transgender (LGBT), the

risks are even more acute.

HEALTH VULNERABILITIES

Even before the earthquake, Haiti lacked
the infrastructure to provide adequate medical
care to its people. The earthquake damaged
and overwhelmed Haiti’s already-fragile health
system. It left the country particularly ill-
equipped to provide earthquake-related trauma

and disability services and to address a persistent

Some mentally ill deportees
are held against their will

in inhumane conditions in
mental institutions, where
they are forcibly injected with
psychotropic drugs.

cholera epidemic. Today, almost half of Haiti’s
population lacks access to even basic health care.
Medical care for many chronic or significant
illnesses and for mental health issues is practically
nonexistent. Medication is often unavailable and
is too costly for most of Haiti’s population. While
the number of cholera infections has surged

in recent months, the number of treatment
centers is dwindling. Deportees are uniquely
vulnerable to the lack of available health services
in Haiti. Many lack family ties or other social
support in Haiti and are often unaware of what

limited health services exist. Because deportees

x  AFTERSHOCKS: THE HUMAN IMPACT OF U.S. DEPORTATIONS TO POST-EARTHQUAKE HAITI



are largely unemployed, few are able to afford
medical care or medication. Deportees with
mental health conditions and physical disabilities
face stigmatization and extreme health risks.
Some mentally ill deportees are held against
their will in inhumane conditions in mental
institutions, where they are forcibly injected with

psychotropic drugs.

AT HEIGHTENED RISK:
WOMEN & LGBT DEPORTEES

Women and LGBT deportees from the
United States are marginalized and thus face
particular risk due to alarming rates of gender-
based violence in Haitian society. From 2010 to
2012, approximately 70% of Haitian women and
girls experienced some form of gender-based

violence.

The police and neighborhood
men threatened to rape deportee
Stephanie, a lesbian.

One aid organization for rape survivors in
Port-au-Prince reported in 2012 that it was
receiving five reports of rape a day. NGOs have
widely documented lax police attitudes toward
sexual violence, and the UN Human Rights
Committee recently raised concerns about weak

legal protections for women victims.

An employee of a temporary shelter
for deportees in the outskirts of
Port-au-Prince assaulted deportee
Francine, the only female deportee in
the shelter.

Female deportees are at heightened risk on
account of both their gender and deportee status.
Recently-arrived female deportees without
family in Haiti are especially vulnerable, and
often are placed in an informal, government-

run temporary shelter located in a remote

area outside of Port-au-Prince. This precarious
situation places them at high risk of sexual assault

and homelessness.

Merlene, a homeless, mentally ill
deportee, reportedly resorted to
survival sex, a form of transactional
sex performed in exchange for
economic resources or protection.

LGBT deportees also encounter extreme
violence and hardship—including harassment,
beatings, murders, and other forms of
violence—upon return to Haiti. LGBT
individuals often refrain from reporting abuses,
fearing that the perpetrators will retaliate
and the police will either fail to respond
or will attack the victim. During the UN
Human Rights Committee’s 2014 review of
Haiti’s human rights record, the Committee
expressed concern about violence against LGBT
individuals.

Anti—gay sentiment has grown in the years
since the earthquake. Some anti-gay organizations
and religious leaders blamed LGBT individuals
for the earthquake, on the grounds that “immoral
acts” had invoked the wrath of God. In the years
following the earthquake, these groups have
been responsible for multiple violent attacks on
LGBT individuals and for arson against LGBT
organizations' offices. In the summer of 2013
alone, a mob committed 47 attacks on LGBT
individuals with weapons such as knives, machetes,
and cement blocks.

LGBT deportees are particularly vulnerable
to harm because many lack family ties and pre-
established support networks in Haiti. Many end
up homeless or living in poorer neighborhoods,
where rates of crime and violence are high. LGBT
deportees may also be more exposed to attacks
from the community and the police because of
their perceived Americanized mannerisms. This is
particularly true of women who are perceived as
masculine or androgynous and men who appear

effeminate.
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THE DEVASTATING IMPACT OF
FAMILY SEPARATION

Deportations to Haiti take a tremendous toll on
both deportees and the family members—especially
U.S. citizen children—whom they leave behind.
Deportees and their U.S.-based families experience
severe psychological and financial effects due to
family separation. Family members in the United
States suffer not only from the distance and sense of
loss, but also from the worry and fear for their loved
one’s safety. The financial impact is equally grave.

In many cases, deportees’ families not only lose the
primary breadwinner, but must also send money to
their family members in Haiti to help them survive.
Even those families with money to travel to Haiti
have little means of minimizing the family separation
because current conditions often do not permit safe
visits.

For children affected by deportations,
the psychological, behavioral, and emotional
consequences can be particularly severe. In one
study documenting the effects of family separation
due to deportations, children from Haitian
families reported the highest level of psychological
symptoms, particularly depression, as compared
to children of Chinese, Dominican, Mexican and

Central American families.

Jimmy’s young son, a U.S. citizen,
developed anger issues and
behavioral problems after his father
was deported to Haiti. The child’s
mother reported that her son had
developed a defiant attitude towards
authority, saying things like, “You are
not my dad.” The child became so
emotionally disturbed that he was
institutionalized three times under
Florida’s involuntary civil commitment
statute and had to be medicated.
The family began collecting public
assistance in 2011 because of the
absence of Jimmy, the primary
breadwinner.

Sandy, age 13, holds a picture of her mother, Sonia,
who was deported in 2012. | Photo by Bess Adler

DEPORTATIONS TO
POST-EARTHQUAKE HAITI
VIOLATE INTERNATIONAL
HUMAN RIGHTS LAW

The United States violates international
human rights law when it deports men and
women to post-earthquake Haiti without
due consideration of 1) the humanitarian
and human rights crisis in Haiti, and 2) the
individual circumstances of the deportees and
their families. International human rights law
provides robust protections for individuals at
risk of deportation, including limitations on the
ability of host countries to deport individuals
based on a criminal history or unlawful presence.

International human rights law increasingly
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requires decision-makers to balance adverse
factors, such as the severity and number of
criminal convictions, against equities of the
non-national, such as duration of residence in
the host country, family ties in the host and
home countries, significant medical issues, and
conditions in the home country.’

In particular, the deportation of Haitian
nationals to post-earthquake Haiti violates the
rights to family and private life by separating
deportees from their families, including their
minor children, in the United States. The process
of deportation also fails to provide deportees’
children with special protections or take the best
interests of children into account, in violation
of international human rights law. In addition,
the United States must respect Haitian nationals’
rights to life, security, integrity, and health during
the deportation process. The United States is
responsible for violations of these rights due to
its knowledge of the specific vulnerabilities and
hardships deportees face in Haiti, including a
woefully inadequate health system, deportees’
lack of family or social ties, and the violence,
discrimination, and stigmatization deportees as
a class face in Haiti. Finally, due process norms
under international law afford Haitian nationals
the right to have deportation determinations
adjudicated by a neutral decision maker who
applies an individualized balancing test on a case-
by-case basis. Due process also includes the right
to judicial review of the initial decision to be
deported. Deficiencies in U.S. immigration law
and in the April 1 Policy constitute a failure on the
part of the United States to guarantee the right
to due process during the deportation of Haitian

nationals.
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¥ Recommendations
- .

Key Recommendations
for the United States

The United States should fully adhere to its international and domestic legal obligations by taking the
following measures.

To protect Haitian nationals from being returned to a situation where they face severe human rights
violations, the United States should:

* Halt Deportations to Haiti. The United States should refrain from deporting any individual
to Haiti, unless and until the current humanitarian crisis in Haiti significantly improves such that
deportees from the United States can survive and lead safe and dignified lives in Haiti.

* Extend Temporary Protected Status (TPS) to All Haitian Nationals. The United States
should extend TPS to all Haitian nationals currently living in the United States, regardless of criminal
history and regardless of their date of arrival in the United States, for the post-earthquake duration of
the humanitarian crisis in Haiti.

If and when conditions in Haiti improve to such a degree that some deportations might be justified, the
United States should:

* Adopt a Humanitarian Balancing Test. The United States should balance, on a case-by-case
basis, equitable factors against the nature and severity of the criminal activity. This balancing test
should apply to people regardless of immigration status or criminal record and include analysis
of family and community ties, the length of time in the United States, medical and mental health
needs, and conditions in Haiti.

* Adhere to Due Process and Fair Trial Principles. The United States should ensure that
the humanitarian balancing test is carried out by an immigration judge and incorporates all fair
trial and due process principles, including adequate notice, ability to present evidence, and the
opportunity for appeal. These legal proceedings should not be purely discretionary or conducted by
an immigration enforcement officer, as provided by the current April 1 Policy.

* Provide Special Protection for Children and Ensure Their Best Interests are Given
Primary Consideration. The United States should provide children with special protection
during deportation proceedings and ensure their best interests are taken into account during each
stage of the process.

* Ensure the Existence of a Robust, Fully-Functioning, Sufficiently-Funded,
Accountable, and Transparent Reintegration Program in Haiti. The reintegration
program must be tailored to the individual circumstances of each deportee.

* Encourage the Government of Haiti to Officially and Publicly Issue a No-Detention
Policy. The United States should encourage Haiti to adopt a no-detention policy stating that
Haitian authorities shall not detain deportees from the United States except in accordance with
Haitian law, which requires probable cause that the deportee has committed a crime in Haiti and
requires that detainees be brought before a judge within 48 hours.

A full Iist of recommendations, including recommendations directed at the Government of Haiti and the international

community, is included at the end of this 1'epo1‘t.4
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Methodology

This report is the culmination of four years
of research by the authors—in collaboration
with numerous partners—since late 2010, when
the authors learned that the United States was
planning to resume deportations to Haiti after the
January 12, 2010 earthquake.

Professors and students from the University
of Miami School of Law Human Rights Clinic
and Immigration Clinic, as well as representatives
from FANM and Alternative Chance, traveled to
Haiti to conduct interviews on four occasions:
February 2011, February 2012, December 2013,
and October 2014. Professors and students
from the Immigration Clinic and Human Rights
Clinic and an attorney from Al Justice also
conducted interviews in February 2011 at three
detention centers in Louisiana where Haitian
men and women are held immediately before
being deported. Professors and students from the
Human Rights Clinic and Immigration Clinic also
interviewed Haitian men and women detained by
U.S. immigration authorities in several locations in
South Florida.

This report is based on interviews and
correspondence with numerous people in
the United States and Haiti, both in person,
on the telephone, and via email or other
correspondence. These include Haitian nationals
detained in the United States; people who have
been deported to Haiti; family members of
detained and deported Haitians; Haitian and
U.S. government officials; advocates, lawyers
and other members of civil society; members of
United Nations (UN) agencies and international
NGOs; and physicians and other technical

professionals.

INTERVIEWS WITH AFFECTED PERSONS

All people whose stories are reflected in this
report agreed to be interviewed or otherwise
participate in this research. Interviews were
conducted in private. Most interviews were
conducted in English. A few interviews were
conducted with the aid of a Haitian Creole or
French interpreter. When an NGO partner,
interpreter, or other individual was present in an
interview, their presence was explained to the
interviewee and consent was received prior to the
interview. The researchers provided no incentives
to interviewees, but did provide transportation
reimbursement and an inexpensive meal for
deportees who needed to travel to the interview

site in Port-au-Prince, Haiti.

DEPORTEES IN HAITI

The authors and their partners interviewed
more than one hundred individuals who have
been forcibly returned to Haiti. The vast majority
of these individuals were deported from the
United States to Haiti after the 2010 earthquake.
The authors also conducted a limited number of
interviews with individuals deported to Haiti prior
to the 2010 earthquake and individuals deported
by other countries to Haiti. Interviewees included
men and women; people of Haitian descent born
in Haiti, Bahamas, Cuba, the Democratic Republic
of the Congo, and the Dominican Republic; and
people of varying ages, physical and mental health
statuses, and sexual orientations. All interviewees
had a U.S. criminal history, which ranged from
minor to more severe.

Most of the interviews in Haiti were
conducted in Port-au-Prince at the offices of a
local NGO where confidentiality was assured. The

authors also visited other facilities in and around
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University quiami Clinic student Lauren Gemght)’ talks with a deportee in Port-au-Prince. | Photo by Kelleen Corrigan

Port-au-Prince, where they spoke with deportees.
The locations of interviews included hotel
conference rooms, the temporary homeless shelter
run by Haiti’s Office of National Migration, mental
health facilities, as well as the airport tarmac
during processing after a deportation flight in
December 2013. The authors also spoke to some

deportees over the telephone.

HAITIANS DETAINED IN THE UNITED STATES AND
FACING DEPORTATION

The authors and their partners also
interviewed over 250 Haitians detained in the
United States who were or are facing deportation.
These interviews took place at the following
detention facilities: Glades County Detention
Center, in Moore Haven, Florida; Krome
Service Processing Center in Miami, Florida;
Monroe County Detention Center in Key
West, Florida; Tensas Parish Detention Center

in Waterproof, Louisiana; Lasalle Detention

Facility in Jena, Louisiana; and South Louisiana
Correctional Center in Basile, Louisiana. Some

of the interviewees were eventually deported,
while others were not. Those who were not
deported were permitted by U.S. immigration
authorities to remain in the United States under
the discretionary April 1, 2011 policy, described in
this report.

FAMILY MEMBERS OF HAITIAN DETAINEES AND
DEPORTEES

The authors and their partners also conducted
interviews with family members of Haitians
who were detained and awaiting deportation
or who had already been deported. The people
interviewed included mothers, fathers, husbands,
wives, fiancées, children, and other close family
and friends. All interviews with children under
age 18 were carried out with the approval of their
parents.

A few interviewees and family members
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asked that their names be published in this report.
Others requested the use of a pseudonym. Where
there is any concern about the safety or security
of an individual, a pseudonym is used and some

identifying information is withheld.

INTERVIEWS WITH
GOVERNMENT OFFICIALS

UNITED STATES OFFICIALS

The authors and collaborators have had formal
and informal discussions with numerous officials
from the United States government since 2010.
These include officials from the White House, the
Department of Homeland Security (DHS), the
U.S. Department of State (DOS), The U.S. Agency
for International Development (USAID), and the
U.S. Embassy in Haiti. These interviews took place
in both the United States and in Haiti, in person
and by telephone. In addition, some of the authors
spoke with U.S. government officials in Geneva,
Switzerland in March 2014 and November 2014
in the context of reviews of the United States by
the United Nations Human Rights Committee and
Committee Against Torture, respectively.

One meeting with officials from the White
House and DHS took place on January 28, 2011 in
Washington, DC and focused on the Department’s
decision to resume deportations and the risks
facing the deportees. Another meeting with
DHS officials occurred on January 29, 2014 in
Washington, DC. This meeting focused on the
April 1, 2011 policy, including the procedures
utilized by ICE to determine which individuals
would be deported each month.

Additional information on U.S. government
policies was gathered through a Freedom of
Information Act (FOIA) request made by
Americans for Immigrant Justice.

The authors met with U.S. government
officials as part of ongoing litigation brought by
the authors and partners before the IACHR. None
of the information contained in this report comes

from these confidential meetings.

HAITIAN OFFICIALS

The authors met with numerous Haitian
officials while in Haiti, including officials from the
Office of Citizen Protection (Florence Elie and Jean-
Claude Prevost ), the National Migration Office,
the Central Directorate of Judicial Police (DCP]J),
and Dr. Louis Marc Jeanny Girard, MSPP (Medical
Director, Mars and Kline Psychiatric Center).

In October 2014, the authors met with the
former Haitian Minister of Justice, Renal Sanon, as
well as an official from the Office of Public Security.
The authors sent letters requesting meetings with
the Minister of Public Health and the Minister of the

Interior but did not receive replies to these requests.

INTERVIEWS WITH OTHER
STAKEHOLDERS

The authors also interviewed dozens of third
parties with relevant expertise or experience
concerning deportees in Haiti. Among the
interviewees were representatives from
international NGOs and UN agencies, including the
International Organization on Migration (IOM),
UNHCR, the UN Independent Expert on Haiti,
Partners in Health, and others. The authors also
consulted with medical experts in the United States
and Haiti, including Dr. Arthur Fournier from
University of Miami Miller School of Medicine's
Project Medishare, Dr. John May from Health
Through Walls, and Dr. Patrick Joseph from Les
Centres GHESKIO, as well as experts in the field
of psychology who have conducted research and
other work in Haiti, including Dr. Jessy Devieux
(Florida International University), Dr. Marjory
Clermont Mathieu (Haiti State University), and
Dr. Marie Guerda Nicolas (University of Miami).
Finally, the authors conferred with local advocacy
organizations in Haiti and the United States,
including Ellie Happel (NYU Global Justice Clinic,
based in Haiti), Jackson Doliscar (Field Educator/
Activist with Fos Refleksyon ak Aksyon sou Koze
Kay (FRAKKA)), Meena Jagannath (Florida Legal

Services Community Justice Project), and others. M
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CHAPTER 1

Infroduction & Background

THE EARTHQUAKE

On January 12, 2010 the earth moved,
and Haiti fell. Originating from a previously
unknown fault line, the earthquake’s epicenter
was located only 16 miles from the capital, Port-
au-Prince.’ As one survivor recounted, “I saw a
lot of people crying for help, a lot of buildings
collapsed...[there were] a lot of people without
help, people bleeding. I saw a movie theatre, a
supermarket, a cybercafe, an apartment building,
which collapsed...[P]eople were falling in the
streets.” Registering at a magnitude of 7.0 on
the Richter scale and lasting for 35 seconds,
the earthquake damaged or destroyed 13 of the
country’s 15 ministerial buildings, 60% of the
country’s hospitals, and 4,200 schools.” The
onslaught of over 50 aftershocks that day wrought
further destruction on the already weakened
country.® The earthquake compromised Haiti’s
basic infrastructure, including roads, electricity,
water, and communications.’ As many as 300,000
people may have perished.'® Of those who died,
1,200 were teachers, over 500 were health
care professionals, and one in three were civil
servants.'' One in seven Haitians became homeless
as a result of the earthquake.'” Earthquake-
related damages totaled $9 billion U.S. dollars.
In comparison, Haiti’s 2009 GDP was only $7
billion. "

On January 13, 2010, the day after the
earthquake, the Secretary of DHS and the
Assistant Secretary for ICE announced a halt
of all deportations to Haiti in response to the
earthquake. ' Other countries, including Canada,
France, and Mexico, also stopped all forced
returns to Haiti on humanitarian grounds."

A short time later, the DHS Secretary

authorized TPS for certain Haitian nationals who

were in the United States as of January 12, 2010."°
U.S. law authorizes the DHS Secretary to designate
TPS status to foreign nationals from countries that
are experiencing armed conflict, environmental
disasters, or that are “unable, temporarily, to handle
adequately the return to the state of aliens who are
nationals of the state.”!” After Haiti’s addition to the
list of TPS countries, eligible Haitian nationals could
apply to U.S. Citizenship and Immigration Services
(USCIS) for TPS. However, Haitian nationals
convicted of at least two misdemeanors or one
felony offense in the United States were statutorily
ineligible for TPS status.'® The grant of TPS to
Haitian nationals present in the United States at the
time of the earthquake initially ran through July 22,
2012." It was later extended to include those in the
United States as of January 12, 2011, and continues
to be in place today.

In addition to the earthquake devastation,
Haiti has suffered an outbreak of cholera that, as of
2014, has killed 8,721 Haitian people and infected
over 700,000.%° The Haiti National Public Health
Laboratory confirmed the first case of cholera on
October 22, 2010, with hospitalizations beginning
on October 17, 2010.%' The Centers for Disease
Control and others found that the outbreak
stemmed from poor sanitation conditions at the
UN Stabilization Mission in Haiti (MINUSTAH)
troops’ camp, which resulted in the inadvertent
introduction of cholera into the Méye tributary,
the Artibonite River, and ultimately, other water
sources throughout the country.”

The cholera outbreak continues to the present
day. Populations most vulnerable to contracting
cholera include those living in areas without clean
water and functioning sanitation systems, like
slums or camps for internally displaced persons.”
Children and the elderly are also particularly
vulnerable.?*
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Over the last 20 years, the United States has increasingly rolled back the
ability of noncitizens who have been convicted of crimes to successtully defend
themselves against deportation (or “removal”). Under current U.S. immigration
law, even long-term lawful permanent residents (LPRs) with U.S. citizen spouses
and children can be deported for certain crimes, including misdemeanors.””
Congress has amended U.S. law multiple times to expand the criminal grounds of
deportation and eliminate defenses that were historically available.”® As the U.S.
Supreme Court has observed, the “dramatic” 1996 reform in U.S. immigration
law has rendered deportation “practically inevitable” for anyone convicted of an
offense which falls within a removal ground.”’

A brief consideration of common forms of immigration relief available in
immigration court proceedings illustrates how so few people with criminal
records, including Haitian nationals, are able to successfully halt their
deportations.

Cancellation of removal for certain permanent residents (LPR
cancellation) is a defense to deportation for LPRs facing deportation
on account of criminal convictions and other deportable acts.” It is not
available to LPRs who have certain convictions® or who fail to meet stringent
continuous residence requirements.” The crimes that bar LPR cancellation are
called “aggravated felonies,” even though this category includes relatively minor
offenses.’’ Immigration judges lack discretion to grant cancellation of removal
to those who do not meet these requirements, no matter how compelling their
life circumstances.*

Cancellation of removal for non-permanent residents (non-LPR
cancellation) is a defense to deportation for non-LPRs, including people
without immigration status.*’ Non-LPRs are only eligible if they meet a strict
“good moral character” requirement,’* have been present in the United States
continuously for ten years,” and can establish “exceptional and extremely
unusual hardship” to immediate LPR or U.S. citizen family members if they
were to be removed.’® Grants are capped at 4,000 per year.’” As with LPR
cancellation, a judge may not grant this relief unless the individual strictly
meets all of the requirements.

Asylum, withholding of removal, and relief under the
Convention Against Torture (CAT) are defenses to deportation for people
who fear torture or other forms of persecution in their home countries.*
Individuals with criminal records are often statutorily ineligible for asylum and
withholding of removal.” Moreover, U.S. courts have narrowly interpreted
persecution in ways that exclude many individuals from protection.* With
few exceptions, an individual must file for asylum within one year of arriving
in the United States.*' An individual may apply for withholding of removal if
he or she is filing outside the one-year deadline, but the standard of proof for
withholding cases is higher than for asylum.*” While there is no criminal bar to
deferral of removal under CAT, the Board of Immigration Appeals and some
U.S. courts have held that even life-threatening conditions faced by deportees
in Haiti do not qualify as torture, unless there is a showing that Haitian
authorities, or those acting with their acquiescence, purposefully inflict “severe
pain or suffering”* The narrow judicial interpretation of CAT makes this form

of relief largely unavailable to individuals facing deportation to Haiti.**




The rebuilding of Haiti proceeds at a glacial
pace.*” Only a fraction of the international aid that
was designated to address the humanitarian crisis
has been allocated and spent, and only an even
smaller portion of that aid has helped the people
for whom it was intended.*® Political instability

further thwarts rebuilding efforts.’

U.S. POST-EARTHQUAKE
DEPORTATION POLICIES AND
PRACTICES

THE RUSH TO RESUME REMOVALS

Despite the extension of TPS to Haiti after
the earthquake, internal DHS records indicate
that U.S. officials were actively discussing the
resumption of deportations of Haitians with
criminal convictions, despite knowledge that
Haiti’s infrastructure had been destroyed. On
February 18, 2010, the then Senior Counsel to
ICE sent an email to colleagues asking “what is
your sense of working with GoH [Government of
Haiti] to slowly begin criminal removals?™* A little
over one month later, ICE proposed to approach
the government of Haiti to resume removals of
individuals who entered the United States after
the TPS cutoff date and individuals with criminal
convictions.*

In November 2010, less than three weeks
after USAID informed ICE of Haiti’s cholera
outbreak, ICE lifted the temporary suspension of
deportations to Haiti and instructed ICE to begin
re-apprehending Haitians who had previously been
released from detention in the United States.*°
Without any public announcement, ICE officers
began quietly rounding up and detaining Haitian
nationals with criminal convictions, including
many who had been on supervised release from
immigration detention following the earthquake.
An email exchange between ICE’s Assistant
Director and the Acting Deputy Director suggests,
however, that the United States had deported
over 100 Haitian nationals even before making

the official decision to resume deportations.51 The

whereabouts and identities of these deportees are
unclear.

In December 2010, advocates, including the
authors of and contributors to this report, learned
of ICE’s decision to resume deportations. They
petitioned President Obama and staged protests
to express concerns about the danger of deporting
individuals to post-earthquake Haiti, in light of
the devastating humanitarian conditions, including
the cholera outbreak, and Haiti’s longstanding
practice of detaining U.S. deportees in horrific jail
conditions upon arrival in Haiti.’” The advocates’
calls fell on deaf ears.

On January 6, 2011, immigrants’ rights
advocates, including this report’s authors and
contributors, filed a request for precautionary
measures (similar to injunctive relief) with
the IACHR, a human rights body within
the Organization of American States.” The
precautionary measures petition, filed on behalf of
five named Haitian nationals who faced imminent
deportation to Haiti, asked the IACHR to order the
United States to halt post-earthquake deportations
to Haiti. Carrying out such deportations, the
petition argued, would be tantamount to a death
sentence and would violate several rights guaranteed
by the American Declaration on the Rights and
Duties of Man, including the rights to life, health,
family unity, due process, and special protections
for children.** 280 organizations and individuals
submitted a letter to the IACHR in support of the

precautionary measures request. >

JANUARY 20, 2011:
THE FIRST FLIGHT BACK

Despite these exhortations, on January 20,
2011, the U.S. government deported 27 men
to Haiti, the first deportations following DHS’s
official announcement that it was lifting the
post-carthquake suspension.”® That same day, the
U.S. State Department issued a travel warning
to U.S. citizens “strongly advising” against all but

essential travel to Haiti due to “the critical crime
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level, cholera outbreak, frequent and violent
disturbances. . .lack of adequate medical facilities,
and limited police protection.”’” Upon arrival in
Haiti, all of the deportees were detained for an
indefinite period in a jail under life-threatening
conditions, pursuant to a longstanding practice of
the Haitian government.58

Eight days later, a group of advocates,
including this report’s authors and contributors,
met with White House officials and urged them to
reconsider their decision to resume deportations,
expressing concern that someone might die
given the conditions in Haiti.*” Within hours of
the meeting, the advocates learned that a young
man on the January 20 flight, Wildrick Guerrier,
had fallen gravely ill while detained in a Haitian
jail. Wildrick and other detainees were jailed in
overcrowded cells which deportees later described
as being filled with feces, vomit, and blood, and
lacking clean water or sanitation.” The deportees
were crammed into small cells.®' There was not
enough room for everyone in the cell to sleep
on the floor at the same time, so the deportees
took turns.® Despite begging for help, Wildrick
received no medical treatment during the week
he was jailed and died of cholera-like symptoms
shortly after being released.® He is survived by his
fiance, Claudine Magloire, a son, his mother, and
two brothers in the United States.®*

Wildrick’s death made headlines.®> On
February 6, 2011, the IACHR granted the
precautionary measures request that had been filed
on behalf of the five Haitian men.® The IACHR
requested that the United States postpone the
deportations of the five men until “[c]onditions
are in place in Haiti to guarantee that detention
conditions and access to medical care for persons
in custody comply with applicable minimum
standards; and [t]he procedures in place to decide
upon and review the deportation of those named
take adequately into account their right to family
life and their family ties in the United States.”’

In response to the outcry over Wildrick’s
death, the United States temporarily halted
deportations to Haiti until April 2011.

U.S. RESPONSE: THE APRIL 1 POLICY

On March 7, 2011, ICE issued a proposed
policy on the resumption of deportations to
Haiti.*® The policy called for “limited removal of
criminal aliens with a focus on serious offenders
such as violent felons.”” The policy applied to
Haitian nationals “with a final order of removal
who pose a threat to the public safety given their
previous serious criminal offense or history.””
Threats to public safety were deemed to include,
but were not limited to, convictions of “homicide,
rape, sexual assault, robbery, sex offense against
children, aggravated assault, assault, kidnapping,
false imprisonment, sale of cocaine, smuggling
cocaine, sale of marijuana, and larceny.””" The
policy called for case-by-case review before
removal.”” ICE requested feedback on the policy,
but gave the public only five days to submit
comments.”?

Reaction was swift. Over two hundred
organizations and individuals criticized the lack
of transparency with which ICE had developed
the proposed policy and the short period of time
allowed for comment; ICE’s willingness to return
people to life-threatening conditions in Haiti;
and ICE’s faulty public safety justification for the
resumption of deportations.”

On April 15, 2011, ICE released the final
policy (which was retro-dated to April 1) for
resumed removals to Haiti. The “April 1 Policy”
applied to Haitian nationals living in the United
States who had been ordered deported due to
a criminal conviction.” The policy directed
removal efforts to focus on Haitian nationals
with “significant criminal records,” downgraded
from the previously proposed language of
“serious offenders such as violent felons.””® The
April 1 Policy expanded on the initial policy’s
proposal requiring case-by-case consideration by
introducing a balancing test to determine whether
a person would be deported to Haiti. Under the
test, ICE pledged to consider “adverse factors,
such as the severity, number of convictions, and

dates since convictions, and balance these against
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any equities. ..such as duration of residence

in the United States, family ties, or significant
medical issues.”' The policy stated that “where
there are compelling medical, humanitarian,

or other relevant factors, supervised release or
other alternatives to detention programs may be

appropriate 82

ADVOCATES CRY FOUL: RESPONSE TO THE
APRIL 1 POLICY

Advocates reacted swiftly to the April 1 Policy.
On the day the policy was released, the authors
and contributors to this report issued a statement
“call[ing] on the Obama Administration for an
immediate halt to all removals to Haiti and the
release of all Haitians being held with final orders
of removal.”™ Four days later, nearly 3,400 people
sent a letter to President Obama, Secretary of
State Clinton and DHS Secretary Napolitano
urging an immediate “halt [to] these inhumane
and cruel deportations to Haiti.”* In July 2011,
over 100 organizations and individuals sent an
additional letter to DHS Secretary Napolitano
citing serious problems and inconsistencies with the

implementation of the April 1 Policy.85

THE UNITED STATES ACKNOWLEDGES
CONTINUED RISK: TPS EXTENSIONS AND HAITI
TRAVEL WARNINGS

Since the earthquake, the Secretary of
Homeland Security has twice extended TPS, and
the protection remains in force today. In May
2011, approximately five months after the U.S.
government authorized the first post-earthquake
deportation flight, the Secretary extended and
redesignated TPS for Haitian nationals.® The
extension was to January 22, 2013 and the re-
designation allowed otherwise-eligible Haitians
who had arrived within a year of the earthquake
to apply for TPS.*” The rationale for the extension
was the continued “devastating effects of the
January 2010 earthquake that prevent Haitians
from returning to their country in safety.”

In March 2014, the State Department updated
its Haiti travel warning and the DHS Secretary

extended TPS a second time.*” The extension

was to January 22, 2016 and was justified by the
“substantial, but temporary, disruption of living
conditions in Haiti based upon extraordinary and
temporary conditions in that country that prevent
Haitians who have TPS from safely returning”
On December 4, 2014, the State Department
updated its Haiti travel warning again, urging U.S.
citizens to exercise caution when visiting Haiti and
explaining that “medical facilities [...]

are particularly weak” and that “[individuals] with
serious health concerns have been unable to find
necessary medical care in Haiti and have had to
arrange and pay for medical evacuation to the
United States.™"

Although the United States continues to
recognize the devastation that has befallen Haiti,
the continued humanitarian crisis, and the unsafe
conditions for UL.S. citizens traveling there, it has
chartered at least one deportation flight per month
since April 2011.

THE APRIL 1 POLICY'’S FAILURE
TO ADEQUATELY CONSIDER
HUMANITARIAN FACTORS

As documented in this report, the U.S.
government’s ongoing deportation of Haitian
nationals with serious physical and mental health
problems, strong family ties to the United States,
and other factors demonstrates that ICE is not
abiding by the April 1 Policy. The policy requires
ICE to conduct a “balancing test” that weighs ICE’s
enforcement priorities against a non-citizen’s
humanitarian and hardship factors prior to
deportation.” Specifically, ICE must consider “the
severity and number of criminal convictions, dates
since the convictions, duration of residence in the
United States, family ties, or significant medical
issues.”” The policy also instructs that “where
there are compelling medical, humanitarian,
or other relevant factors, supervised release or
other alternatives to detention programs may be

appropriate” in lieu of deportation.94 The April 1
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Policy requires that ICE officials apply a balancing
test to all Haitian men and women subject to
deportation, LPRs and non-lawful permanent

residents alike.”

PROCEDURAL DEFICIENCIES

The April 1 Policy, as implemented, suffers
from significant defects. Initial decisions under
the balancing test are made by ICE deportation
officers, whose function is case management and
ensuring individual compliance with deportation
orders.” Although ICE has claimed that officers
assess every case under the policy, there is no
way to ensure that cases are reviewed and no
transparency to the review, even when it takes
place.” There is no written decision, no review of
ICE’s decision by an independent adjudicator, and
no right to appeal.”

Decisions made under the
April 1 Policy are entirely at
ICE’s discretion, and there is
no notice, transparency, or
judicial review.

Although ICE has told advocates that its
deportation officers are required under the April
1 Policy to interview each Haitian national about
his or her humanitarian factors, an ICE official
stated in January 2014 that regular interviews had
only recently begun.” By that time, the policy
had been in place for almost three years and
countless Haitians had already been deported.

No publicly available guidance has been issued to
ICE?s field offices requiring that officers conduct
interviews; ICE officials have acknowledged that
they do not know if interviews are taking place

in all cases.'® ICE has also stated that Haitians
facing deportation are not given written notice of
the policy or informed that the interview would
be used to determine whether they should be
permitted to remain in the United States.'”' In
fact, officials opposed giving deportees notice on

the grounds that such transparency would provide

a “road map to avoid deportation.”'”” As a result,
even if potential deportees are interviewed, they
do not have a meaningful opportunity to prepare a
defense to deportation.

ICE’s procedures for assessing whether
an individual with a physical or mental illness
should be deported are flawed. ICE officials have
stated that they will deport individuals if they are
medically stable at the time of deportation.'” In
doing so, ICE ignores the reality that the physical
and mental health of individuals will likely
deteriorate upon return to Haiti because they will
not have access to medical care or stable and safe
living conditions.'** According to an ICE health
official, ICE determines whether or not a deportee
will have access to needed medications by calling
the World Health Organization, pharmacies, or
pharmaceutical companies to find out whether
medication for a particular illness exists in Haiti.'”
But this process fails to account for the fact that
many medications are in extremely short supply in

Haiti and are too costly for most deportees. 106

WHO IS BEING DEPORTED

Since the adoption of the April 1 Policy, men
and women whose compelling equities outweigh
their criminal histories and who precisely fit the
profile in the policy have been deported to Haiti.
The United States has deported approximately
1,500 men and women on account of a criminal
record.'” In the nine months following adoption
of the April 1 Policy, ICE returned approximately
20 to 40 individuals per month.'* The
deportations continued with increasing numbers in
2012 and 2013, reaching monthly averages of 50
people.'” Today, ICE continues to deport Haitians
on a monthly basis, with flights averaging around
20-30 individuals.'"

ICE has deported 19 individuals to whom the
IACHR extended precautionary measures because
of their serious medical conditions or strong family
ties in the United States. Many of the men and
women deported to Haiti were LPRs who had

INTRODUCTION & BACKGROUND
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lived in the United States for many years, if not
most of their lives.""" Most deportees have family
members in the United States, including U.S.
citizen children and other loved ones. The United
States has deported individuals with terminal
diseases, chronic mental and physical conditions
requiring daily medication, and permanent
disabilities requiring major accommodations.'"”

Men and women are deported even for minor
or nonviolent criminal offenses. For example, of
the individuals that the United States deported to
Haiti in two months for which the authors have
ICE flight manifests listing deportees’ crimes,
approximately 50 percent of the deportees had
nonviolent drug convictions.'"’

The United States has deported people
like Conrad, who suffers from multiple serious
medical conditions, including a psychotic disorder,
dangerously high blood pressure, and prostate
complications.''* He was deported in July 2011
for two nonviolent misdemeanor crimes despite
his serious illnesses and the fact that his family,
including three children, his mother, and his four
siblings, are all living lawfully in the United States.
He is now deteriorating physically and mentally at
a substandard mental institution in Port-au-Prince.

The United States has also deported
individuals with at least one Haitian parent who
had never set foot in Haiti because they were born
in another country. Because Haitian law confers
citizenship on any child born to a Haitian parent,
the United States deports to Haiti people born
to Haitian parents in other countries, like the
Bahamas.'"” The United States has deported people
to Haiti even when the order of removal has

specified another country. 16
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“BUT | WASN'T BORN IN HAITI}”

The United States has forcibly returned people
who were not born in Haiti but who have a parent
who was born there. One Bahamian-born man’s
story was captured by Dr. Sue Weishar of Loyola
University, who reported on Loyola Law students’
interviews with detained Haitians on the brink of

deportation:

Of all the tragic stories that were
shared with Loyola Law School Clinic
volunteers..., perhaps none were
more wrenching than those from
young men born in the Bahamas to
Haitian parents, who then grew up
in the U.S. They are not considered
nationals of either the U.S. or the
Bahamas. Imagine being deported
to a Haitian prison at this time, having
never lived in Haiti, with no family
ties, and barely able to speak the
language. Where is the humanity

in an immigration policy that would
subject a person to such a fate? A
young man of Haitian descent born
in the Bahamas who was being
deported for two drug possessions
pleaded with a volunteer, “This is
destroying my family. My son is
without a father. [My] wife is without
a husband. | am different at 26 than
I was at 19. | know I've done wrong.
I am not a U.S. citizen butl am a
human being. | love my family.”"’

PUBLIC SAFETY CONTRADICTIONS IN
THE APRIL 1 POLICY

ICE has publicly justified its decision to
resume deportations to Haiti on a faulty public
safety rationale that is undermined by the United
States' own historic practices. Ten years ago, the
U.S. Supreme Court ruled that in most cases,

detention of individuals beyond 180 days after
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Carl is a former LPR who
suffers from schizophrenia.'"™ He
is married to a ULS. citizen. ICE
released him from detention in
2009. Four and a half years later,
ICE inexplicably re-detained and
deported him, despite the fact that
he had been ordered deported

based on a nonviolent drug offense

for which he had served his time,
and he had committed no new

S 119
crimes.

issuance of a final order of removal is unlawful.'*

In general, ICE must release from detention
individuals it cannot deport within that time
frame."”" ICE has justified its resumption of
deportations to Haiti on the ground that it cannot
detain Haitian nationals with criminal convictions
indefinitely and that releasing them from detention
in the United States “poses a significant threat to
the American public.”'”’

For years, however, ICE has successfully
used supervised release programs for
Cubans and citizens of other countries with
whom the United States lacks repatriation
agreements.'”’As Roxana Bacon, former Chief
Counsel to USCIS, has acknowledged, “[t]
he United States regularly refuses to remove
even the most violent offenders when there
are compelling reasons not to exercise
deportation,” as in the case of Cuba.'”* Under
supervised release, people are allowed to leave
immigration detention under close monitoring
requirements, such as regular reporting to
deportation officers.'”® While ICE officials have
used supervised release as an alternative to
deportation for some Haitians, they have also
detained and deported Haitian nationals with
compelling equities, including people who had
previously been successfully living with their
families in the United States on supervised

release, such as Carl, profiled above.

As Roxana Bacon, former
Chief Counsel to USCIS, has
acknowledged, “[t]he United
States regularly refuses to
remove even the most violent
offenders when there are
compelling reasons not to
exercise deportation,” as in
the case of Cuba.

THE U.S.-FUNDED REINTEGRATION
PROGRAM

The United States further justified its decision
to restart deportations to Haiti by claiming in the
April 1 Policy that it would “resume removals in as
safe, humane, and minimally disruptive a manner as
possible.”'? This claim was predicated in large part
on the existence of a U.S.-funded “comprehensive
reintegration strategy” for deportees which was
supposed to provide “a range of services for
returned Haitians to smooth their transition into
Haitian society, including healthcare assistance and
skills training to enhance employment prospects.””’
The reintegration program was funded by USAID,
administered by the IOM, and then channeled
through ONM and other Haitian NGO partners.
The United States began scaling back its deportee
reintegration program in 2012 and eliminated it
entirely in April 2014. 128 Tn ending the funding
and the program, the United States lost a primary
justification for resuming deportations to Haiti

129

under the April 1 Policy.

The United States began
scaling back its deportee
reintegration program in 2012
and eliminated it entirely in
April 2014.

Even at its apex in 2011 and early 2012—
when the United States was providing funds for

cultural and skills training, cell phones, medical

INTRODUCTION & BACKGROUND



If the temporary homeless shelter reaches capacity, newly arrived deportees sleep outside under a tent,

exposed to the elements. | Photo by Miami Law Clinic Student

care, and livelihoods programs—deportees
complained that they could not access the
program’s services. Deportees were adamant that
they were unable to access any or most benefits,
calling the program “fake”* and “useless,”'
and complaining about being given “the run
around.””” Deportees received cellphones and
some deportees were able to attend orientation
or training sessions, but many English-speaking
deportees had difficulties understanding the
trainings held in Creole."”’ Deportees in 2012
reported receiving little follow up and being
unable to get the equipment they had requested
through the livelihoods program.'*

One deportee, Augustine, planned to start
a small business related to food service since he
had worked in the U.S. restaurant industry.'”
He provided the USAID reintegration program’s
Haitian NGO partner with a list of materials he
needed. However, he did not receive the supplies

he requested and was unable to reach the NGO

partner despite repeated calls."*® Deportees who
did manage to receive some livelihoods supplies
found that they were being given unusable
equipment—such as a computer with a broken
charger—or were told to start businesses that
required skills they did not possess.'”” For
example, Reginald, a deportee who had submitted
a business plan involving transport of goods,

was offered some goats and in-kind assistance
instead. !

Several deportees felt that the local NGOs
that implemented the program only contacted
deportees when they needed to increase their
numbers to justify continued funding."”” Deportees
recall having their photos taken in an orientation
session or with the equipment they were given
but complained of being unable to reach the NGO
partners or to implement their projects due to
insufficient equipment, training, or follow-up.'*’
Deportee Clifford reported that he was told to
pretend to be working at a barber shop when
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The international community has called upon the United States to
halt or significantly reduce forced returns to Haiti in light of the ongoing
humanitarian crisis precipitated by the 2010 earthquake. In February
2010, and again in June 2011, the OHCHR and the UNHCR issued a joint
statement urging countries to suspend all forced returns to Haiti due to
the post-earthquake humanitarian crisis.'*' The joint statement also advised
countries that chose to continue deportations to give “special consideration
and refrain from returning to Haiti persons with special protection needs,”
including persons living with disabilities or severe medical conditions,
and to “[p]revent situations where returns lead to separation of family
members.”'* This advisory has not been revoked or replaced.

As described above, in 2011, the IACHR issued a press release
stating that the deportation of “seriously ill persons” to Haiti presented
urgent and irreparable harm that “could jeopardize [Haitians’] lives,
considering the humanitarian crisis that persists in the country.”"* The
IACHR has since found that the compelling health and family concerns
in cases of at least 62 men and women warranted protection from
deportation and issued formal precautionary measures on their behalf.'**
In granting these precautionary measures, the IACHR pressed the United
States to halt deportations until “the United States has procedures in
place that adequately take U.S. family ties into account in deportation
determinations.”'* The United States, however, disregarded some of the
precautionary measures, deporting at least 19 protected individuals.

In 2012, the U.N. Independent Expert on the Situation of Human
Rights in Haiti, Michel Forst, advised that all States “should refrain
from any and all forced returns to Haiti” because deportations to Haiti
“threaten the rights to life, health, family, equality, and due process.”"*
While the Independent Expert urged that “all forced returns to Haiti
be indefinitely halted,” he stated that countries who choose to deport
“should ensure the existence of appeal procedures, the guarantee of due
process of law, and the consideration of family and other humanitarian
factors prior to deportation.”"*” He raised specific concerns about
deportations of vulnerable groups of individuals, such as “persons living
with disabilities or suffering from severe medical conditions. .. victims
of sexual or gender based violence, persons whose deportation would
lead to the separation of family members, persons not born in Haiti, and
persons with no known family members in Haiti.”'**

On March 14, 2014, the UN Human Rights Committee reviewed
the U.S. government’s compliance with the International Covenant on
Civil and Political Rights (ICCPR), an international human rights treaty
binding upon the United States.'*’ At the review, Walter Kilin, a member
of the Committee, asked the United States delegation how it justifies
deportations to Haiti of people with medical conditions in light of the
problematic country conditions since the earthquake." The United
States government representative pointed to the aid money the United
States has put toward development in Haiti since the earthquake and then

mentioned the U.S.-funded reintegration program. "'




some “people [] came” to visit the site."”” Deportee
Frantz had his photo taken with car washing
materials he had been given but was not able to
wash more than one car and one bike because he
lacked funds to complete his project."* Milton
remembers having photos taken of his orientation
but he had not been given the equipment needed
to implement his business plan."* He believes the
photos were used to prop up the program as a
success. '

The reintegration program also purported
to provide certain health care services. The
authors are aware of one case from 2012 in
which a deportee who had blood pooling in his
brain received emergency brain surgery in Haiti
arranged by the reintegration program. ICE
had deported this critically ill deportee despite
being aware of his multiple and serious medical
conditions."*® USAID considered the care provided
to this deportee an exception and advised the
deportee to go to the Dominican Republic so
that he could receive better medical care.'”’

The positive intervention seems to have been

an isolated case, as many more deportees have
complained about being unable to access adequate
health care or medications.'*® As discussed below,
individuals with serious mental health needs have
not been given appropriate treatment or assistance
but instead have been sent to Mars and Kline
Psychiatric Center, a jail-like public mental health
institution.'’

The post-earthquake reintegration program
was not the first time a U.S.-funded reintegration
program had fallen short in Haiti. A similar
program had been in place from 2006 to 2009 and
was defunded for similar reasons.'® The program,
which was started by the UN and later partially
funded by the United States, was touted by the
U.S. government as being “a model” for other
countries.'®' In March 2009, the U.S. Embassy
in Port-au-Prince commented in a cable that the
cultural orientation courses and micro-enterprise
support was a “critical resource” for deportees,
who, after living for years or even decades in the

United States, return to a country that is only

“nominally theirs.”'*> However, complaints among
deportees were frequent. The United States was
aware of serious problems with the program,
noting in a 2009 cable that, among other things,
“criminal deportees claim that [the] program is
unresponsive to the needs of assistance recipients
and that local employees are corrupt.”'® The
pre-earthquake reintegration program ended in
2009.'%*

Rather than provide additional funds and
oversight to improve and strengthen the post-
carthquake reintegration program, the United
States defunded it. By late 2013, only remnants
of the reintegration services remained. On
December 17, 2013, this report’s authors and
contributors observed the arrival in Haiti of
deportees from the United States. Deportees
were given only a cell phone.'® Local NGOs
provided deportees with brochures indicating
that they should have access to physical and
mental health services and free transportation
for those relocating outside of Port-au-Prince.'*
Deportees reported being unable to access
the described benefits. For example, one HIV-
positive deportee with other serious medical
complications was simply told upon arrival that
he should find a doctor.'®” Deportees did not
receive any orientation about how to survive
in post-earthquake Haiti or information about
whether they could access any other reintegration
benefits.'®® In addition, deportees were
surrounded by more than a half dozen heavily-
armed soldiers with balaclavas and SWAT-style
uniforms and were likely too intimidated to
ask any questions about these and other critical
issues.'®’

Months later, however, the United States
continued to tout the program as a success, using
it to justify ongoing deportations to Haiti. In
March 2014, the United States appeared before
the UN Human Rights Committee to be reviewed
for compliance with its international human rights
obligations. When questioned by a member of the
UN Committee about the justification for U.S.

deportations to Haiti in light of the humanitarian
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crisis, the DHS Officer for Civil Rights and Civil
Liberties cited the U.S.-funded reintegration
program, stating that “the U.S. government has
worked with nongovernmental organizations to
establish humanitarian procedures for reception
and reintegration of these returning individuals”
and that the “U.S. government continues to be
committed to humanitarian reintegration, Working
with the Haitian governrnent.”]70

Without U.S. funding, the Haitian government
is now solely responsible for any continued
reintegration programming. In October 2014,
the Minister of Justice expressed the need for
a reintegration program, but acknowledged it
would be an insurmountable “resource problem”
for Haiti.'”" The sole remaining component of the
reintegration program is a temporary homeless
shelter run by ONM. The shelter is used for
deportees who do not have family or friends
to act as “reference contacts” to be responsible
for the deportees upon arrival in Haiti.'”” The
maximum amount of time a deportee is generally
allowed to stay at the shelter is 30 days.'” If the
center reaches capacity, newly-arrived deportees
must sleep outside under a tent, exposed to the
elements.'™

The shelter is located in a remote
neighborhood, far removed from the urban
center of Port-au-Prince and reliable public
transportation.175 There are no services to assist
deportees with securing housing, healthcare, or
emergency medical treatment. "7 No telephone
or other form of communication is available
to deportees, unless they have their own cell
phones.'”” Former deportees run the center
with little supervision from ONM, which has
raised concerns about physical safety at the
facility.'” Women and LGBT deportees are
especially vulnerable at the shelter, as discussed

below.




Deportee Sidney’s tattoo marks the loss ofhis parents who died when Sidney was young. | Photo by Bess Adler



CHAPTER 2
Factual Findings

DEPORTEES AS SCAPEGOATS:
PHYSICAL HARM, DETENTION,
STIGMATIZATION, AND
DISCRIMINATION

Deportees live under the near-constant threat
of physical violence and arbitrary arrest because
of a commonly held, but incorrect, belief that
they are the primary perpetrators of violence in
Haiti.'” The Haitian government has reinforced
this stereotype and encouraged stigmatization of
deportees.'* Haitian authorities have attacked,
mistreated, and arrested deportees, who are easily
identifiable by their manner of dress, the way they
walk, how they speak, other physical traits like
tattoos or dreadlocks, and their sudden arrival in
neighborhoods."' In a June 2013 press conference,
Lucmane Delille, then Government Commissioner
of Port-au-Prince announced that police would
cite and arrest people for “mauvais comportment,” or
bad behavior, such as wearing “sagging pants” and
“walking funny.”"*’

Governmental antipathy toward deportees
is reflected in the Haitian authorities’ initial
processing of them upon arrival in Haiti. For
years, the Haitian government systematically,
and without cause, detained all deportees from
the United States with criminal records in life-
threatening conditions.'” Even though U.S.
deportees are no longer routinely jailed upon
arrival in Haiti, high-level authorities confirmed
as recently as October 2014 that the Haitian
government has detained and will continue to
detain some deportees upon arrival from the
United States.'** After a charter flight carrying
deportees lands in Haiti, Haitian authorities take
the deportees to the DCP] and require them to
provide a “reference contact” before they will be

released from custody. 5 The requirement that

families sign deportees out of detention upon

their arrival contributes to the stigmatization

of deportees and reflects the government’s
expectation that deportees will commit crimes or
otherwise require monitoring,

Once they are released into Haitian society,
deportees from the United States experience
harm, stigma, and discrimination at the hands of
Haitian authorities.'s

When Deportee Smith checked in at a local
police station as he had been instructed upon
deportation, the officer told him: “The deportees
come out here to give us problems” and arbitrarily
detained him for 30 minutes."” Deportee Magnum
reports that even though he keeps to himself as
much as possible, the police stop, question, and
search him a couple of times a month on the
street. !

Haitian police often decline to assist
deportees who experience forcible gang
recruitment or other crimes. Deportee
Ferdinard was unable to access police protection
from gang members who tried to recruit him.'®
One day, members of a criminal gang came to
Ferdinard’s home in Port-au-Prince and pressed
him to join them. After they left, Ferdinard
went to the police and asked for protection
from the gang. The police refused to help him.
Later, several gang members returned to his
home. When Ferdinard refused to join them,
the gang members began to savagely beat him
in front of his wife and child. He was saved
only by the intervention of his neighbors who
witnessed the ordeal. Knowing the police would
not protect him due to his criminal deportee
status, Ferdinard was forced to permanently flee
his home.

Haitian authorities further hamper

deportees’ integration into Haitian society
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by making it difficult to obtain Haitian
national identification documents.'” Delays
are common, and deportees may be asked

to pay a bribe to obtain such documents."”’
Because it is illegal in Haiti to not produce
identification upon request by a police officer,
deportees without identification face arrest.'”
For example, police arrested and beat one
deportee, Wilky, because he did not have an
identification document.'”® Without Haitian
identification, deportees cannot work legally
or acquire a passport.'” Even when a deportee
is able to obtain a passport, it is stamped with
the following restriction: “This passport valid
for travel anywhere except the United States,”
marking the bearer as having been deported for
a crime.'”

Members of the public also scapegoat and
attack deportees because of the stigma against
them.'® Deportees report staying indoors as
much as they can to avoid being the victim of
violence by people in their communities. 197 Mob
justice is not uncommon in Haiti. The OHCHR
has noted that vigilante justice and lynching
is widespread in Haiti—with 121 lynchings
in 2012 alone.'” Perpetrators attack victims
for a number of reasons, including that they
“are unknown to the area and are suspected of
being ill-intentioned.”" According to the UN
Independent Expert on Haiti, Gustavo Gallon,
the uptick in lynchings reflects Haitians’ “lack of
confidence in justice.”* Moreover, the OHCHR
and MINUSTAH found that Haitian “authorities’
efforts to prevent and suppress lynching
remain largely insufficient.”®' The rhetoric and
discrimination against deportees makes them
potential targets for such attacks.

The United States has long been aware
of the policies and practices of the Haitian
government that punish, stigmatize, and fail
to protect deportees with criminal histories.

In a 2009 cable, officials at the U.S. Embassy
in Port-au-Prince recognized that “criminal
deportees ...encounter [obstacles] directly

arising from their deportee status, including

Deportee Felix experienced
a particularly harrowing
encounter with the Haitian
National Police.?®> After an officer
was killed near Felix’s house,
police conducted a sweep of the
neighborhood and residents.
Instead of running from the
officers, Felix stood still with
his hands up to show he was not
a threat. Despite his peaceful
stance, a police officer ran at him,
pointed the barrel of his rifle
at Felix’s chest, and struck him
repeatedly. The officer forced
Felix into the back of a truck
and took him to a police station.
There, the officer made Felix
face a wall, while several officers
proceeded to beat him with the
butts of their rifles. After the

beating, Felix was placed in a cell

until a family member could pick

him up.

social marginalization and discrimination, false
accusations to police, and police abuse.”””’ The
Embassy further cited deportees’ complaints
of being scapegoated, stating that even when
they do nothing wrong, “we’re blamed anyway,
just because we're deportees.””* The Embassy
cable opined that “[m]ore efforts to help
criminal deportees re-integrate into Haitian
society would not only benefit this small
group of people, but also would likely make
Haiti more receptive to greater numbers of

deportations.”””
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Felix demonstrates for the authors how he

was forced to stand up against a wall before
officers beat him with the butts of their rifles.
| Photo by Geoffrey Louden
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JAILING DEPORTEES UPON ARRIVAL IN HAITI

Carrying machine guns and wearing
balaclavas and bulletproof vests,

Haitian police make a show of force
at the Port-au-Prince airport tarmac

when deportees arrive from the

United States.




On the Port-au-Prince airport tarmac,

deportees arrive by bus from a U.S.

charter flight.




Deportee Evans bears scars from
extreme exposure to mosquitoes
while he was illegally jailed

upon arrival in Haiti.




HOUSING INSECURITY AND
UNEMPLOYMENT

In addition to suffering arbitrary detention,
physical harm, and other forms of discrimination
and stigmatization, deportees struggle to provide
for their basic needs, including securing housing and
employment. Without work, it is difficult to afford
housing. Without housing, it is difficult to hold
down a steady job. The obstacles deportees face in
obtaining Haitian identification further complicates

their ability to apply for housing and employment.

DEPORTEES FACE DIFFICULTIES
SECURING HOUSING
Safe and affordable housing is scarce in

Haiti, even for those living without the stigma

N o 4 Al - A a2

Many in Port-au-Prince live in tents and other precarious structures. | Photo by Rebecca Sharpless

of deportee status. The earthquake initially
forced approximately 1.5 million Haitians into
IDP camps.?* The approximately 85,000 people
who still live in the official IDP camps endure
overcrowded conditions, live under plastic
sheeting, and lack regular access to toilets

or drinking water.”** Many of those initially
displaced have since left the camps but have
moved into other shoddy structures that would
not survive another earthquake.’*' Others
continue to reside in camps which have been
removed from the “official” list of IDP camps
at the government’s request.242 Some people
have been evicted from these camps by force.**’
Others received short-term rental subsidies but
could not afford to stay in their apartments after

the grants ended.?** Most post-earthquake aid
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has been earmarked for rebuilding middle class
single-family homes.”* These programs exclude
renters and other members of Haiti’s poorer
communities, including most deportees.**
Complicated and irregular land title issues

in Haiti make any significant social housing
developments for the poor unlikely in the near
future.?"’

As a result, deportees are vulnerable to
homelessness, a life in the slums, or an itinerant
lifestyle that involves constantly moving from
house-to-house to live with friends or distant
relatives. Upon deportation, many Haitians rely
upon money from U.S.-based family members to
help them survive.”®

Deportee Alex has been forced to rely
on his father in the United States to send him
money because he has been consistently refused
employment since his deportation in 201 3.2% His
father can only occasionally send approximately
$200. In order to survive, Alex converted to
Seventh Day Adventism to receive assistance and
housing from parishioners.

Deportee Clifford, age 22, has no family in
Haiti to help him meet his basic needs or find
employment.”” He is only able to survive on the
limited amount of money that his U.S.-based
mother can occasionally send.

Some deportees end up living on the street
while others move from one temporary housing
situation to another. > Deportees who manage to
scrape together enough money to rent a place may
encounter difficulties finding housing because of
stigmatization by landlords based on their deportee
status.”*? Deportees fortunate enough to secure
housing are also often forced to reside in poor,
dangerous communities and are sometimes targeted
for robbery. One deportee, Gary, reported having
his small one-room dwelling burglarized while
he was away. Nearly all of his belongings were
stolen.””’ When Gary went to report the break-in
to the police, they refused to help him.”** Another
deportee, Augustine, moved into his father’s home
upon deportation to Haiti.”>> Shortly thereafter,
the home was robbed and Augustine was tied up.

His father had to pay the armed thieves livestock
to release his son. Due to threats from the thieves,
Augustine went to reside with another family
member and started to keep a low profile.

Those deportees who end up residing with
relatives or others in Haiti often face a precarious
situation if they are unable to contribute to
the household income. Deportees sometimes
encounter resentment or may be vulnerable to
mistreatment by their Haiti-based hosts because

they have no other housing options.256

DEPORTEES FACE DIFFICULTIES SECURING
EMPLOYMENT

Haiti remains the poorest country in the
Western Hemisphere.”” Even before the
earthquake, 80 percent of the population was
living in poverty, with 54 percent in abject
poverty.”® Seventy-six percent of the population
was earning less than $2 USD a day, with 60
percent receiving less than $1 USD.”’ Today,
unemployment is between 40 and 60 percent,
making it 192nd out of 203 countries in terms
of unemployment.”® While the economic and
employment situation is dire for many Haitians,
deportees experience additional obstacles to
finding employment because of stigmatization and
discrimination, lack of a national identification
card, language issues, no or few networking
contacts, and little knowledge of the Haitian

employment system.

The UN Independent Expert on Haiti
found in his report on forced returns to
Haiti that:

Few Haitian nationals forcibly
returned from the United States...
have been able to find jobs despite
their notable efforts, skills, and
levels of education. This is due
to high unemployment rates and
stigmatization of deportees...and
lack of community and family
connections. Deportees stand out in
Haitian society by the way they dress,
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A Haitian police officer destroying a "pepe" stand on a street in Port-au-Prince. | Photo by Geoffrey Louden

carry themselves, and style their hair.
Some had stable jobs or careers in
the countries from which they were
removed and now face bleak job
prospects in Haiti. Without access

to work, deportees have difficulty
paying for food, clothing, housing and
other basic needs and are unable to
support dependents.?¢!

Many deportees remain unemployed for
years, despite repeated attempts to find jobs.
Deportees report that revealing their status as
deportees results in discrimination that prevents
them from finding work, regardless of professional
qualifications, English language skills, and a U.S.
education.

Deportee Colson has been unable to find
a job in Haiti since being deported in 2012.
During his 27 years in the United States, he
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sold car insurance, served as a notary public,
and provided medical transportation services.”*’
Since his deportation to Haiti, Colson has
repeatedly filled out job applications but has
not received any responses. He believes this is
because of his deportee status and the fact that
many applications require him to list his arrest
history.

Even if an employer does not specifically
request a criminal history, a requirement to
list previous work experience can work against
deportees. One man noted how potential
employers reject him after seeing his resume
because it contains jobs in the United States,
revealing his status as a deportee.”®’ Others
believe that their appearance makes it obvious they
are deportees.”* Deportee Magnum explained
that despite being a plumber by trade, he has
encountered serious difficulties finding a job.”*’
“[T]he people in Haiti aren’t going to give you a
chance,” said Magnum, who has dreadlocks, a gold
tooth, and tattoos.’®® “They look at me like I'm a
threat %

Deportees who have no family support
in Haiti are even more susceptible to long-
term unemployment and poverty. “Without
family or independent support, we deportees
are doomed,” said Wilky, an unemployed
deportee.’® To survive, deportees often try
to pick up odd jobs like cleaning out wells,
tutoring children, or selling second-hand
merchandise from the United States,"pepe,"
on the street.’® But because of their status as
deportees, these activities in the informal sector
make them even more vulnerable to violence or
arbitrary arrests by police.

U.S. and Haitian officials have recognized the
tremendous risks and obstacles facing deportees in
Haiti as well as the need for professional livelihood
training and support. However, as detailed above,
the U.S. post-earthquake reintegration program
fell short of its goals and funding ended altogether
in April 20147

GRAVE THREATS TO PHYSICAL AND
MENTAL HEALTH

Deportees face significant and even life-
threatening risks in Haiti because of the ongoing
cholera epidemic and lack of access to adequate
medical care and medication. Since the earthquake,
over 700,000 Haitians have been sickened
by cholera and “mental health needs [have]
skyrocketed.””" Yet five years after the carthquake,
healthcare “remain[s] woefully inadequate”
in Haiti.””” Haiti still lacks the infrastructure
necessary to properly treat most significant
physical and mental illnesses. Approximately
half of Haiti’s population lacks access to even
basic care, with the disabled, mentally ill, poor,
and those living in rural areas facing the greatest
barriers.”” Deportees are especially vulnerable
because of their isolation, stigmatization, and
poverty. The United States nonetheless continues
to deport Haitian nationals who suffer from
significant physical or mental health issues, putting
them at risk of deterioration, and even death.

On just one returning flight

fo Haiti this year, there were
ftwo deportees with HIV, six

with mental illness, nine with
hypertension, five with diabetes,
and one who had polio.

The physical conditions and disabilities of
deported persons have included: HIV, hepatitis,
kidney disease, blindness, diabetes, sickle cell
anemia, hypertension, a tear in the heart,
hypothyroidism, seizures, a partially-amputated
foot, a missing kneecap, migraines, severe
insomnia, colon problems, open head wounds,
and borderline mental retardation.’”* Mental
health conditions have included: schizophrenia,
bipolar disorder, suicidal ideation, anxiety, and
depression.’” On just one returning flight to Haiti
in 2014, there were two deportees with HIV, six
with mental illness, nine with hypertension, five
with diabetes, and one who had polio.”
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INADEQUATE MEDICAL AND
MENTAL HEALTH CARE

Medical services in Haiti are extremely limited
due to a lack of resources and a “critical” shortage
of health professionals.’”” According to the Pan-
American Health Organization, “the country’s
health system faces complex organizational and
managerial problems which have resulted in
services of limited availability and poor quality.”*”
The U.S. State Department’s travel warnings
have acknowledged that “[m]edical facilities. . .
are particularly weak” and have noted that “U.S.
citizens injured in accidents and others with
serious health concerns have been unable to find
necessary medical care in Haiti.”””” The Haitian
health system lacks the capacity to treat chronic
health problems and complicated conditions.”®
The system, for example, cannot adequately
support services for dialysis or heart surgery.”*'
The lack of proper treatment for chronic diseases
can lead to both acute medical catastrophes,
such as heart attacks and strokes, and long-term
consequences such as kidney failure.”®

According to estimates, only about half of
Haiti’s population has access to basic medical care.””’
The fact that the health system is largely privatized
creates barriers to care for the poor.” Health care
services are largely provided by NGOs, which
are overburdened and cannot meet the needs of
the entire country.”® Further, many international
NGOs which provided emergency relief after
the earthquake have ceased their operations.”
Haiti’s small public health sector provides only the
most basic medical services and does not provide
medication.”” The cost of care in the for-profit
sector is unaffordable for the majority of the
population, including most of deportees.”

Obtaining mental health care in Haiti is
particularly challenging. The country has only
around 20 psychiatrists—about one for every
500,000 people—and only approximately five
work in the public health system.”*” Most of
Haiti’s mental health professionals are located in
Port-au-Prince, creating an even more acute lack

of access to care in other areas of the Country.290

Haiti’s education system gives doctors and nurses
little training on mental health issues, unless they
choose to specialize in that area.””' Those who do
are often inadequately trained and prepared.””
Moreover, the Haitian government allocates a
mere one percent of its total health budget to mental
health.””’ Because doctors lack sufficient training,
mentally ill patients in Haiti are often simply
medicated with tranquilizers instead of being
properly diagnosed and treated.”*

The availability of medication is extremely
poor in Haiti.””> Medicine for chronic conditions,
such as diabetes and hypertension, as well as
antipsychotics and other drugs for the treatment of
mental illness, are in particularly scarce supply.”
Researchers from the University of California,
San Francisco found that a significant number of
medicines were not available in any private retail,
nonprofit, public or mixed medicine outlet they
surveyed.”” For those medicines that are available,
high costs make them inaccessible to many
Haitians.>®

For deportees, most of whom are
unemployed, the cost of medical care is often
prohibitive. Few of the deportees in need of care
whom the authors and contributors interviewed
have been able to access it. The vast majority
reported that they have been unable to obtain
medical or mental health care and/or medicine in
Haiti, either because of the cost or because they
could not find the medication.’”

Deportee Peterson was not able to take
the medication he requires for his hypertension
because he found it was not always available,
and when he was able to find it, it was too
expensive.’” Without treatment, he faces a
serious risk of heart attack or stroke.”' Multiple
deportees suffering from psychotic disorders,
major depression and anxiety have reported
similar problems accessing treatment.

Alex, a deportee with post-traumatic stress
and major depressive disorders, has not been able
to obtain the anti-depressants he needs.*”

Deportee Carl is schizophrenic and is prone

to hypercoagulation, which can lead to life-
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threatening pulmonary embolisms.””* Although a
local NGO has helped Carl to find a doctor and
medicine, he does not have the money to continue
paying for his treatment and regular trips to Port-
au-Prince to see his doctors.

When the U.S.-funded reintegration
program was in effect, a few deportees received
some assistance with medical care.?** Yet the
vast majority of individuals were unable to
access care.’” One deportee, for example,
contacted IOM, a USAID partner, for help
obtaining psychotropic medication he had been
prescribed.’” However, he did not receive
any assistance and has been unable to pay for
the drugs himself.*”” During the reintegration
program, IOM staff told the authors that
deportees had access to medical insurance but
would have to pay for it themselves.’® In April
2014, the United States stopped funding the
reintegration program altogether.*”

Deportees express feeling left in the dark

about how to access the medical care that exists.

Many have few or no connections in Haiti and
are unfamiliar with the country. Navigating the
system alone to attempt to access limited care
is nearly impossible. Because mere survival

is a challenge each day, many deportees may
also lack the physical and emotional reserves
necessary to find the resources to address their
health needs.

Finally, the stigma associated with being
a deportee also creates a barrier to care. One
advocate reports that deportees have been turned
away from medical centers because of their status
as deportees and have been treated with disdain
even by health care workers.’'° The advocate has
had to intervene on multiple occasions to ensure
that deportees receive care.’"

Shortly after his arrival in Haiti in 2011,
deportee Magnum found himself suffering
from a fever and continuous vomiting, which
are symptoms of cholera.’’” Magnum went to a
treatment center, but was turned away. He was
admitted only when a foreign advocate came to
the facility and insisted that he be seen. When

Magnum went to a clinic run by an international
NGO for follow up care, the security guard at

the gate refused to let him in. The advocate again
intervened and Magnum was permitted to enter
the facility, only to be told by a staff person that

he would have to pay the highest amount on their
sliding scale despite his poverty. He was only able
to see a doctor when the advocate became involved
again.

Several months later, Magnum contacted IOM
for medical assistance. IOM directed him to a local
hospital. Magnum had worn an ankle brace to help
him walk in the United States after he tore several
ligaments in his heel in a motorcycle accident. He
was also prescribed Xanax and Clonopin for severe
anxiety. However, the hospital told Magnum that
there was nothing that could be done for him in

Haiti for either of his medical issues.

MISTREATMENT AND STIGMATIZATION OF THE
MENTALLY ILL

Mentally ill deportees face significant additional
risks and harm in Haiti. Mental illness has long
been stigmatized in Haiti.*"” The mentally ill are
neglected and abused even by family members.*'*
One deportee’s family member says she fears for
her schizophrenic brother-in-law because many of
the people she knows do not understand mental
illness and she is aware “of many people being
beaten or even killed in the neighborhood because
people think they are vampires or other evil beings
doing voodoo.”"* Many individuals do not even seek
treatment for mental health conditions because of
the shame associated with such illness.*'® Because
deportees as a whole are stigmatized, a deportee
who is also mentally ill faces an extraordinary
amount of stigma.

Many mentally ill individuals end up in
Haiti’s prison system.’'” Poor mentally ill Haitians
deemed to require institutionalization, including
deportees, also are confined at one of two public
mental health institutions. Mars and Kline
Psychiatric Center in Port-au-Prince is designed
for short-term treatment.?'® Défilé de Beude in

Croix-des-Bouquets, a Port-au-Prince suburb,
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is a long-term facility.’"” Both institutions are

in extremely poor condition, with dangerous
living conditions and a lack of crucial staff and
services.** A psychologist with experience
working with mentally ill patients in Haiti stated
that “the mental health institutions are worse than
warehouses, and are probably not fit to house
humans.”!

In a September 2013 photo essay, Time
magazine showed a series of photos from Déefile de
Beude. The photographer reported that patients
sleep “on concrete slabs in barred cells” which he
referred to as “cages.”*”” At the time of the shoot,

the facility was housing 250 people, 100 people

above its maximum capacity.’”’ During the ten

days he visited the hospital, the photographer saw
only one doctor, but never once saw him interact
with any patients in the facility.’**

Mars and Kline Psychiatric Center,
where Haitian officials with ONM have

institutionalized multiple U.S. deportees, also

People institutionalized at Mars and Kline Psychiatric
Center in Port-au-Prince walk naked and live inﬁ]th.
| Photo by Darcy Padilla/Agence VU

resembles a jail.””® The facility is meant to hold
no more than 60 people, but was holding twice
that number as of October 2014.°*® Although
the facility’s maximum stay is 90 days, in some
cases treated patients remain stuck at the facility
for much longer because no one comes forward
to claim them.’”” Mentally ill deportees with no
family or friends to care for them may languish

at Mars and Kline indefinitely.

DISABLED DEPORTEES FACE SEVERE
PROBLEMS

Disabled deportees are particularly
vulnerable to harm in Haiti. Life for disabled
persons after the earthquake in Haiti has been
described as “many circles of hell”*** Estimates
are that 300,000 people were injured during
the January 2010 earthquake. Experts believe
that “2,000 to 4,000 people survived with
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Deportee Merlene, who was institutionalized at Mars and Kline for over a year, was deported with a leg injury that is now infected and untreated.
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amputations, more than 200 survived with
spinal cord injuries (SCI), and thousands had
fractures.”””’ An estimated 200,000 people

will have long-term disabilities as a result of

the earthquake,*** adding significantly to the
“already large number of Haitians living with
disabilities.”””* While some initial emergency aid
was earmarked for these issues, there are now a
much larger number of disabled persons in Haiti
and insufficient resources to help them.”** A
population study undertaken in 2012 in Port-au-
Prince showed that almost one in six households
included a person with a disability.**’ Yet fewer
than half of the people who reported needing
rehabilitative medical assistance received such
care.”” The same study also found that people
with disabilities do not participate equally in
employment or education, and they have poorer
access to healthcare.’” Hospitals and clinics lack
the funding, space, and human resources to treat
the disabled, and the few existing rehabilitative
and treatment facilities have substandard
conditions.”* Moreover, Haiti generally lacks
disabled-accessible institutions, infrastructure,
and transportation.*"'

In addition to the barriers mentioned above,
disabled individuals face stigmatization, neglect,
and abuse in Haiti.** One study, for example,
found that community members subjected
the disabled to verbal attacks or avoided any
contact with them to prevent “contamination.”*
Negative attitudes toward the disabled
contributed to the persistence of discrimination
in all areas of life: education, employment, health
and even family.*** For disabled persons who are
also deportees, the stigma, marginalization, and
physical vulnerability is compounded by their
dual status.

One physically disabled deportee put at high
risk is Billy. Billy, who has no kneecap, was taking
pain medication and awaiting surgery for his knee
while he was in the United States.** However,
in November 2011, he was deported to Haiti
without having had surgery and despite having

been the beneficiary of precautionary measures

from the IACHR. As of December 2013, he had
not been able to see a doctor and could not afford
medication or the necessary physical therapy for
his knee in Haiti. Due to the pain in his knee, Billy
is only able to walk for short periods of time and

walks no more than two blocks a day.

CONTINUED EFFECTS OF THE
CHOLERA OUTBREAK

The post-earthquake cholera outbreak
continues to pose a Significant threat to many
Haitians, particularly for those who live in areas
with poor sanitation and a lack of clean water.
This includes many deportees. As of December
2, 2014, there had been 717,203 cholera cases in
the country and 8,721 cholera related deaths.**
Haiti’s prison system is currently experiencing
an outbreak of the disease.**” Moreover, since
September 2014 there has been a dramatic
increase in the number of new cases over the first
three quarters of the year.™*

At the same time, access to treatment for
cholera has been dwindling. In November 2014,
Doctors Without Borders reported that there
were insufficient beds available to treat cholera
victims.”* The Haitian health system still confronts
inadequate funding, human resources, and
medicine necessary to treat cholera patients.”’
Many of the international nonprofit groups
running cholera treatments centers have pulled
out of the country, shrinking the number of these
facilities by more than two thirds.”' At the same
time, the percentage of cholera patients who die
at the remaining treatment centers is increasing.352
This rise has been attributed to “weakness in the
capacity of health centers to provide timely and

3

adequate health services” 3 and treatment delays

caused by the longer travel time resulting from
facility closures.”*

Clean drinking water and sanitation
remains scarce in Haiti.*** Haiti lacks—and the
international community has failed to provide—

the funds necessary to build that infrastructure.?*°
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Polluted waterways, like this one in Port-au-Prince, increase the risk qf'contractin(q cholera or other waterborne diseases. | Photo by Bess Adler

Deportees may be at particular risk of
contracting cholera and other communicable
diseases because they often face homelessness or
live in substandard or unsafe housing.*” Fragile
living situations often involve lack of sanitation
and insufficient clean water.”® Additionally,

deportees may become infected more easily

because they have not developed “herd immunity,”

or immunity as a result of prior exposure.”’
Those deportees with medical issues or who

are confined to mental health facilities may face
heightened risks as well, since “[m]ore

than 30% of the health care centers have no
access to safe water, and even though 80% of
them have pit latrines, only half of these meet
sanitation requirements.”**” Deportees who are
detained in prisons or jails are also more likely to

contract the disease.

WOMEN'S VULNERABILITY TO
SEXUAL VIOLENCE, AND SOCIAL
AND ECONOMIC HARM

Female deportees face particularly grave
prospects upon return to post—earthquake
Haiti. Sexual and gender-based violence is an
unfortunate reality for many women in Haiti and
has worsened since the earthquake.’*' During
the period 2010 to 2012, approximately 70%
of women and girls in Haiti experienced some
form of gender-based violence.*** Between
July 2009 and June 2011, a coalition of four
nongovernmental organizations reported 672
incidents of sexual violence, 90% of which
included reports of rape.’*’ Sexual violence has
reached an alarming level after the earthquake.
One aid organization for rape survivors in Port-
au-Prince received an average of five reports of

2 364

rape per day in 201
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Haiti’s legal system does not provide adequate
protections for women.** Until 2005, Haitian
law considered rape to be only an “assault on
morals” and an attack on the victim’s honor rather
than a crime against a woman'’s right to physical
integrity.** In the October 2014 review of Haiti’s
compliance with the ICCPR, the UN Human
Rights Committee raised concerns about the
weak protections of women against gender-based
violence, including rape.’*’

Gender-based violence generally goes
unreported because Haitian women have little
faith in the justice system. Haitian authorities
provide little assurance that assailants will
be arrested and prosecuted, and in fact often
demonize and blame the victim for the assault.®®
Haitian authorities are all-too-often implicated in
acts of sexual violence themselves. Poor and
uneducated women infrequently report sexual

violence because they face systemic barriers
Y M

such as low literacy and education rates, a lack
of disposable income and poor access to public
transportation that impede their access to legal
aid and justice systems.’*

Women in Haiti face social and economic
exclusion, gender stereotyping, and cultural
and legal discrimination, all of which create
an environment that allows violence against
women to continue as an accepted practice.’”
Women in Haiti generally have fewer economic
opportunities than men and are in fewer
positions of authority.’”' As a result, women are
often forced to depend upon men for economic
support or to succumb to sexual exploitation for
economic survival.?”?

Female deportees are particularly at risk
because the discrimination they experience as
deportees in Haiti further limits the resources
and opportunities available to them.’” According

to a leading women’s rights activist in Haiti,

Deportees Brenda and Nadine o’




women deportees are “very vulnerable to
the current conditions of Haiti, and [can] be
susceptible to sexual assault.”””* For female
deportees without family in Haiti, the threat of
gender-based violence is especially high because
they often lack safe and stable shelter and a family
support systern.375

Recently-arrived female deportees without
family have no choice but to be placed in an
informal, government-run temporary shelter
located in a remote area outside of Port-au-
Prince.’” Since the shelter is run by untrained
male former deportees paid by the Haitian
government with little oversight from ONM,
female deportees are at heightened risk.””” For
example, deportee Francin had no choice but
to seck shelter at the temporary shelter, where
she suffered an assault at the hands of a shelter
employee.’” Another deportee, Kettie, was so
afraid at the shelter that she had trouble sleeping,*”
She says, “one guy threatened to violate me. He
would try to touch my breasts...and I made him
stop.”**

Such precarious situations for female
deportees also may lead to homelessness.™' For
instance, another deportee, Merlene, fell victim to
gender-related violence. Homeless and suffering
from mental illness, she reportedly was forced to
resort to survival sex, a form of transactional sex
performed in exchange for economic resources
or protection.” These conditions, taken in their
totality, create an often-insurmountable barrier for
women deportees, especially those without family

ties or other sources of support and protection.

LGBT DEPORTEES’ VULNERABILITY TO
VIOLENCE AND HARDSHIP

LGBT deportees encounter violence and
hardship upon return to Haiti on account of a
pervasive hetero-normative societal attitude and
the lack of legal protections afforded to LGBT
individuals.” Haitian society has long rejected

LGBT individuals because of the country’s strict

conservative social and religious values.* The
operations director at SEROvie, an LGBT activist
organization in Port-au-Prince, has summarized
the experience of LGBT individuals in Haiti as
follows: “lesbian and gay people are beaten in the
street. .. They are discriminated against by health
professionals [and] abandoned by their families.”*’

LGBT deportees live in constant fear of
being harmed. Haitian LGBT organizations
“have documented physical attacks, robberies,
and murders committed on the basis of victims’
gender-nonconforming demeanor, style of dress,
or association at private gatherings with other
LGBT members in the community. ™ LGBT
individuals often refrain from reporting abuses
because of a fear that the perpetrators will retaliate
and the police will either fail to respond or will
attack the victim.”*” Haitian police officers “have
verbally and physically attacked LGBT people
who have reported violent crimes committed
against them.””*® These acts of violence reportedly
have included gang rapes of lesbians by police
officers.?®

During the UN Human Rights Committee’s
2014 review of Haiti’s human rights record, the
Committee expressed concern about violence
against LGBT individuals.’” The Committee
recommended that Haiti ensure documentation of
discrimination and compensation for victims, and
that Haiti adopt a national awareness campaign to
fight stereotypes based on sexual identity.*"

Anti-gay sentiment has grown in the years
since the earthquake. The earthquake set back
prospects for gains for LGBT individuals by
destroying aid organizations’ offices and spaces
used for services and support networks.*”” Some
blamed LGBT individuals for the earthquake,
leading to heightened violence on the grounds that
“immoral acts” had invoked the wrath of God.*”?
The earthquake ushered a rise in “corrective rape”
and increased harassment due to the vulnerability
of LGBT individuals who were displaced and living
in flimsy shelters.’”

The high level of hostility toward LGBT

individuals, compounded by the destruction of
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For LGBT deportees, the
experience of danger and
hardship in Haiti is twofold
because LGBT deportees
face structural barriers and
violence as a consequence
of both LGBT- and deportee-
related stigma and
discrimination.

the earthquake, has stunted LGBT activism and
increased the public backlash directed toward
LGBT individuals in Haiti.*”* In the summer

of 2013, Haitians flooded the streets of Port-
au-Prince to participate in an anti-gay protest
organized by an anti-gay “coalition of moral and
religious organizations.””® The street protests
quickly escalated to violence and chaos. ™’
Members of the public ransacked and looted
LGBT aid organization offices, delivered death
threats to employees, and even committed arson
against organization offices.’” This violence
included 47 attacks on actual or assumed LGBT
individuals with weapons such as knives, machetes,
and cement blocks.**

For LGBT deportees, the experience of danger
and hardship in Haiti is twofold because LGBT
deportees face structural barriers and violence
as a consequence of both LGBT- and deportee-
related stigma and discrimination. Because of the
culture of secrecy and hostility toward LGBT
individuals in Haiti, they must often establish a
tight-knit support network of trusted friends
or family to assist in securing safe housing and
avoiding harm.** Given that many deportees lack
family ties or pre-established support networks in
Haiti, LGBT deportees are even more vulnerable
to harm. Moreover, since deportees often end up
homeless or living in poorer neighborhoods where
rates of crime and violence are higher, safe housing
is often unattainable for LGBT deportees. LGBT
deportees may also be more exposed to attacks
from the community and the police because of
their perceived Americanized mannerisms. This is

particularly true of women who are perceived as

masculine or androgynous and men who appear
effeminate. *!

Deportee Stephanie, a lesbian, experienced
threats because she is perceived to have a
masculine appearance.*” Stephanie recounts one
incident when she was standing outside of her
aunt’s house in Haiti: “Three men passed by...and
said they better not catch me late at night because
they [would] show everyone that I'm a female and
not a man. Basically they [were] saying [that they
were going to] rape me.”

Since being deported in 2013, Stephanie has
endured threats not only from the community,
but also from police officers. Stephanie explains,
“even the police [are] like that. If I tell the police,
they’ll tell the person who [threatened me] and
that person will retaliate [against me].You can’t
rely on the police to help you.” On another
occasion, Stephanie was threatened by a police
officer who was aware that she is a lesbian and

repeatedly made vulgar sexual advances towards

her.

THE DEVASTATING IMPACT OF
FAMILY SEPARATION

Deportation leads to the separation of
families, resulting in psychological, emotional,
and financial harms for both deportees and
the family members left behind in the United
States. In the case of deportations to Haiti, the
consequences are often particularly severe.
Family members in the United States suffer not
only from the separation and sense of loss but
also from the worry and fear for the loved one’s
safety. The financial impact is equally grave. In
many cases, deportees’ families not only lose the
primary breadwinner but must also send money
to their deported loved ones to help them survive
in Haiti. While virtually all deportees arrive
in Haiti with an immense sense of loneliness,
isolation, and uncertainty about the future, those
without family or friends in Haiti face an even

bleaker situation.
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When single mother Sonia was deported in 2012, her children had to be split up between two of her sisters.

A FAMILY PULLED APART BY DEPORTATION



Deportee Sonia worked as a home healthcare aide in the United States but now has no means of supporting herself in Haiti.
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Family separation due to deportation
damages the physical and mental health of
parents, spouses, siblings, children, and other
relatives of deportees. One study of the family
impact of deportations in general estimated
that when primary earners are deported, their
partners who remain in the United States lose
an average of 2.2 years off their estimated
lifespan due to an increase in health problems,
stress, occupational challenges, and economic
hardship.*”* Families of Haitian deportees must
not only grapple with the economic burdens, but
they also are confronted with the constant fear
that their loved one may not survive the violence
and discrimination against deportees in post-
earthquake Haiti.

The mother of deportee Andre describes
symptoms of insomnia following the deportation of
her son, saying, “I don’t sleep, I cannot sleep. Even if
[ try, it wakes me up.™”

Deportee Daniel left behind his mother and
his two aunts in the United States, all three of
whom are deaf and mute.**® While in the United
States, Daniel was both the main caretaker and
sole custodian for his mother and his aunts. Daniel
provided financial assistance for all three and
handled all matters regarding their medical care.
Since Daniel’s deportation, his mother and aunts
are struggling to adapt to life without him. They
are also struggling to financially support Daniel in
Haiti and are extremely worried about his safety
and well-being,

Since the deportation of Evans in 2012, his
mother has encountered immense emotional
and financial difficulties.*”” For a short time
after he was deported, Evans’ sister and mother
occasionally sent him small amounts of money.
Now they are barely able to cope without Evans’
financial support. Evans’ mother can no longer
pay the household bills and is facing eviction from
the home she shared with Evans and his sister. She
cries frequently and has lost a significant amount
of weight. Once, after speaking to Evans on the
phone and hearing of his difficulties in Haiti, she
attempted to hang herself.

Henry, the brother of deportee Evans, has
endured both emotional and financial hardships
since his brother was deported in 2011.%%
Evans, whom Henry described as a “cool guy,
nonviolent, and well-mannered [with] an
addiction problem,” was deported for simple
drug possession-related crimes. Since Evans was
deported to Haiti, Henry worries about his well-
being: “His future is hopeless. .. he is hungry. I
have to send him money just to sustain [him]. I
send whatever I can [but] it is a huge financial
strain. It is hard to cope.” Henry also expressed
fears that his brother will die in Haiti and he
will not be able to pay for any type of funeral or
burial services: “If anything happened to him, I
wouldn’t want them to just dig a hole.”

For children affected by deportations,
the psychological, behavioral, and emotional
consequences can be far-reaching and pervasive,
especially in the case of deportations to Haiti.*”
In a study documenting the effects of family
separation due to deportations, children from
Haitian families reported the highest level of
psychological symptoms, particularly depression,
as compared to children of Chinese, Dominican,
Mexican and Central American families.*'°

The 19 year-old daughter of deportee
Augustine expressed the sadness and trauma
of losing her father to deportation in 2011: "A
family is built of a father, a mother, and kids.
The government has taken away my father, my
best friend. He has always been help for me, our
support system. i

This young woman and her family have gone
without enough food for days. In an effort to keep
the family afloat after her father's deportation, she
took on financial responsibilities for the family. She
was forced to drop out of college and put on hold
her dream of becoming an attorney for battered
Haitian women.*'?

As children struggle to cope with the loss
of a loved one to deportation, they can develop
serious behavioral and educational issues.*!
Following the deportation of Jimmy, his young

son, a U.S. citizen, developed anger issues and
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This fifteen-year-old daughter of a deportee describes the impact of her father’s deportation on her and her family.
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behavioral problems.*"” His mother reported that
her son had developed a defiant attitude towards
authority, saying things like, “You are not my
dad.”'® The child became so emotionally disturbed
that he was institutionalized three times under
Florida’s involuntary civil commitment statute and
had to be medicated.*” The family had to start
collecting public assistance in 2011 because of

the deportation and the child’s serious emotional
issues that followed.*'®

Deportations to Haiti typically impose
extreme financial hardship on both the deportees
and their families in the United States. In many
cases, the loss of a primary financial provider to
deportation causes a household income to drop
below the poverty line.*"” In a 2010 report, the
Urban Institute found that family separation due
to detention and deportation had particularly
severe economic consequences for Haitian
families residing in Miami.*” Within six months
of deportation, Haitian household incomes were
reduced by an average of 58%."" In the absence
of a primary breadwinner, family members in the
United States try to make ends meet by working
extra hours, going without the basic necessities,
or relying on public assistance. Sixty-seven
percent of previously-unenrolled Haitian families
began receiving food stamps in the year following
one family member’s detention or deportation to
Haiti.*”’

U.S.-based family members of deportees face
the impossible choice of moving to an insecure
situation in Haiti to reunite with their family
members or staying in the United States without
their loved one. Despite the numerous security,
financial, and emotional risks, families sometimes
decide to relocate to Haiti to keep the family
together.

In the case of deportee Frantz, the expenses
related to his deportation put extraordinary
financial strains on his U.S. citizen fiancé,
Maria, and their 10-year-old U.S. citizen
son.*” Before Frantz's deportation, he has
been the primary breadwinner and had started

a construction business to financially support

the family. Following his deportation in 2011,
Maria struggled to pay the most basic household
expenses. Because Frantz was unable to find a
job in Haiti, Maria had to send him money so he
could survive. But the emotional consequences
of the separation were the most painful. As a
result, Maria decided to move with their son
to Haiti in the fall of 2011. Although it was a
difficult decision, Maria and Frantz decided the
move would be best for their son so he could
grow up with his father in his life.

The children of deportee Auguste, a single
father, have experienced severe financial and
legal problems as a result of their father’s
deportation.** Auguste was initially detained
in a Haitian jail upon deportation. While in
the facility, officials refused to release him
until his family paid money. Fearing for their
father’s life, his children sent $2,600 USD to
Haiti. However, this meant foregoing their rent
money. Without the funds to pay for rent, the
family of five was forced to leave their home
in Florida and move to New York to live with
another relative. Auguste’s oldest daughter,
age 22, reported that a government social
service agency in New York told her she must
assume guardianship over her four younger
siblings or risk having the family separated.
The deportation has left her confused and
overwhelmed by having to assume all familial
responsibilities.

As these stories illustrate, deportation to
post-earthquake Haiti inflicts devastating effects on
families, particularly children. Because of the dire
post-earthquake conditions in Haiti, deportation
constitutes permanent family separation in
virtually all cases. The psychological harm of this
separation is long-lasting and the financial impact

is severe. M
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CHAPTER 3

International Law Prohibits
Deportations to Post-Earthquake Haiti

INTRODUCTION

The U.S. government violates the human rights
of Haitian deportees under international law when
it sends them to post-earthquake Haiti without due
consideration of the continuing humanitarian and
human rights crisis in the country and the individual
circumstances of the deportees and their families.
International human rights law provides robust
protections for individuals at risk of deportation,
including limitations on the ability of host countries
to deport individuals based on a criminal history
or unlawful presence. Some international human
rights bodies have categorically banned deportations
(also referred to as “expulsions,” “removals,” or
“forced returns”) in particular circumstances, while
others have established specific criteria that govern
deportation decisions.*”’

International human rights law recognizes the
following rights and standards in several contexts,
including deportations:

®  The rights to family unity and private life;

®  The rights of children to “special
protections” and to have their “best
interests” considered when their family
members are at risk of deportation;

*  The right to life;

®  The rights to personal security, integrity,
and health; and

®  The rights to due process and a fair
hearing during the process of deportation.

International human rights law, including
the language of international and regional human
rights instruments and the interpretation of
these instruments by international human rights

bodies, should guide U.S. policy and practice
concerning deportations to post-earthquake
Haiti.*?® International human rights law
increasingly requires decision-makers to balance
adverse factors, such as the severity and number
of criminal convictions, against equitable factors of
the non-national, such as duration of residence in
the host country, family ties in the host and home
countries, significant medical issues, and other
conditions in the home country. In certain cases—
such as when a deportation is likely to result in a
violation of the right to life or the right to be free
from torture and cruel, inhuman, or degrading
treatment or punishment—human rights law
imposes a categorical ban on deportation.*”

The United States should, pursuant to its
international human rights law obligations and
the exhortations of international experts,**
immediately halt deportations to Haiti, extend
Temporary Protected Status (TPS) to all Haitian
nationals in the United States, and permit the
return of already-deported individuals to the
United States. If and when conditions in Haiti
improve to such a degree that some deportations
might be justified, international law requires
the United States to adopt laws, procedures,
and programs designed to address the particular
needs and vulnerabilities of Haitian nationals
and to ensure respect for their human rights
both in the United States during the process
of deportation and upon their return to Haiti.
More generally, the United States should adhere
to the pronouncements of international human
rights bodies that compel countries, including the
United States, to expand their participation in the
international protection regime. One important

step in this direction is to adopt a “Universal




TPS” or other protection policy that permits all
non-citizens—regardless of nationality, criminal
record, residency status, or date of arrival in the
United States—to remain lawfully in the United
States for the duration of humanitarian and human
rights crises brought on by natural or human-made
disasters in their home countries, such as that in

post-earthquake Haiti.

THE DEPORTATION PROCESS MUST
TAKE FAMILY SEPARATION AND THE
BEST INTERESTS OF THE CHILD INTO
ACCOUNT

International human rights law requires
countries to protect non-nationals against
interference in family and private life during the
process of deportation. It establishes that children
have the right to special protections and requires
countries to consider children’s “best interests”
during the process of deportation. It further
prohibits countries from separating children from
their parents, except as a last resort.

The deportation of Haitian nationals to post-
carthquake Haiti violates their rights to family
and private life by separating them from their
families, including their minor children, in the
United States. The current process of deportation
also fails to provide deportees’ children with
special protections or take their best interests
into account, in violation of international human

rights law.

THE RIGHTS TO FAMILY AND PRIVATE LIFE

The American Declaration on the Rights and
Duties of Man (American Declaration) establishes
the rights to private and family life, including the
right to establish a family and receive protection
for that family under the law.*” The International
Covenant on Civil and Political Rights (ICCPR),
which the United States has ratified and is legally
bound by, establishes a similar right to be free
from “arbitrary or unlawful interference” with

one’s family.430 The American Convention likewise

contains protections for the rights of the family
and the right to privacy.*”

The Inter-American Commission on Human
Rights has declared that “removal proceedings
for non-citizens must take due consideration of
the best interest of the non-citizens’ children
and a deportee’s rights to family, in accordance
with international law.”**? In Smith & Armendariz
v. U.S., the Commission held that the United
States violated the rights to family and private
life because U.S. law does not permit an
immigration judge, in most cases, to “consider
on an individualized basis [petitioners’] rights
to family and the best interest of their children”
during removal proceedings.”’ The Commission
declared that countries must conduct an
individualized balancing test during the process of
deportation that considers “the extent of hardship
the non-citizen’s deportation poses for the
family in the host state.””* In a separate report,
the Commission announced that deportation
that results in the separation of family members
“may only be justified where necessary to meet a
pressing need to protect public order, and where
the means are proportional to that end ™"

Along similar lines, the UN Human Rights
Committee has found that a country must weigh
the degree of hardship a family would encounter
as a result of a deportation against the country’s
reason for the deportation.” Factors to be
considered include the duration of residence in
the host country and whether the non-national’s
spouse and children speak the language of the
country of origin.*”’ The European Court of
Human Rights (European Court) has held that
countries must strike a “fair balance” between
the right to family life and the prevention of
crime or disorder when determining whether
to deport a non-national.*** In applying this
test, the European Court held that a man who
had committed a violent crime could not be
deported because his wife had no ties to his
home country, even though she spoke one of the
main languages used there.””” The Court also

considered the length of time since the crime was
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committed and the good behavior of the non-
national following the crime.** In another case,
the European Court held that the right to respect
for family life would be violated if Denmark
deported a man convicted of a serious drug
offense because his wife and child would face
“serious difficulties” if they were to follow him to

his home country. A

SPECIAL PROTECTIONS FOR CHILDREN

The American Declaration establishes that
“all children have the right to special protection,
care, and aid.”*** The Inter-American Commission
has interpreted this provision in line with the UN
Convention on the Rights of the Child, which
states that in all actions concerning children, the
“best interests of the child shall be a primary
consideration.”* The Inter-American Court
of Human Rights has emphasized that “any
immigration policy that respects human rights. ..
must give priority to the assessment, determination,
consideration and protection of the best interest of
the child” and must prioritize “the right of the child
to be heard and to participate in the different stages
of the proceedings.”** The UN Committee on the
Rights of the Child has defined “best interests” to
mean “a larger weight must be attached to what
serves the child best,” especially when an action of
the State “has an undeniable impact” on the child.**
It has further declared that separating children from
their parents “should only occur as a last resort
measure.”**

In Smith & Armendariz, the Inter-American
Commission determined (1) that the wife
of one of the petitioners had struggled to
support the couple’s child and pay basic living
expenses following his deportation, and (2)
that the petitioner’s child lost the moral and
emotional support of her father.*” As a result,
the Commission found that the United States had
violated the American Declaration because it failed
to consider the best interests of the non-citizen’s
child prior to deportation.**

The European Court has halted the
deportation of a parent based solely on the

best interests of her children, even though

the non-citizen would have been eligible to
return to the host country two years after

her removal and despite the fact that the

citizen father had already been granted full
custody of the child.**” In a case involving the
deportation of two parents, the UN Human
Rights Committee found that Australia needed
to demonstrate “additional factors justifying the
removal” beyond the “simple enforcement of its
immigration law,” since the child had grown up
entirely in the host country and developed social
relationships there.*’

This case law underscores the importance
of an equitable balancing test that weighs the
rights of children and their families against factors
adverse to the non-national. In the case of post-
earthquake deportations from the United States
to Haiti, many Haitian deportees have U.S.-based
family members, including children who are U.S.
citizens or lawful permanent residents. Deportees
were often the primary providers for their
families. As a result, their spouses and children
face significant financial and emotional hardship
following deportation. Moreover, circumstances
in Haiti make it difficult for family members
to live or even travel there. Many children of
deportees do not speak French or Creole and thus
cannot attend school in Haiti. Children’s health
also could be severely compromised by exposure
to new diseases to which they have not built an
immunity. U.S.-based spouses and family members
would face similar health risks, and may also not
speak Creole or French, making it especially
difficult for them to find work in a country with
40-60% unemployment.”' These circumstances
make family reunification impossible for many
deportees, and weigh heavily in favor of not
deporting Haitian nationals to post-earthquake
Haiti.

International human rights experts have
urged respect for the right to family life and the
rights of children who would be left behind,
including their right to education, in the context

of deportations to post-earthquake Haiti.
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The UN High Commissioners for Refugees
and Human Rights have urged countries to
“prevent situations where returns lead to
separation from family members.”**? The UN
Independent Expert on the Situation of Human
Rights in Haiti emphasized that countries
should ensure “the consideration of family”
prior to deportation for all Haitian nationals.*’
The Inter-American Commission issued
precautionary measures urging the United States
to suspend deportations of Haitian nationals
until procedures are in place that “adequately
take into account their right to family life and
their family ties in the United States.”**

THE DEPORTATION PROCESS MUST
TAKE INTO ACCOUNT POTENTIAL
VIOLATIONS OF THE RIGHTS TO LIFE,
SECURITY, INTEGRITY, AND HEALTH IN
THE HOME COUNTRY

International human rights law requires
countries to respect the rights to life, security,
integrity, and health during deportation
determinations. As discussed below, host
countries may violate international human rights
law when they deport a non-national with the
knowledge that there is a significant risk that the
non-national will experience infringements of
these rights in their home countries. In the case
of post-earthquake Haiti, the United States has
full knowledge of the specific vulnerabilities and
hardships deportees face in Haiti, including a
woefully inadequate health system, deportees’
lack of family or social ties, and the violence,
discrimination and stigmatization deportees as a
class face in Haiti. As a result, the United States
violates deportees’ rights to life, security, integrity,
and health when it returns them to Haiti.

The American Declaration states that
“every human being has the right to life, liberty
and the security of...person.””’ The Inter-
American Commission has interpreted this

provision to include the right of every person

“to have his physical, mental, and moral integrity
respected.”® The Inter-American Court has
further interpreted the right to life to mean

the right to a “dignified life” and to “not be
prevented from having access to the conditions
that guarantee a dignified existence.””’ The
ICCPR establishes similar rights to life, security,
and integrity.*® The American Declaration
further states that “every person has the right to
the preservation of his health through sanitary
and social measures relating to food, clothing,
housing and medical care.”’

The Inter-American Commission has
declared that a country’s immigration policy
“must respect the right to life, physical and
mental integrity.”**” The Commission has further
held that exposing individuals to a “genuine and
foreseeable risk of death” by returning them to
their country of origin constitutes a violation
of the right to life.**' Even when the risk of
death is not “so imminent,” the Commission
has found that a deportation that would likely
result in the termination of critical medication
would violate Article 26 of the American
Declaration, which guarantees individuals the
right “not to receive cruel, infamous or unusual
punishment.”*** The Commission has also
recognized a violation to the right of security
when deportation affects a person’s “enjoyment
of his life, his limbs, his body, his health, and his
reputation.”* The Inter-American Court held
that a country violated a family’s right to moral
and mental integrity when, among other things,
it expelled the family to its home country
despite the family’s fear and uncertainty about
the consequences of returning home, where the
parents had suffered inhumane treatment at the
hands of the authorities in the past.** Similarly,
General Comment No. 31 of the UN Human
Rights Committee imposes upon countries “an
obligation not to extradite, deport, expel or
otherwise remove a person from their territory,
where there are substantial grounds for
believing that there is a real risk of irreparable

harm, such as that contemplated by articles 6
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[right to life] and 7 [torture or cruel, inhuman
or degrading treatment] of the [ICCPR],
cither in the country to which removal is to be
effected or in any country to which the person
may subsequently be removed...”*®

In Mortlock v. United States, the Inter-
American Commission found that deporting an
individual living with HIV/AIDS to her home
country where she would be unable to obtain
proper treatment would amount to “protracted
suffering and a premature death” in violation of
her rights under the American Declaration.**
The Commission laid out a balancing test for
deportees with health problems and those
likely to face health problems upon arrival in
their home country. The test considers whether
deportation “will create extraordinary hardship
to the deportee and her family and may well
amount to a death sentence given two principal
considerations: (1) the availability of medical care
in the receiving country and (2) the availability
of social services and support, in particular the
presence of close relatives.”’

Similarly, in D. v. The United Kingdom, the
European Court held that the U.Ks forcible
return of a terminally-ill individual to his home
country where he was not likely to receive
adequate treatment for HIV/AIDS would amount
to inhuman treatment under the European
Convention on Human Rights.468 In B.B. v.

France, an HIV-positive prisoner appealed to

the European Commission on Human Rights

to remain in a French prison, where he was
receiving treatment, and not to be deported

to the Congo, where he would not be able to
access treatment.** In view of the petitioner’s
deteriorating health and the impossibility of
receiving treatment in the Congo, the European
Commission referred the case to the European
Court. The Commission asserted that deportation
would violate the prohibition on torture,
inhuman, or degrading treatment in the European
Convention on Human Rights.470

The European Court has broadly construed

the prohibition on forced returns to protect

individuals from being forcibly returned to
countries plagued by general violence, particularly
non-citizens who are members of groups that are
systematically exposed to ill-treatment.*”' In N.A.
v. United Kingdom, the European Court held that

in order to qualify for protection from general
violence, the ill-treatment an individual alleges he
will face if returned “must attain a minimum level
of severity*”” It further held that the protection
would be granted even when “the danger emanates
from persons or groups of persons who are not
public officials.”*”* In an earlier case, the Court
held that the deportation of a man related to
charges of terrorism would violate the non-
citizen’s human rights due to “serious allegations
of human rights abuses” by security forces in the
man’s home country directed toward members of
his religious group.**

The rights to life, security, integrity and
health must be taken into consideration prior
to deporting individuals to post-earthquake
Haiti. Deportees with physical or mental
health conditions often lack access to necessary
medicines and health services in Haiti. The risk
of contracting cholera and other communicable
diseases is especially high for deportees given
the likelihood that they will live in unsafe
housing conditions and/or be detained by
Haitian authorities. This is especially true for
deportees with compromised immune systems
or disabilities. The UN Independent Expert
on Haiti and the UN High Commissioners
for Refugees and Human Rights have urged
governments not to send individuals with
serious medical conditions back to Haiti, given
the lack of medicines and medical care in the
country.475

Deportees as a class also experience
violence and stigmatization that leave them
particularly vulnerable to threats to life,
security, integrity, and health, and that generally
threaten their human dignity. Many deportees
live in fear of verbal and physical attacks, from
both Haitian authorities and the community

at large. Some groups of deportees, including
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women and LGBT individuals, are particularly
vulnerable to sexual assault and other forms

of violence. Victims of sexual violence lack
access to effective legal mechanisms to

ensure perpetrators are caught and punished.
Moreover, deportees often lack social, cultural
and economic ties in Haiti, making it difficult
or impossible to secure food, housing, and
employment, thereby placing them at greater
risk. The United States must weigh all of these
factors, as the Commission did in Mortlock,
prior to conducting any deportation. Given the
devastating conditions in post-earthquake Haiti,
especially for deportees, this balancing test
weighs in favor of not forcibly returning anyone
to Haiti at this moment in time, regardless of
criminal history.

As discussed above, U.S. courts have
narrowly interpreted persecution in ways that
exclude many individuals from protection.*”®
While the U.S. has ratified and is thus bound
by the UN Convention Against Torture, it has
included an understanding that limits the U.S.
interpretation of the prohibition on the forced
return of people who are likely to be tortured.*”
This understanding has resulted in a narrow
interpretation of torture, including in the
context of Haitian nationals applying for CAT
protection to stop their deportation to Haiti.
Specifically, the Board of Immigration Appeals
and some U.S. courts have held that even life-
threatening conditions faced by deportees in
Haiti do not qualify as torture, unless there is a
showing that Haitian authorities, or those acting
with their acquiescence, purposefully inflict
“severe pain or suffering.”*” This narrow judicial
interpretation of CAT imposes a high burden
on applicants, making this form of relief largely
unavailable to individuals facing deportation to
Haiti.*”” By not including a balancing test that
weighs criminal history against equities and by
narrowly construing CAT protection, the U.S.
legal regime fails to comply with international
standards.

INTERNATIONAL LAW PROHIBITS DEPORTATIONS TO POST-EARTHQUAKE HAITI

THE DEPORTATION PROCESS MUST
FOLLOW INTERNATIONAL DUE
PROCESS NORMS

International human rights law requires
countries to protect the rights to due process
and fair trial during the process of deportation.
Deficiencies in U.S. immigration law and in the
implementation of the April 1 Policy constitute a
failure on the part of the United States to respect
the rights to due process and fair trial during the
process of deportation of Haitian nationals.

The American Declaration provides robust due
process protections, establishing the rights to “resort
to the courts to ensure respect for. . .legal rights”
and “to be given an impartial and public hearing”**’
Both the Inter-American Commission and Inter-
American Court have interpreted these provisions
to require countries to provide “effective and
appropriate judicial guarantees” during all kinds of
proceedings, including administrative matters.**' The
Inter-American Court has specifically emphasized
that the “full range of basic guarantees of due process”
are applicable during deportation proceedings.*”
Similarly, the Inter-American Commission has
declared that a country’s “immigration policy must
guarantee to all an individual decision with the
guarantees of due process™"

Due process guarantees are especially
important when children’s interests are
concerned.*”™ The Inter-American Court has
emphasized “the right of the child to be heard
and to participate in the different stages” of
immigration proceedings.**

In the Case of the Pacheco Tineo Family v. Bolivia,
the Inter-American Court held that “a proceeding
that may lead to the expulsion or deportation of an
alien must be of an individual nature, in order to
allow the personal circumstances of each person
to be assessed.”* Children whose parents are
subject to deportation proceedings, the Court
found, must be treated as interested, active parties
to the proceedings themselves, not “as subjects,
conditioned by and limited to the rights of their
parents.”**” The Court subsequently held in Case of
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Dominican and Haitian People Expelled v. Dominican
Republic that the lack of access to administrative or
judicial review in deportation proceedings, as well
as the absence of a right to appeal the decision,
constituted a violation of the right to due process.**
In Smith & Armendariz v. United States, the Inter-
American Commission declared that “heightened
due process protections apply” in the context of
deportation because of the fundamental rights that
are, oftentimes irreversibly, at stake.*” The United
States violated an individual’s due process rights
under the American Declaration, the Commission
found, when it failed to provide that individual
and his family a “judicial mechanism to present
their humanitarian defenses.”* The Commission
underscored that immigration removal
proceedings must be conducted by a neutral
decision maker and that a balancing test flexible to
the facts of each case is the “only mechanism” by

which to reach a fair decision.*"

In Smith & Armendariz, the
Commission identified the

following factors as relevant for an
individualized determination regarding
deportation:*?

[TThe age at which the non-citizen
immigrated to the host state; the
non-citizen’s length of residence in
the host state; the non-citizen’s family
ties in the host state; the extent of
hardship the non-citizen’s deportation
poses for the family in the host state;
the extent of the non-citizen’s links
to the country of origin; the non-
citizen’s ability to speak the principal
language(s) of the country of origin;
the nature and severity of the non-
citizen’s criminal offense(s); the non-
citizen’s age at the time of the criminal
offense(s) was/were committed; the
time span of the non-citizen’s criminal
activity; evidence of the non-citizen’s
rehabilitation from criminal activity;
and the non-citizen'’s efforts to gain
citizenship in the host state.*?

As detailed above, U.S. immigration law,
in most circumstances, does not permit an
immigration judge to conduct such a balancing
of humanitarian equities against adverse factors
weighing in favor of deportation.”* The April
1 Policy concerning U.S. deportations to Haiti
directs ICE to conduct a balancing test that weighs
the United States’ interest in deportation against
the non-national’s equities, but it lacks clear
guidelines, and decisions are made entirely at
the discretion of ICE officers. Moreover, there is
no clear notification process or opportunity for
the non-national to respond. The determination
is not reviewed by an immigration judge or
other independent adjudicator. There is no right
to appeal. This stands in stark contrast to the
requirements laid out in Smith & Armendariz.

The United States should adopt a deportation
legal regime that comports with international
due process standards and that includes all the
hallmarks of due process and fair trial principles,
including transparency, a fair hearing before an
immigration judge, notice, the opportunity to
receive legal representation, and a balancing of all
of equitable factors described above. Additionally,
courts must take the best interests of the child
into account during any removal proceeding
involving his/her parent(s). These guarantees are
especially important in the case of deportations to
post-earthquake Haiti due to the heightened and
unique risks laid out in this report. Moreover, the
determination laid out above must not be purely
discretionary and must be subject to appeal and
judicial review. All legal proceedings should be
conducted by an immigration judge and not by an
immigration enforcement officer, as the current

April 1 Policy provides. M
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CHAPTER 4
Recommendations to the United States,
Haiti, and the International Community ™

UNITED STATES

WITH RESPECT TO HAITIAN NATIONALS, THE UNITED STATES SHOULD:

1. Halt Deportations to Haiti. The United States should refrain from deporting any individual
to Haiti, unless and until the current humanitarian crisis in Haiti significantly improves such that

deportees from the United States can survive and lead safe and dignified lives in Haiti.

2. Extend Temporary Protected Status (TPS) to All Haitian Nationals. The United States
should extend TPS to all Haitian nationals currently living in the United States, regardless of
criminal history and regardless of date of arrival in the United States, for the duration of the

humanitarian crisis in Haiti.

3. Adopt a Humanitarian BalancingTest, If and When Conditions in Haiti Improve to
Such a DegreeThat Some Deportations Might Be Justified. The United States should s
balance, on a case-by-case basis, equitable factors against the nature and severity of the criminal ‘ , \
activity. This balancing test should apply to people regardless of immigration status or criminal |
record, should not be purely discretionary, and should be subject to appeal and judicial review. 1
The balancing test should be conducted by an immigration judge and not by an immigration
enforcement officer, as the current April 1 Policy provides. Equitable factors include:

" Hardship if deportation were to occur, including but not limited to consideration of the

following factors:

»  Whether the noncitizen or U.S.-based family member suffers from a disability, physical
or mental health condition, or illness;

»  The availability and accessibility of medicine and medical care, social services, housing,
employment, and other forms of support;

»  The exposure to health risks (e.g., cholera) or other threats to life or well-being on
account of the general country conditions in Haiti or the particular vulnerability of the
noncitizen or his/her family;

»  Family, community, work, language, cultural, or other ties;

»  The noncitizen and any accompanying family members’ ability to speak Haitian Creole;

»  The impact of deportation on the noncitizen’s immediate family members, especially
minor children;

»  Whether the individual is a member of a vulnerable group; and

Whether the individual was born in the country of deportation.
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Conditions in the country of deportation;

*  Specific vulnerabilities to those conditions of the noncitizen and any accompanying family
member;

* U.S. property or business ties;

= Duration of residence in the United States;

®  Value and service to the community;

*  Rehabilitation and good character, if a criminal record exists;

= Service in the U.S. Armed Forces; and

*  Any other equities the individual may have.

4. Ensure the Existence of a Robust, Fully-Functioning, Sufficiently-Funded,
Accountable, and Transparent Reintegration Program in Haiti to Meet the
Basic Life Needs of Deportees. The reintegration program must be tailored to the
individual circumstances of each deportee and funds should be appropriated consistent with
an individual’s needs and abilities. Critical components of such a reintegration program
include: (1) providing necessary financial aid and in-kind assistance to deportees, based upon
an individualized assessment of each individual’s case; (2) improving collaboration between the
Haitian government, civil society, and NGOs; (3) financing educational facilities and learning
centers in Haiti which deportees can access at no cost; (4) aiding in the creation of jobs for
deportees in Haiti; (5) assisting in the provision of free or low cost healthcare for deportees
in Haiti; and (6) ensuring that all deportees receive a Haitian national identification card
immediately upon deportation and eliminations any barriers to acquiring regular (non-marked)
passports in a timely manner; and (7) working with the Haitian government to improve
negative perceptions and eliminate stigmatization of deportees. A final essential component of
a successful reintegration program is the creation of an independent monitoring body to ensure
that the reintegration program is fully implemented, effective, and complies with international

human rights standards.

5. Encourage the Government of Haiti to Officially and Publicly Issue a No-
Detention Policy. The United States should encourage Haiti to adopt a no-detention policy
stating that Haitian authorities shall not detain deportees from the United States except in
accordance with Haitian law, which requires probable cause that the deportee has committed a

crime in Haiti and mandates that detainees be brought before a judge within 48 hours.

6. Permit the Return of Haitian Deportees. Allow individuals deported to post-earthquake
Haiti to return to the United States, since no deportation in the past five years could have meet

the standards of the humanitarian balancing test proposed in Recommendation I.3.

7. Engage with U.S. Civil Society in aTransparent, Meaningful, and Timely Manner.
The United States should engage with immigrants’ and human rights advocates in a transparent
and meaningful way about its decisions with respect to deportations to Haiti and other

related matters. This commitment includes, at a minimum, holding bi-annual roundtables or

stakeholder meetings.
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12.

WITH RESPECT TO ALL NON-CITIZENS, THE UNITED STATES SHOULD:

Promote Increased International Aid to Haiti. The United States should work with
Haitian and international NGOs to ensure that foreign aid money allocated to Haiti is remitted
through means that are transparent and that aid money is effectively allocated in a way that
rebuilds Haiti’s infrastructure and creates sustainable positive improvements in the lives of all
Haitian people, and not just select sectors. The United States should provide targeted funds to

improve jails and detention centers in Haiti.

Adopt Laws, Procedures, and Programs That Respect Human Rights of Foreign
Nationals. The United States should enact laws, procedures, and programs designed to ensure
respect for their human rights during the process of deportation, including the rights to life;
family unity and private life; personal security, integrity, and health; due process and a fair
hearing; and the rights of children to “special protections” and to have their “best interests”

considered when their family members are at risk of deportation.

Provide Special Protection for Children and Ensure Their Best Interests Are Given
Primary Consideration. The United States must provide children with special protection
during the process of deportation and ensure their best interests are taken into account

during each stage of the process. This includes providing children the right to be heard and to

participate, as appropriate, in deportation proceedings.

Eliminate or Minimize Civil Immigration Detention and Improve Existing
Detention Practices. The United States should eliminate or minimize the use of detention Y

in civil immigration cases. Any continued use of detention must eliminate use of remote

detention facilities so as to help ensure access to lawyers and support networks. Detention

conditions must conform to national and international standards, which should and be S
codified into U.S. law. |

Expand U.S. Participation in the International Protection Regime

a. Adopt “Universal TPS.” The United States should adopt a “Universal TPS” or other
protection policy that permits all non-citizens—regardless of nationality, criminal record,
residency status, or date of arrival in the United States—to remain lawfully in the United
States for the duration of humanitarian and human rights crises brought on by natural
or human-made disasters in their home countries, such as the crisis in post-earthquake
Haiti. The United States should look to the opinions of international human rights bodies,
legal experts, and NGOs, and experts in making a determination as to the existence and

duration of such crises.

b. Adopt Cartagena Declaration Standard. The United States should incorporate the
following standard from the Cartagena Declaration into U.S. law: individuals should receive
protection from forced return when their “lives, safety or freedom have been threatened
by generalized violence, foreign aggression, internal conflicts, massive violation of human

rights or other circumstances which have seriously disturbed public order.”*%®
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c. Expand Interpretation of Article 3 of the Convention AgainstTorture. The United

States should retract its understanding of Article 3’s protection as only applying to forms of
mistreatment that are “specifically intended” to inflict severe pain or suffering and bring the U.S.

interpretation of the scope of protection under Article 3 into conformity with international law.

d. Permit Complaints Under Article 22 of the Convention Against Torture.
The United States should make the necessary declaration under Article 22 of the UN
Convention Against Torture, which permits individuals to lodge complaints before the UN

CAT Committee about violations of their rights by the U.S. government.

e. Respect IACHR Decisions and Findings. The United States should respect the
findings and decisions of the Inter-American Commission on Human Rights (IACHR). In
particular, the United States should utilize a presumption of non-deportability in any case in

which the IACHR has issued precautionary measures.

THE GOVERNMENT OF HAITI SHOULD:

1. End Detention of Deportees. Haiti should end the practice of detaining deportees for
any length of time unless there is probable cause to believe the individual committed a crime
in Haiti. The government should issue an official policy announcing the permanent and

unequivocal cessation of this practice.

2. Improve Detention Conditions. Haiti should ensure that conditions in jails, prisons, and
detention facilities meet international human rights standards. Detainees—both deportees and
the general population—should not be subjected to physical harm at the hands of jail officials
or other inmates. Detainees should only be kept in safe and sanitary detention conditions,
which includes, at a minimum, potable water, edible food, and medical and mental health care.

Officials who demand bribes to ensure detainee safety or security should be held accountable.

3. Eliminate “Sign Out” of Custody Requirement. Haiti should eliminate the current
requirement that family members or others sign the deportee out of custody upon arrival in

Haiti and take responsibility for the deportee.

4. Ensure Availability of ID Cards and Passports. Haiti should ensure distribution of
national identification cards to Haitian deportees immediately upon their return to Haiti, and

ensure deportees’ timely access to regular (unmarked) Haitian passports.
P y g passp

5. Remove Stigmatization of Deportees. Haiti should take affirmative steps to change

negative public perceptions toward and violence against deportees and remove any ~

institutionalized forms of stigmatization against deportees. Haiti should investigate and sanction N/

any government officials who engage in this type of stigmatization.

UNIVERSITY OF MIAMI SCHOOL OF LAW

. DEPORTATIONS TO POST-EARTHQUAKE HAT|
LR S

[ a =
f 4 gy £ 3} 3
’ v i
y - o bt ) *



Recommendations

A\ 8

6. ProtectVulnerable Deportees. Haiti should take steps to protect deportees who are
especially vulnerable in Haitian society, including women, LGBT individuals, and those with

physical or mental illness or disability.

7. Ensure Basic Life Needs of Deportees. Haiti should work with the United States to ensure
that fully-functioning, sufficiently-funded, accountable, and transparent reintegration, housing,

and healthcare programs are in place in Haiti to meet the basic life needs of deportees.

THE UNITED NATIONS SHOULD:

1. Reissue Advisory on Haiti. The UN should reissue, through the Office of the High
Commissioner for Human Rights, the United Nations High Commissioner for Refugees, and
the Independent Expert on Haiti, advisories and reports calling upon all UN member states to

halt forced returns to Haiti in light of the continuing humanitarian crisis.

2. Issue General Comment.The UN should issue a general comment, through one of the UN
human rights treaty monitoring bodies, on the duties of UN member states under international

human rights law not to engage in forced returns during a humanitarian crisis.
3. Issue Strong Rebuke. The UN should issue a strong rebuke to the United States during the

Universal Periodic Review in 2015 for its continued deportations to post-earthquake Haiti.

THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS (IACHR) SHOULD: |

. . .. . . . . LR
1. Monitor Deportations to Haiti. The IACHR should continue to monitor the situation d
of post-earthquake deportations from the United States to Haiti through hearings, working

meetings, reports, and public decisions.

2. Endorse Balancing Test Set Forth Above. Endorse the balancing test set forth in
Recommendation 3 to the United States. as applicable to both LPRs and non-LPRs of all

nationalities in general and, at the very least, to Haitian LPRs and non-LPRs. g ae

3. Expand the BalancingTest in Smith & Armendariz and Mortlock. The IACHR should
expand the balancing test in Smith & Armendariz v. U.S. and Mortlock v. U.S. to include all of the
factors listed in the balancing text in Recommendation 3., including the risk of being exposed
to new threats to life and health in the country of origin, the availability and accessibility of
housing and employment, and the impact of these hardships on the non-citizen’s children and

other family members and loved ones. |
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