ARRESTS AS GUILT

Anna Roberts”

An arrest puts a halt to one’s free life and may act as prelude to a new
process. That new process—prosecution—may culminate in a finding of guilt.
But arrest and guilt—concepts that are factually and legally distinct—
frequently seem to be fused together. This fusion appears in many of the
consequences of arrest, including the use of arrest in assessing “risk,” in
calculating “recidivism,” and in identifying “offenders.” An examination of
this fusion elucidates obstacles to key aspects of criminal justice reform.
Efforts at reform, whether focused on prosecution or defense, police or bail,
require a robust understanding of the differences between arrest and guilt; if
they run counter to an implicit fusion of the two, they will inevitably falter.
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INTRODUCTION

Approximately eleven million arrests are made in this country per year.!
Some arrests lead to prosecutions; some do not;?> some prosecutions lead to
convictions; some do not.> Some arrests—Ilet us assume—correspond to
crime commission; some do not.* Thus, an arrest does not connote legal guilt,
or factual guilt, nor is it supposed to. It is supposed merely to be supported
by “probable cause,” a standard that is relatively low,”> and that does not
require an adjudication of guilt.’ This standard is to be applied on the
assumption that things like exculpatory information and defenses are for a
later time.’

And yet, in a wide range of ways, in a wide range of contexts, and in
the assumptions of a wide range of people, arrests appear to be fused with
guilt. The stage that is supposed to lie between arrest and adjudication—that
period of diligent investigation, zealous representation, exploration of
defenses, and possible dismissal—has too often collapsed in our implicit, and
sometimes explicit, understandings of the criminal legal system. This fusion
appears in consequences of arrest, discussions of “recidivism,” and
assessments of “risk,” that seem to treat an arrest as equivalent to guilt, and
linguistic and statistical “slips” that confuse “offenders” with “arrestees,” and
“crimes” with “alleged crimes.”

Given the many differences—factual and legal—between arrest and
guilt, such a fusion demands explanation and critique. In addition, its
potential consequences need to be identified and resisted.

! See Federal Bureau of Investigation, 2016 Crime in the United States,

https://ucr.fbi.gov/crime-in-the-u.s/2016/crime-in-the-u.s.-2016/tables/table-18.

2 Surell Brady, Arrests Without Prosecution and the Fourth Amendment, 59 MD. L. REV.
1, 3 (2000) (“[I]n a number of large jurisdictions, the majority of criminal cases at the state
level, both misdemeanors and felonies, are dismissed without prosecution”).

3 See Sandra Mayson, Dangerous Defendants, 127 YALE L.J. 490, 562 (2018) (“One-third
of arrests lead to dismissal or acquittal.”); Issa Kohler-Hausmann. Managerial Justice and
Mass Misdemeanors, 66 STAN. L. REvV. 611, 649 (2014) (“Approximately half of
misdemeanor case dispositions in 2012 were convictions”).

4 See infra Part LA,
5 See William Ortman, Probable Cause Revisited, 68 STAN. L. REv. 511, 559 (2016)
(“Probable cause to arrest . . . “‘does not require the fine resolution of conflicting evidence

that a reasonable-doubt or even a preponderance standard demands.” While some states use
a stricter formulation of probable cause, many others accord with federal law. When a 1981
survey of judges asked respondents to reduce ‘probable cause’ to a specific probability,
moreover, the average was 45.78%.”) (quoting Gerstein v. Pugh, 420 U.S. 103, 121 (1975)).
¢ See Krause v. Bennett, 887 F.2d 362, 372 (2d Cir. 1989).
7 See Finigan v. Marshall, 574 F.3d 57, 63 (2d Cir. 2009) (rejecting idea that “an officer
must have proof of each element of a crime and negate any defense before an arrest”).
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Part I lays out key ways in which arrests are distinct from guilt, whether
factual guilt (commission of the crime charged) or legal guilt (conviction for
the crime charged). Part II identifies a number of manifestations of an
apparent fusion of arrest and guilt. Part III explores how the fusion of arrest
and guilt might have come about, discussing the influences of plea-
bargaining, diversionary programs, and media, as well as the desire to
comfort ourselves that our criminal legal system makes sense and does
justice—or at least isn’t unjust nonsense.

Part I'V identifies one crucial set of reasons why such a fusion matters.
Vital reform of the criminal legal system relies on a robust understanding of
the difference between arrest and guilt. If this distinction has indeed
collapsed, even for those committed to criminal justice reform, an array of
perhaps otherwise puzzling failures of reform—in areas that include defense
representation, prosecutorial conduct, police conduct, and pre-adjudication
suffering—may make more sense. Exposing this fusion is a necessary first
step toward a new stage of reform.®

I. ARRESTS # GUILT

Whether one is concerned primarily with “factual guilt” or with “legal
guilt,” an arrest is, of course, quite distinct from guilt. While definitions of
both “factual” and “legal” guilt are myriad,’ this Part lays out a working
definition of each, before discussing the multiple ways in which each differs
from arrest.

A. Arrests # Factual Guilt

While alternative definitions will be discussed below,!? this Article
describes someone as “factually guilty” as regards Crime X if she committed
Crime X.!! In other words, for her to be factually guilty of Crime X, each of
the elements of Crime X must be satisfied (including actus reus and mens rea
requirements), and there must be no defense that negates her guilt.!> While

8 For scholarly neglect of arrests, see Eisha Jain, Arrests as Regulation, 67 STAN. L. REV.
809, 814 (2015) (arrests “remain surprisingly understudied.”).

® See David Shapiro, Should a Guilty Plea Have Preclusive Effect?, 70 Iowa L. REV. 27,
44 (1984) (describing the distinction as “a very controversial one”).

10 See infra Part 111.C.

1 See John Hill, What Does it Mean to be a “Parent”’?, 66 N.Y.U. L. REV. 353, 362 n.28
(1991) (“[T]he term ‘guilty’ is used to denote both individuals who have committed a crime,
whether or not they are convicted—this is ‘factual guilt’—and those who are convicted of a
crime, even if they did not in fact commit the crime—°‘legal guilt’”).

12 See, e.g., Shapiro, Should a Guilty Plea Have Preclusive Effect?, at 44 (“For me, factual
guilt embraces the questions whether the accused committed the acts with which he is
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selecting this definition removes some complications,'® it leaves one large
one. Since there is sometimes no definitive answer to the question “Did she
commit the crime?”, it will sometimes be impossible to resolve the question
of factual guilt.!* (For example, there may be no definitive answer to the
question of whether someone was “reasonable” in using force in self-
defense.'®) This caveat does not alter the fact that there are several reasons
why an arrest does not equal factual guilt.

First, an arrest is at its core a governmental act, rather than the act of a
suspect; !¢ its occurrence, therefore, cannot in and of itself establish that a
suspect is guilty of anything.!” (Of course, an arrest is generally claimed to
be made in response to a suspect’s act, but that is a different thing.) While
this point may seem obvious, that it needs to be made is suggested by the
many contexts—discussed below!'®—in which an arrest is portrayed as the act
of a suspect.

Second, even if we view an arrest as a response to a suspect’s act, an
act is rarely sufficient to establish factual guilt.!” Recall that “factual guilt” is

charged and whether he committed them with the requisite mens rea and without legal
justification.”).

13 See infra Part 111.C.

14 Or, as John Mitchell puts it, “There are cases where factual and legal guilt merge. You
may know all the facts in a self-defense case, but whether the defendant was ‘reasonable’ or
not in employing the force he did will be a conclusion of the trier of fact. On the other hand,
whether he was ‘reasonable’ will be central to the question of his factual guilt.” John
Mitchell, The Ethics of the Criminal Defense Attorney, 32 STAN. L. REv. 293, 296 n.12
(1980); see also Costs and the Plea Bargaining Process, 89 YALEL.J. 333, 348 n.85 (1979)
(“Frequently it is impossible for either the defendant or his lawyer to know before the trial
whether the defendant's actions fit the elements of the crime. For such a defendant the
concepts of factual and legal guilt tend to merge and the objective truth exists only as it
emerges from the fact-determining process at trial.”’); Gary Goodpaster, On the Theory of
American Adversary Criminal Trial, 78 J. CRIM. L. & CRIMINOLOGY 118, 130 (1987) (“[T]he
kind of historical fact with which the law is concerned may not even exist in any meaningful
way independent of the method of proof”); id. at 133 (“[T]here is no truth regarding criminal
liability independent of the truth determined at trial, and trials are more truth-producing than
truth-finding events.”); Shapiro, Should a Guilty Plea Have Preclusive Effect?, at44 (“[S]uch
matters as state of mind are so subjective and ephemeral that it is hard to speak of a reality
distinct from the finding of the trier of fact.”).

15 See Jenny E. Carroll, Graffiti, Speech, and Crime (draft on file with author).

16 See Jessica Eaglin, Constructing Recidivism Risk, 67 EMORY L.J. 59, 94 (2017) (“Arrest
is an action taken by police officers under authority of the state.”).

17 See Kohler-Hausmann. Managerial Justice, at 630 (“We can never directly interpret
arrest rates as an index of underlying criminal behavior because reporting and police
practices mediate criminal events and arrests.”).

18 See infra Part 11.B.

19 See, e.g., Michelson v. United States, 335 U.S. 469, 482 (1948) (“Arrest without more
does not, in law any more than in reason, impeach the integrity or impair the credibility of a
witness. It happens to the innocent as well as the guilty.”)
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defined here as commission of a crime, and recall that in our legal system
crimes generally require, in addition to particular acts (or omissions), other
elements such as mental states, and also require the absence of successful
defenses. An arrest may speak to law enforcement’s assertion vis-a-vis an
alleged act (and allegations about alleged acts may suffice to establish
probable cause),?” but that falls far short of a demonstration of factual guilt.?!

Third, factors other than a belief in guilt incentivize police officers to
arrest.?? Law enforcement officers may experience pressure—external and/or
internal—to increase the volume of their arrests for job advancement (or job
preservation).?® Arrests can also bring other financial benefits, whether by
allowing officers to claim overtime pay,?* or to seize property by means of

20 See Adam Gershowitz, Prosecutorial Dismissals as Teachable Moments (and
Databases) for the Police, https://papers.ssrn.com/sol3/papers.cfm?abstract id=3052991
(“Police observe what they believe is criminal conduct, and the officers make the decision
on the spot whether to arrest the individual.”).

2 See Josh Bowers, Punishing the Innocent, 156 U. PA. L. REV. 1117, 1161 (1008) (“Petty
charges often stem from police observation of supposed crime, not police investigation of
crime reports. If the defendant is innocent, it is frequently because the police saw something
and wrongly assumed that it was criminal.”); id. (“Trespassing is the clearest example.
Usually, if the defendant is innocent, it is because she had permission to be at the location,
not because another individual trespassed.”); Marks v. Carmody, 234 F.3d 1006, 1009 (2000)
(“Issues of mental state and credibility are for judges and juries [and not police officers] to
decide.”); Tillman v. Wash. Metro. Area Transp. Auth., 695 A.2d 94, 95-97 (D.C. 1997).

22 See K. Babe Howell, Prosecutorial Discretion and the Duty to Seek Justice in an
Overburdened Criminal Justice System, 27 GEO. J. LEGAL ETHICS 285, 293 (2014) (“The
pressure on police to exercise discretion to make arrests for minor offenses, such as enjoying
a beer on one's own stoop on a summer evening, has significantly increased the number of
individuals in the lower criminal courts that the public might deem to be normatively
innocent.”); id. at 318 n.181 (discussing pressures on police to meet quotas); Alicia Hilton,
Alternatives to the Exclusionary Rule after Hudson v. Michigan, 53 VILL. L. REV. 47, 70-71
(2008).

2 See Gershowitz, Teachable Moments (“[P]olice sometimes make warrantless arrests
for their own benefit. Police departments track arrest statistics to prevent officers from
ducking work and wasting their shifts. Officers therefore might arrest an individual to
improve their arrest numbers.”).

24 See id. (“[1]n some jurisdictions, because police officers are paid overtime for appearing
in court they have an incentive to make arrests that will lead to court pay. One prosecutor
(who wished to remain anonymous) explained that some police officers are more prone to
arrest if they think they will be paid overtime to testify in court, even if the case is weak.”);
Rachel Harmon, Why Arrest?, 115 MicH. L. REv. 307, 360 (2016) (police departments “use
arrest numbers as a measure of productivity and a basis for overtime pay”).
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civil forfeiture,? or by increasing agency revenue.?® In addition, arrests may
offer a way to control a situation,?’” conduct searches,?® give new recruits
experience and training?® or collect pedigree information for future
investigations.?° Perhaps, one might respond, these incentives exist but have
no impact; after all, for them actually to bring about arrests might require
police officers to lie. Unfortunately, however, it does appear that police

25 See Jain, Arrests as Regulation, at 819 (“Arrests can . . . give police officers the
opportunity to respond to incentives that have little to do with crime control—such as seizing
property through civil forfeiture laws or responding to arrest quotas.”) Note that forfeiture
can occur even when there has been no arrest, see Scott Rodd, Should Police be Allowed to
Keep Property Without a Criminal Conviction?, http://www.pewtrusts.org/en/research-and-
analysis/blogs/stateline/2017/02/08/should-police-be-allowed-to-keep-property-without-a-
criminal-conviction (Feb. 8, 2017), but an accusation of criminal wrongdoing may serve to
justify such forfeiture. See Vida Johnson, Bias in Blue, 44 PEPP. L. REV. 245, 289-90 (2017).

26 See Karena Rahall, The Green to Blue Pipeline, 36 CARDOZO L. REV. 1785, 1800 n.103
(2015) (stating that certain federal grants were awarded to police departments “based entirely
on the number of drug arrests made by each department and drug arrests skyrocketed as a
result”); Shelby Grad, Ferguson, Mo.'s, Alleged Revenue Scams Echo in Southeast L.A.
County, L.A. Times (Mar. 5, 2015, 9:11 AM), http://www.latimes.com/local/lanow/la-me-
In-ferguson-missouri-abuses-echo-southeast-los-angeles-county-20150305-story.html
(describing the Ferguson Police Department’s use of arrests as a ‘“revenue-generating
scheme”); Michelle Alexander, Why Police Lie Under Oath,
http://www.nytimes.com/2013/02/03/opinion/sunday/why-police-officers-lie-under-
oath.html (Feb. 2,2013) (“In the war on drugs, federal grant programs like the Edward Byrne
Memorial Justice Assistance Grant Program have encouraged state and local law
enforcement agencies to boost drug arrests in order to compete for millions of dollars in
funding. Agencies receive cash rewards for arresting high numbers of people for drug
offenses, no matter how minor the offenses or how weak the evidence.”); Derek Draplin &
Kathryn Riley, “Innocent Until Proven Guilty” Should Mean What it Says,
https://www.usatoday.com/story/opinion/2017/03/10/civil-asset-forfeiture-michigan-
police-column/98522526/ (noting, as regards civil asset forfeiture, that “most states allow
law enforcement to keep at least 45% of the value of forfeited property, while in Michigan
police get to keep up to100%.”); Leonard v. Texas, 580 U.S.—(2017) (Thomas, J.,
dissenting from denial of certiorari) (many states, and the federal government, allow law
enforcement to keep 100% of the value of forfeited property).

27 See, e.g., Josh Bowers, Legal Guilt, Normative Innocence, and the Equitable Decision
not to Prosecute, 110 COLUM. L. REV. 1655, 1671 (2010) (“[T]he officer may have made the
arrest only to further some control objective. In which case, the officer already may have
extracted the full value of the arrest once the arrestee has been processed fully through central
booking.”).

28 See id. at 1694-95.

2 See id.

30 See id.
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officers lie,?! even or especially about important things like probable cause,*
and that such lies may be encouraged or enabled by the work environment,
and legal system,** in which they operate. A police statement can be sufficient
support for an arrest; evidence of police falsity helps to undermine the notion
that an arrest establishes factual guilt.

Finally, while it is impossible to quantify the number of people who
have been arrested in the absence of factual guilt, we know that there are at
least some.?> We also know that many arrests do not lead to convictions.>

31 See Andrew McClurg, Good Cop, Bad Cop: Using Cognitive Dissonance Theory to
Reduce Police Lying, 32 U.C. DAVIS. L. REV. 389, 417 (1999) (“American law is rife with
examples of criminal injustice attributable to police falsification”); Stanley Z. Fisher, “Just
the Facts, Ma’am”: Lying and the Omission of Exculpatory Evidence in Police Reports, 28
NEW ENG. L. REV. 1, 16-17 (1993) (cataloging multiple kinds of police lie); Morgan Cloud,
The Dirty Little Secret, 43 EMORY L.J. 1311, 1348 (1994) (cataloging multiple reasons why
the problem persists); Julian Darwall & Martin Guggenheim, Funding the People’s Right,
15 N.Y.U.J. LEGIS. & PUB. POL’Y 619, 637 (2012) (“Articles, studies, legal decisions, and
investigative commissions have detailed problems of police misconduct and falsifications. .
. Police officers frame suspects by planting drugs on them or fabricating evidence; assault
individuals and then cover their crimes by arresting the victims and falsely accusing them of
crimes; and arrange to have evidence falsified in crime laboratories.”). Note that police
perjury happens often enough that the phenomenon has its own name: testilying. See, e.g.,
Kate Levine, How we Prosecute the Police, 104 GEO. L.J. 745, 763 (2016).

32 See, e.g., Michelle Alexander, Why Police Lie Under Oath, N.Y. TIMES (Feb. 3, 2013)
http://www.nytimes.com/2013/02/03/opinion/sunday/why-police-officers-lie-under-
oath.html;  Peter Keane, Why Cops Lie, SFGATE (Mar. 15, 2011),
https://www.sfgate.com/opinion/openforum/article/ Why-cops-lie-2388737.php (“Police
officer perjury in court to justify illegal dope searches is commonplace. One of the dirty little
not-so-secret secrets of the criminal justice system is undercover narcotics officers
intentionally lying under oath. It is a perversion of the American justice system that strikes
directly at the rule of law. Yet it is the routine way of doing business in courtrooms
everywhere in America.”); Fisher, “Just the Facts, Ma’am”, at 17.

33 See Daniel Givelber, Meaningless Acquittals, Meaningful Convictions: Do We Reliably
Acquit the Innocent?, 49 RUTGERS L. REv. 1317, 1345 n.87 (1997) (“[1]t is at least arguable
that lying on the part of police in drug cases reflects the combination of the radical
criminalization of drug offenses, racial bias, and a culture of policing which protects, rather
than exposes, miscreants within the force.”); Michelle Alexander, Why Police Lie Under
Oath, N.Y. TIMES (Feb. 3, 2013),
http://www.nytimes.com/2013/02/03/opinion/sunday/why-police-officers-lie-under-
oath.html (“[TThe police have a special inclination toward confabulation,” and, “disturbingly,
they have an incentive to lie.”).

34 See, e.g., Janet Moore, Democracy and Criminal Discovery Reform after Connick and
Garcetti, 77 BROOKLYN L. REV. 1329 (2012) (discussing how evisceration of civil rights
remedies promotes police misconduct).

35 See Natalie Lyons, Presumed Guilty Until Proven Innocent, 43 GOLDEN GATE U. L.
REV. 485, 489 (2013).

36 See Brady, Arrests Without Prosecution, at 3 (“[I]n a number of large jurisdictions, the
majority of criminal cases at the state level, both misdemeanors and felonies, are dismissed
without prosecution”); Gary Fields & John R. Emshwiller, As Arrest Records Rise,
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Indeed, as Issa Kohler-Hausmann puts it, “arrest without conviction is not
only possible, but is the norm.”” Legal guilt is an imperfect proxy for factual
guilt,®® but it is the primary proxy that we have, as the next Subpart will
discuss.

B. Arrests # Legal Guilt

Legal guilt is defined in this Article as a procedurally valid conviction.*
Our system for determining legal guilt, which sets up various processes and
protections that must be honored in order to permit a valid declaration of legal
guilt, is the primary proxy that we have for factual guilt.*® For all its
imperfections,*! it is the best that we currently have. Only an all-seeing, all-

Americans Find Consequences Can Last a Lifetime, https://www.wsj.com/articles/as-arrest-
records-rise-americans-find-consequences-can-last-a-lifetime-1408415402 (47% of those
arrested are not convicted).

37 Kohler-Hausmann, Managerial Justice, at 641.

38 See Preliminary Report on Race and Washington’s Criminal Justice System, 35
SEATTLE U. L. REV. 623, 671 (2012) (“Arrest and conviction rates do not correlate precisely
with criminal behavior rates and cannot serve as a proxy for criminality”); Irene Merker
Rosenberg & Yale L. Rosenberg, Guilt: Henry Friendly Meets the Maharal of Prague, 90
MICH. L. REV. 604, 613 (1991) (“Factual guilt has always seemed elusive. The best one can
do in a criminal trial is to approximate truth, and only rather grossly at that.”); id. at 624-25
(“[IIn our imperfect world there is only one kind of ascertainable guilt, and that is legal guilt.
The search for more is nothing less than arrogance.”); Carla Spivack, Killers Shouldn't
Inherit from their Victims—Or Should They?, 48 GA. L. REv. 145, 204-05 (2013) (“[P]lea
bargaining is commonly acknowledged to be a flawed proxy for actual guilt”); Bowers,
Punishing the Innocent, at 1170-71 (“Courts have allowed defendants to plead guilty to
daytime burglaries so satisfy lesser charges, even when the crimes indisputably occurred in
dark of night. Courts have upheld pleas to ‘hypothetical crimes’ that exist in no penal code
and require impossible mens rea.”).

39 See William Laufer, The Rhetoric of Innocence, 70 WASH. L. REV. 329, 331 n.4 (1995)
(“If convicted, whether factually guilt or not, one is legally guilty.”); William Genego, The
New Adversary, 54 BROOK. L. REv. 781, 844 (1988) (under the concept of “legal guilt,” a
person “is deemed to be guilty only after the state establishes this fact by meeting all the
procedural demands of the system.”); Stefano Maffei & David Sonenshein, The Cloak of the
Law and Fruits Falling from the Poisonous Tree, 19 COLUM. J. EUR. L. 21, 24 n.11 (2012)
(“A person may be factually guilty, in that he actually committed the crime, but at the same
time not be legally guilty, because the conviction was obtained in violation of the law.”);
Mykola Sorochinchsky, Prosecuting Torturers, Protecting “Child Molesters”: Toward a
Power Balance Model of Criminal Process for International Human Rights Law, 31 MICH.
JUINT’L L. 157, 166 (2009) (“The pronouncement of legal guilt is only possible where there
is not only a factual finding supporting the guilt, but where this finding is also made through
proper procedures.”).

40 See David Blumberg, Habeas Leaps from the Pan and Into the Fire, 61 ALB. L. REV.
557,569 (1997) (“Legal guilt presumes factual guilt.”).

41 See Donald H. Zeigler, Harmonizing Rules 609 and 608(B) of the Federal Rules of
Evidence, 2003 UTAH L. REV. 635, 689 n.297 (“Guilty pleas may be coerced by threatening
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knowing entity could speak with absolute accuracy and authority on factual
guilt,*> and, as mentioned earlier,* even she would be unable to provide a
definitive answer as regards certain charges that have an inescapably
subjective component.** As with factual guilt, there are several ways in which
an arrest is distinct from legal guilt.

First, a finding of legal guilt requires different—and more elaborate—
process than does an arrest. The gold standard for a declaration of legal guilt
is a verdict of guilt from judge or jury at trial.*> Far more commonly, it is
declared by a judge, as a result of a guilty plea.*® Arrests, by contrast, are

lengthy incarceration or high bail if a defendant asserts her innocence, while offering a short
sentence or even probation if the defendant pleads guilty”); Russell Gold et al., Civilizing
Criminal Settlements, 97 B.U.L.REV. 1607, 1616 (2017) (“The lack of procedures regulating
plea negotiations means that the criminal system cannot effectively sort the innocent from
the guilty during those negotiations. And the extremely high punishments imposed after
conviction sometimes lead innocent defendants to plead guilty to avoid the risk of receiving
those high sentences™); Herbert Packer, Two Models of the Criminal Process, 113 U. PA. L.
REV. 1, 47 (1964) (“It seems clear both as a matter of logical inference and of demonstrable
fact that a defendant who is out on bail and who enjoys the services of a lawyer is less likely
to plead guilty than is one who lacks one or both of these advantages.”); Eugene Milhizer,
Confessions After Connelly, 81 TEMP. L. REV. 1, 9 (2008) (“While the data varies somewhat
from study to study, the consistent conclusion of the research is that innocent defendants are
convicted with disturbing frequency.”); Keith Findley, Adversarial Inquisitions, 56 N.Y L.
ScH. L. REvV. 911, 912 (2012) (“If one were asked to start from scratch and devise a system
best suited to ascertaining the truth in criminal cases, and to ensuring that, to the extent any
unavoidable errors in fact-finding occur, they do not fall on the shoulders of innocent
suspects, what would that system like? It is inconceivable that one would create a system
bearing much resemblance to the criminal justice process we now have in the United
States.”).

42 See Eleanor Ostrow, The Case for Preplea Disclosure, 90 YALE L.J. 1581, 1585 n.16
(1981) (“[F]actual guilt can never be fully known.”).

43 See supra Part LA.

4 See George Thomas III, “Truth Machines” and Confessions Law in the Year 2046, 5
OHIO ST. J. CRIM. L. 215, 228 (2007) (proposing the idea of subjecting suspects to a “truth
machine,” and in light of complications that this would involve—*[W ]hat if the issue is mens
rea? Now the fact in the universe about guilt begins to grow fuzzy. What if the crime under
investigation is a white collar crime rather than a common law crime? Is there a fact in the
universe about, for example, conspiring to restrain trade?”—suggesting that it might be
“useful for investigating some crimes and not others”); Robert Mosteller, Why Defense
Attorneys Cannot, But Do, Care About Innocence, 50 SANTA CLARA L. REv. 1, 58 (2010)
(“Even if we know what happened, many cases turn on issues of human motivation and
responsibility, which may remain uncertain or which may properly be viewed from different
perspectives.”).

45 See Josh Bowers, Lafler, Frye, and the Subtle Art of Winning by Losing, 5 FED. SENT.
R. 126, 129 (2012) (trial “is the best mechanism for the determination of legal guilt.”); Keith
Findley, Learning from our Mistakes: A Criminal Justice Commission to Study Wrongful
Conviction, 38 CAL. W. L. REV. 333, 334 (2002) (“The jury verdict is our almost sacred test
for whether one is guilty or innocent.”).

46 See Laufer, The Rhetoric of Innocence, at 331 n.4
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typically effected by police officers, and typically require advance approval
by neither judges nor prosecutors.*’

These different processes bring with them different standards. An arrest
is not supposed to occur unless law enforcement has probable cause to believe
that the suspect committed a crime.*® This standard is a relatively low one.*
Those applying it, for example, may disregard exculpatory evidence.*®
Arrests differ still further from legal guilt in that many arrests fail to meet
even the relatively low standard of probable cause.!

By contrast, trial convictions are not supposed to occur unless the fact-
finders are convinced of the defendant’s guilt beyond any reasonable doubt;

47 See Jain, Arrests as Regulation, at 854 (“An arrest needs only a single police officer’s
determination of probable cause.”); Gershowitz, Teachable Moments (‘“Police officers are
not legally trained and thus may not understand that prosecutors will be unable to prove an
element of the offense.”); id. (“Even if we assume that most police officers are well
intentioned—which I do—they are not infallible in deciding whom to arrest. Police receive
very little legal training about their state’s criminal code. And officers rarely consult with
prosecutors at the moment of arrest to ask whether it will be feasible to prosecute the
individual who is being arrested. Put simply, police are offered little guidance on arrests and
must exercise their best judgment in determining whom to take into custody and whom to
send on their way.”).

48 Tennessee v. Garner, 471 U.S. 1, 7 (1985).

49 See Harmon, Why Arrest?, at 317 (“Even for more serious crimes, the minimum
standard for a lawful arrest, probable cause, is almost by definition not enough proof to
establish blameworthiness.”); Ortman, Probable Cause Revisited, at 559 (“Probable cause to
arrest . . . ‘does not require the fine resolution of conflicting evidence that a reasonable-doubt
or even a preponderance standard demands.” While some states use a stricter formulation of
probable cause, many others accord with federal law. When a 1981 survey of judges asked
respondents to reduce ‘probable cause’ to a specific probability, moreover, the average was
45.78.%”) (quoting Gerstein v. Pugh, 420 U.S. 113, 121 (1975)).

50 See Givelber, Meaningless Acquittals, at 1374 (“Police investigations and reports are
incomplete and, generally, police do not consider it their obligation to discover, investigate
and record exculpatory matters.”); Fisher, Just the Facts, at 30 (noting, during a discussion
of his examination of police reports, that none of the training material that he examined
addresses the importance of investigating, reporting, or recording exculpatory facts and that
instead they “reflect a psychological set in which the arrestee’s guilt is presumed, and the
only use of notes and reports in the criminal process is to ensure conviction”); Laufer, The
Rhetoric of Innocence, at 331 n.4; Criss v. City of Kent, 867 F.2d 259, 263 (1988) (“A
policeman . . . is under no obligation to give any credence to a suspect’s story nor should a
plausible explanation in any sense require the officer to forego arrest pending investigation
if the facts as initially discovered provide probable cause.”).

5l See Alexandra Natapoff, Misdemeanors, 85 S. CAL. L. REv. 1313, 1331 (2012) (“A
growing literature indicates that urban police routinely arrest people for reasons other than
probable cause, that high-volume arrest policies such as zero tolerance and order
maintenance create a substantial risk of evidentiarily weak arrests, that mechanisms for
checking whether arrests are based on probable cause are sporadic, and finally that, if those
mechanisms do kick in, police sometimes lie about whether there was sufficient evidence for
an arrest.”); Harmon, Why Arrest?, at 341 (“[TThe vast majority of arrestees are arrested for
petty offenses en masse, often without probable cause”).
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at trial the defense has the right not only to challenge the prosecution’s ability
to prove one or more of the elements, but also to mount affirmative defenses.
As for the guilty plea, while it does not require proof beyond a reasonable
doubt,>? it requires more than does an arrest. For example, a court is not
supposed to accept a guilty plea unless “[it is] supported by a factual basis
and . . . [unless] the defendant’s waiver of her right to trial is voluntary and
knowing.”? A guilty plea also typically involves an admission of guilt.>*

This difference in process and standards corresponds to a difference in
permissible consequences: punishment can follow a finding of legal guilt, but
cannot follow a mere arrest.>> Post-arrest, there are necessary precursors to a
finding of legal guilt, and thus to the imposition of punishment: a prosecutor
must first decide to file a charge; if a prosecution begins, defense is supposed
to follow, ideally involving effective defense counsel, as well as things like
defense investigation, defense strategies, and the possible mounting of
defenses.>

II. THE FUSION OF ARREST AND GUILT

If it seemed obvious that an arrest is distinct from guilt, whether legal
or factual, then it may be surprising that the concepts of arrest and guilt often

52 Shapiro, Should a Guilty Plea Have Preclusive Effect?, at 43.

53 Gold, Civilizing Criminal Settlements, at 1622 n.57 (citing FED. R. CRim. P. 11);
Gregory Gilchrist, Plea Bargains, Convictions, and Legitimacy, 48 AM. CRIM. L. REv. 143,
165 (2011). Note that some states have not adopted the “factual basis” requirement. See
Shapiro, Should a Guilty Plea Have Preclusive Effect?, at 42 n.72.

54 See William Ortman, Probable Cause Revisited, 68 STAN. L. REV. 511, 564 (2016) (“In
a typical guilty plea, the defendant solemnly admits in open court that he is guilty of the
crime charged, and a judge finds a ‘factual basis for the plea’”); id. at 564 n.302 (“Alford
pleas, in which the defendant pleads guilty without confessing guilt, are an uncomfortable
exception.”).

55 See Erica Beutler, A Look at the Use of Acquitted Conduct in Sentencing, 88 J. CRIM.
L. & CRIMINOLOGY 809, 843 (1998) (“When the legislature statutorily classifies specific
conduct as criminal, it can only punish that behavior by recourse to the criminal justice
system established by the Constitution. A conviction is a necessary prerequisite to
punishment based on that conduct. While not always an accurate barometer of factual guilt,
conviction symbolizes legal guilt, thereby legitimizing the government’s authority to deprive
a person of his life, liberty or property.”); Michael O’Neill et al., Past as Prologue:
Reconciling Recidivism and Culpability, 73 FORDHAM L. REv. 245, 268 (2004) (“The
American criminal justice system presumes innocence, not guilt. It is therefore abhorrent to
base punishment merely upon the existence of an arrest, without more.”).

56 See Jain, Arrests as Regulation, at 820 (“Criminal procedure is intended to place
important safeguards between a police officer's decision to make an arrest and its subsequent
consequences. Defendants in criminal cases have the right to constitutionally adequate
counsel, the right to suppress evidence that was illegally obtained, and the right to cross-
examine witnesses, including testifying police officers.”).
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appear to be fused. The extent of this fusion demands explanation, and merits
concern. This Part lays out a variety of indications of such a fusion, before
Part III suggests some explanations, and Part IV addresses one particularly
urgent set of concerns.

A. Consequences of Arrest

An arrest brings what Adam Gershowitz calls “a huge litany of
consequences for the arrestee.”’ Many of them appear to rely on an
assumption of criminal guilt, and this Subpart presents several of these,
including consequences imposed through law by the government,
consequences imposed privately, and stigma imposed through both
governmental and private acts.

The legal consequences of arrest that appear to rely on an assumption
of guilt (or an assumption that one’s likelihood of guilt is far higher than the
low threshold that probable cause represents) are numerous. They include a
permanent record that is accessible to the police and to others,*® violations of
probation and parole,”® occupational license suspension,®® civil asset

57 Gershowitz, Teachable Moments (mentioning “incarceration, the need to post bail,
arrest records that are accessible on the internet, mug shots, immigration and housing
consequences because agencies track arrest records, the prospect of job loss because of
incarceration, and difficulty in finding new work because of arrest records”). Harmon points
out that an arrest can also “affect child custody rights, it can trigger deportation, and it can
get a suspect kicked out of public housing.” Harmon, Why Arrest?, at 314. Jain notes that an
arrest can subject students at schools and universities to discipline. Jain, Arrests as
Regulation, at 812.

58 See Jain, Arrests as Regulation at 823 (“Absent robust sealing laws, police departments
and others may widely disseminate criminal records, including arrests that did not result in
conviction.”); id. at 824 (“Every state now either requires or permits criminal histories to be
released to noncriminal justice agencies, such as those that grant licenses and provide social
services. Commercial vendors also collect, store, and search arrest information. A number of
states make arrest information publicly accessible, and some allow anyone who pays a fee to
access an arrested individual’s criminal history. And the FBI’s fingerprint database—which
was designed to provide law enforcement officials with the criminal histories of arrested
individuals—has long been used outside the criminal justice system, such as by employers
who conduct background checks.”).

59 See id. at 825.

60 See id. at 840 (“As a matter of due process, a licensee may be entitled to a hearing
before a license is revoked, but not necessarily before an unpaid license suspension. Until
2006, New York City taxi drivers, for instance, had their licenses automatically suspended
for a wide range of arrests, including misdemeanor welfare fraud or forgery.”) (citing Nnebe
v. Dause, 644 F.3d 147, 159 (2d Cir. 2011) (“[W]e think that in any given case, an arrest for
a felony or serious misdemeanor creates a strong government interest in ensuring that the
public is protected in the short term, prior to any hearing [for an arrested taxi driver].”).
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forfeiture,%! bars on public benefits,®? threats to child custody,®® and the
triggering of deportation proceedings.®* An arrest on one’s record can make
one ineligible for jury service.®> It can also make one ineligible for legal
relief, as exemplified by a New York case in which a judge dismissed
misdemeanor charges in the interests of justice as regards those defendants
who had no arrest record, but declined to dismiss as regards those who did
have such a record.®® Referring to the arrest records as “record[s] of prior
unlawful activity,”®’ the judge explained his dichotomous decision: dismissal
was appropriate where the defendants had previously led “a law-abiding
life,”®® but “as to those cases where a defendant previously has had or
exercised that opportunity, but has thereafter again disregarded the law, a
different matter is presented. Defendants whose criminal records or records
of prior unlawful activity thereby present a history of disregard of the law,
will not be permitted to benefit” from dismissal.®

Privately-imposed deprivation that appears to stem from an assumption
of guilt following arrest includes adverse employment consequences.” These

81 See Jain, Arrests as Regulation, at 819 (“Arrests can . . . give police officers the
opportunity to respond to incentives that have little to do with crime control—such as seizing
property through civil forfeiture laws or responding to arrest quotas.”)

62 See id. at 825.

83 Harmon, Why Arrest?, at 314.

64 See id. at 314 n.17 (reading U.S. Immigration and Customs Enforcement statistics as
“implying that 41 percent of deportations involved arrests of individuals with no prior
criminal convictions”); Alan Aja & Alejandra Marchevsky, How Immigrants Became
Criminals, BOST. REV. (Mar. 17, 2017), http://bostonreview.net/politics/alan-aja-alejandra-
marchevsky-how-immigrants-became-criminals (indicating that hundreds of thousands of
immigrants with arrests have faced deportation).

85 See Dobyne v. State, 672 So.2d 1319, 1330-31 (Ala. Ct. Crim. Apps. 1994) (not plain
error to excuse a prospective juror on the basis of an arrest, where state’s exclusion statute
requires that one be “generally reputed to be honest” and “esteemed in the community for
integrity, good character and sound judgment”).

% See People v. Ben Levi, 149 Misc.2d 394, 397 (1990); Anna Roberts, Dismissals as
Justice, 69 ALA. L. REV. 327, 357 (2017) (discussing the case).

7 Ben Levi, 149 Misc.2d at 397.

8 1d.

8 I1d.

70 See Josephine Ross, “He Looks Guilty”: Reforming Good Character Evidence to
Undercut the Presumption of Guilt, 65 U. PITT. L. REV. 227, 260 n.140 (2004) (“The fact that
people are refused employment simply for being arrested attests to the presumption of
guilt”); Gary Fields & John Emshwiller, As Arrest Records Rise, Americans Find
Consequences Can Last a Lifetime, WALL. ST. J. (Aug. 18, 2014),
https://www.wsj.com/articles/as-arrest-records-rise-americans-find-consequences-can-last-
a-lifetime-1408415402.
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consequences can include refusals to hire,”! workplace discipline,’”
suspensions,’® reassignments,’ and terminations.”

Finally, arrests can lead to stigmatizing acts by both governmental and
private entities.”® They include publication of arrests in print and electronic
media,”” including the distribution of “mug-shots,””® and the phenomenon of
the “perp walk:”” the parading of an arrestee by law enforcement, frequently
in coordination with members of the media.®® “Perp” is, of course, short for
“perpetrator,” and both the act and the terminology used to describe it suggest

"L Ross, “He Looks Guilty,” at 260 n.140.

2 See Benjamin Levin, Criminal Employment Law, CARDOZO L. REV. (forthcoming
2018), https://papers.ssrn.com/sol3/papers.cfm?abstract 1d=2944840.

3 See Jain, Arrests as Regulation, at 815 (“Employers may suspend or fire an arrested
worker, even when prosecutors or judges determine that a rogue police officer made a false
arrest.”).

4 See id. at 812.

75 See id. at 840 (“Some employers suspend or terminate at-will employees based on the
arrest.”).

76 See Shayna Jacobs et al., Hate-fueled Baltimore man saw first victim as ‘practice’ to
‘kill additional black men’ in Times Square, N.Y. DAILY NEwS (Mar. 23, 2017),
http://www.nydailynews.com/new-york/white-supremacist-killer-planned-carnage-times-
square-article-1.3006719?cid=bitly (“Jackson was led into court wearing a white Tyvek suit
for a second straight day, with his hands cuffed and his feet shackled.”).

77 See Frangois Quintard-Morénas, The Presumption of Innocence in the French and
Anglo-American Legal Traditions, 58 AM. J. Comp. L. 107, 147 (2010) (referring to a New
York Post front page showing “an accused in shackles with the headline ‘Monster in
Chains’,” and noting that “the distinction between accused persons and convicted offenders
has become staggeringly blurred in the United States.”).

8 See Tim Stelloh, Innocent Until Your Mugshot is on the Internet,
https://www.nytimes.com/2017/06/03/opinion/sunday/innocent-until-your-mug-shot-is-on-
the-internet.html?smprod=nytcore-iphone&smid=nytcore-iphone-share (June 3, 2017).

7 See JaneAnne Murray, A Perfect Prosecution: The People of the State of New York
versus Dominique Strauss-Kahn, 8§ CRIM. L. & PHIL. 371, 383 (2013) (“Strauss-Kahn
experienced the presumption of guilt in the early stages following his arrest, most memorably
in a humiliating ‘perp walk,” the prosecutors’ opposition to bail, and the swift decision to
indict.”); id. at 378 (“There are . . . few countries that subject high-profile arrestees to the
humiliation of the ‘perp walk.” Rightly condemned worldwide as abhorrent to the ethos of
the presumption of innocence, the images of Strauss-Kahn paraded in handcuffs carried
enormous potential to sear him in the public's imagination as guilty. These events are not
accidents; they are orchestrated as a reward to the investigating officers.”).

80 See Ryan Hagglund, Constitutional Protections Against the Harms to Suspects in
Custody Stemming from Perp Walks, 81 Miss. L.J. 1757, 1767-69 (2012) (“Perp walks are a
natural outgrowth of the symbiotic relationship between law enforcement and the media.
Accordingly, the police often assist the media’s efforts to obtain images of a suspect in
custody.”); id. (“In the most egregious instances, the police will stage a perp walk, moving
a suspect for a short distance and returning him to the place where he is being held, for no
reason other than the creation of an opportunity for the press to observe the suspect being
moved while in custody.”).
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an assumption that an arrest equals guilt.®! As JaneAnne Murray puts it,
“[t]his walk is an embodiment of the presumption of guilt, and the criminal
justice system's faith in the screening role police officers play in separating
the culpable from the innocent.”®?

In light of these consequences, one may wonder about the extent to
which the doctrinal prohibition on pre-conviction punishment is honored.
Indeed, the law sometimes seems to acknowledge that the criminal process
can inflict punishment in advance of adjudication. Thus, for example, when
New York established its groundbreaking standards for judges to apply when
deciding whether to dismiss prosecutions in the interests of justice, one of the
factors to consider was “the punishment already suffered by [the]
defendant.”® Even when the statutory language changed,®® the factor
maintained its relevance in the case law of that state and others,*® with courts
freely using the term “punishment” to refer to pre-adjudication harms,
including harms from and related to arrest, such as post-arrest confinement.®’
Thus, these consequences of arrest, and the ways in which the case law
portrays them, hint at a regime in which the arrest represents the adjudicative
moment,*® and punishment follows therefrom.®

81 See Scott Sayare, et. al., French Shocked by IMF Chief's “Perp Walk,” NY TIMES,
(May 16 2011) http://thelede.blogs.nytimes.com/2011/05/16/french-shocked-by-i-m-f-
chiefs-perp-walk/.

82 Murray, A Perfect Prosecution, at 378.

8 See Bell v. Wolfish, 411 U.S. 520, 535 (1979).

8 People v. Clayton, 342 N.Y.S.2d 106 (N.Y. App. Div. 1993); see People v. James, 415
N.Y.S.2d 342, 346 (N.Y. Crim. Ct. 1979) (“Each of these defendants has been arrested and
spent at least some time incarcerated awaiting arraignment. The Court considers this enough
punishment to satisfy this element of Clayton.”); Roberts, Dismissals as Justice, at 372 n.330
(discussing these cases).

85 See N.Y. Crim. Proc. Law 170.40, 210.40 (McKinney 2007).

8 See, e.g., People v. Gragert, 765 N.Y.S.2d 471, 476 (N.Y. Crim. Ct. 2003) (“[D]ue to
the erroneous warrant, the defendant has already suffered a ‘punishment’ far greater than
what would have resulted from her conviction in this case.”).

87 See, e.g., State v. Smith, 480 A.2d 236, 239 (N.J. Super. Ct. Law Div. 1984) (dismissing
case alleging bubble gum theft where ‘[t]he consequences which have already attended the
arrest of this defendant are more punitive than those which would follow conviction.”);
People v. Doe, N.Y.L.J. April 6, 1979, at 12 (N.Y. Crim. Ct. 1978) (“The defendant has been
subjected to punishment by virtue of his incarceration from the time of his arrest at
approximately 5:40 A.M. on Sept. 22, 1978, until his release from custody upon parole at
approximately 8:30 P.M. later that day, a period of about 14 hours.”); id. (stating that post-
arrest life “effectively amounted to . . . emotional and psychological incarceration™).

88 Jocelyn Simonson has explored the idea that the setting of bail often marks the true
adjudicative moment. See Jocelyn Simonson, Bail Nullification, 115 MICH. L. REv. 585, 585
(2017)  (“[Flor indigent defendants, [bail] often serves the function
that a real trial might, producing guilty pleas and longer sentences when an individual
cannot afford to pay their bail.”).

8 See MALCOLM M. FEELEY, THE PROCESS IS THE PUNISHMENT (1979).
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B. “Recidivism”

The legal definition of “recidivism” is relatively straightforward. It
means a return to criminal conduct.”® How to measure recidivism is a much
bigger issue,’! particularly given the importance of the concept. Experts view
recidivism as crucial as regards both the study of individuals®? and the study
of policy choices;” indeed, it has been called “an existential test of the
criminal justice system generally.”* Its importance stems in part from the
variety of prescriptions that may be inspired by “recidivism” data. These
include prescriptions about whether, how and for how long society should
punish,”> what if any rehabilitative or reentry programs should be funded or

%0 See, e.g., BLACK’S LAW DICTIONARY (defining “recidivism” as “a tendency to relapse
into a previous condition or mode of behavior; especially: relapse into criminal behavior™).

ol See John Nally et al., Post-Release Recidivism and Employment among Different Types
of Released Offenders, 9 INT’L J. CRIM. JUSTICE SCI. 16, 20 (2014) (“[FJive major indicators
have been identified as measures of recidivism, including (1) police arrest, (2) a criminal
charge for a new offense, (3) a reconviction for a new criminal offense, (4) re-incarceration,
and (5) a court-mandated supervision revocation (e.g., a probation or parole violation)”).

92 See, e.g., id. at 19 (“Post-release recidivism is regarded as the primary measure of the
success of an offender’s reentry into the community.”)

93 Joan Petersilia, Recidivism, in ENCYCLOPEDIA OF AMERICAN PRISONS 382 (McShane
& Williams, eds., 1996) (reducing recidivism is “one of the most important goals of the
criminal justice system”); Laura Ravinsky, Reducing Recidivism of Violent Offenders
Through Victim-Offender Mediation, 17 CARDOZO J. CONFLICT RESOL. 1019, 1026 (2016)
(“Recidivism analyses serve a critical societal role by allowing researchers to determine
whether resources are being used efficiently and appropriately.”).

94 Robert Weisberg, Meanings and Measures of Recidivism, 87 S. CAL. L. REV. 785, 788
(2014).

95 See UNITED STATES SENTENCING COMMISSION, THE PAST PREDICTS THE FUTURE:
CRIMINAL HISTORY AND RECIDIVISM OF FEDERAL OFFENDERS 2 (2017) (“Recidivism
information is central to three of the primary purposes of punishment as described in the
[Sentencing Reform Act]—specific deterrence, incapacitation, and rehabilitation—all of
which focus on prevention of future crimes through correctional intervention”); id.
(“Considerations of recidivism by federal offenders were also central to the [Sentencing]
Commission’s initial work on developing the Guidelines Manual’s criminal history
provisions . . . and continue to be a key consideration in the Commission’s work today.
Recent developments, particularly public attention to the size of the federal prison population
and the cost of incarceration, have refocused the Commission’s interest on the recidivism of
federal offenders.”); id. (“Recidivism measures can provide policy makers with information
regarding the relative threat to public safety posed by various types of offenders, and the
effectiveness of public safety initiatives in (1) deterring crime and (2) rehabilitating or
incapacitating offenders.”).
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offered,”® how probation and supervised release should function,”” how bail
and pre-trial detention should be used,”® whether “diversionary and treatment
programs” are working,” how policing should happen,'® and so on.

Certain knowledge of recidivism can be as elusive as certain knowledge
of factual guilt!’’—indeed, more so, because one would need to know about
at least rwo instances of criminal conduct per person (the initial criminal
conduct, and the return to criminal conduct). Therefore, those wishing to
measure recidivism rely on proxies. Conviction and incarceration are
commonly used as proxies for criminal conduct in the recidivism context.!??
So too, at least in this country, is arrest.!%?

While this Article focuses on the complexities of using arrest, it is worth
noting that each proxy has flaws.!** Conviction, for example, might seem the

% See Charles Rose III, Should the Tail Wag the Dog?: The Potential Effects of
Recidivism Data on Character Evidence Rules, 36 N.M. L. REv. 341, 342 (2006)
(“Governments use recidivism research to develop programs to handle rehabilitation,
incarceration, and sentencing.”); Cecelia Klingele, Measuring Change: From Rates of
Recidivism to Markers of Desistance,
https://papers.ssrn.com/sol3/papers.cfm?abstract id=3142405 (mentioning decisions about
which treatment programs to fund).

97 See Nora Demleitner, How to Change the Philosophy and Practice of Probation and
Supervised Release, 28 FED. SENT’G REPTR. 231, 232 (2016) (describing “reduction of
recidivism” as “the apparent goal of the efforts to improve supervisory mechanisms”).

9% See UNITED STATES SENTENCING COMMISSION, RECIDIVISM AMONG FEDERAL
OFFENDERS: A COMPREHENSIVE OVERVIEW 7 (2016) (“Recidivism measures are used by
numerous public safety agencies to measure performance and inform policy decisions and
practices on issues such as pretrial detention, prisoner classification and programming, and
offender supervision in the community.”)

% Nora Demleitner, Judicial Challenges to the Collateral Impact of Criminal
Convictions? 91 N.Y.U. L. REV. ONLINE 150, 162 (2016) (“Recidivism has become the
hallmark of release decisions and of judging the success of diversionary and treatment
programs.”).

100 See Roger C. Park, Character at the Crossroads, 49 HASTINGS L.J. 717, 772 (1998).

101 See John Pfaff, @JohnFPfaff, TWITTER (Jun. 21, 2017, 12:58PM) (“None of our
recidivism stats actually measure it, whatever ‘recid’ is. They measure CJ contacts (arrests,
etc.), not actually offending.”).

102 See Rose, Should the Tail Wag the Dog?, 36 N.M. L. REV at 348.

103 See Demleitner, Philosophy and Practice, at 236 (“Many U.S. reci