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OUR NATION’S BAIL SYSTEM AT A CROSSROADS

Bail reform presents a historic challenge – and also an 

opportunity. Bail is historically a tool meant to allow 

courts to minimize the intrusion on a defendant’s liberty 

while helping to assure appearance at trial. It is one 

mechanism available to administer the pretrial process. 

Yet in courtrooms around the country, judges use the 

blunt instrument of secured money bail to ensure that 

certain defendants are detained prior to their trial. 

Money bail prevents many indigent defendants from 

leaving jail while their cases are pending. In many 

jurisdictions, this has led to an indefensible state of 

affairs: too many people jailed unnecessarily, with their 

economic status often defining pretrial outcomes.

Money bail is often imposed arbitrarily and can result in 

unjustified inequalities. When pretrial detention depends 

on whether someone can afford to pay a cash bond, 

two otherwise similar pretrial defendants will face vastly 

different outcomes based merely on their wealth. These 

disparities can have spiraling consequences since even 

short periods of pretrial detention can upend a person’s 

employment, housing, or child custody. Being jailed 

pretrial can also undercut a defendant’s ability to mount 

an effective defense. As these outcomes accumulate in 

individual cases, improper use of money bail  

can accelerate unnecessarily high rates of incarceration 

and deepen disparities based on wealth and race 

throughout the criminal justice system. Detaining 

unconvicted defendants because they lack the wealth to 

afford a cash bond also violates the Constitution.

A recent wave of advocacy has created national 

momentum for fundamentally rethinking how pretrial 

decision-making operates. Litigation across the country 

has resulted in the bail systems of several jurisdictions 

being declared unconstitutional, destabilizing well-

established practices and focusing the attention 

of policymakers on the problems resulting from 

money bail.1 Increasing media attention to the unjust 

consequences of money bail has intensified scrutiny of 

existing practice.2 All of this builds on sustained attention 

from experts and advocacy groups who have long called 

for fundamental reform of cash bail.3 As policymakers 

across the political spectrum seek to end the era of 

mass incarceration,4 reforming pretrial administration 

has emerged as a critical way to slow down the flow of 

people into the criminal justice system.

This primer on bail reform seeks to guide policymakers 

and advocates in identifying reforms and tailoring 

those reforms to their jurisdiction. In this introductory 

section, it outlines the basic legal architecture of pretrial 

decision-making, including constitutional principles that 

structure how bail may operate. Section II describes 

some of the critical safeguards that should be in place in 

jurisdictions that maintain a role for money bail. Where 

money bail is part of a jurisdiction’s pretrial system, it 

must be incorporated into a framework that seeks to 

minimize pretrial detention, ensures that people are 

not detained because they are too poor to afford a 

cash bond amount, allows for individualized pretrial 

determinations, and effectively regulates the commercial 

bail bond industry. 

Section III addresses the legal and policy considerations 

relevant to eliminating the use of money bail. It describes 

leading reform strategies, highlights competing policy 

considerations implicated by these strategies, and 

elaborates constitutional principles that should guide 

policy reform. It focuses on a set of reforms that many 

I N T R O D U C T I O N  T O  B A I L
I .



MOVING BEYOND MONEY: A PRIMER ON BAIL REFORM5

advocates have advanced as a way to move to a “risk-

based” system of pretrial decision-making. In particular, it 

focuses on three aspects of such a system: the expanded 

use of pretrial services agencies and the tools those 

agencies employ to supervise pretrial defendants in the 

community; actuarial risk assessment instruments, which 

provide judges with a quantitative model for forecasting 

the risk that particular defendants will fail to appear for 

trial or will commit a serious crime during the pretrial 

period; and the limited use of preventive detention. This 

primer does not prescribe a one-size-fits-all package of 

pretrial reforms. Indeed, some of the potential reforms 

raise knotty legal and policy questions. Answering 

those questions will require jurisdictions to assess 

local circumstances and needs and make fundamental 

judgments among competing policy values in order to 

craft appropriate policies. While this primer does not 

propose a uniform model of bail reform, it can guide 

advocates and policymakers through the considerations 

that should structure a reform strategy. It aims to help 

translate growing momentum for bail reform into on-the-

ground change by providing policymakers and advocates 

with guidance on what alternatives are available and how 

they might be implemented.

A. BAIL BASICS

When a person is arrested, the court must determine 

whether the person will be unconditionally released 

pending trial, released subject to a condition or 

combination of conditions, or held in jail during the 

pretrial process. Any outcome other than unconditional 

release must be justified by a finding of a significant 

risk that the defendant will not appear at future 

court appearances or will commit a serious crime in 

the community during the pretrial period.5 In some 

very rare instances, a judge will determine that there 

is no condition or combination of conditions that can 

adequately address those risks; in those instances, a 

judge is deciding that the person is non-bailable and 

should be subject to pretrial detention.

If, however, the judge decides that the person may be 

released prior to their court date, then the person is 

bailable and several options are available. The judge can 

release the person on their own personal recognizance, 

meaning that the person promises to reappear for 

Bail reform presents a 
historic challenge – and also 
an opportunity.
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scheduled court dates in the future. Alternatively, the 

judge may conditionally release the person such that 

their continued freedom is subject to certain non-

monetary conditions, such as pretrial supervision or 

enrolling in a substance treatment program.

The court can also conditionally release the person 

by imposing a secured or unsecured bond. A secured 

bond typically allows a defendant to be released only 

after he pays the monetary amount set by the court, 

though a bond may also be secured by the defendant’s 

property (such as a house). When bond is unsecured, the 

defendant will owe the unsecured bond amount if he 

fails to appear in court. 

When secured money bonds are used, the amount of 

money set by the court that a person is obligated to pay 

as a condition of his release is that person’s cash bail or 

money bail.6 The person may be released upon posting 

a bond, or in some cases 10 percent of the total bond 

amount. Sometimes the person may be able to make 

that 10 percent payment directly to the court, which will 

often return the bond payment if the defendant makes 

all required pretrial appearances. But in many instances, 

if the person does not have enough money to pay the 

money bail set by the court, a bail bonds agent, also 

known as a surety, may make the payment for them 

via a surety bail bond. If the person cannot make the 

payment, either personally or through a surety, they will 

remain incarcerated based on their inability to pay the 

money bail.

B. PATHOLOGIES OF MONEY BAIL AND THE 
GROWING MOVEMENT FOR REFORM

Reliance on money bail has been shown to unfairly 

disadvantage impoverished defendants and to 

undermine community safety. The money bail system 

results in presumptively innocent people, who have been 

determined eligible for release, remaining incarcerated 

simply because they do not have enough money to 

afford the cash bond. For instance, a 2013 review of New 

York City’s jail system showed that “more than 50% of 

jail inmates held until case disposition remained in jail 

because they couldn’t afford bail of $2,500 or less.”7 

Most of these people were charged with misdemeanors.8 

Of these non-felony defendants, thirty-one percent 

remained incarcerated on monetary bail amounts of 

$500 or less.9 Nationwide, 34% of defendants are kept in 

jail pretrial solely because they are unable to pay a cash 

bond, and most of these people are among the poorest 

third of Americans.10 National data from local jails in 2011 

showed that 60% of jail inmates were pretrial detainees 

and that 75% of those detainees were charged with 

property, drug or other nonviolent offenses.11 In fiscal 

year 2014 alone, local jails admitted 11.4 million people 

and the nationwide average daily population included 

467,500 pretrial defendants.12 

The core critique of money bail is that it causes 

individuals to be jailed simply because they lack the 

financial means to post a bail payment. Jailing people on 

the basis of what amounts to a wealth-based distinction 

violates well-established norms of fairness as well as 

constitutional principles. It can also lead to significant 

levels of unnecessary jailing, which imposes intensely 

negative consequences on individuals, communities, and 

the justice system.

Unnecessary pretrial jailing carries significant human 

costs. The experience of even short terms of pretrial 

detention can be devastating for an individual. Although 

“jail operations vary considerably, from local detention 

facilities in rural America that hold three or four inmates 

to the jail systems of Chicago, Los Angeles, or New 

York that hold upwards of 20,000 inmates...regardless 

of facility size, a consistent theme in the extant 

literature is that jails have always been characterized by 

overcrowding, resource limitations, litigation, suicide and 

violence.”13 Jails “collect and concentrate individuals at 

high risk of violence, substance abuse, mental illness, and 

infectious disease.”14 The living and sleeping conditions 

expose inmates to unsafe and unsanitary conditions. 

A former jail inmate in Baltimore described conditions 

including “people that are getting skin bacterial 

Jailing people on the basis 
of what amounts to a 
wealth-based distinction 
violates well-established 
norms of fairness as well as 
constitutional principles.
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diseases...they have measles, scabies, lice, fleas.”15 Jails, 

traditionally designed for short periods of detention, 

often provide inadequate healthcare, activities, and 

programming.16 Serious mental illness affects jail 

inmates at rates “four to six times higher than in the 

general population,” yet “83 percent of jail inmates 

with mental illness did not receive mental health care 

after admission.”17 According to the Bureau of Justice 

Statistics, suicide has been the leading cause of death in 

jails every year since 2000.18

Pretrial detention also impacts many aspects of an 

individual’s life, including the outcome of his criminal 

case. Even a short period of pretrial detention can have 

cascading effects on an individual. Pretrial detention can 

threaten a person’s employment, housing stability, child 

custody, and access to health care.19 These destabilizing 

effects may explain the negative impact that pretrial 

detention has on the prospects of a defendant’s case. 

Defendants who are detained for the entire pretrial 

period are “over four times more likely to be sentenced 

to jail and over three times more likely to be sentenced 

to prison than defendants who were released at some 

point pending trial.”20 In addition to a greater likelihood 

of receiving a jail or prison sentence, defendants who are 

detained pretrial face longer sentences once convicted. 

The sentences of those who are detained pretrial are 

“significantly longer – almost three times as long for 

defendants sentenced to jail, and more than twice as 

long for those sentenced to prison.”21 Recent studies have 

identified a causal link between pretrial detention and 

adverse case outcomes.22 One of those studies analyzed 

over 375,000 misdemeanor cases filed between 2008 

and 2013 in Harris County, Texas, and concluded that 

“misdemeanor pretrial detention causally affects case 

outcomes.”23 The study included a regression analysis 

that controlled for “a wide range of confounding factors” 

including demographics, criminal history, and wealth, and 

found that “detained defendants are 25% more likely 

than similarly situated releasees to plead guilty.”24

The current money bail system also exacerbates racial 

disparities in the criminal justice system. Money bail 

inherently discriminates against poor defendants, who 

are by definition less likely to be able to cover bond. Due 

to well-established linkages between wealth and race,25 

money bail will often result in increased rates of pretrial 

detention for Black and Latino defendants. Studies have 

shown that Black and Hispanic defendants are more 

likely to be detained pretrial than white defendants and 

less likely to be able to post money bail as a condition of 

release.26 Because pretrial detention has such a profound 

effect on later-in-the-case outcomes, racial disparities in 

the application of cash bail may reinforce or exacerbate 

larger inequalities in rates of incarceration. 

Unnecessary jailing also undermines community safety. 

Statistical studies have shown that similarly situated, 

low-risk individuals who are detained pretrial, even for 

short periods, are actually more likely to commit new 

crimes following release.27 This seemingly counterintuitive 

outcome reflects the profoundly destabilizing effects of 

even short durations of pretrial detention. Further, the 

inability to post money bail may induce innocent people 

accused of relatively low-level crimes to plead guilty, 

simply so they can be released.28 In the case of certain 

offenses, this endangers communities, as the person 

actually responsible for committing the crime remains 

free, yet law enforcement is no longer investigating 

them.29 Unnecessary detention is also counterproductive 

from the perspective of guaranteeing appearance at trial. 

Studies show that those who remain in pretrial detention 

for longer than 24 hours and are then released are less 

likely to reappear as required than otherwise similar 

defendants who are detained for less than 24 hours.30

Policymakers in many states around the country  

have embraced the call for bail reform. For instance,  

in 2013, Colorado overhauled its bail statutes to 

discourage the use of money bail and to encourage the 

use of risk assessment tools when determining which 

defendants should be released subject to supervision 

by a pretrial services agency.31 In August 2014, New 

Jersey passed legislation to shift from a money-based to 

a risk-based system.32 Connecticut’s governor recently 

announced a proposal for bail reform which included a 

prohibition on setting money bail for anyone charged 

with a misdemeanor.33

Other jurisdictions have been motivated to take 

legislative action based on court rulings. In November 

2016, New Mexico voters will decide on a constitutional 

amendment that would authorize limited preventive 

detention and permit those held on a cash bond to 

petition the court for relief when they cannot afford 

bail.34 The amendment was proposed in response to a 

2014 New Mexico Supreme Court opinion, which held 

that a trial judge erred in using a high bond amount to 

detain a murder defendant prior to his trial when less 

restrictive conditions of release would protect public 
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safety.35 Across the country, a recent wave of civil rights 

lawsuits filed in federal court have led localities to reform 

their practices by ending the use of secured money bail in 

certain situations for arrestees who are unable to pay.36

C. CORE LEGAL PRINCIPLES 

A starting point for effectively reforming money bail 

is understanding the existing legal frameworks that 

govern pretrial decision-making. This section begins by 

describing some of the baseline federal constitutional 

requirements relevant to bail. Next, it describes the 

role that state constitutions play in defining how bail 

operates. Finally, this section discusses some of the basic 

elements of state statutory law and suggests resources 

for assessing whether a particular state’s laws are 

consistent with best practices.

1. Federal Constitutional Principles

Several constitutional provisions establish basic 

protections in the pretrial setting. As a threshold 

matter, the Fourth Amendment’s protection against 

unreasonable seizures guarantees that an arrestee 

receive a probable cause determination by a neutral 

magistrate within 48 hours of being arrested.37

The Eighth Amendment prohibits the use of “excessive 

bail,”38 but it does not define what “excessive” means or 

specify when bail should be granted.39 In Stack v. Boyle, 

the Supreme Court provided some guidance in assessing 

whether bail is excessive. Starting from the premise 

that the “traditional right to freedom before conviction 

permits the unhampered preparation of a defense, 

and serves to prevent the infliction of punishment 

prior to conviction,” the Court defined “excessive” as 

bail “set at a figure higher than an amount reasonably 

calculated” to “assure the presence of the accused.”40 

Significantly, the Court tied the question of whether a 

bail determination is excessive to the purpose of bail. 

As the Court explained, the purpose of bail is to help 

assure the presence of that defendant at subsequent 

proceedings.41 “Since the function of bail is limited, the 

fixing of bail for any individual defendant must be based 

upon standards relevant to the purpose of assuring the 

presence of that defendant.”42 This functional analysis 

of bail suggests that the Eighth Amendment imposes a 

sliding scale, linking constitutionally permissible bond 

amounts (or other conditions of release43) to the amount 

needed to incentivize particular defendants to appear 

at court proceedings. In practice, however, the courts 

have not applied this Eighth Amendment principle in a 

way that has meaningfully constrained the use of bail. 

The Supreme Court has not substantially addressed these 

principles since deciding Stack v. Boyle in 1951.

Although the Eighth Amendment is the only 

constitutional provision to explicitly address bail, due 

process and equal protection principles also apply to 

the pretrial deprivation of liberty. Due process principles 

govern the circumstances under which any person can 

be deprived of their liberty, including through pretrial 

detention. The Supreme Court has emphasized that  

“[i]n our society liberty is the norm, and detention 

prior to trial or without trial is the carefully limited 

exception.”44 Due process has a substantive component 

and a procedural one. Substantive due process “forbids 

the government to infringe certain ‘fundamental’ 

liberty interests at all, no matter what process is 

provided, unless the infringement is narrowly tailored 

to serve a compelling state interest.”45 This means that, 

as a threshold requirement, any system providing for 

pretrial detention must be narrowly tailored to the 

compelling government interest put forward to justify 

detention. Where that substantive requirement is met, 

a deprivation of liberty must also reflect procedural 

safeguards designed to balance public and private 

interests and to minimize the risk of error.46 The contours 

of these due process requirements are discussed in more 

detail in Section III.C. 

The use of money bail also implicates equal protection 

principles, which forbid courts to impose jail or other 

adverse consequences on the basis of a defendant’s 

indigence. The Supreme Court has repeatedly reaffirmed 

that “[t]here can be no equal justice where the trial a 

man gets depends on the amount of money he has.”47 

In Bearden v. Georgia, the Supreme Court invalidated 

the automatic revocation of an indigent defendant’s 

probation on the basis of non-payment of a fine, 

explaining that to “deprive [a] probationer of his 

conditional freedom simply because, through no fault 

of his own he cannot pay [a] fine...would be contrary to 

the fundamental fairness required by the Fourteenth 

Amendment.”48 Lower courts have applied this principle 

to the bail context.49
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2. Basics of State Law

a. State Constitutional Provisions

Most state constitutions fall into one of two categories: 

•• Right to bail: Most state constitutions include a 

provisions guaranteeing a right to bail. A typical right-

to-bail provision states: “all persons shall be bailable 

by sufficient sureties, unless for capital offenses, 

where the proof is evident, or the presumption 

great.” This common formulation, however, has been 

subject to varied interpretations.50 In states where 

courts have interpreted the word “shall” to require 

an absolute right to bail, all defendants (except in 

capital cases) are eligible for release and defendants 

are only detained in practice if they are unable to 

pay the monetary bond amount set.51 In other states, 

despite employing the same or substantially similar 

language, the word “bailable” and the “sufficient 

sureties” clause have been interpreted to preserve the 

court’s discretion in extending bail.52 In these states, 

non-capital defendants are eligible for bail but the 

court may always deny bail if it determines that no 

amount of surety can prevent a defendant’s flight or 

dangerousness to the community.53 In a few states, 

this interpretation has been codified in the state 

constitution.54 Additionally, in at least one state, the 

court has interpreted the constitution to mean that 

the court can revoke the right to bail if a defendant 

violates a condition of release.55

•• No explicit right to bail: Nine state constitutions 

mirror the language of the U.S. Constitution and only 

prohibit the use of excessive bail.56

b. State Statutory Provisions

In most states, provisions governing bail appear in the 

statutory code, the rules of criminal procedure,57 or court 

rules.58 In some states, there is a specific chapter of the 

code devoted to bail,59 while in other states, relevant 

provisions are scattered throughout the code.60 For 

instance, the penal code itself may specify minimum bail 

amounts for certain offenses.61

Certain features of a state’s law of bail can entrench the 

use of money bail and impede reform, while others may 

facilitate change. For example, a statute encouraging the 

use of an offense-based bail schedule or bail minimums 

may present challenges to reforming or eliminating 

money bail.62 On the other hand, a statute outlining a 

robust pretrial services program,63 or limiting the influx of 

arrestees by encouraging citations in lieu of arrest,64 may 

prove useful in reducing a state’s reliance on money bail.

There are resources available to advocates or 

policymakers seeking a comprehensive overview of the 

terrain that state law should cover in the pretrial context. 

The American Bar Association’s Standards for Criminal 

Justice: Pretrial Release (“ABA Standards”) provides 

guidance on the core principles that should structure 

a state’s pretrial justice framework.65 An extensive 

treatment of the legal considerations and historical 

background surrounding pretrial issues is available in 

Timothy R. Schnacke’s “Fundamentals of Bail: A Guide 

for Pretrial Practitioners and a Framework for American 

Pretrial Reform” which was published by the U.S. Justice 

Department in 2014.66
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TOOLS TO MITIGATE THE HARM OF MONEY BAIL

There are a variety of ways that states can limit the 

harms of money bail or eliminate the use of money bail 

almost entirely. This section describes strategies for 

mitigating the harmful effects of money bail. Examples 

of such reforms include guaranteeing meaningful ability 

to pay determinations, eliminating bail schedules, and 

regulating commercial sureties. The reforms outlined 

in this section are each powerful tools for addressing 

some of the worst harms of money bail; however, they 

all rest on the premise that money bail is being used at 

least in some circumstances. Any reforms should reflect 

the principle that pretrial detention should be reduced 

except where strictly necessary.

A.	GUARANTEEING ABILITY TO  
PAY DETERMINATIONS

If jurisdictions intend to impose money bail as a condition 

of release, it is critical to ensure that courts inquire into the 

defendant’s ability to pay any monetary sum imposed. The 

Supreme Court has held that a person may not be jailed 

based on his inability to make a monetary payment unless 

the court has made an inquiry into the person’s ability to 

pay and determined that non-payment was willful or that 

no other alternative measure will serve the government’s 

legitimate interests.67 Though elemental, this principle is 

violated routinely in jurisdictions all over the country.68 

While there are undoubtedly complex questions about 

how to structure pretrial decision-making, a clear first 

principle should be that wealth should not be the 

determining factor in whether any particular defendant 

is released or detained.

The Supreme Court has provided some guidance on 

what an ability-to-pay determination should entail. In 

Turner v. Rogers, a case involving unpaid child support 

obligations, the Court held that jailing a defendant 

without inquiring into his financial status “violated the 

Due Process Clause.”69 In reaching its holding, the Court 

noted certain procedures that, taken together, create 

“safeguards” that can “significantly reduce the risk of 

an erroneous deprivation of liberty” in the nonpayment 

context.70 These safeguards included:

(1) notice to the defendant that his “ability 

to pay” is a critical issue in the contempt 

proceeding; (2) the use of a form (or the 

equivalent) to elicit relevant financial 

information; (3) an opportunity at the hearing 

for the defendant to respond to statements 

and questions about his financial status, (e.g., 

those triggered by his responses on the form); 

and (4) an express finding by the court that the 

defendant has the ability to pay.71

In the bail context, an ability-to-pay determination with 

substantially similar safeguards would ensure that people 

are not held in jail solely as a result of their inability to 

pay money bail. Although the Supreme Court has not 

stated exactly what procedures are required, an ability-

to-pay determination during a bail hearing should 

include the following procedures:

C R U C I A L  S A F E G U A R D S  F O R 
P R E T R I A L  S Y S T E M S  T H A T  U S E 

M O N E Y  B A I L

I I .
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•• Notice to the defendant that bail determinations 
must be individualized. A defendant should be 

notified that his ability to pay may be a critical 

consideration in setting the amount of bail.

•• Use of a standard form. Courts should use a standard 

form setting out a defendant’s income, assets, 

financial obligations, and receipt of public benefits, or 

other financial information relevant to gauging ability 

to pay.72

•• Presumptions about indigence or inability to pay 
money bail. At a certain threshold, a defendant 

should be presumed indigent and therefore unable 

to pay money bail as a condition of release. Such 

presumption may be appropriate where, for example, 

a defendant’s income is below a certain threshold, 

such as income at or below 125% of the Federal 

Poverty Level.73

•• Clearly articulated standards and operative terms. 
Terms such as “ability to pay” or “indigence” should 

be clearly defined by court rules or statute.

•• The right to counsel. The right to counsel at the bail 

determination is necessary to ensure that defendants 

are not unnecessarily detained prior to trial.74 

According to a 2011 national survey, “only ten states 

guarantee representation at the initial assessment of 

bail at an initial appearance.”75

•• A hearing on the record. A bail hearing on the  

record will ensure proper procedures are met and 

give the defendant an opportunity to contest a  

bail determination.76

•• Right to prompt review. The right to promptly seek 

review of a bail determination will also ensure that 

defendants who are unable to pay money bail are not 

unnecessarily jailed.77

Much of the information about a defendant’s ability to 

pay may already be collected when the court determines 

whether the person qualifies for court-appointed counsel. 

Such financial information is routinely obtained within 

minutes from arrestees under penalty of perjury. Drawing 

on that information-collecting process will be crucial in 

order to allow prompt ability-to-pay determinations to 

take place. Having an ability-to-pay determination with 

these safeguards would ensure that judges set money 

bond only in an amount that a defendant can afford. This 

would ensure that money bail is only used where it can 

facilitate release by realistically incentivizing appearance.

B. INDIVIDUALIZING BAIL DETERMINATIONS AND 
ELIMINATING BAIL SCHEDULES

Jurisdictions throughout the country use bail schedules 

to determine the amount of money bail that will be 

applied to certain categories of offenses. Generally, 

a bail schedule will list particular offenses or offense 

types (e.g., various classes of misdemeanor or felony) 

and assign a specific dollar amount or dollar range. 

Jurisdictions may embrace bail schedules as a tool of 

efficiency or because they provide uniformity along 

certain dimensions (that is, defendants accused of the 

same offense will have the same bond amount applied 

to them). Bail schedules present another benefit: by 

creating a rigid framework for bail determinations, they 

prevent decision-makers from directly discriminating 

on the basis of suspect characteristics, like race. 

But by setting out a simple matrix of offenses and 

corresponding dollar amounts, bail schedules do not 

allow for meaningfully individualized considerations of a 

defendant’s circumstances. Bail schedules are often used 

to set cash bond prior to a defendant’s first appearance 

before a judge or magistrate, precluding judges from 

determining a defendant’s ability to pay or tailoring the 

amount of the money bond to the defendant’s risk of 

failing to appear.78

Bail schedules may be mandatory or advisory and may 

be set at the state or local level.79 Once bail schedules 

are in place, however, they often become de facto law 

even if they are not formally mandatory. For example, 

in Alabama, the bail statute states that “[t]he amount 

of bail shall be set in the amount that the judicial officer 

feels, in his or her discretion, is sufficient to guarantee the 

appearance of the defendant.”80 But judges also have the 

option of using a bail schedule that the Alabama Supreme 

Court or the local judge has prescribed.81 Although the 

bail schedule adopted by the Alabama Supreme Court 

notes that “courts should exercise discretion in setting 

bail above or below the scheduled amounts,”82 in practice 

this has not always occurred. In a lawsuit challenging bail 

practices in the City of Clanton, Alabama, a federal judge 

found that the Clanton Municipal Court did not deviate 

from a generic bail schedule and that indigent defendants 

who could not post bail were forced to wait up to a week 

until they received an individualized bail determination.83
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Some states, rather than require or authorize the 

creation of bail schedules, will set minimum bail amounts 

for certain offenses by statute. Statutory bail minimums 

also preclude judges from making individualized bail 

determinations. For example, in Alaska, a judge must 

impose a minimum cash bond of $250,000 for persons 

charged with offenses involving methamphetamines 

who have been previously convicted of possession, 

manufacture, or delivery of the drug.84 The judge can 

reduce this amount only if the defendant demonstrates 

that he or she did not stand to gain financially from the 

methamphetamine involvement and only participated 

as an aider or abettor.85 These standard amounts have 

no relation either to the amount necessary to ensure 

appearance or the individual defendant’s ability to pay. 

Bail schedules are fundamentally inconsistent with 

individualized decision-making. Money bail may serve 

only one legitimate role: to incentivize someone to 

return to court as required.86 To do that, it must be 

individualized to the defendant. Just as a fixed bail 

amount may be too high for a poor defendant to 

post (and therefore will have the effect of imposing 

pretrial detention), that same bail amount may be 

so inconsequential to a wealthy defendant that 

the prospect of forfeiting bail will not function as 

a meaningful incentive to appear for trial. The ABA 

Standards emphasize the importance of properly 

individualized determinations when setting money bail. 

Under those standards, money bail may be “imposed 

only when no other less restrictive condition of release 

will reasonably ensure the defendant’s appearance 

in court.”87 Cash bonds “should not be set to prevent 

future criminal conduct during the pretrial period.”88 

Significantly, the ABA Standards state:

Financial conditions should be the result of 

an individualized decision taking into account 

the special circumstances of each defendant, 

the defendant’s ability to meet the financial 

conditions and the defendant’s flight risk, 

and should never be set by reference to a 

predetermined schedule of amounts fixed 

according to the nature of the charge.89

Individualized determinations of appropriate bail 

amounts should be seen as a baseline precondition in 

any system using money bail. It reflects best practices as 

well as foundational constitutional requirements.90

C. REGULATING OR PROHIBITING  
COMPENSATED SURETIES

Commercial sureties play a central role in the pretrial 

procedures of many jurisdictions. A commercial surety, 

or bail bond agent, purports to guarantee a defendant’s 

appearance by promising to pay the financial condition 

of a bond if the individual does not appear for court. Bail 

bond agents are usually licensed by a state and the bonds 

are underwritten by an insurance company. Bond agents 

not only charge a non-refundable fee for their service, 

but usually require the defendant or his friends or family 

to provide collateral for the full amount of the financial 

condition. Between 1994 and 2004, the percentage of 

defendants released on commercial sureties increased 

from 24% to 42%.91 In some circumstances, the existence 

of commercial sureties will act as a safety valve against 

unnecessary detention by enabling some defendants 

who could not afford a full bond amount to avoid pretrial 

detention.

But commercial sureties have also been subject to 

strong criticisms. Commercial sureties can deepen the 

pathologies of money bail by devolving pretrial decisions 

from courts to private companies. For many defendants, 

pretrial release or detention will depend on whether 

a commercial surety posts their bond. Ironically, some 

bail bond agents will not post bail for defendants with 

low money bail amounts because it is less lucrative for 

the bail bond company than posting bail for defendants 

By setting out a simple matrix of offenses and corresponding dollar 
amounts, bail schedules do not allow for meaningfully individualized 
considerations of a defendant’s circumstances.
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with high cash bonds.92 The effect of those incentives may 

be that defendants with lower bond amounts – typically 

defendants a court perceives to present lower pretrial risk – 

remain detained because they cannot pay a cash bond and 

commercial sureties do not view them as worthwhile clients. 

Moreover, commercial surety companies face frequent 

criticism for inadequate training and aggressive pricing 

practices.93 Private sureties are also notorious for physically 

and economically coercive practices and exacerbating the 

potential for violence, bribery, and corruption in the bail 

context.94 The prominence of compensated sureties is,  

from a global perspective, an outlier – outside the U.S.,  

only the Philippines allows the operation of a commercial 

surety industry.95

Some states, such as Kentucky and Illinois, have passed 

legislation to ban the bail bonds industry entirely.96 

States can also pass legislation that reduces the role of 

compensated sureties by allowing defendants to pay 

deposits directly to the court, instead of bond agents. For 

example, in Massachusetts, trial court judges now routinely 

set a money bail amount as a percentage of the surety 

required so that defendants can pay a 10% deposit directly 

to the court, rather than a bond agent, and have the 

deposit returned at the resolution of their case – a practice 

that effectively eliminated the bail bonds industry.97
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NAVIGATING ALTERNATIVES TO MONEY BAIL

The reforms described above assume the continued 

use of money bail and propose safeguards to help 

mitigate the worst harms that flow from that system. 

An alternative approach is to re-conceptualize the 

pretrial process in a way that replaces money bail with 

tools better suited to further the legitimate purposes 

of pretrial decision-making. If cash bonds serve to 

incentivize defendants to appear for trial, are there 

alternative practices that more effectively and fairly 

reduce the risk of pretrial flight? Similarly, to the extent 

that some judges use high cash bonds as a sub rosa 

means of detaining pretrial defendants whom  

they consider dangerous, are there mechanisms that 

promote community safety in a more equitable and 

transparent way?

One model for displacing the role of money bail is a risk-

based approach to pretrial justice. A risk-based model 

proceeds from the presumption that pretrial defendants 

should be released. When that presumption is overcome 

by a significant risk that the defendant will fail to appear 

or commit a serious crime, a court should impose the 

minimally invasive condition necessary to address that 

risk.98 Many champions of bail reform have called for risk-

based system composed of three elements:

1.	 Pretrial service agencies that use a variety of non-

detention-based interventions to ensure appearance 

at trial and promote community safety 

2.	 Quantitative risk assessment determinations that use 

algorithms to assign a risk category that judges can 

incorporate into pretrial decision-making

3.	 Limited use of preventive detention 

This section discusses each of those elements in turn, 

addressing practical, legal, and policy questions. While 

this primer takes no position on whether jurisdictions 

should adopt those elements, it does seek to highlight 

some of the important considerations that a jurisdiction 

ought to consider in weighing potential approaches 

to bail reform. The discussion below seeks to bring the 

relevant considerations to the surface. 

A. PRETRIAL SERVICES AGENCIES AND 
CONDITIONS OF RELEASE

A key element of a risk-based model is the strategic, 

evidence-based use of pretrial services. Pretrial 

services can take many forms, but it generally refers 

to the bundle of interventions that will ensure that 

an individual defendant appears at trial and is not 

rearrested during the pretrial period. Pretrial services 

are thus an indispensable element of a system that 

replaces money bail. Instead of relying on cash bonds 

and pretrial detention, pretrial services offer an array 

M O V I N G  B E Y O N D  M O N E Y : 
P R A C T I C A L ,  L E G A L ,  A N D  P O L I C Y 
C O N S I D E R A T I O N S  S U R R O U N D I N G 

R I S K- B A S E D  S Y S T E M S  F O R 
P R E T R I A L  J U S T I C E

I I I .
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of less restrictive tools that are likely to produce better 

outcomes for the jurisdictions in which they operate. For 

these reasons, expanded pretrial services have been an 

important component of recent state-based efforts at 

bail reform.

Some states already authorize the creation of a pretrial 

services agency that is empowered to screen defendants, 

make recommendations regarding detention or bail, 

and provide services such as treatment for mental health 

conditions and substance use disorder.104 In recent years, 

six states – Colorado, Hawaii, Nevada, New Jersey, 

Vermont, and West Virginia – have passed legislation to 

create or bolster pretrial services agencies.105 In Colorado, 

for example, pretrial services are authorized by state 

statute and administered at the county level.106 The Mesa 

County, Colorado Pretrial Services Agency has been held 

up as a national model. The agency uses risk assessment 

tools to determine a defendant’s risk of failure to 

appear or re-arrest and supervises defendants who are 

released prior to trial.107 The lowest level defendants 

receive phone calls reminding them of their court dates, 

while other defendants may be required to meet with 

their pretrial services officer as often as once a week.108 

From July 2013 to December 2014, the county was able 

to reduce its pretrial jail population by 27% without 

negative consequences for public safety.109

While some jurisdictions attach pretrial services 

to probation or other supervisory departments or 

include it in the role of the courts, the best practice 

is to create a separate agency to administer pretrial 

service. The National Association of Pretrial Services 

Agencies (NAPSA) has emphasized the importance of 

independence to the critical role of the pretrial services 

agency, especially in light of the “unique mission and 

role of pretrial services, which in some instances may not 

be congruent with the mission of the host entity” if the 

agency is housed within another department.110 NAPSA’s 

Standards on Pretrial Release reiterates that “although 

a pretrial services program may be organizationally 

housed within a probation department, sheriff’s office, 

or local corrections department, it should function as an 

independent entity.”111

Any state seeking to mandate the use of pretrial service 

agencies, of course, must contend with the budgetary 

implications of establishing or expanding a freestanding 

criminal justice agency. The costs involved will vary 

depending on the needs of particular jurisdictions. Though 

it is not possible to forecast those costs for all jurisdictions, 

Washington, DC offers an example of a busy and 

complex court system that has virtually eliminated 

money bail and maintained positive pretrial 

outcomes. The city has a high-functioning pretrial 

services agency that facilitates pretrial release 

and detention decisions and provides appropriate 

levels of supervision and treatment for released 

defendants that do not rely on money bail.99 Nearly 

88% of defendants in Washington D.C. are released 

with non-financial conditions.100 This nearly cash-

less bail system has proven successful in maintaining 

public safety and the integrity of the court system. 

Between 2007 and 2012, 90% of released defendants 

have made all scheduled court appearances and over 

91% were not rearrested while in the community 

before trial.101 Ninety-nine percent of released 

defendants were not rearrested on a violent crime 

while in the community.102 At the same time, the 

D.C. bail system has allowed defendants awaiting 

trial to remain in their communities for the entirety 

of their pretrial period; 88% of released defendants 

remained in the community while their cases 

were pending without a revocation of release or 

supervision.103 Of course, the DC system has certain 

unique characteristics: all of its judges operate in a 

single courthouse, which may reinforce a culture of 

pretrial release; it has an extremely high-functioning 

public defender system, which helps ensure proper 

representation at pretrial detention hearings; and 

its pretrial services agency receives funding from 

the federal government. Still, the D.C. bail system 

demonstrates that, with alternative methods to 

manage risk, money can be virtually eliminated from 

the bail process without negatively affecting court 

appearance rates or public safety.

WASHINGTON D.C.: A CASH-LESS BAIL SYSTEM
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in many instances those start-up and operational costs 

may be counterbalanced by the savings that flow from 

decreased detention and improved pretrial outcomes, 

including fewer new crimes being committed.112

Pretrial services may employ an array of interventions to 

ensure appearance and protect public safety. Most of 

these interventions operate on a continuum of liberty 

restrictions from the most minor, such as monthly 

phone calls with a pretrial services agency, to the most 

restrictive, such as electronic monitoring or house arrest. 

As discussed below, more restrictive interventions 

may raise significant constitutional considerations.113 

Depending on how they are implemented, pretrial 

conditions of supervision may implicate the prohibitions 

against unreasonable searches, deprivations of liberty 

without due process, or excessive bail.114 For both legal 

and policy reasons, it is crucial that the least restrictive 

alternatives to detention be imposed in order to ensure  

a defendant returns to court or avoids re-arrest during 

the pretrial period.

Jurisdictions may consider a broad range of potential 

conditions. Without attempting to exhaustively 

catalogue every condition a jurisdiction may employ, 

each of the following sub-sections describes a 

potential pretrial intervention, highlighting practical 

and constitutional considerations that should inform 

decisions about whether to deploy those interventions.

1. Court Date Notification

The least invasive tool to ensure that defendants show 

up to court is also one that has been shown to be quite 

effective: reminders. Studies over the past three decades 

have demonstrated that simply reminding defendants 

of their upcoming court date improved appearance 

rates.115 These studies highlight how notifications had 

varying degrees of effectiveness depending on the 

type of contact. The different approaches included: 

(1) having people call the defendants; (2) using an 

automated calling system to contact defendants; (3) 

sending letters or postcards; and (4) a combination 

of the above. While it is not possible to make a direct 

comparison between the approaches because the studies 

employed different methodologies, the results indicate 

that all effectively reduced failures to appear in court. In 

Multnomah County, Oregon, simply calling defendants 

dramatically decreased rates of failure to appear. The use 

of automated telephone call reminders, referred to as 

“Court Appearance Notification System,” was associated 

with a 41 percent decrease in failures to appear among 

defendants who successfully received a phone call.116 

Similarly, Coconino County, California117 and Jefferson 

County, Colorado118 reduced their failure to appear rates 

significantly through phone calls by volunteers.119

2. Pretrial Supervision

Pretrial supervision refers to the practice of maintaining 

regular contact with defendants, often to facilitate, 

support, and monitor their compliance with their 

pretrial release conditions. There is no consensus 

definition of what pretrial supervision entails, and 

the requirements and practices referred to as pretrial 

supervision vary widely.120 The primary mechanisms 

used to supervise pretrial defendants include in-person 

contact, home contact, telephone contact, contact 

with those knowledgeable about the defendant’s 

situation, regular criminal history checks, and also court 

date reminders.121 The most recent studies that focus 

on regular communication suggest that it may reduce 

rates of failure to appear and re-arrest compared 

with defendants released without supervision. A 2006 

study in Philadelphia found that regular supervision 

substantially reduced rates of re-arrest and failure to 

appear,122 and a study by the Laura and John Arnold 

Foundation also found that moderate-to-high-risk 

defendants who were regularly supervised were 

more likely to appear in court and less likely to be re-

arrested.123 Controlling for relevant variables, moderate-

risk defendants who were supervised missed court dates 

38% less than unsupervised defendants. Supervised 

high-risk defendants missed court appearances 33% less 

often.124 The study found that supervision decreased re-

arrest rates for medium and high risk defendants.125

Electronic monitoring should 
only be used as an alternative 
to incarceration, not as a way 
to monitor low or medium-risk 
defendants whose detention 
would clearly not be justified. 
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3. Electronic Monitoring

Electronic monitoring is a tool to track a defendant’s 

movements in order to deter him from absconding or 

committing a serious offense. Electronic monitoring has 

been used for the past twenty years and its popularity 

is growing.126 From 2000 to 2014 the use of electronic 

monitoring grew by 32 percent.127 

Existing research on the efficacy of electronic monitoring 

has documented mixed results. This is probably 

because increased monitoring also increases the rate 

at which violations are detected, and because of the 

comparatively high-risk population that currently 

receives electronic monitoring.128 Electronic monitoring 

as a condition of pretrial release has not been shown to 

reduce pretrial failure.129 However, there are significant 

limitations to the studies, which examined programs that 

may have already been using electronic monitoring for 

more high-risk defendants – defendants who may not 

otherwise have been released if not for the availability 

of this alternative to detention. Electronic monitoring 

may have potential to reduce unnecessary detention 

for higher risk defendants with an acceptable level of 

risk. Electronic monitoring may be a powerful tool for 

ensuring pretrial success while reducing or minimizing 

the need for detention.

Electronic monitoring should only be used as an 

alternative to incarceration, not as a way to monitor 

low or medium-risk defendants whose detention would 

clearly not be justified.130 Electronic monitoring is not 

a neutral restriction that should simply be imposed as 

a matter of course; it restricts liberty in profound but 

sometime subtle ways. Electronic monitoring can be 

intrusive and deleterious to a defendant’s relationships 

and employment.131 In a survey of probation officers 

and convicted people who were given an electronic 

monitoring device in Florida, both groups described a 

negative impact on the individual’s relationships and 

employment.132 Those who had to wear the electronic 

monitoring device told researchers that the device gave 

them a “sense of shame” and a feeling of being “unfairly 

stigmatized.”133 Forty-three percent of those who wore it 

believe that electronic monitoring had a negative impact 

on their partners because of the inconvenience it created.134 

Probation officers and those who wore the devices were 

unanimous in their belief that wearing an electronic 

monitoring device made it difficult to hold a job.135

Jurisdictions considering electronic monitoring must 

also tailor such programs to ensure that they comply 

with constitutional requirements. For example, several 

federal courts have ruled that it is unconstitutional 

to impose electronic monitoring as a mandatory 

condition for certain categories of offenses. Because 

electronic monitoring constitutes a significant 

deprivation of liberty,136 these courts have found 

that imposing it categorically – without an inquiry 

into whether it serves legitimate pretrial needs in 

particular cases – may violate the Constitution.137 

And in light of the growing understanding that GPS 

empowers the government to invade constitutionally-

protected privacy in unique ways,138 courts may 

Moving away from a money bail system that 

penalizes the poor is a good thing, but policymakers 

and reformers should be wary of a new hazard 

that may emerge: “offender-funded” supervision. 

For example, in all states except Hawaii and the 

District of Columbia, defendants are charged a 

fee for electronic monitoring.147 Defendants may 

also be charged a monthly fee for pretrial services 

supervision, drug or alcohol testing, or participation 

in counseling or anger management classes.148 In 

some cases, a defendant who is ordered released 

with conditions like electronic monitoring may be 

forced to wait in jail until he can pay a fee to setup 

the GPS monitoring, or may be sent back to jail if he 

cannot continue paying fees.

These onerous conditions of release may create 

harms that mirror the injustices associated with 

money bail. Jurisdictions should avoid charging fees 

for pretrial supervision. Any jurisdiction that charges 

fees pretrial should ensure that defendants receive 

an ability-to-pay hearing and provide judges the 

option of fee waiver. If fees are imposed on pretrial 

defendants, it is critical that defendants not be 

detained because of their inability to pay such fees.

AVOIDING “OFFENDER-FUNDED” INTERVENTIONS 
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increasingly subject electronic monitoring of pretrial 

defendants to probing Fourth Amendment scrutiny. 

Ultimately, the invasiveness of electronic monitoring 

will almost always be less severe than detention, so 

these constitutional considerations should not lead 

jurisdictions to conclude that electronic monitoring is 

unavailable as an alternative to incarceration. But as 

a general matter, these constitutional considerations 

counsel in favor of procedures that require courts to 

engage in individualized decision-making to determine 

whether electronic monitoring will significantly advance 

the purposes of pretrial supervision in light of the 

circumstances of particular defendants.

Electronic monitoring can also be expensive for 

defendants, many of whom are required to pay fees in 

order to be subject to electronic monitoring.139 One recent 

news report documented the experience of a man in 

Richland County, South Carolina who was charged with 

driving without a license and required to pay a $179.50 

setup fee and $300 a month fee to be on electronic 

monitoring as a condition of his release – if he stopped 

making payments, he would be detained prior to his 

trial.140 The unnecessary use of expensive electronic 

monitoring could potentially replicate the same economic 

injustices that exist in a money bail system. For that 

reason, jurisdictions should eliminate or minimize fees 

imposed on pretrial defendants, and any fees imposed 

should be conditioned on a judicial finding that the 

defendant has a reasonable ability to pay such fees.

4. Drug Testing

Drug testing is a widely used condition of release that is 

counterproductive in the pretrial supervision context.141 

Drug testing has increased considerably as a condition of 

release since its inception in the 1980s, despite the fact 

that no empirical studies have found solid evidence that 

it is effective at reducing pretrial failure. The number 

of pretrial services agencies offering drug testing as a 

pretrial release condition has grown from 75 percent in 

2001 to 90 percent in 2009.142 Yet the studies examining 

the effectiveness of drug testing have all found that 

drug testing fails to improve pretrial outcomes.143 Drug 

testing is simply ineffective in reducing pretrial failure, 

even when the court subjects defendants to increasingly 

severe sanctions for noncompliance.144 Moreover, a 

program that adopts drug testing as a condition of 

pretrial release may not only be less effective at reducing 

pretrial failure rates but could entrench a defendant even 

further in the criminal justice system. Mandatory drug 

testing also raises well-established Fourth Amendment 

considerations,145 and for court-ordered drug testing 

to survive Fourth Amendment scrutiny a jurisdiction 

utilizing drug testing on pretrial defendants will need to 

ensure that it has adequate empirical evidence justifying 

the use of drug testing to further the legitimate aims 

of pretrial supervision.146 Because defendants seem to 

fail to abide by drug testing conditions regardless of 

the sanctions imposed, programs that use drug testing 

and impose sanctions for noncompliance are setting 

defendants up to fail.

B. ACTUARIAL RISK ASSESSMENT

“Risk assessment” is a broad term that encompasses 

a range of procedures for predicting criminal justice 

outcomes, and risk assessment tools are used widely 

beyond the pretrial context. In the pretrial context, risk 

assessment instruments are typically used to gauge the 

risk of failing to appear for court proceedings or being 

arrested while awaiting trial. Pretrial decision-making 

is always, at bottom, a process of risk assessment. 

Whether applying categorical criteria, exercising 

unfettered judicial discretion, or implementing charge-

based schedules, pretrial decisions represent a forward-

looking appraisal of what interventions (if any) are 

needed to prevent a defendant from failing to appear 

or committing a serious crime while his case is pending. 

When reformers or scholars refer to “risk assessment 

tools” or “risk assessment instruments,” they generally 

refer to a formalized system for incorporating those 

kinds of forward-looking assessments into the pretrial 

decision-making process.

Broadly, pretrial risk assessment tools will fall into two 

categories: clinical tools, which rely on specialists within 

the court system (typically pretrial services workers) 

to exercise judgment, and actuarial risk assessment 

instruments, which generate risk scores based on 

statistical analysis. The discussion in this primer focuses 

on actuarial tools, often referred to as Actuarial Pretrial 

Risk Assessment Instruments (APRAIs).149

Building an APRAI requires not only the expertise of 

statisticians, but also access to and maintenance of a 

high-quality pretrial database. An APRAI assesses the risk 

that a defendant presents on the basis of “risk factors” 

incorporated into a statistical formula that uses existing 
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data to estimate future outcomes.150 Some factors may 

reflect information that is immediately available from 

mining a defendant’s criminal history and current charge. 

Other factors, like employment, history of substance 

abuse, and residency status, will require interviewing 

the defendant. The complexity of the risk-factor scheme 

presents a set of trade-offs: more factors may allow an 

instrument to achieve greater accuracy, but collecting 

more extensive information may add administrative 

costs to or slow-down the application of the instrument, 

which may result in some defendants remaining in jail 

during that information-gathering process. Once the risk 

factors are entered into an APRAI’s statistical algorithm, 

the judge considers the resulting “risk score” in setting 

conditions of release.

It is not enough for a jurisdiction to proclaim that it will 

use a quantitative risk assessment tool – jurisdictions 

must ensure the tool’s validity. A valid tool is one that 

has been shown (and can be shown on an ongoing basis) 

to accurately predict the outcomes it purports to track.151 

After an APRAI is in use, ongoing validation of the tool 

is required to ensure its continued efficacy, particularly 

in light of changes to a jurisdiction’s population or other 

conditions.152 This validation process consists of applying 

an instrument to an existing dataset and comparing 

risk scores to results.153 Validation studies may include 

not only the examination of actual re-arrest or failure 

to appear rates, but also racial disparities or other 

unwarranted disparities that cannot be justified by risk 

differences.154 This validation process may be costly and 

complicated. Indeed, once an APRAI is implemented 

within a jurisdiction, it becomes increasingly difficult to 

validate the accuracy of its results because there may no 

longer be a comparison group available. For example, if 

a tool designates certain offenders as “high risk,” and 

almost all of those “high risk” defendants are detained, 

it becomes impossible to test whether individuals who 

receive that designation actually have high rates of 

pretrial failure.

Increasingly, individual jurisdictions or entire states 

may consider deploying nationally applicable risk 

assessment instruments.159 Much of that change 

is being driven by a national APRAI developed by 

the Laura and John Arnold Foundation (LJAF).160 It 

has developed an APRAI it describes as an “entirely 

objective risk assessment score” based solely on 

factors related to criminal history, current charge, 

and age.161 The tool was piloted in Kentucky, and 

one Arnold Foundation-funded study found that the 

predictive power of the APRAI was not diminished by 

the elimination of the interview-dependent factors, 

which had previously made the assessment difficult 

to administer.162 After deploying the tool, Kentucky 

was able to reduce re-arrests among defendants on 

pretrial release while increasing the percentage of 

defendants who are released before trial.163 These 

findings led the foundation to the second phase 

of its project, in which the researchers amassed a 

database comprised of over 1.5 million cases drawn 

from over 300 jurisdictions.164 Researchers analyzed 

the predictive power of and relationship between 

hundreds of factors, both interview and non-

interview dependent. They identified the nine most 

predictive factors, all of which were drawn from a 

defendant’s existing case and prior criminal history.165 

From this dataset they constructed the Public Safety 

Assessment-Court (PSA-Court), which produces three 

separate risks scores for each defendant, on a scale of 

one to six.166 The three axes on which defendants are 

scored are risk of “failure to appear,” “new crime”, 

and ”new violence.”167

A report published in June of 2014 summarizing the 

results of the first six months of Kentucky’s use of 

the PSA-Court revealed that 70% of defendants were 

released, which represented only a slight increase 

in the rate of release, which had averaged 68% in 

the four years prior.168 The rate of pretrial arrest was 

reduced by close to 15%.169 Using a control group 

to test the usefulness of the third category of risk 

(new violent crime), the summary reports that the 

PSA-Court predicted this risk with a “high degree of 

accuracy.”170 Specifically, those flagged as posing an 

increased risk of violent crime were arrested for a 

violent offense at a rate 17 times that of defendants 

who were not flagged (8.6% versus 0.5%).171 The 

PSA-Court has been adopted in jurisdictions around 

the country, including across Arizona, New Jersey 

and in several major cities.172

A NATIONAL ACTUARIAL MODEL
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Actuarial pretrial risk assessment tools are in use around 

the country. They are currently employed statewide in 

Virginia, Kentucky, and Ohio, in at least one county of 

several states (Arizona, Illinois, Minnesota, New York, 

Pennsylvania, and Texas), in Washington, D.C., and for 

certain defendants in the federal system.155 Although 

risk assessment may be used in a cash-based bail system, 

states aiming to reduce their reliance on money bail, 

including New Mexico and New Jersey, have relied on 

risk assessment as a key feature of reform.156 APRAIs may 

be developed on behalf or specific state agencies, by  

non-profit groups, or by for-profit corporations.157

Actuarial risk assessment tools have been embraced by 

many reformers seeking to ensure greater fairness and 

efficacy in pretrial justice. Instead of setting bail using 

offense-based bail schedules or a judge’s hunch, these 

tools give judges an evidence-based framework to set 

appropriate conditions of release, reducing the risk that 

a defendant will fail to appear in court or be a danger 

to the public in the pretrial period. When used properly, 

risk assessment tools may offer great promise as a way 

to replace money bail with an alternative grounded in 

statistical assessments of pretrial outcomes.

At the same time, the use of risk assessment tools in 

the pretrial context raises very serious concerns and 

has attracted considerable criticism. Even the strongest 

arguments in favor of risk assessment recognize 

that a tool must be properly calibrated to reflect a 

jurisdiction’s specific population, which means that the 

potential benefits turn on complicated and potentially 

costly determinations about which instrument to 

use.158 Moreover, even the best risk assessment tools 

may generate serious disparities along racial or other 

demographic lines. Without being considered in a 

broader context, quantitative risk assessment scores may 

also displace other potentially relevant considerations, 

resulting in mechanical application of pretrial outcomes 

that may be poorly suited to the circumstances and 

needs of individual defendants.

Risk assessment tools, in other words, present complex 

considerations. This primer does not attempt to provide 

a standard prescription for every jurisdiction. Instead, the 

following discussion outlines some of the policy and legal 

considerations that should guide the decision-making 

about whether to utilize quantitative risk assessment 

tools in any particular jurisdiction.

1.	 Policy Considerations

a.	 Potential Benefits of Risk Assessment

Several policy considerations may counsel in favor of 

using actuarial risk assessment as one factor during bail 

determinations. Risk assessment tools may transform 

some of the worst pathologies of the pretrial process 

by replacing arbitrary or discriminatory decision-making 

with a more systematic method grounded in evidence. 

As noted earlier, there are only two legitimate bases 

for restricting a pretrial defendant’s liberty: preventing 

failure to appear at trial and protecting the community 

from serious crime. Both of those justifications are, at 

bottom, inescapably about assessing risk. The promise of 

risk assessment tools is that they allow judges to consider 

risk based on sophisticated analysis of data, as opposed 

to a more intuitive or amorphous kind of risk prediction 

grounded in an individual decision-maker’s experiences 

or analysis.173 While no quantitative instrument can 

perfectly predict the outcome in a particular defendant’s 

case, proponents of risk assessment argue that it is far 

superior to a judge’s unguided discretion, which may 

reflect stereotypes and other biases or otherwise fail to 

engage in individualized consideration of a defendant.174 

Indeed, researchers have found that actuarial predictions 

are in many contexts more predictive than clinical 

assessments of dangerousness and risk of re-offense.175

In addition to improving individual outcomes, risk 

assessment tools may decrease the overall rates of 

pretrial detention. A 2012 study, which looked at a 

dataset of 116,000 defendants from 1990 to 2006, found 

that if judges chose to release all defendants with less 

than a 30 percent chance of being rearrested for any 

crime during the pretrial period, 85 percent of pretrial 

defendants would have been released, significantly 

more than the number of defendants who were actually 

released during that period.176 Risk assessment tools 

may supply courts with an objective basis to release 

low-risk defendants on their own recognizance or with 

limited pretrial conditions. Reducing the jail population 

serves many important interests: it spares individuals 

from the serious infringement on liberty and collateral 

consequences (such as exposure to violence or job 

loss) that can follow even a short period of pretrial 

detention,177 and it spares defendants’ families the 

destabilizing effects that may follow from loss of income, 

housing, or child custody. Reduction of detention at a 

sufficiently significant scale also lowers the economic 

costs associated with administering jails.
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Risk assessment tools may also counteract unfair 

disparities in current bail practices, particularly along 

racial and socioeconomic lines. Actuarial predictions may 

help ameliorate these disparities in several ways. First, 

simply by helping to displace money bail, risk assessment 

tools may substantially cure racial or other unwarranted 

disparities. As noted earlier, entrenched linkages 

between race and wealth will result in patterns of racial 

inequality when a policy has the effect of discriminating 

against the poor.178 Risk assessment may also diminish 

racial or socioeconomic disparities by counterbalancing 

implicit or explicit biases of judges.179 To the extent that 

evidence-based methods run counter to those biases, a 

jurisdiction may achieve significantly fairer outcomes.

Initial experiences in some jurisdictions suggest that risk 

assessment tools may improve pretrial outcomes on many 

dimensions. After Kentucky began to use a risk assessment 

tool, the state was able to increase the percentage of 

defendants who were released before trial while reducing 

re-arrests among defendants on pretrial release.180 Virginia 

has also kept pretrial failure rates low by using a risk 

assessment tool. In fiscal year 2012, Virginia defendants 

who were released pretrial had a 96.3% appearance rate 

in court and less than 4% of released defendants were 

re-arrested.181 Mecklenburg County, North Carolina has 

been able to reduce the number of people held in jail 

pretrial since using a risk assessment tool.182 Just a month 

after Allegheny County, Pennsylvania instituted changes 

to its pretrial services program, including the use of risk 

assessment tools to inform bail determinations, the number 

of defendants held in jail after their first appearance was 

reduced by 30 percent.183

b.	 Implementation Considerations

Capturing the potential benefits of risk assessment 

requires close attention to several important 

implementation considerations. First, policymakers 

must carefully consider how to characterize different 

risk levels. Risk assessment tools typically define certain 

risk levels as “high,” “moderate,” or “low,” but that 

characterization is a policy judgment, not a statistical 

one. Calling a risk score “high” is likely to significantly 

impact how judges, and the public, view particular 

outcomes. An initial decision over where to set that 

threshold – is a “high risk” defendant one with a 30% 

risk of failure, or should that label be reserved for 50% or 

75% risk? – should take place transparently and with the 

involvement of all criminal justice system stakeholders. 

Second, judges and other system actors must undergo 

training that allows them to understand precisely what 

it is that a risk score conveys: a statistical estimate of a 

particular outcome based on the observed outcomes 

among a population of individuals who share certain 

characteristics. In many instances, an actuarial tool 

may be very predictive for the group on average but 

not accurate for any given member of that group.184 

If a judge relies on a risk score without considering 

other factors that may be relevant in making a bail 

determination, the risk score could carry undue weight.

It is also important to ensure a consistent structure 

for balancing a risk assessment score with other 

considerations. If the point of risk assessment is to 

displace arbitrary or biased decision-making, that 

purpose would be defeated if the ultimate pretrial 

decisions are not structured to ensure consistent risk-

based decision-making. Jurisdictions should issue 

guidance for judges to structure the relationship 

between a defendant’s risk score and other 

considerations. This might include a list of factors 

that can justify departing from what the instrument 

indicates. Such criteria should embody the principle that 

a pretrial decision should impose the least restrictive 

conditions necessary.185 It could do this, for example, 

by requiring that any outcome more restrictive than a 

risk score indicates must be justified in writing based 

Risk assessment tools may transform some of the worst 
pathologies of the pretrial process by replacing arbitrary or 
discriminatory decision making with a more systematic method 
grounded in evidence.
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on certain enumerated criteria. Judges, prosecutors, 

defense attorneys, and other practitioners will need 

to be trained in how to interpret and utilize risk 

assessment scores before a jurisdiction implements an 

actuarial risk instrument in the pretrial setting. Defense 

counsel should also have a role in the application of 

a risk assessment instrument – this may include being 

present with a defendant during an initial interview and 

promptly receiving a copy of the data inputted into an 

APRAI and the ultimate report. Finally, implementation 

of any APRAI should be accompanied by a robust data-

collection requirement that allows a jurisdiction and 

outside observers to measure the instrument’s effects 

in terms of overall detention rates, pretrial failure rates, 

and racial disparities.

Potential Harms of Risk Assessment

Despite the potentially promising aspects of risk 

assessment, policymakers should also consider the 

very serious possible drawbacks. For one thing, all 

of the potential benefits of risk assessment hinge on 

generating consistently accurate predictions. That 

requires a reliable method of gathering data for the 

underlying algorithm and properly inputting information 

about individuals who the risk assessment instrument 

evaluates. But “criminal justice data is notoriously 

poor,”186 and reliance on an ostensibly scientific process 

fueled by faulty data may skew outcomes.187 Before 

utilizing risk assessment, many jurisdictions will need 

to improve the collection of criminal justice data that 

they will rely on. This is an ongoing process. It means 

having sufficiently reliable means for collecting data 

relevant to individual defendants to input into their 

risk calculation; depending on the instrument, it may 

also mean continually collecting reliable information 

about the overall population of pretrial defendants and 

other related aggregate-level data to ensure that the 

instrument reflects current populations and pretrial 

outcomes. In many jurisdictions, the costs related to 

data collection and maintenance may significantly strain 

limited budgets.

In addition to the possibility of inaccuracies flowing from 

erroneous inputs, risk assessment tools may distort pretrial 

outcomes to the extent that the “risk” they forecast is 

ambiguous or otherwise subject to broad interpretation. 

In many instances, prediction tools do not distinguish 

between risk of pretrial flight and risk of arrest. Even when 

tools make that basic distinction, a simple designation of 

“high risk” may not tell a decision-maker whether that 

reflects risk of arrest for a serious violent crime, whether 

the arrest will be occurring during the pendency of the 

defendant’s case, or which interventions are likely to be 

effective in mitigating that risk.188

The potentially negative effects of risk assessment, 

moreover, may disproportionately impact Black and 

Latino defendants or other minority groups. In particular, 

many critics argue that by relying on underlying factors 

that are shaped by race discrimination, statistical tools 

may reinforce and deepen inequalities in the criminal 

justice system.189 To the extent that risk scores reflect 

prior interaction with the criminal justice systems, the 

disproportionate exposure of African Americans and 

Latinos to law enforcement will skew those assessments 

– even where those underlying disparities reflect 

discrimination or other unjust patterns.190 Similarly,  

risk assessment scores that incorporate educational 

history, housing instability, or other socioeconomic 

factors that correlate with race may also import serious 

racial disparities.191 

Former Attorney General Eric Holder has expressed 

the concern that, in the sentencing context, actuarial 

risk assessment “may inadvertently undermine our 

efforts to ensure individualized and equal justice.”192 

In Holder’s view, “[b]y basing sentencing decisions on 

static factors and immutable characteristics – like the 

defendant’s education level, socioeconomic background, 

or neighborhood – [risk assessment instruments] may 

exacerbate unwarranted and unjust disparities that are 

already far too common in our criminal justice system 

and in our society.”193 This can lead to a vicious cycle: 

because pretrial detention has been shown to lead to 

worse criminal justice outcomes, the characteristics of 

the individuals detained pursuant to risk assessment will 

gain an even stronger association with pretrial failure 

over time, thus strengthening the seeming predictive 

power of those features.194 Indeed, because APRAIs are 

based on empirically-derived factors, it is possible that risk 

assessment tools will not only entrench but exacerbate 

existing racial and socioeconomic disparities by appearing 

to give a scientific imprimatur to unequal outcomes.

Some critics of risk assessment have also argued that 

the very premise of an actuarial model – drawing on 

aggregate data to make decisions about individuals 

– violates fundamental norms of fairness. While an 

individual’s conduct is within his control, that individual 

cannot control the aggregate conduct of others who 

share some characteristic deemed relevant for the risk 
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assessment instrument.195 Therefore, because actuarial 

models derive outcomes from aggregated data, the 

individual’s treatment is based, at least partially, on the 

independent decisions of others.196

Jurisdictions considering the use of actuarial risk 

assessment tools should consider the policy considerations 

outlined above in deciding what framework will deliver 

a fair and effective pretrial system. Significantly, the 

determination of whether to use actuarial risk assessment 

is inherently a relative decision. In other words, the 

potential costs and benefits – including the effects on 

detention rates, efficacy in improving pretrial outcomes, 

fairness to individual defendants, and racial disparities – 

must be considered relative to a preexisting status quo or 

a likely alternative pretrial framework. In making those 

judgments, the details will matter. The potential benefits 

and drawbacks of risk assessment will vary depending 

on how an instrument is implemented – whether it is 

accompanied by a reliable system for collecting and 

maintaining data, whether judges and other system actors 

receive proper training, whether appropriate procedural 

safeguards are in place, and how risk assessment is 

integrated into an overall decision-making framework. 

Policymakers considering a risk-based system should 

begin from the premise that the efficacy and fairness 

of risk assessment instruments are not matters that can 

be resolved in a vacuum. Rather, the policy value of risk 

assessment should be measured against the kinds of 

potential advantages and hazards outlined in this section.

2.	Constitutional Considerations

There is very little judicial guidance on the constitutional 

implications of risk assessment tools, and the cases that 

have examined issues related to risk assessment have not 

arisen in the pretrial context.197 Depending on how such 

tools are used, substantial constitutional considerations 

may come into play. Much will depend on the specific 

context in which risk assessment tools are used. For 

example, one set of constitutional implications may 

attach to risk assessment instruments used to determine 

what conditions are necessary to ensure appearance at 

trial; different constitutional considerations may apply 

where risk scores are incorporated into a decision of 

whether to preventively detain an individual deemed 

dangerous to the community. The discussion here 

does not attempt to provide definitive or exhaustive 

answers to jurisdictions navigating that constitutional 

terrain. Rather, it outlines the principal constitutional 

considerations likely to be relevant to any jurisdiction 

considering the use of quantitative risk assessment tools 

as part of their pretrial system.

Any risk assessment tool that determines or influences 

pretrial outcomes must conform to the Equal Protection 

Clause of the Fourteenth Amendment. Equal protection 

principles generally prohibit the government from taking 

adverse action against a person on the basis of certain 

protected characteristics, particularly race, national 

origin, and sex.198 Typically, this prevents the government 

from acting on the basis of racial classification except 

in exceedingly narrow circumstances; classifications 

based on sex will receive slightly more deference but 

must also satisfy exacting judicial scrutiny.199 In the risk 

assessment context, those “classifications” will consist 

of the inputs that drive an assessment tool’s statistical 

analysis. As a starting point, then, equal protection 

considerations counsel strongly against using a system in 

which race or sex are incorporated into risk scores.200 It 

is important to note that equal protection principles will 

generally prohibit express classification based on race 

or sex or intentional discrimination on those bases, but 

the Constitution does not proscribe policies that have 

an unintentional disparate impact on particular groups, 

even if those disparities are foreseeable.201 While such 

disparities will not violate constitutional guarantees, 

they may violate core policy imperatives to avoid racially 

unjust outcomes. Jurisdictions should carefully consider 

these policy issues before implementing a risk assessment 

tool. Those considerations are discussed further in 

Section III.B.1.

Incorporating risk assessment tools into pretrial 

decision-making may also implicate constitutional due 

process guarantees. Again, the dimensions of any due 

process analysis will depend on what purpose the risk 

assessment instrument serves. Decisions about whether 

or not to detain someone pretrial will demand more 

stringent due process protections than decisions about 

what array of non-detention conditions – such as 

check-in requirements or electronic monitoring – may 

be necessary to ensure appearance at trial. But all of 

these decisions involve potential infringements on a 

defendant’s pretrial liberty, which means that any risk 

assessment tool must be consistent with a defendant’s 

due process rights.
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The Constitution’s due process protections require 

that, before a person is deprived of liberty by the 

government, she must enjoy sufficient procedural 

safeguards to “minimize substantively unfair or mistaken 

outcomes.”202 The hallmarks of such procedures are 

reasonable notice and an opportunity to be heard.203 In 

the pretrial context, the Supreme Court has emphasized 

that, at least for a preventive detention decision, the 

procedural due process inquiry turns on whether a 

defendant enjoys “procedures by which a judicial officer 

evaluates the likelihood of future dangerousness [that] 

are specifically designed to further the accuracy of that 

determination.”204 These principles should be reflected 

in any procedures that rely on actuarial risk assessment. 

Generally, that means that a defendant must have 

some opportunity to contest potentially inaccurate or 

substantively unfair risk assessment procedures.

There is no case law at this point elaborating what that 

should mean in the pretrial context, but case law in other 

areas suggests some ways jurisdictions might ensure 

adequate procedures. In one recent case, the Wisconsin 

Supreme Court upheld the use of a risk assessment 

instrument in the sentencing context, but outlined 

several requirements for applying it consistently with 

due process. The court held that the instrument could 

be used to determine whether portions of a sentence 

could be served in the community instead of prison. But 

the court went on to hold that the instrument could 

not be used “to determine the severity of the sentence 

or whether an offender is incarcerated” and the court 

imposed “the corollary limitation that risk scores may 

not be considered the determinative factor in deciding 

whether the offender can be supervised safely and 

effectively in the community.”205 The court further held 

that sentencing judges considering risk reports must 

receive an accompanying advisory alerting them to 

four points: that the company that created the tool has 

invoked its proprietary interest to prevent disclosure of 

how factors are weighted or risk scores are determined; 

that risk assessment scores are based on group data and 

are able to identify groups of high-risk offenders, not a 

particular high risk offender; that some studies of the tool 

being used have “raised questions about whether they 

disproportionately classify minority offenders as higher 

risk of recidivism”; and that the tool is based on a national 

sample that has not been validated for Wisconsin and that 

risk assessment tools must be constantly monitored and 

re-calibrated for accuracy as the population changes.206

In light of these due process principles, numerous 

safeguards should be in place when risk assessment 

instruments are used in the pretrial context. Those 

safeguards should reflect the weighty liberty interests 

involved in the pretrial setting, where presumptively 

innocent defendants face a deprivation of liberty.207 

While the specific framework will depend on the 

instrument being used and its role in pretrial decision-

making, a defendant should be provided with a 

substantive understanding of how the instrument works 

and a meaningful opportunity to contest its application 

in his case. This means disclosing the defendant’s risk 

assessment score, the factors considered in determining 

the score, the relative weights given to different factors, 

and information about when and how the instrument 

was validated and re-normed, including information 

about the population samples used in validating it.208 A 

procedural framework should also ensure disclosure of 

relevant information about the instrument’s accuracy 

– including studies demonstrating unwarranted race 

disparities or other inaccuracies – and set out clear 

parameters about precisely what role the instrument 

may play in shaping pretrial decisions.

C. PREVENTIVE DETENTION

One of the most significant pathologies of money bail is 

its use as a subterranean mode of preventive detention; 

judges address perceived risk to the community by 

setting bond at a level that will be presumptively out 

of reach to a defendant.209 Using cash as a proxy to 

preventively detain defendants viewed as dangerous 

“In our society liberty is the norm, and detention prior to trial or 
without trial is the carefully limited exception.”
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is indefensible as a matter of principle, but it reflects a 

real concern by many judges about the risk that certain 

people will commit serious crimes while on pretrial 

release. For this reason, the discussion of moving to a 

risk-based bail system is often accompanied by a call for 

risk-based preventive detention.

At least twenty-two states, the District of Columbia,  

and the federal system already authorize the use of 

pretrial preventive detention in some circumstances.210 

Many more states are likely to consider using or 

expanding preventive detention in conjunction with a 

risk assessment system. But a jurisdiction that chooses 

this path should do so with extreme care. Insofar as 

states choose to utilize preventive detention as an  

aspect of pretrial reform, this section outlines the 

baseline legal and policy considerations that should 

guide policymaking.

This primer does not take a position on whether, as 

a policy matter, preventive detention is appropriate. 

Indeed, many observers raise grave concerns about 

the use of preventive detention. Among other things, 

critics point out that there is no guarantee that 

authorizing judges to use preventive detention will 

reduce the number of individuals detained pretrial – if 

the standards are open-ended enough, or define pretrial 

risk broadly enough, a tool intended to reform excessive 

jail populations could have the opposite effect. More 

fundamentally, some question whether preventive 

detention is legitimate as a matter of principle.211 Pretrial 

defendants are presumed innocent and using a mere 

arrest as a trigger for depriving a person of his liberty 

strikes some as contrary to the basic underpinnings 

of a free society. On the other hand, many reformers 

have championed risk-based pretrial detention as a 

way to cure the arbitrary and discriminatory practices 

inherent in money bail while providing judges with a 

more transparent and rational tool for addressing serious 

risk to the community. Proponents of limited authority 

for pretrial detention note that the Supreme Court 

has ruled that such mechanisms can be consistent with 

constitutional guarantees, and they maintain that the 

Court’s rulings will ensure robust procedural safeguards 

as a prerequisite to any pretrial detention authority.

1.	 Constitutional Requirements

The Supreme Court’s decision in United States v. Salerno 

articulates the constitutional principles governing the 

use of preventive detention in the pretrial context. 

In upholding the constitutionality of the federal Bail 

Reform Act, the Salerno Court first emphasized the 

importance of the statutory purpose of preventive 

detention: detention that is “regulatory, not penal” 

does not constitute “impermissible punishment before 

trial.”212 The test for determining whether a preventive 

detention policy is regulatory or punitive depends, 

first, on whether there was an express legislative intent 

to punish; if not, the inquiry turns to whether there is 

a rational connection between the policy and a non-

punitive justification and, finally, whether the policy is 

proportional to that justification.213 In Salerno, the Court 

found that the federal bail statute fell on the regulatory 

side of this distinction. Significantly, in examining 

whether the preventive detention scheme embedded in 

the Bail Reform Act was proportionate to the regulatory 

interest in preventing danger to the community, the 

Salerno Court emphasized the statute’s limited reach and 

detailed safeguards:

The Bail Reform Act carefully limits the 

circumstances under which detention may 

be sought to the most serious of crimes. The 

arrestee is entitled to a prompt detention 

hearing, and the maximum length of pretrial 

detention is limited by the Speedy Trial Act. 

Moreover...the conditions of confinement 

envisioned by the Act appear to reflect the 

regulatory purposes relied upon by the 

Government...[T]he statute at issue here 

requires that detainees be housed in a facility 

separate, to the extent practicable, from 

persons awaiting or serving sentences or being 

held in custody pending appeal.214

Having determined that the statutory authority to detain  

pretrial defendants was regulatory rather than punitive, 

the Court went on to decide that the restrictions 

the statute imposed on pretrial liberty could be 

adequately justified by the compelling governmental 

interest. In doing so, the Court emphasized the 

“narrow circumstances” in which preventive detention 

was authorized.215 Once again, the Court’s detailed 

description of the Bail Reform Act’s procedural 

framework reveals the considerations it deemed vital to 

the constitutional analysis:

The Bail Reform Act...narrowly focuses on 

a particularly acute problem in which the 

Government interests are overwhelming. The 
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Act operates only on individuals who have been 

arrested for a specific category of extremely 

serious offenses. Congress specifically found 

that these individuals are far more likely to 

be responsible for dangerous acts in the 

community after arrest. Nor is the Act by any 

means a scattershot attempt to incapacitate 

those who are merely suspected of these 

serious crimes. The Government must first 

of all demonstrate probable cause to believe 

that the charged crime has been committed 

by the arrestee, but that is not enough. In a 

full-blown adversary hearing, the Government 

must convince a neutral decision maker by clear 

and convincing evidence that no conditions of 

release can reasonably assure the safety of the 

community or any person.216

Given this detailed and robust procedural framework, 

the Court ruled that, “[w]hen the Government proves by 

clear and convincing evidence that an arrestee presents 

an identified and articulable threat to an individual or 

the community...a court may disable the arrestee from 

executing that threat.”217

Jurisdictions contemplating the use of preventive 

detention should adopt the safeguards emphasized 

by the Salerno Court to the greatest degree possible. 

While the Salerno Court never stated explicitly which 

individual safeguards may be constitutionally mandatory, 

two appear to be particularly important components of 

ensuring the constitutionality of preventive detention 

schemes: an adversarial hearing and the right to the 

presence of counsel at bail hearings. As described in 

more detail below, those two features are elemental to 

the broader array of procedural protections at the heart 

of the court’s analysis. Beyond these two overarching, 

structural protections, the Court’s analysis gives useful 

guidance for states seeking ways to structure preventive 

detention authority. As a matter of law and policy, such 

systems should treat as a first principle one of the Court’s 

concluding remarks: “In our society liberty is the norm, 

and detention prior to trial or without trial is the carefully 

limited exception.”218

a.	 Adversarial Hearings

All preventive detention frameworks should provide 

defendants with an adversarial hearing. The statutory 

provisions identified by the Salerno Court as sufficient 

to satisfy due process included defendants’ ability to 

“testify in their own behalf, present information by 

proffer or otherwise, and cross-examine witnesses,”219 

which necessarily must be part of an adversarial hearing.

Similarly, the Court emphasized that in detention 

hearings under the Bail Reform Act the government bears 

the burden of demonstrating by clear and convincing 

evidence that no less restrictive conditions suffice; this 

kind of stringent burden of proof implies the use of an 

adversarial hearing to test the government’s showing. 

While the exact protections within a hearing may vary, 

the Court’s reasoning assumes an adversarial hearing to 

be an essential component of a constitutional preventive 

detention framework.

b.	 Right to Counsel

Just as an adversarial hearing provides the structure in 

which the procedural protections outlined in Salerno 

can operate, the right to counsel ensures that a pretrial 

defendant can enjoy those protections in a meaningful 

way. Like the right to an adversarial hearing, the right to 

counsel is an indispensable safeguard. Indeed, Salerno 

stressed the importance of a combination of procedures 

and rights “specifically designed to further the accuracy” 

of a determination of dangerousness.220 Many of the 

same safeguards that imply the structure of an adversarial 

hearing – the ability to testify, present evidence, and 

cross-examine adverse witnesses – will typically require 

the presence of counsel to ensure they are meaningful. 

The Court also noted that the ultimate detention or 

release decision must be rooted in statutorily enumerated 

factors.221 Those protections will lack any functional 

significance unless defendants have competent lawyers 

to take advantage of such procedural opportunities.222 

Because failing to provide a right to counsel would, in 

practical terms, vitiate the other procedural safeguards 

emphasized in upholding the Bail Reform Act, it should 

be regarded as a bedrock requirement in any system 

allowing preventive detention.

2.	Vital Procedural Protections

Salerno did not dictate a universal statutory 

architecture for preventive detention. While the rights 

to an adversarial hearing and an attorney emerge as 

indispensable elements, the Court’s analysis suggests 

that standing alone, those safeguards would be 

insufficient. The following procedural protections would 

fortify a preventive detention framework’s compliance 

with due process.
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a.	 Speedy Trial

Where a defendant’s liberty is substantially impaired prior 

to trial, the pretrial period should be limited. The specific 

language used to guarantee a speedy trial for pretrial 

detainees may vary from state to state, but it should be 

defined for preventively detained individuals in particular. 

Some jurisdictions have implemented statutory language 

designed to give effect to this principle:

b.	 D.C.

The case of the person [preventively] detained 

pursuant to ... this section shall be placed on 

an expedited calendar and, consistent with 

the sound administration of justice, the person 

shall be indicted before the expiration of 90 

days, and shall have trial of the case commence 

before the expiration of 100 days.223

c.	 Vermont 

(a) Except in the case of an offense punishable 

by death or life imprisonment, if a person is held 

without bail prior to trial, the trial of the person 

shall be commenced not more than 60 days 

after bail is denied.

 �(b) If the trial is not commenced within 60 

days and the delay is not attributable to the 

defense, the court shall immediately schedule a 

bail hearing and shall set bail for the person.224

Additionally, states should examine their speedy trial 

statutes to ensure that carve-outs do not render the law 

ineffective. For example, under New York’s “ready rule,” 

as long as the prosecutor has declared that he or he is 

ready for trial, the delays from “court congestion” or 

even an adjournment because the prosecutor failed to 

turn over evidence are not counted as part of the  

trial clock.2255

d.	Limited Entry Points

In Salerno, the Court repeatedly emphasized the narrow 

scope of the preventive detention authority in the 

federal pretrial system – it noted that the challenged 

statute “carefully limits the circumstances under 

which detention may be sought to the most serious 

crimes;”226 that the statute “narrowly focuses on a 

particularly acute problem in which the Government 

interests are overwhelming;”227 and that it applied 

only in “narrow circumstances.”228 In other words, the 

Court placed significant weight on the limited entry 

points to the scheme of preventive detention – the 

carefully circumscribed threshold circumstances under 

which any defendant might face a preventive detention 

determination. Policymakers and advocates seeking 

to implement preventive detention schemes should 

carefully limit the entry points to preventive detention 

hearings. There are three different types of entry points 

that may be utilized to preventively detain a defendant – 

risk assessment score, offense charged, and motion by a 

prosecutor – each of which is discussed in turn.

One way to limit the entry points to preventive detention 

determinations is to use actuarial risk assessment scores 

as a necessary, but not sufficient, basis to trigger a 

hearing. Significantly, this will require that states rely on 

risk assessment instruments geared specifically to the 

risk of re-arrest for violent or serious crime, as opposed 

to instruments that lump together re-arrest for serious 

and non-serious crime or do not distinguish between 

re-arrest and non-appearance. Kentucky’s pilot program 

is one example. That system allows the state to conduct 

initial assessments that channel individuals with high 

risk assessment scores into hearings that afford greater 

rights and safeguards in order to make more accurate 

individualized determinations.229 A jurisdiction might 

further assure limited entry points by only utilizing risk 

assessment tools for individuals charged with particular 

offenses, as is the case in New Jersey.230

Some jurisdictions have automatically triggered preventive 

detention hearings based on the offense charged, even 

though the offense charged may not correspond to risk 

of reoffending. For example, under both the D.C. and 

federal system, particular types of offenses create a 

rebuttable presumption that no condition or combination 

of conditions will reasonably assure appearance of public 

safety.231 These rebuttable presumptions trigger detention 

hearings and lead to the detention of many charged 

individuals. Offense-based triggers are problematic 

because they are not tied to individual circumstances of 

a defendant and reflect the relatively low threshold for 

issuing a charge. If used, it is crucial that such enumerated 

offenses remain narrow and that, even when they trigger 

hearings, they do not dictate outcomes or prevent an 

individualized determination based on the defendant’s 

circumstances. This is especially important because 

prosecutors exercise wide discretion in making charging 

decisions, and inappropriate charging decisions could lead 

to unnecessary preventive detention.232
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Another potential pathway to preventive detention 

hearings is authorizing prosecutors to move for such 

hearings. Both the D.C. and federal systems also allow 

the prosecutor to move for pretrial detention based on a 

number of grounds.233 This discretion may be appropriate 

in some circumstances, but it should be structured so 

that prosecutors may only move for pretrial detention 

based on clearly defined, limited circumstances. To the 

extent a defendant is detained prior to the hearing, the 

prosecutor should be required to make a substantial 

initial showing to justify that detention.

e.	 Statutorily Enumerated Factors Guiding  
Bail Determinations

The Salerno Court noted that, in the federal scheme, 

judicial officers must follow statutory guidelines and 

make a finding by clear and convincing evidence that 

there is a statutorily permissible reason for detention.234 

Imposing clear and stringent standards that must be 

satisfied to preventively detain a defendant helps ensure 

adherence to constitutional standards.

In addition to imposing a stringent standard, jurisdictions 

should supply courts with clear criteria to apply in 

weighing a preventive detention decision. The D.C. 

statute offers an example of the types of factors that 

states should address:

1.	 �The nature and circumstances of the offense 

charged, including whether the offense is a crime of 

violence or dangerous crime...or involves obstruction 

of justice...;

2.	 The weight of the evidence against the person;

3.	� The history and characteristics of the person, 

including:

	 A.	�The person's character, physical and mental 

condition, family ties, employment, financial 

resources, length of residence in the community, 

community ties, past conduct, history relating to 

drug or alcohol abuse, criminal history, and record 

concerning appearance at court proceedings; and

�	 B.	� Whether, at the time of the current offense or 

arrest, the person was on probation, on parole, 

on supervised release, or on other release 

pending trial, sentencing, appeal, or completion 

of sentence for an offense under local, state, or 

federal law; and

4.	 �The nature and seriousness of the danger to any 

person or the community that would be posed by the 

person's release.235

Many other states mirror D.C.’s statute.236

Given the forward-looking, regulatory nature of 

preventive detention, states should not place exclusive 

or predominant weight on the nature of the charged 

offense, or the weight of the evidence, in prescribing 

standards for pretrial release or detention. The 

charged offense may deserve some weight in those 

determinations, insofar as the most serious charges 

carry elevated penalties that may increase a defendant’s 

incentive to abscond. But it is important that these 

considerations not subsume the individual determination 

focused on a defendant’s particular circumstance, nor 

should a focus on the charged offenses give rise to a 

mini-trial on the defendant’s guilt or innocence. To the 

extent that the gravity of the charged offense informs 

the pretrial release decision, it should be just one 

consideration that may be reinforced or counterbalanced 

by other factors. Policymakers should avoid statutory 

language that requires or implies that the charged 

offense is the sole or predominant consideration.

Additionally, while actuarial risk assessment tools may be 

utilized in an initial screening, they should not displace 

Policymakers and advocates seeking to implement preventive 
detention schemes should carefully limit the entry points to 
preventive detention hearings. 
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the other listed factors. Where actuarial risk assessment 

tools suggest a high risk of committing some future 

crime, a judicial officer should still consider the nature 

and seriousness of the danger and allow the defendant 

to rebut the risk assessment by providing additional 

evidence through an adversarial hearing with the 

assistance of counsel.
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I V.

SEIZING THE MOMENTUM FOR REFORM

M O V I N G  F O R WA R D

The country's approach to the pretrial process is 

undergoing intensive reexamination and may be on 

the verge of fundamental change. Money bail, nearly 

ubiquitous and deeply entrenched for decades, is now 

subject to scrutiny and criticism from a broad array of 

observers and advocates. Litigation challenging practices 

that result in wealth-based detention have gained 

traction, creating an opening for remaking pretrial 

systems in jurisdictions around the country. An energized 

movement for reform has embraced a risk-based model 

that a number of jurisdictions have now implemented, 

with many others watching closely. These trends are 

encouraging and should spur further action. At the same 

time, all stakeholders need to ensure that this wave 

of reform yields workable new models that solve the 

problems plaguing the current system without producing 

new forms of injustice. Striking that balance will require 

careful attention by all stakeholders to the legal and 

policy questions outlined in this primer. With those 

considerations in mind, and guided by local needs and 

opportunities, advocates and policymakers should forge 

a new path for pretrial justice that furthers the highest 

ideals of our legal system and ensures fair, consistent, 

and efficient administration of justice.
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