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Preface

The Criminal Justice / Mental Health Consensus
Project is an unprecedented national, two-year effort to
prepare specific recommendations that local, state, and
federal policymakers, and criminal justice and mental
health professionals can use to improve the criminal jus-
tice system’s response to people with mental illness.

The goal of this project has been to elicit ideas from
some of the most respected criminal justice and mental
health practitioners in the United States, to develop rec-
ommendations that reflect a consensus among seemingly
opposing viewpoints, and to disseminate these findings
widely so they can make the greatest possible impact on
a national problem that affects every community.
Throughout the project, every effort has been made to
provide concrete, practical approaches that can be tai-
lored to the unique needs of each community.

The Council of State Governments (CSG)—in part-
nership with the Police Executive Research Forum, the
Pretrial Services Resource Center, the Association of
State Correctional Administrators, and the National
Association of State Mental Health Program Directors—
coordinated this project. The Bazelon Center for Mental
Health Law and the Center for Behavioral Health, Jus-
tice & Public Policy provided CSG with extensive and
valuable assistance. Together, representatives of these
seven organizations made up the Steering Committee

for this project.

Following two meetings of a focus group compris-
ing various criminal justice and mental health stake-
holders in 1999, project partners established four advi-
sory boards. Collectively, these advisory groups included
more than 100 leading state lawmakers, police chiefs,
officers, sheriffs, district attorneys, public defenders,
judges, court administrators, state corrections directors,
community corrections officials, victim advocates, con-
sumers, family members and other mental health advo-
cates, county commissioners, state mental health direc-
tors, behavioral health care providers, substance abuse
experts, and clinicians. A complete list of advisory board
members appears on the following pages. In addition to
the insights of these experts, the project benefited from
surveys and document reviews that project partners con-
ducted to identify relevant efforts from the field.

The policy statements, recommendations for imple-
mentation, and program examples described in this re-
port are important products of the Consensus Project.
The true value of this initiative, however, will be the
extent to which policymakers replicate in their jurisdic-
tions the substantive bipartisan, cross-system dialogue
that this project has fostered, and the extent to which
agents of change—whether elected officials, criminal jus-
tice and mental health professionals, or community lead-
ers—implement the practical, specific suggestions con-

tained in this document.
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Executive Summary

Executive Summary

I THE PROBLEM

Impact on People and Systems

People with mental illness are falling through the cracks of this country’s
social safety net and are landing in the criminal justice system at an alarming
rate. Each year, ten million people are booked into U.S. jails; studies indicate
that rates of serious mental illness among these individuals are at least three
to four times higher than the rates of serious mental illness in the general
population.

Because of sensational headlines and high-profile incidents, many mem-
bers of the public and some policymakers assume, incorrectly, that the vast
majority of people who are in prison or jail and have a mental illness have
committed serious, violent crimes. In fact, a large number of people with men-
tal illness in prison (and especially in jail) have been incarcerated because they
displayed in public the symptoms of untreated mental illness. Experiencing
delusions, immobilized by depression, or suffering other consequences of inad-
equate treatment, many of these individuals have struggled, at times hero-
ically, to fend off symptoms of mental illness. Providers in the mental health
system have been either too overwhelmed or too frustrated to help some of
these individuals, who typically have a history of being denied treatment or
refusing it altogether.

Whereas some of these individuals have no family, others have exhausted
the resources or the patience (and often both) of their loved ones. Often, family
members, fearful for their safety or because they are simply out of options, ask
the police to intervene. In other cases, concerned members of the community
alert law enforcement about situations such as these: a woman shouting ob-
scenities at shoppers on Main Street; an unkempt man in the park making
threatening gestures and urinating in public. Many times, police officers on
their patrols encounter individuals with mental illness in various states of pub-
lic intoxication. These are individuals who have attempted to self-medicate
using alcohol or any illegal substance they could obtain.

There are also cases in which a person with a mental illness commits a
serious, violent crime, making his or her incarceration necessary and appropri-
ate. Still, almost all of these individuals will reenter the community, and the
justice system has the legal obligation (and the obligation to the public) to pre-
pare these individuals for a safe and successful transition to the community.
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Given the dimensions and complexity of this issue, the demands upon the
criminal justice system to respond to this problem are overwhelming. Police
departments dedicate thousands of hours each year transporting people with
mental illness to hospitals and community mental health centers where staff
often have to turn away the individual or quickly return him or her to the streets.
Jails and prisons are swollen with people suffering some form of mental illness;
on any given day, the Los Angeles County Jail holds more people with mental
illness than any state hospital or mental health institution in the United States.

Most troubling about the criminal justice system’s response in many com-
munities to people with mental illness is the toll it exacts on people’s lives. Law
enforcement officers’ encounters with people with mental illness sometimes end
in violence, including the use of lethal force. Although rare, police shootings do
more than end the life of one individual. Such incidents also have a profound
impact on the consumer’s family, the police officer, and the general community.
When they are incarcerated, people with untreated mental illness are espe-
cially vulnerable to assault or other forms of intimidation by predatory inmates.
In prisons and jails, which tend to be environments that exacerbate the symp-
toms of mental illness, inmates with mental illness are at especial risk of harm-
ing themselves or others. Once they return to the community, people with
mental illness learn that providers already overwhelmed with clientele are some-
times reluctant to treat someone with a criminal record.

Origins of the Problem

The origins of the problem are complex and largely beyond the scope of
this report. During the last 35 years, the mental health system has undergone
tremendous change. Once based exclusively on institutional care and isolation,
the system has shifted its emphasis almost entirely to the provision of commu-
nity-based support for individuals with mental illness. This public policy shift
has benefited millions of people, effecting the successful integration of many
people with active or past diagnoses of mental illness into the community. Many
clients of the mental health system, however, have difficulty obtaining access to
mental health services. Overlooked, turned away, or intimidated by the mental
health system, many individuals with mental illness end up disconnected from
community supports. The absence of affordable housing and the crisis in public
housing exacerbates the problem; most studies estimate that at least 20 to 25
percent of the single, adult homeless population have a serious mental illness.

Not surprisingly, officials in the criminal justice system have encountered
people with mental illness with increasing frequency. Calls for crackdowns on
quality-of-life crimes and offenses such as the possession of illegal substances
have netted many people with mental illness, especially those with co-occur-
ring substance abuse disorders. Ill equipped to provide the comprehensive ar-
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ray of services that these individuals need, corrections administrators often
watch the health of people with mental illness deteriorate further, prompting
behavior and disciplinary infractions that only prolong their involvement in the

criminal justice system.

IT ABOUT THE CRIMINAL JUSTICE / MENTAL HEALTH
CONSENSUS PROJECT

The Criminal Justice / Mental Health Consensus Project is a unique effort
to define the measures that state legislators, law enforcement officials, pros-
ecutors, defense attorneys, judges, corrections administrators, community cor-
rections officials, and victim advocates, mental health advocates, consumers,
state mental health directors, and community-based providers agree will im-
prove the response to people with mental illness who are in contact (or at high
risk of involvement) with the criminal justice system.

The target audience of the Consensus Project Report is those individuals
who can be characterized as agents of change: state policymakers who can
have a broad systemic impact on the problem and an array of practitioners and
advocates who can shape a community’s response to the problem. Legislators,
policymakers, practitioners, and advocates can champion the detailed recom-
mendations in the report knowing that each has been developed and approved
by experts from an extraordinarily diverse range of perspectives who work in
and administer the department, agencies, and organizations trying every day
to address the needs of people with mental illness involved (or at risk of in-
volvement with) the criminal justice system.

The Consensus Project Report addresses the entire criminal justice con-
tinuum, and it recognizes that actions taken by law enforcement, the courts, or
corrections have ramifications for the entire criminal justice system. The re-
port also recognizes that people with mental illness who are involved with the
criminal justice system live in or return to communities, each of which has
distinct issues, challenges, assets, and potential solutions to enable people with
mental illness to avoid or minimize involvement with the criminal justice sys-
tem.

The report provides 46 policy statements that can serve as a guide or prompt
an initiative to improve the criminal justice system’s response to people with
mental illness. Following each policy statement is a series of more specific
recommendations that highlight the practical steps that should be taken to
implement the policy. Woven into the discussion of each recommendation are
examples of programs, policies, or elements of state statutes that illustrate one

or more jurisdiction’s attempt to implement a particular policy statement. While
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promising, many of these initiatives are so new that they have yet to be evalu-
ated to certify their impact on individuals and systems. Still, they demonstrate
how partnerships and resourcefulness can be successfully replicated or tailored
to the unique needs of a variety of communities. These examples should also
help communities to build on the achievements without duplicating the fail-
ures or inefficiencies of others.

State and local government officials and community leaders can use these
policy statements, recommendations, and examples to get beyond discussing
the issue and to begin developing initiatives that will address the problem.

III. CONSENSUS PROJECT POLICY STATEMENTS

The policy statements in the Consensus Project Report reflect that—from a
person’s first involvement with the mental health system to initial contact with
law enforcement, to pretrial issues, adjudication, and sentencing, to incarcera-
tion and re-entry—there are numerous opportunities for an agent of change to
focus his or her efforts to improve the response to people with mental illness
who come in contact with criminal justice system. These policy statements are
summarized in the chart below.

The first half of this chart corresponds to Part One of the report. These
policy statements explain the opportunities available to practitioners in the
criminal justice and mental health systems to identify a person who has a men-
tal illness and to react in way that both recognizes the individual’s needs and
civil liberties and promotes public safety and accountability. In addition, these
policy statements summarize elements of programs and policies that would
enable law enforcement, court officials, corrections administrators, and mental
health providers to provide access to effective treatment and services and to
maintain the individual on a path toward recovery.

Policy statements describing the overarching themes (Part Two) of the re-
port appear in the second half of the chart below. They reflect that the recipes
for implementing each of the policy statements in part one of the report call for
many of the same ingredients: collaboration, training, evaluations, and an ef-
fective mental health system.

The policy statements concerning collaboration recognize that neither the
criminal justice system nor the mental health system can, on its own, imple-
ment many of the recommendations in the report. For example, law enforce-
ment officials need information about and access to mental health resources to
respond effectively to individuals with mental illness in the community. To
make informed decisions at pretrial hearings, adjudication, and sentencing,
court officials need some information about an individual’s mental illness. Cor-
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rections and community corrections administrators should be able to tap a
clinician’s expertise when evaluating whether a person eligible for parole meets
the criteria for release.

The chapter regarding training calls for criminal justice practitioners to
become familiar with the signs and symptoms of mental illness, the appropri-
ateness of various responses, and the resources and organization of their local
mental health system. Similarly, the implementation of many of the recom-
mendations throughout the report depends on mental health clinicians and ser-
vice providers who understand the criminal justice system and are willing to
look beyond the stigma associated with a criminal record.

Successful implementation of the policy statements throughout the report
requires the delivery of mental health services to individuals who have com-
plex needs and a long history of unsuccessful engagement in the community-
based mental health system. The chapter concerning an effective mental health
system discusses the need for mental health services that are accessible, easy
to navigate, culturally competent, and integrated; treatment provided should
adhere to an evidence base. A community mental health system that does not
meet these criteria is unlikely to maintain an individual with mental illness
engaged in treatment, and thus will quickly cause criminal justice officials to
lose confidence in the community’s capacity to support people with mental ill-
ness.

The last set of policy statement in the following chart recognize that mea-
suring the outcomes of programs designed to improve the response to people
with mental illness involved in the criminal justice system is also of paramount
importance. Program administrators must monitor the impact of a new initia-
tive. Such information is essential to determine whether a program or policy is
successful and how it can be improved. It also facilitates continued support for

promising initiatives.
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POLICY

Report STATEMENT
Chapter EVENT/ISSUE Number POLICY STATEMENT
Involvement . Improve availahility of and access to comprehensive, individualized services
with the Mental '”V?k']‘;engia"l‘”th ] when and where they are most needed to enable people with mental illness to
Health System Health System maintain meaningful community membership and avoid inappropriate criminal
justice involvement.
Contact Provide dispatchers with tools to determine whether mental illness may be a
with Law Psﬁggessgrt/?ge 2 factor in a call for service and to use that information to dispatch the call to
Enforcement the appropriate responder.
Develop procedures that require officers to determine whether mental illness is
A(s):ésssclilit 3 a factor in the incident and whether a serious crime has been committed—
while ensuring the safety of all involved parties.
Establish written protocols that enable officers to implement an appropriate
Sgs'f)gf]z: 4 response hased on the nature of the incident, the behavior of the person with
mental illness, and available resources.
Incident 5 Document accurately police contacts with people whose mental illness was a
Documentation factor in an incident to promote accountability and to enhance service delivery.
Police Response 6 Collahorate with mental health partners to reduce the need for subsequent
Evaluation contacts between people with mental illness and law enforcement.
Pretrial Issues, Make defense attorneys aware of the following: (a) the mental health
Adjudication, ) condition, history and needs of their clients as early as possible in the court
and Sentencing Appg;nl}rr]nsz?t of 7 process; (b) the current availability of quality mental health resources in the
community; and (c) current legislation and case law that might affect the use
of mental health information in the resolution of their client’s case.
, , Educate individuals who have been victimized by a defendant with a mental
Consﬂ??:i'%n with 8 illness, or their survivors, about mental illness and how the criminal justice
system deals with defendants with mental illness.
Prose_cutorial Maximize the use of alternatives to prosecution through pretrial diversion in
Review of 9 appropriate cases involving people with a mental illness.
Charges
Modification of Assist defendants with mental illness in complying with conditions of pretrial
Pretrial Diversion 10 diversion.
Conditions
Pretrial Release/ Maximize the use of pretrial release options in appropriate cases of defendants
Detention 11 with mental illness so that no person is detained pretrial solely for the lack of
Hearing information or options to address the person's mental illness.
Modification of Assist defendants with mental illness who are released pretrial in complying
Pretrial Release 12 with conditions of pretrial release.
Conditions
Ensure that the mechanisms are in place to provide for screening and
Intake at County/ identification of mental illness, crisis intervention and short-term treatment,
Municipal 13 and discharge planning for defendants with mental illness who are held in jail
Detention Facility i 8 p ) ‘g i J
pending the adjudication of their cases.
Adjudication 14 Maximize the availlability and} use of dispositional alternatives in appropriate
cases of people with mental illness.
Sentencing 15 Maximiz_e the use of sentencing options in appropriate cases for offenders with
mental illness.
Modification of Assist offenders with mental illness in complying with conditions of probation.
Conditions of 16

Probation/Super-
vised Release
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POLICY
Report STATEMENT
Chapter EVENT/ISSUE Number POLICY STATEMENT
Incarceration Receiving and Develop a consistent approach to screen sentenced inmates for mental illness
and Reentry S'”take of 17 upon admission to state prison or jail facilities and make referrals, as
Ientenced appropriate, for follow-up assessment and/or evaluations.
nmates
Development of Use the results of the mental health assessment and evaluation to develop an
T;\eat,me”t Plans, individualized treatment, housing, and programming plan, and ensure that this
ssignment to information follows the inmate whenever he or she is transferred to another
Programs, and 18 S
Classification / facility.
Housing
Decisions
Subsequent Identify individuals who—despite not raising any flags during the screening
SReferral ford 19 and assessment process—show symptoms of mental iliness after their intake
creening an . ™ . . .
Mental Health into the facility, and ensure that appropriate action is taken.
Evaluation
Ensure that clinical expertise and familiarity with community-based mental
Release Decision 20 health resources inform release decisions and determination of conditions of
release.
Facilitate collaboration among corrections, community corrections, and mental
Development of 21 . o .
Transition Plan health ofﬁmalslto effect the safe and seamless transition of people with mental
illness from prison to the community.
Modifipation of Monitor and facilitate compliance with conditions of release and respond
Conditions of 22 swiftly and appropriately to violations of conditions of release.
Supervised
Release
Maintaining Ensure that people with mental illness who are no longer under supervision of
Clc’”;_a?; Beltwegn 23 the criminal justice system maintain contact with mental health services and
naiviaual an .
Mental Health supports for as long as is necessary.
System
Improving Obtaining and Determine how the partners will make resources available to respond jointly to
Collaboration Sharing 24 the problem identified.
Resources
Sharing Develop protocols to ensure that criminal justice and mental health partners
Information 25 share mental health information without infringing on individuals’ civil
liberties.
Institutionalizing 26 Institutionalize the partnership to ensure it can sustain changes in leadership
the Partnership or personnel.
Training Determining Determine training goals and objectives and tap expertise in both the criminal
Practitioners Training Goals 27 justice and mental health systems to inform these decisions.
and and Objectives
:noclli?éT::t?rfg Training for Law Establish new skills, recruit, in-service, and advanced skills training
the Community Enforcement 28 requirements for law enforcement personnel about responding to individuals
Personnel with mental illness, and develop curricula accordingly.
o Provide adequate training for court officials (including prosecutors and
Training for 29 defense attorneys) about appropriate responses to criminal defendants who

Court Personnel

have a mental illness.
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POLICY

Report STATEMENT
Chapter EVENT/ISSUE Number POLICY STATEMENT
Training Training for Train corrections staff to recognize symptoms of mental illness and to respond
Practitioners and Corrections 30 appropriately to people with mental illness.
. Personnel
Policymakers and — — - -
; Training for Develop training programs for mental health professionals who work with the
Educating the Ve Ml
- Mental Health 31 criminal justice system
Com;nunlg Professionals J y '
continue X ) -
Educating the Educate the community about mental illness, the value of mental health
comBmgl(r;!ty and 32 services, and appropriate responses when people with mental illness who
c unding come into contact with the criminal justice system.
ommunity
Awareness
Identifying 33 Identify qualified professionals to conduct training.
Trainers
, Evaluate the quality of training content and delivery; update training topics and
E¥f;ijr?:r2g 34 curricula annually to ensure they reflect both the best practices in the field as
well as the salient issues identified as problematic during the past year.
Elements of an | Evidence-Based 35 Promote the use of evidence-based practices and promising approaches in
Effective Mental Practices mental health treatment, services, administration, and funding.
Health System — . :
] Initiate and maintain partnerships between mental health and other relevant
Intggsitclzz of 36 systems to promote access to the full range of services and supports, to
ensure continuity of care, and to reduce duplication of services.
Co-Occurring 37 Promote system and services integration for co-occurring mental health and
Disorders substance abuse disorders.
. Develop and enhance housing resources that are linked to appropriate levels of
Housing 38 mental health supports and services.
Consumer and Involve consumers and families in mental health planning and service delivery.
Family Member 39
Involvement
Cultural 40 Ensure that racial, cultural, and ethnic minorities receive mental health
Competency services that are appropriate for their needs.
Determine the adequacy of the current mental health workforce to meet the
Workforce 41 B
needs of the system’s clients.
Accountability 42 Establish and_ u_tlllze performance measure_s to promote accountability among
systems administrators, funders, and providers.
Advocacy 43 Bun_d awareness_ of the nee_d fqr hlgh quahty, _comprehenswe services and of
the impact of stigma and discriminatory policies on access to them.
Measuring and Identifying Identify outcome measures that will enable policymakers to assess the value
Evaluating Outcome 44 and efficacy of the initiative.
Outcomes Measures
Collecting Data 45 Ensure mechanisms are.m pl.a_ce to capture data consistent with the process
and outcome measures identified.
Disseminating 46 Publicize program successes as appropriate to the media, public, and

Findings

appropriators.
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IV.  USING THE REPORT AND NEXT STEPS

The Consensus Project Report should be used as a compendium of ideas
that will help individuals identify and frame practices and programs that will
improve the response to people with mental illness who are in contact with—or
at risk of becoming involved with—the criminal justice system.

Deciding where to start—especially when familiar with the existing ob-
stacles to improving the systems—is difficult. In more than one community,
reform efforts have been derailed before getting underway because those in-
volved could not decide where to begin. Similarly, attempting to implement
many, if not all, of the policy statements in this report could overwhelm a com-
munity.

The single most significant common denominator shared among commu-
nities that have successfully improved the criminal justice and mental health
systems’ response to people with mental illness is that each started with some
degree of cooperation between at least two key stakeholders—one from the crimi-
nal justice system and the other from the mental health system.

Indeed, the Consensus Project report reflects, on a national level, the value
of substantive, bipartisan, cross-system dialogue regarding mental health is-
sues as they relate to the criminal justice system. At a minimum, such discus-
sions should be replicated in communities across the country. Where those
discussions have already begun, agents of change should capitalize on the win-
dow of opportunity that now exists. The lives of people with mental illness,
their loved ones, and the health and safety of communities in general depend
on it.
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Introduction

he Criminal Justice/Mental Health
Consensus Project is a broad-based, na-
tional effort to improve the response
to people with mental illness who come
into contact (or are at risk of coming into contact)
with the criminal justice system. This report pro-
vides policymakers, practitioners, advocates, and
others determined to address this issue with an
array of options and ideas, many of which have
emerged in communities across the country.

This report has a broad target audience best
characterized as “agents of change.” Defined as a
wide range of leaders in communities and states,
change agents may be state elected officials such as
legislators or appointed administrators and their
staffs who can consider and address the broad policy
issues that have profound implications at the com-
munity level. Because this is a community prob-
lem, however, the change agents must also include
a wide range of community players, starting with
those most closely affected by the problem. They
can use the recommendations found in this report
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to strengthen community structures, and they can
work with policymakers to ensure that solutions
they craft are practical and effective.

Perhaps the most valuable aspect of this re-
port is that it reflects a consensus among the stake-
holders in the criminal justice and mental health
system. Police professionals, district attorneys, pub-
lic defenders, judges, state corrections directors and
jail administrators, community corrections officials,
state mental health directors, local mental health
and substance abuse treatment providers, clinicians,
crime victims, consumers, mental health advocates,
and others have all had input into the report. Leg-
islators, policymakers, practitioners, and other
agents of change can champion and implement the
detailed recommendations in this report knowing
that each has been developed and approved by ex-
perts from an extraordinarily diverse range of per-
spectives who work in and administer the depart-
ments, agencies, and organizations trying every day
to address the needs of people with mental illness
in the criminal justice system.



What, exactly, is the problem? How did it de-
velop? Who can fix it? What can they do? And
where do they start? This report addresses these
questions. State and local government officials and
community leaders can use the policy statements
provided in this report to get beyond discussing the
issue and to begin developing initiatives that will
address the problem. Furthermore, the report en-
ables agents of change to cite programs and prac-
tices that demonstrate that there are in fact juris-
dictions that have already taken steps to implement
a particular policy statement.

Having all of this information in one document,
which reflects countless hours of counsel from over
100 of the most respected criminal justice and men-
tal health practitioners and policymakers in the
United States, is unprecedented. While this report
by itself cannot change a community or system, it
is an extraordinary resource in the hands of a per-
son committed to improving the criminal justice
system's response to people with mental illness.

Criminal Justice/Mental Health Consensus Project
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Introduction The Problem

THE PROBLEM

People with mental illness are significantly overrepresented among the
segment of the population in contact with the criminal justice system. Approxi-
mately 5 percent of the U.S. population has a serious mental illness.! The U.S.
Department of Justice reported in 1999, however, that about 16 percent of the
population in prison or jail has a serious mental illness.? Of the 10 million
people booked into U.S. jails in 1997, at least 700,000 had a serious mental
illness; approximately three-quarters of those individuals had a co-occurring
substance abuse disorder.? A study conducted in New York State found that
men involved in the public mental health system over a five-year period were
four times as likely to be incarcerated as men in the general population; for
women, the ratio was six to one.*

Impact of the Problem on People and Systems

How elected officials and the public understand mental illness as it relates
to the criminal justice system often is informed by newspaper and television
headlines, which typically focus only on the most egregious manifestations of
the problem: a screwdriver-wielding woman with mental illness shot dead by
officers who subsequently tell of being frightened and confused themselves; a
crime victim outraged that, before assaulting her, a person with a history of
untreated mental illness bounced between community mental health centers,
state hospitals, and the local jail.

Although these tragedies sometimes drive policymaking, they are not the
cases involving mental illness most familiar to police officers, prosecutors, de-
fense attorneys, judges, corrections administrators, parole and probation offic-
ers, and other criminal justice personnel. These criminal justice practitioners
are all too familiar with the following scenarios:

+ A police officer returns countless times to a house or street corner in

response to a call for assistance involving the same person with a his-

tory of mental illness; each time, the officer is unable to link the person
to treatment.

+ Month after month, a prosecutor charges the same person with com-
mitting a different public nuisance crime, and, each time, the defen-
dant with mental illness pleads guilty to time served.

1. R. C. Kessler et al., “A Methodology for Estimating the criteria: “They reported a current mental or emotional condition,
12-Month Prevalence of Serious Mental lliness,” In Mental or they reported an overnight stay in a mental hospital or treat-
Health United States 1999, edited by R.W. Manderscheid ment program.” To account for inmate underreporting of their
and M.J. Henderson, Rockville, MD, Center for Mental mental health problems, admission to a mental hospital was in-
Health Services. cluded as a measure of mental illness. Ten percent of inmates
2. Paula. M. Ditton, Mental Health Treatment of Inmates reported a current mental condition and an additional six percent

did not report a condition but had stayed overnight in a mental

and Probationers, Bureau of Justice Statistics, U.S. Depart- i
hospital or treatment program.

ment of Justice, July 1999. The prevalence statistic for
mental illness in U.S. jails and prisons was gathered 3. Linda Teplin and Karen Abram, “Co-Occurring Disorders
through a combination of inmate self-reporting and mental among Mentally IIl Jail Detainees: Implications for Public Policy,”
health treatment history. Inmates in the sample qualified as American Psychologist 46:10, October 1991, pp. 1036-45.
having a mental illness if they met one of the following two

4 Criminal Justice/Mental Health Consensus Project



+ Jail and prison administrators watch their systems swell with these
individuals, who spin through the revolving door of the institution. Cor-
rections officials’ job is to keep these inmates alive, even if that means
isolating them in administrative segregation with no outside contact for
weeks on end. When the release date comes around, freedom for many
prisoners is only temporary, unless they are among the few for whom
reentry has meant planning and linkage with community supports.

* A parole officer already struggling with an overwhelming caseload is
assigned an individual with mental illness released from prison; the
officer receives only limited support from the community-based mental
health program. The parolee is rearrested and returned to prison when
he commits a new crime—urinating on a street corner and making lewd
gestures to frightened people passing by—displaying in public the symp-
toms of his untreated mental illness.

Each of these situations frustrates criminal justice officials; they know they
are failing the person who suffers from mental illness and his or her loved ones.
Encounters between people with mental illness and law enforcement sometimes
end in violence, jeopardizing the safety of consumers and officers. Once incar-
cerated, people with mental illness become especially vulnerable to assault or
other forms of intimidation by predatory inmates.® People with mental illness
also tend to decompensate in prisons and jails—environments that exacerbate
the symptoms of mental illness—and there they are at especial risk of harming
themselves or others. Upon their return to the communities they left behind
during their incarceration, they discover that their criminal records have, in
many cases, made it even harder to obtain access to treatment.

Criminal justice officials may lose sight, however, of the lives these indi-
viduals lead. These are sons and daughters, fathers and mothers, who struggle
daily to fend off symptoms of mental illness. Without adequate treatment, their
disease may disable them significantly. Some experience delusions and may be
convinced that strangers are planning to attack them. In other cases, depres-
sion immobilizes them; overcome with a sense of hopelessness, their physical
strength deteriorates. Many of them are people who've spent years trying to
mask torments or hallucinations with alcohol or any street drug they could
scrape together enough money to buy and now are dependent on these sub-
stances to avoid withdrawal states and further decompensation. Often, their

4. Judith F. Cox, Pamela C. Morschauser, Steven Banks,
James L. Stone, “A Five-Year Population Study of Persons
Involved in the Mental Health and Local Correctional Sys-
tems,” Journal of Behavioral Health Services & Research
28:2, May 2001, pp. 177-87. This study used data from
the mental health and criminal justice systems of 25 upstate
New York counties. The study defines individuals who have
been in the public mental health system as having been in
a state-run psychiatric inpatient facility or a local psychiat-
ric inpatient facility, or having received mental health ser-
vices from a local, general hospital using Medicaid cover-
age. Incarceration was defined as having spent at least
one night in jail during the five-year study period.

5. See testimony of Reginald Wilkinson, then vice presi-
dent, Association of State Correctional Administrators and
director, Ohio Department of Rehabilitation and Correction,
before the House Judiciary Committee, Subcommittee on
Crime, Terrorism and Homeland Security, oversight hearing
on “The Impact of the Mentally Il on the Criminal Justice
System,” September 21, 2000, available at:
www.house.gov/judiciary/wilk0921.htm .

"Inmates, families, guards,
judges, prosecutors and
police are in unique agree-
ment that our broken sys-
tem of punting the most
seriously mentally ill to the
criminal justice system
must be fixed."

U.S. CONGRESSMAN
TED STRICKLAND
Ohio

Source: U.S. House Committee
on the Judiciary, Subcommittee on
Crime, Terrorism, and Homeland
Security. The Impact of the Men-
tally Il on the Criminal Justice
System. 107th Congress, Septem-
ber 21, 2001
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exhausted families have run out of the funds and emotional resources to take
care of them.

Sometimes, when the criminal justice and mental health systems let some-
one with mental illness fall through the cracks, a stranger is harmed and justi-
fiably motivated to demand accountability from the person with the mental
illness and the public health system that failed. More often, when a person
with a mental illness does assault someone, the victim is a family member,
friend, or acquaintance.® Whether relatives or strangers, the victims are usu-
ally left to make sense of the baffling interface between the criminal justice
system and the mental health system.”

The current situation not only exacts a significant toll on the lives of people
with mental illness, their families, and the community in general, it also threat-
ens to overwhelm the criminal justice system. Police departments dedicate
thousands of hours each year transporting people with mental illness to hospi-
tals and community mental health centers where staff often are unable to ad-
mit the individual or quickly return him to the streets. Judges, prosecutors,
and defense attorneys race through backlogged dockets, disposing of most cases
in minutes, but find that the symptoms and behaviors of the growing numbers
of defendants with mental illness who appear in their courtrooms cannot be
processed as quickly. On any given day, the Los Angeles County Jail holds as
many as 3,300 individuals with mental illness—more than any state hospital or
mental health institution in the United States.® Without adequate planning to
transition inmates with mental illness back into the community, many will
quickly return to jail or prison; recidivism rates for inmates with mental illness
can reach over 70 percent in some jurisdictions.’

Every criminal justice professional would agree that the system has inher-
ited a problem of enormous scope and complexity. Police, courts, and correc-
tions officials feel they’re boxed in. Resources are stretched to the limit: they’re
tight on money and even tighter on time. Under the circumstances, many have
tried to find a way to serve people with mental illness more efficiently. But
with limited options and resources, especially in rural areas, many criminal
justice practitioners are frustrated because they know what they’re doing isn’t
enough.

6. Ditton, Mental Health and Treatment, 4. More than 60
percent of the victims of violent crimes committed hy
state prisoners with mental illness were known to the of-
fenders.

7. People with mental illness who themselves are the
victims of a crime are a notable subset of this population.
While especially in need of support services, they in par-
ticular suffer from insufficient coordination hetween crimi-
nal justice and mental health systems. Although some
recommendations in this report address this population,
the issue of victims with mental illness is generally beyond
the scope of this report.

8. Sacramento Bee, “Treatment Not Jail: A Plan to Re-
build Community Mental Health,” March 17, 1999, Section B,
p. 6.

9. Lois A. Ventura, Charlene A. Cassel, Joseph E. Jacoby,
Bu Huang, “Case Management and Recidivism of Mentally
Il Persons Released From Jail,” Psychiatric Services
49:10, Oct. 1998, 1330-37. This study examined the effect
of community case management on recidivism for jail de-
tainees who have mental illness. The study followed
releasees for 36 months. Within the 36 months, 188 of 261
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"It is unacceptable that Los
Angeles County and New
York jails have essentially
become the largest mental
health care institutions in
our country—these are jails,
after all, not mental health
facilities."

U.S. SENATOR
MIKE DEWINE
Ohio

Source: U.S. House Committee

on the Judiciary, The Impact of the
Mentally Il on the Criminal Justice

System. September 21 2001



Origins of the Problem

Understanding why this problem has become so acute in recent years re-
quires some familiarity with the dramatic shifts in mental health and criminal
justice policy over the course of recent decades.

Few institutions have attempted so complete a change over the previous
35 years as has the nation’s public mental health system. Once based exclu-
sively on institutional care and isolation, the system has shifted its emphasis
almost entirely to the provision of community-based support for individuals with
mental illness. In 1955, state mental hospital populations peaked at a combined
559,000 people; in 1999 this number totaled fewer than 80,000.1° There are
many reasons for this change; fiscal reality, political realignment, philosophical
shifts, and medical advances, in no particular order, have all played a part. These
forces and others have converged to create a reality that few could have envi-
sioned when the Community Mental Health Centers Act was signed into law in
1964.1

For many clients who utilize this system, successful community integra-
tion has indeed been achieved. Reliable data on the success of community men-
tal health are difficult to find, but anecdotal experience shows that many people
with active or past diagnoses of mental illness live and work “normally” in com-
munities across the country. Their very success in achieving recovery helps
them to mix unremarkably with their families, neighbors, and coworkers.

The mental health system today has powerful and effective medications
and rehabilitation models with which to work. The professionals in the system
know much about how to meet the needs of the people it is meant to serve. The
problem comes, however, in the ability of the system’s intended clientele to
access its services and, often, in the system’s ability to make these services
accessible. The existing mental health system bypasses, overlooks, or turns away
far too many potential clients. Many people the system might serve are too
disabled, fearful, or deluded to make and keep appointments at mental health
centers. Others simply never make contact and are camped under highway over-
passes, huddled on heating grates, or shuffling with grocery carts on city streets.

The lack of affordable, practicable housing options for individuals with
mental illness compounds the difficulty of providing successful treatment. With-
out housing that is integrated with mental health, substance abuse, employ-

subjects (72 percent) were rearrested.

10. TA. Kupers, Prison Madness: The Mental Health
Crisis Behind Bars and What We Must Do About It, San
Francisco, Jossey-Bass Publishers, 1999.

11. The public, the media, and even some in the crimi-
nal justice and mental health system, suggest that there is
a causal connection between the dramatic reduction in the
number of people in mental health institutions and the
extraordinary growth of the prison and jail population.
Some present two straight-line graphs to illustrate the
point, implying that the very same people who used to be

in mental health institutions are now in prison or jail. In
fact, no study has proven that there has been a transition
of this population from one institution to another. Indeed,
while the gross number of people with mental illness incar-
cerated has increased significantly in recent years, there is
no evidence that the percentage of people in prison or jail
who have a mental illness is any greater than it was 35
years ago when the Community Mental Health Centers Act
was passed. See Henry J. Steadman et al., “The Impact of
State Mental Hospital Deinstitutionalization on United States
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Introduction The Problem

ment, and other services, many people with mental illness end up homeless,
disconnected from community supports, and thus more likely to decompensate
and become involved with the criminal justice system. Most studies estimate
that at least 20 to 25 percent of the single adult homeless population suffers
from some severe and persistent mental illness.!?

It is against this backdrop that officials in the criminal justice system have
in recent years encountered people with mental illness with increasing frequency.
Because of sensational news headlines or other sources that stigmatize mental
illness, some criminal justice professionals may be prone to making the incor-
rect assumption—which most of the public makes—that mental illness by defi-
nition incorporates violent behavior.’* They may respond to situations on the
street, in a courtroom, or at a parole board hearing on the basis of common but
erroneous perceptions. In such instances, police, judges, and releasing authori-
ties may be especially wary about releasing people with mental illness into the
community.

Compounding the problems stemming from the stigma associated with
mental illness, changes to criminal justice policies during the course of the last
two decades have prolonged the involvement of people with mental illness in
the criminal justice system. For example, in response to community or govern-
ment leaders’ demands to increase quality of life and to reduce crime and fear of
crime, many police departments have instituted “zero tolerance” policies, ar-
resting people committing offenses such as loitering, urinating in public, and
disturbing the peace.l” Many individuals netted as a result of these tactics
were people demonstrating in public the symptoms of untreated mental illness.
The majority of these people also have a co-occurring substance abuse problem.
As legislatures have increased the length of prison sentences (and frequently
made them mandatory) for the possession or sale of some illegal substances,
growing numbers of people with mental illness have been incarcerated—and for
longer periods of time.

Already overcrowded and overburdened, prisons and jails typically are
without the resources to ensure the availability of effective mental health treat-
ment and appropriate medications. In these cases, a person with mental illness
is likely to decompensate, exacerbating the symptoms of his or her mental ill-

Prison Populations, 1968-1978,” Journal of Criminal Law &
Criminology 75:2, 1984, pp. 474-90.

12. Paul Koegel et al., “The Causes of Homelessness,”
in Homelessness in America, 1996, Oryx Press. However,
according to the Federal Task Force on Homelessness and
Severe Mental Iliness, only approximately 5 percent of
people with severe mental iliness are homeless on a given
day. Federal Task Force on Homelessness and Severe
Mental lliness, 1992, Qutcasts On Main Street: A Report of
the Federal Task Force on Homelessness and Severe Men-
tal lliness, Washington, D.C., GPO. For more information
on homelessness and mental illness see A.D. Lezak and E.
Edgar, Preventing Homelessness Among People with Se-
vere Mental Iliness, Rockville, MD, Center for Mental

Health Services, 1999 and The National Resource Center on
Homelessness and Mental lliness, National Organizations
Concerned with Mental Health, Housing, and Homelessness,
Delmar, NY, 2001, available at: www.nrchmi.com

13. U.S. Surgeon General, Mental Health: A Report of
the Surgeon General, 1999, Available at:
www.surgeongeneral.gov.

14. H. Steadman, E. Mulvey, J. Monahan, P Robbins, P.
Applebaum,, T. Grisso, L. Roth, and E. Silver, "Violence
by People Discharged From Acute Psychiatric Inpatient Fa-
cilities and by Others in the Same Neighborhoods. Archives
of General Psychiatry 55, 1998, 393-401. See also K.T.
Meuser, et. al., "Trauma and Post-Traumatic Stress Disor-
der in Severe Mental lliness," Journal of Consulting and

8 Criminal Justice/Mental Health Consensus Project

Violence and
Ve

Popular beliefs about violence and
mental illness do not jibe with
reality. The results of several
recent, large-scale research
projects conclude that only a
weak statistical association be-
tween mental disorder and vio-
lence exists. '  Serious violence
by people with major mental dis-
orders appears concentrated in a
small fraction of the total num-
ber, and especially among those
who use alcohol and other drugs
and those without access to ef-
fective services.!’® Indeed, the
vast majority of people with men-
tal illness are not violent; they
are more likely to be victims of
crime than they are likely to harm
others.'



ness. As aresult, the person may act out and fail to follow prison rules, which in
turn extends the period of incarceration for the individual. For these reasons,
people with mental illness tend to stay in jail or prison considerably longer than
other general population inmates. For example, on Riker’s Island, New York
City’s largest jail, the average stay for all inmates is 42 days, but it is 215 days
for people with mental illness.!®

Inmates with a mental illness who leave prison or jail are typically pro-
vided with just a short (two weeks or less) supply of medications and enough
money to take a one-way trip on public transportation. Without housing, link-
age to a community-based mental health treatment program, or other much
needed services, the person typically returns to the type of behavior that origi-
nally contributed to his or her incarceration.

REASONS FOR HOPE

The good news is that the urgency of the problem has bred numerous work-
able options—within a framework of limited resources—in many communities
across the country. These efforts span the criminal justice continuum, preced-
ing arrest and continuing past incarceration and the individual’s reentry into
the community, and their success is often a function of the creation of partner-
ships, especially between the criminal justice and mental health systems. By
forming partnerships police officers on the street, booking officers in the sta-
tions, jailers, judges, public defenders, prosecutors, probation officers, prison
administrators, and parole officers have created service and diversion options
that support their public safety functions, and, at the same time, ensure appro-
priate care of people with mental illness who come into their systems. Along
with mental health providers, these partnerships may also include housing
agency officials, substance abuse treatment providers, business owners, fami-
lies, and people who themselves have a mental illness. Identifying and engag-
ing others with a stake in the problem builds a support network for its solution.
Partnerships create a framework for moving forward. They help identify com-
munity strengths and resources as well as deficits and needs. Most important,

Clinical Psychology 66:3, 1998, 493-99..
15. Ihid.

16. Virginia Hiday, Marvin S. Swartz, Jeffery W.
Swanson, Randy Borum, and H. Ryan Wagner, “Criminal
Victimization of Persons with Severe Mental Iliness,”
Psychiatric Services 50, 1998, pp. 62-68. This study
tracked 331 involuntary mental health outpatients. The
rate of nonviolent victimization for the study cohort (22.4
percent) was similar to that in the general population
(22.1 percent). The rate of violent criminal victimization,
however, was two and a half times greater than in the
general population—38.1 percent compared to 3.1 percent.
In multivariate analysis, substance use and transient living

conditions were strong predictors of criminal victimization.

17. Ditton, Mental Health and Treatment, 4. According to
the Bureau of Justice Statistics, over one-quarter of the
inmates with mental illness in local jails were incarcerated
for a public order offense.

18. Fox Butterfield, “Prisons Replace Hospitals for the
Nation’s Mentally ll,” New York Times, March 5, 1998,
Al. Refers to testimony of Dr. Arthur Lynch, director of
Mental Health Services for the NYC Health and Hospitals
Corporation, hefore the Subcommittee on Mental Health,
Mental Retardation, Alcoholism and Drug Abuse Service
(April 22, 1998).
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"As a member of the Senate
Appropriations Committee
in Pennsylvania, | am
acutely aware of the unsus-
tainable rate at which the
budgets for our county jail
system and Department of
Corrections are growing. We
want to continue ensuring
that we throw away the key
when we lock up violent
offenders. We cannot afford
to maintain that practice if
we continue incarcerating
nonviolent offenders or
misdemeanants who are in
prison or jail only because
they have a mental illness."

SENATOR ROBERT J.
THOMPSON

Chair, Appropriations
Committee, PA

Source: U.S. House Committee
on the Judiciary, The Impact of the
Mentally Il on the Criminal Justice
System. September 21 2001
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Introduction How to Use this Report

perhaps, a community partnership becomes a single voice that demands atten-
tion and appeals convincingly for assistance needed to solve the problem.

The extent to which a partnership at the community level changes systems
depends on the extent to which leaders emerge at the state level. State legisla-
tures raise and appropriate money. They write laws that affect who gets into
the criminal justice system and how they are treated. Public mental health
systems are administered and funded at the state level, so decisions made there
affect every community statewide. If the criminal justice system’s encounters
with people who have mental illness are to be changed, community partners
and state policymakers must work together. This report should be exception-
ally helpful in that regard.

HOW TO USE THIS REPORT

This report comprises 46 policy statements, each of which can serve as a
guiding principle or as the underpinning of an initiative to improve the crimi-
nal justice system’s response to a person with mental illness. Each policy state-
ment is followed by a series of recommendations—lettered statements in bold
text—highlighting the steps that should be taken to implement the correspond-
ing policy. The policy statements and recommendations will help agents of
change to focus their efforts on particular aspects of the interaction between
individuals with mental illness and the criminal justice system.

Woven into the discussion of each recommendation are examples of pro-
grams, policies, or elements of state statutes that illustrate one or more
jurisdiction’s attempt to implement a particular policy. By highlighting certain
approaches, however, the report is not promoting them as “best practices.” They
are simply efforts that involve partnerships, resourcefulness, or even longtime
practices for other communities to consider. (Programs, policies, and statutes
highlighted in the text are, with some exceptions, described in more detail in
Appendix B: Program Examples Cited in the Report.) Just as this report recog-
nizes that each person with mental illness is unique, the report’s authors under-
stand that communities, their problems, and potential solutions vary consider-
ably across the country. What works in one community may not be a perfect fit
for its neighbor, let alone for a community halfway across the continent. In-
deed, this report emphasizes that each community must find its own solutions
to these complex and interwoven problems. The practices and approaches cho-
sen for examples in this report are themselves continuing to evolve and adapt to
changing community conditions.

10 Criminal Justice/Mental Health Consensus Project

The Target
Population

Policy statements in this report
address individuals whose behav-
jor—not diagnosis alone—reflects
some type of severe or serious
mental illness. In addition, the
target population for this project
includes individuals who exhibit
symptoms of brain injury, mental
illness relating to aging (i.e., de-
mentia), coexisting developmen-
tal disability, or co-occurring sub-
stance abuse problems. The
target population excludes indi-
viduals who exhibit symptoms of
character disorder, developmen-
tal disability, or substance abuse
only.

The age of the target population
is adult, with two exceptions.
Recommendations that deal with
local law enforcement contem-
plate juveniles whose age is of-
ten not immediately apparent to
an officer. In addition, those rec-
ommendations developed for cor-
rections administrators target
adults as well as juveniles incar-
cerated in adult correctional fa-
cilities. (The situation involving
juveniles with mental illness who
come into contact with the crimi-
nal justice system is no less se-
rious and in need of policy-
makers’ attention than those prob-
lems regarding adults with men-
tal illness who come into contact
with the criminal justice system.
Nevertheless, the systems that
deal with the two age populations
are distinct, and there were not
sufficient resources available in
this project to evaluate the prob-
lems regarding both adults and
juveniles.)



Common Language, Common Terms

The two worlds of justice and mental health each have their own
language, with terms that do not always easily translate into
broader, more familiar words; for this reason, a comprehensive
glossary is included as Appendix A. There are some terms,
however, that appear throughout the document, and warrant ex-
planation up front.”

co-occurring disorders. The term co-occurring disorders
used throughout this manuscript refers to the combination of a
substance use disorder with a non-addictive mental disorder.
Although there may be other "co-morbid" conditions, especially
in those with co-occurring disorders (e.g. HIV/AIDS, Hepatitis,
or diabetes), because of the high frequency that addictive be-
havior occurs in individuals with mental disorders, co-occurring
disorders are extremely relevant to this report. Other frequently
used terms for this condition include; dual diagnosis, MICA
(mentally ill substance abuser), and CAMI (chemical abuse and
mental illness).

diversion. There are two distinct definitions that apply to the
usage of the word in the text. The first, and most prevalent,
means removing someone from the traditional track or expected
process of the criminal justice system; police diversion (or pre-
booking diversion) means that the person is not taken into cus-
tody but either taken home, to some treatment or support sys-
tem, or simply released in lieu of charging the person with a
crime. Jail diversion means a judicial decision that pretrial re-
lease or probation is more appropriate then incarceration.

In Chapter 3: Pretrial Issues, Adjudication and Sentencing, how-
ever, there is a narrower definition employed, usually called "pre-
trial diversion". This term of art describes a process wherehy
prosecutors—and only prosecutors—may decide that bringing
the full force of the justice process to bear in a particular in-
stance is not warranted. This can occur for a number of rea-
sons; the prosecutor might decide that since the defendant is a
first-time offender and the charge is minor, it is simply not worth
the systems time and resources to prosecute. Or the prosecutor
might feel that having an offender go through the system would
do the person more harm than good and society would, in the
end, pay the price.

Usually when this second definition is used, there is a program
that the defendant enters as part of a contract entered into be-
tween the defendant and the prosecutor. The defendant agrees
to comply with certain conditions on his behavior for a fixed
period of time; the state agrees to drop the charges if the defen-
dant is successful.

jails and prisons. Jails are usually defined as the facility of
incarceration that is used primarily for people awaiting trial and
for those sentenced to short-usually one year or less-terms of
incarceration. Jails are typically run by the county. The average

19. Definitions concerning mental health and mental illness are courtesy of the U. S.

Department of Health and Human Services, Mental Health: A Report of the Surgeon
General, Rockville, MD: 1999, pp. 4-5; 46.

length of stay in jails is brief, measured in days rather than months
or years, when compared with prisons. In most instances it is
difficult to predict how long an individual will remain in jail, since
many are there simply because they have not yet been able to
make bail. Jails over the period of a year will have a much higher
number of discrete individuals entering and leaving the facility
than do prisons.

Unlike jails, prisons are state-operated and typically hold only
those persons sentenced to over a year. Unlike jails, where there
is a mix of pretrial and sentenced persons in the population, all
people entering prison have fixed sentences defining how long
they will remain incarcerated. The average lengths of stay in
prison is always measured in years.

The inmate with a mental illness in a jail is there for a short
period of time, is exposed to large numbers of inmates coming
and going, is rarely able to hecome involved in an effective treat-
ment protocol since their stay is likely to be short, and may
have little understanding of why they are incarcerated, all con-
tributing to a high level of stress and anxiety. The prison in-
mate on the other hand has time to develop a pattern for his
days and usually has access to treatment for his illness. On the
other hand, he will likely be incarcerated for years and will face
numerous difficulties in adjusting to the outside world when
finally released.

mental health. A state of successful performance of mental
function, resulting in productive activities, fulfilling relationships
with other people, and the ability to adapt to change and to cope
with diversity. One person's understanding of mental health
may differ from another's based on cultural values and other
factors.

mental illness. The term that refers collectively to all diag-
nosable mental disorders.

mental disorders. Health conditions that are characterized
by alterations in thinking, mood, or behavior (or some combina-
tion thereof) associated with distress and/or impaired function-
ing such as Alzheimer's disease, depression, and Attention-Defi-
cit/Hyperactivity Disorder.

Serious Mental Illness (SMI). A term defined by federal
regulations that generally applies to mental disorders that inter-
fere with some area of social functioning.

Severe and Persistent Mental lliness (SPMI). About half
of those with serious mental illness were identified as heing
even more seriously affected, with diagnoses that includes schizo-
phrenia, severe depression, hipolar disorder, panic disorder, and
obsessive-compulsive disorder. Approximately 5.4 percent of
the adult population is affected hy SMI while roughly 2.6 percent
of the population is affected with SPMI.

Criminal Justice/Mental Health Consensus Project 11



Introduction Getting Started

The policy statements in the report are divided into two parts. Part One is
organized according to events on the criminal justice continuum that provide
significant opportunities to change the course of involvement a person with
mental illness might have with the criminal justice system.?’ The first event
(and the corresponding policy statement) addresses the obligation of the mental
health system to minimize the frequency with which a person with mental ill-
ness comes into contact with police. Subsequent policy statements describe
options that should be available and policies that should be in place for law
enforcement, courts, corrections, and community corrections officials encoun-
tering people with mental illness.

Four themes recur throughout the first part of the report: 1) improving
collaboration; 2) training staff; 3) building an effective mental health system ;
and 4) measuring and evaluating outcomes. The policy statements in Part Two
of the report are organized according to these overarching themes.

About the Target Population

The policy statements and recommendations for implementation in this
report contemplate a broad spectrum of the population with mental illness in
contact with the criminal justice system.

The report identifies approaches for addressing issues related to the inap-
propriate involvement of people with mental illness with the criminal justice
system. It does not, however, set out to exonerate all people with mental illness
of any wrongdoing, nor does it intend to insulate them from the consequences of
their actions. Some people with mental illness may commit crimes for which
they, like anyone else, should be arrested, prosecuted, or imprisoned. In these,
as in all serious criminal cases, prosecutors, judges, and juries should consider
all available evidence and decide accordingly. With this in mind, this report

20. This report does not attempt to discuss every event
along the criminal justice continuum. Rather, specific events
are discussed for which there is opportunity to change the
typical interaction between a person with mental illness and
the criminal justice system.

of jail inmates with mental illness reported being unem-
ployed in the month before their arrest.

23. lhid. Though only approximately 5 percent of individu-
als with severe mental illness are believed to be homeless,
Ditton found that 30 percent of jail inmates with mental

21. People who are found not competent to stand trial
(and the process by which this occurs) are not the focus of
this report. Although the public and some policymakers
may be most familiar with cases involving pleas of not
guilty by reason of insanity (or under new state laws, a
conviction of “guilty but insane™), these cases in fact rep-
resent a very small fraction of the overall number of
people with mental illness who come into contact with the
criminal justice system. A 1996 study of the Baltimore
Circuit Court estimated that of 60,432 indictments filed
during one year, only eight defendants (.013 percent) ulti-
mately pleaded not criminally responsible. All eight pleas
were uncontested by the state. Jeffrey S. Janofsky,
Mitchell H. Dunn, Erik J. Roskes, Jonathan K. Briskin, Maj-
Stina Rudolph Lunstrum, “Insanity Defense Pleas in Balti-
more City: An Analysis of Qutcome,” American Journal of
Psychiatry 153:11, November, 1996, pp.1464-68.

22. PM. Ditton, Mental Health Treatment. 38 percent of
state and federal inmates with mental iliness and 47 percent

iliness and 20 percent of state prison inmates with mental
iliness reported living in a shelter in the 12 months prior to
arrest; see also note 12.

24. One 1997 survey estimates that nearly 35 percent of
the individuals receiving some form of mental health treat-
ment (inpatient, residential, outpatient, etc.) are either
black or Latino. Laura J. Milazzo-Sayre et. al., “Chapter
15: Persons Treated in Specialty Mental Health Care Pro-
grams, United States, 1997.” The Center for Mental Health
Services. An even greater percentage of the population in
jail or prison that has a mental illness is disproportionately
black or Latino. Sixty-two percent of prison inmates in
1999 were people of color. Black males have a 29 percent
chance of serving time in prison at some point in their
lives; Hispanic males have a 16 percent chance; white
males have a 4 percent chance. Mark Mauer, Intended and
Unintended Consequences, State Disparities in Imprisonment,
The Sentencing Project, 1997.
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Understanding the
Target Population

Every person with mental illness
who comes into contact with the
criminal justice system is in
some way unique. Many of the
report’s recommendations are
based on this premise. The re-
port also recognizes that the vast
majority of people with mental ill-
ness function appropriately in the
community and commit no
crimes. Just the same, some
generalizations can he made
ahout the people with mental ill-
ness who are the focus of this
report. They frequently are the
poorest and most disabled citi-
zens in the community.”? Many
are homeless or inadequately
housed.” In many communities,
they are overwhelmingly people
of color.?* They face multiple stig-
mas, especially if they have his-
tories of criminal justice involve-
ment overlaid on their histories
of mental illness. In many cases,
they are detained or arrested for
actions over which they have little
choice or control, at least at the
moment of apprehension. The
majority uses and abuses street
drugs or alcohol. Many have re-
ceived little or no treatment for
their mental illness.



addresses people with mental illness who are at risk of involvement
with the criminal justice system, people with mental illness who are
charged with (or convicted of) committing misdemeanors and those
who have been charged with (or convicted of) committing serious felo-
nies.?

GETTING STARTED

The policy statements in this report make up a compendium of
ideas, recommendations, and innovative examples that have worked
well in different places around the country and therefore should at
least be considered for implementation in other communities. Col-
lectively, they provide a comprehensive vision for the criminal justice
and mental health systems’ response to people with mental illness.
To appreciate this vision (and the range of measures that exist to
begin to address the problem) and to inform an agent of change’s
decision of where to start, reading the entire report—regardless of
the reader’s area of expertise—is essential.

Unless efforts in a jurisdiction to improve the response to people
with mental illness who are in contact with criminal justice system
are already well-advanced, simply becoming familiar with the report’s
organization and the target population will not make it clear which
policy statement to implement first. In fact, each policy statement is
a possibility for an agent of change to consider; no single one is an
essential first step to initiating change.

It will be tempting for some readers to focus only on the imple-
mentation of those policy statements over which they have the must
influence. Police professionals, for example, will likely gravitate to-
ward those policy statements that address law enforcement’s contact
with people with mental illness. Prosecutors may quickly fast-for-
ward to Policy Statement 9: Prosecutorial Review of Charges.

Although focusing the application of the report in a community
to a limited number of policy statements, at least at the outset, is
probably advisable, readers should not overlook a central message of
this document: actions that law enforcement, courts, or corrections
officials take have ramifications for the entire criminal justice sys-
tem. For example, how a police officer responds to an incident in-
volving a person with a mental illness informs the decision that a

25. Information provided by Patrick Vanzo, Section Chief,
Crisis and Engagement Services, Mental Health, Chemical
Abuse and Dependency Services Division, King County Dept.
of Community and Human Services.

26. Information available at: www.thresholds.org.

How Can We Afford these
Programs?

State and local government officials will likely
be wary of implementing many of the policy
statements in this report, which may appear
to hinge on the infusion of new federal, state,
or local funds. Practitioners, policy-
makers, and advocates, however, should not
allow such concerns to stifle plans for new
programs, policies, and legislation.

As indicated earlier in the introduction, the
resources that the criminal justice and men-
tal health systems currently allocate to ar-
rest, hospitalize, prosecute, and incarcerate
people with mental illness who are in contact
with the criminal justice system is stagger-
ing. For example, officials in King County,
Washington determined that, over the course
of one year, 20 individuals were repeatedly
hospitalized, jailed, or admitted to detoxifica-
tion centers, costing the county approximately
$1.1 million.?

Experience in Chicago, Illinois is one of the
many examples that demonstrate that an ef-
fective program can have a dramatic impact
on jail and hospital expenditures. Staff from
the Thresholds Jail Program, which provides
case management for people with mental ill-
ness released from jail, calculated the num-
ber of days that 30 people who had heen
through the program were incarcerated and/
or hospitalized in the year after their partici-
pation in the program. In total, the 30 indi-
viduals spent approximately 2,200 days less
in jail (at $70/day) than they had during the
year preceding their participation in Thresh-
olds. These same 30 people also spent about
2,100 fewer days (at $500/day) in hospi-
tals.? Although this significant savings in jail
and hospital days (which, on paper, equals
about $1.1 million) is not necessarily real-
ized in reduced budget costs to any agency,
it does effect a vastly improved use of re-
sources for the jail and area hospitals.

Many of the examples cited in this report
have demonstrated a reduction in jail and
hospital days for people with mental illness
who had formerly cycled among various in-
stitutions.  These jail, prison, and hospital
beds are among the most expensive re-
sources available to the criminal justice and
public health systems. In sum, when it
comes to people with mental illness and the
criminal justice system, policymakers simply
can't afford not to do business differently.

Criminal Justice/Mental Health Consensus Project 13



Introduction Getting Started

prosecutor makes in charging the defendant, which, in turn, is an important
factor a judge will take into account when setting bail. Corrections administra-
tors rely on information obtained during the pretrial phase and at sentencing to
develop a treatment plan while the inmate is incarcerated; reports regarding
the extent to which such a plan is successful inform community corrections
authorities’ release decisions and plans for supervision of a person with mental
illness released to the community.

Considering the implementation of the policy statements that, on their
face, appear to address the mental health system only is also essential. Just as
criminal justice professionals must appreciate a system-wide response to the
problem, so must they appreciate what needs to happen for the mental health
system to be accessible and effective. A community mental health system that
does not meet these two criteria is unlikely to successfully engage an individual
with mental illness in treatment, and thus will quickly cause criminal justice
officials to lose confidence in the community’s capacity to support people with
mental illness.

Policymakers (such as legislators or county executives) whose authority spans
many or all of recommendations in the report, will wonder which policy state-
ment to implement first. For them and other agents of change, deciding where
to start—especially when familiar with the existing obstacles to improving the
systems—can be difficult. In more than one community, reform efforts have
been derailed before really getting under way because those involved could not
decide where to begin. Similarly, attempting to implement many or all of the
policy statements in this report at once could overwhelm a community.

Aside from differences in the size and nature of the jurisdictions where the
problem plays out, there is great variability in the history, politics, resources,
and leadership of each community. These are the factors that typically steer
agents of change to distinct policy statements.

The single, most significant common denominator shared among commu-
nities that have successfully improved the criminal justice and mental health
systems’ response to people with mental illness is that each started with some
degree of cooperation between at least two key stakeholders—one from the
criminal justice system and the other from the mental health system. Accord-
ingly, deciding where to begin will depend on the people brought together to
address the problem and the resources available to them in their community.

In sum, sparking a dialogue and cultivating a relationship between crimi-
nal justice and mental health stakeholders is, for those communities where
such collaboration does not already exist, where the agent of change should
start. Similarly, criminal justice or mental health professionals should avoid

forging ahead with the implementation of a particular policy statement with-
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out first ensuring that their action plan has taken into account the implications
for the entire criminal justice and mental health systems.

For these reasons, getting started translates into facilitating communica-
tion and building cooperation among criminal justice and mental health stake-
holders. A precedent for such cooperation and communication that involves
criminal justice or mental health stakeholders exists in nearly every commu-
nity. Indeed, policymakers and practitioners typically appreciate the value of
collaboration, and they invariably have some experience seeding or maintain-
ing an effort that depends on two or more organizations working together.

Still, effecting collaboration between the criminal justice and mental health
systems can be particularly vexing. Accordingly, the remainder of this intro-
duction reviews important issues to consider for communities where represen-
tatives of the two systems have yet to begin working together or where such
efforts have stalled.

Recognizing the Complexities of the Mental Health System

Exploratory discussions with stakeholders in the mental health system
will, sooner or later, focus on their capacity to make mental health services
available to those who need them most. Before an agent of change reaches out
to representatives of the mental health system, it is essential that he or she
appreciate how the mental health system works.

As mentioned earlier, the advent of new treatments and service system
models is, in many ways, revolutionizing the mental health system. No less
dramatic has been the change in orientation from grim acceptance of the sup-
posed irreversibility of the decline associated with mental illness that charac-
terized all thinking about the condition just a few decades ago to the burgeon-
ing belief in recovery today expressed by researchers, clinicians, advocates,
families, and—most of all—consumers. Recognition that people with mental
illness can and do get better has given hope to many individuals. It is also chang-
ing the way people think and talk about mental illness and thus altered the
course of policy.

With a foundation of hope and recovery, the system sees reintegration into
the community as perhaps its highest priority. Clinical decisions, funding struc-
tures, and other incentives are aligned in many places to direct people with
mental illness toward community integration. Administrators, advocates, con-
sumers, and experts see hospitalization as a costly alternative residing at the
far end of a continuum that should include a rich offering of community-based
interventions. Agreement in the field dissolves, however, when stakeholders
discuss where to turn when mental health treatment systems have failed to

successfully engage an individual in treatment. Conflicting views on involun-

"Remarkable treatments
exist, and that's good. Yet
many people—too many

people—remain untreated.

Some end up addicted to

drugs or alcohol. Some end
up on the streets, homeless.

Others end up in our jails,
our prisons, our juvenile
detention facilities."

PRESIDENT
GEORGE W. BUSH

Source: Remarks by the Pres

dent on Mental Health, April 29,

2002.

University of New Mexico Conti
ing Education Conference Cente
Albuquerque, New Mexico
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Introduction Getting Started

tary commitment illustrate this tension. Some see involuntary inpatient or out-
patient treatment as the ultimate intrusion, a dehumanizing deprivation of rights
to be avoided at all costs. Others hail involuntary treatments as necessary and
lifesaving tools that must be employed when an individual’s judgment is im-
paired. Most in the field feel torn and seek a balance that respects both realities.

The trend away from hospitalization and the embrace of recovery have led
to a new view of the place of control in mental health treatment. Just as laws
and policies in effect in most states steer mental health clients toward treat-
ment in the “least restrictive setting,” so do treatment professionals speak of
ensuring patients the greatest possible degree of control over their own treat-
ment choices. In recent years, mental health advocates and professionals have
reexamined the use of coercive measures in mental health treatment settings.
Many practitioners have worked hard, for example, to reduce the use of re-
straints and punitive seclusion in clinical settings, recognizing that they have
no therapeutic value and can only be justified when physical safety is at issue,
and laws and regulations have been rewritten to reflect this new understand-
ing. Appreciating the mental health system’s views regarding coercion may be
particularly difficult for someone working in the criminal justice system, where
coercion is inherent at every juncture to ensure people obey laws and follow
rules. Yet, the use—and perceived use—of coercion has become the subject of
much concern and debate within the mental health community. Most of the
recommendations offered in this report address issues that arise when people
with mental illness are in contact with—or are under control of—the criminal
justice system, and they reflect the powers at that system’s disposal. By the
same token, the report takes into account the mental health system’s values
and largely steers away from making recommendations that would apply coer-
cive measures to people with mental illness on whom the criminal justice sys-
tem has no hold.

In addition to understanding key values of the mental health system, an
agent of change should become familiar with its complex organizational struc-
ture. Understanding how a system is organized largely depends on learning
how it is funded. When it comes to the mental health system, this can be a true
challenge. No rational organization chart can possibly be drawn that accu-
rately depicts the administration and delivery of mental health services in this
country. In contrast to the criminal justice system, which has a fairly straight-
forward structure, the mental health system draws revenue from a dizzying
variety of sources: Medicaid, Medicare, state general revenue funds, local
matches, federal Mental Health Block Grants (grants administered by three or
more federal agencies), and patient fees, just to name those most common. In
some states, funds are funneled through managed-care frameworks. In others,
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counties present an additional level of administration. “System,” indeed, may
be a misnomer for what is often a patchwork of programs, services, and complex
funding structures.

Solutions to many of the problems encountered by the criminal justice sys-
tem might logically be found in the mental health system. Sadly, the mental
health system in too many places has been too beset by internal challenges and
lack of support to address some of the most visible signs of its failure. For the
public mental health system to assist the criminal justice system in addressing
the needs of people with mental illness, policymakers and community change
agents will need to ensure that it has sufficient resources and public support.

Getting Criminal Justice and Mental Health
Stakeholders to the Table

In some jurisdictions, the greatest challenge to initiating successful cross-
system collaboration is simply getting prospective partners to the table. Often,
successfully assembling key leaders in the jurisdiction depends on the stake-
holders appreciating what the improved collaboration can produce.

Benefits likely to appeal to key leaders in the mental health and criminal
justice system include the following:

+ Improve the lives of people with mental illness and reduce the frequency
of their contact with the criminal justice system

+ Enhance public safety
+ Use criminal justice resources more efficiently

+ Improve the safety of line staff and of the environment in which they
work

+ Reduce taxpayer expenditures
*+ Increase public confidence in the justice system
* Gain access to resources

» Enlist allies capable of attracting support from policymakers previously
unmoved by the need to bolster the mental health system.

In addition to these gains, collaborative discussions will themselves increase
understanding and reduce the assignment of blame. Tight budgets and growing
problems have led to friction among criminal justice practitioners, mental health
professionals, and advocates in many communities. Bringing all parties together
to address the problems can be painful, but it is the only way to engage in

problem solving effectively.

27. California Board of Corrections, Mentally Il Offender
Crime Reduction Grant Program: Annual Report June 2000,
Available at: www.bdcorr.ca.gov/cppd/miocrg/
miocrg_publications/miocrg_publications.htm
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There are concrete means of eliciting commitments from stakeholders to
work together. Making funding support contingent on such cooperation is one
way. For example, in California, the legislature sought to foster a collaborative
response to the inappropriate involvement of individuals with mental illness
with the criminal justice system by establishing crime reduction grants. To
receive these grants, counties must create a diverse strategy committee to de-
velop a comprehensive plan of cost-effective measures to reduce crime and the
criminal justice costs associated with individuals with mental illness.?”

Legislation also can prompt joint ventures through the establishment of
task forces, which bring together all relevant stakeholders and develop a foun-
dation for future cross-system partnerships to improve the criminal justice
system’s response to people with mental illness. An increasing number of state
legislatures (and in some cases governors) have taken such steps.

For example, in Colorado, following several independent studies of mental
illness in the criminal justice population, the state general assembly created a
task force to examine how people with mental illness in the criminal justice
system are treated. This task force consisted of more than two dozen members,
including representatives from the judicial system, the corrections system, lo-
cal law enforcement, mental health services, the legal community, consumers,
and family members of consumers. The general assembly also established a six-
member legislative oversight committee that monitors the work of the task
force and submits annual reports, including legislative proposals.?

Sometimes opportunities to engage potential partners and to form a core
group of prospective partners emerge from a high-visibility incident. A well-
publicized tragedy involving a person with a mental illness and the criminal
justice system often generates an atmosphere of crisis, in which elected officials
feel pressured to promote quick solutions, which are likely to overlook complex,
effective responses. Accordingly, decision makers should use such incidents to
stimulate follow-up responses that are long term and thoughtful. To that end,
in the wake of such tragedies, community and government leaders should en-
sure that organizations begin discussions about working together more closely.

A tragedy in Seminole County, Florida, in 1998 prompted such a response.
A deputy in the sheriff’s office was shot and killed as he approached the resi-
dence of Alan Singletary, who had a history of mental illness and whose family
had for years sought help for him. After a 13-hour standoff, Singletary was also
killed. This tragic incident highlighted many of the deficiencies of Seminole
County’s mental health delivery systems that are common to many communi-
ties: inadequate coordination of services, lack of resources, and insufficient
information available to officers in the field and at the scene of a crisis. In

28. The task force was subsequently instructed to exam- mentally ill individuals in the juvenile justice system. See
ine ways to improve the treatment of persons with mental www.state.co.us/gov_dir/leg_dir/lcsstaff/2001/
iliness who are detained in pretrial detention facilities. The comsched/01MICJSsched.htm#committee

task force was also instructed to examine the treatment of
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response, the sheriff established a task force that meets monthly to discuss
system coordination issues as well as potential legislative proposals. The task
force includes the state attorney, the public defender, probation officials, the
Seminole Community Mental Health Center, representatives of the judiciary
and the County Commission, and other various stakeholders. The slain deputy’s
widow, Linda Gregory, and Alan Singletary’s sister, Alice Petree, also serve on
this task force.

Defining the Scope of the Problem(s)

Once a core group of stakeholders has made a commitment to improve the
criminal justice and mental health systems’ response to individuals with mental
illness, they need to identify and focus their shared objectives. Leaders of suc-
cessful partnerships state time and again that, long after launching their joint
venture, reminding each other of the mission that originally focused the initia-
tive has enabled them to overcome disagreements or missteps that subsequently
threatened the collaboration.

In defining the problem, stakeholders may agree on a limited number of
discrete goals, and the problem-solving approach may require a partnership
between just two organizations. For example, in Connecticut, the court and the
Department of Mental Health and Addiction Services (DMHAS) focused their
attention on the inability of judges to obtain a mental health assessment of a
defendant or to gain access to mental health treatment for the defendant in a
timely manner. (In attempting to address the problem independently, judges
were ordering an examination for competency to stand trial, which resulted in
the hospitalization of the defendant for a minimum of three weeks.) The part-
nership between the judiciary and the DMHAS led to the deployment of mental
health clinicians to each court to conduct on-site assessments shortly after ar-
rest and to arrange for treatment in the community as a condition of pretrial
release.

In some cases, agents of change may determine that the circumstances call
for a coalition comprising a diverse group of stakeholders spanning much of the
criminal justice and mental health systems. Such a coalition may be necessary
when the core group of stakeholders establishes that the problem is large in
scope and requires multiple responses. In other cases, leaders in the commu-
nity may have succeeded in narrowly defining the problem, but they recognize
that potential responses (or the issue itself) are controversial and certain to
draw the attention of the media. In this event, a broad coalition ensures diverse
support for an initiative that could attract criticism.

Criminal Justice/Mental Health Consensus Project
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The success of such groups depends, in part, on the number of stakeholders
involved and on the diversity of perspectives—including representatives of crimi-
nal justice and mental health entities from state and local government, private
mental health professionals, victims, advocates, and consumers and their fami-

lies—committed to the coalition’s success.

Conducting a Community Audit

A community audit will enable criminal justice officials to identify the men-
tal health system representatives in their jurisdiction—including large and small
service providers and those that serve isolated, ethnic, or low-income communi-
ties. In conducting this audit, partners should also identify providers outside of
the mental health community who deliver services to some of the same clients.
Drug treatment providers and low-income housing administrators are two ex-
amples.

Good sources for conducting the audit include larger mental health clear-
inghouses or providers, the Internet, the yellow pages, the news media, and staff
within the criminal justice agency. Criminal justice officials should also contact
agencies and organizations of which they are members, officers, board members,
or trustees. The audit should apply a snowball approach, where identified con-
tacts are asked to contribute names of additional relevant stakeholders.

In addition to leads identified during the local audit, organizations with a
national perspective, including national membership associations, can provide
some additional valuable referrals.

Ensuring the Investment of the Principals

Whether part of a collaborative effort between just two organizations or a
member of a broad-based coalition, each organization should be represented by
the chief executive or his or her designee. Involvement by the principals sig-
nals to their subordinates and other stakeholders that the organization is com-
mitted to the initiative.

The chief executive for a police department (chief, sheriff, or public safety
director), the courts (presiding judge), the prosecutor’s office (district attorney),
the local jail, or another criminal justice entity is likely to be fairly obvious. The
lead individual in mental health circles, however, may be less apparent. Agents
of change should turn to existing cross sections of mental health organizations,
such as county-level mental health planning committees, for assistance in iden-
tifying an appropriate leader in the mental health community.
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NEXT STEPS

With a coalition in place and the principals invested in improving the crimi-
nal justice system’s response to people with mental illness a window of opportu-
nity now exists. Capitalizing on this momentum is essential. In this regard, the
subsequent chapters of this report can be extremely helpful. They provide a
thorough discussion of the opportunities available to law enforcement profes-
sionals, court officials, corrections administrators, and mental health providers
to identify and respond appropriately to people with mental illness.
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Part ONE:



Select Events on the
Criminal Justice
Continuum



he following section of the report

presents policy statements cor-

responding to various events on
the criminal justice continuum. The report
does not address every possible event on
the continuum. Instead, particular events
were selected because of the opportunity
each presents to improve the response to
people with mental illness who are in con-
tact with (or at risk of coming in contact

with) the criminal justice system.
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The flowchart on the next page serves
as a useful guide when reading part one.
Each event addressed in the report appears
on the flowchart in a blue bubble and is
preceded by an Arabic numeral. Events
that appear in clear bubbles are not spe-
cifically addressed in the report (e.g., ac-
quittal). They are included in the flowchart
to help the reader follow the course of an
individualas progress through the criminal

justice system.



A Person with Mental lllness in the Criminal
Justice System: A Flowchart of Select Events

1. Involvement with the Mental Health System

< Crime / Incident )

2. Request for Police Service

3. On-Scene Assessment

4. On-Scene Response

Arrest 5. Incident Documentation -

6. Police Response Evaluation

7. Appointment 8. Consultation 9. Prosecutorial Review of Charges
of Counsel with Victim (including decision whether to divert)
Violation of Pretrial 10. Modification of Pretrial
Diversion Conditions Diversion Conditions

11. Pretrial Release/ Pretrial Release [ Violation of Pretrial Rearrest; Subject
Detention Hearing Diversion Conditions Proceeds to 13

12. Modification of Pretrial
Release Conditions

13. Intake at County/Municipal T
Detention Facility Les, el elEme

Conviction (" Not Guilty / Acquittal ) (_ Charges Dismissed )
Probation/ Violation of Conditions

15. Sentencing s ro ad'%nl of Probation/
upervised Release Supervised Resease

16. Modification of
Conditions of Probation/
Supervised Release

Rearrest; Subject
Proceeds to 13

17. Receiving and Intake of Sentenced Inmates

18. Development of Treatment Plans, Assignment to Programs, and Classification/Housing Decisions
19. Subsequent Referral for Screening and Mental Health Evaluation
20. Release Decision

21. Development of Transition Plan

Release > 22. Modification of
Conditions of Supervised

Release

Rearrest; Subject
Proceeds to 13

Community-Based Violation of Conditions of
Supervision Supervised Resease

23. Maintaining Contact Between Individual and Mental Health System
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Involvement with the
Mental Health System

aw enforcement officers, prosecutors,
defenders, and judges©people on the
front lines every day©believe too
many people with mental illness be-
come involved in the criminal justice system be-
cause the mental health system has somehow
failed. They believe that if many of the people with
mental illness received the services they needed,
they would not end up under arrest, in jail, or fac-
ing charges in court. Mental health advocates, ser-
vice providers, and administrators do not necessar-
ily disagree. Like their counterparts in the criminal
justice system, they believe that the ideal mecha-
nism to prevent people with mental illness from
entering the criminal justice system is the mental
health system itself©if it can be counted on to func-
tion effectively. They also know that in most places
the current system is overwhelmed and perform-
ing this preventive function poorly.
Policy Statement 1 and the recommendations
that follow describe the role that should be played
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by the mental health system should play in help-
ing people with mental illness avoid inappropriate
contact with the criminal justice system. For the
most part, they reflect general principles and do
not delve into areas of detail similar to those found
elsewhere in the report. Readers may know
whether the services described in this section are
available in their communities; if large numbers of
people with mental illness are in contact with the
criminal justice system, it is likely that necessary
services are lacking.

Chapter VII contains a comprehensive exami-
nation of the elements of an effective mental health
system, upon which implementation of many of the
policy statements throughout the report depend.






Chapter I: Involvement with the Mental Health System

Policy Statement 1: Involvement with the Mental Health System

Involvement with the Mental Health System

POLICY STATEMENT #1

Improve availability of and access to comprehensive, individualized
services when and where they are most needed to enable people with
mental illness to maintain meaningful community membership and
avoid inappropriate criminal justice involvement.

There are communities across the country
where appropriate and necessary mental health ser-
vices were never developed, have closed down, or
for some other reason are not available. In large cit-
1es, the wait for an appointment with a mental health
professional may be measured in months, while in
small rural communities the responsible agency may
be based in a town many miles across the county. In
either case, it cannot be said that mental health ser-
vices are available when or where they are most
needed.

To be effective, services must meet the imme-
diate needs of those who seek them. They must be
comprehensive, meaning they must be prepared to

RECOMMENDATIONS FOR IMPLEMENTATION

address the full range of issues presented by an in-
dividual with mental illness. They must also be flex-
ible enough to be tailored to each person who enters
the system. In highlighting the need for improved
access to mental health services, advocates, provid-
ers, and others in the mental health field frequently
use these two phrases. On first glance, these terms
may appear to be contradictory, but the two concepts
can be entirely complementary. A ano wrong dooré
policy addresses the critical need to engage people
in care while a asingle point of entryé is a mecha-
nism for integrating services in response to an
individual's complex needs. (See sidebars on the fol-

lowing pages for more on the concepts.)

who need services.

Provide user-friendly entry to the mental health system for those

It is sometimes said that the mental health system has many doors©and

all of them are closed. To address this problem of access, some systems have

found it most effective to designate a single agency as the dgatekeepero or con-

troller of entry to the system. Depending on such variables as geography and

governmental structure, gatekeepers can take many forms. In some states, for
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example, a county-based system may be structured so that a single multiservice
agency is responsible for all mental health services. By virtue of its afranchise,6
it becomes responsible for gatekeeping as well as for providing services. In
other states, multiple agencies may provide services, but one may be desig-
nated as the point of entry, with responsibility for linking each client to those
services appropriate to his or her needs. There are many manifestations of this
concept, but the organizing idea is to make entrance into the system as user-
friendly as possible.

This kind of arrangement encourages service integration, cuts down on
conflicts and redundancies, and promotes more efficient use of resources. Most
of all, it works to create a pathway through the system that, ideally, delivers to
each client the mix of services that best meets his or her needs.

New York State Office of Mental Health

The New York State Office of Mental Health has asked local governments in the state to
establish a single point of entry (SPOE) system covering case management and hous-
ing services. Intended to coordinate services for individuals with multiple needs, the
SPOE system is intended to allow communities to build on the strengths of their
existing systems. In addition to the primary purpose of coordinating and integrating
services, SPOE provides a platform from which improved data collection can take place,
leading to identification of performance indicators for evaluating system outcomes.

Expand priority service definitions to include more people with
mental illness who are at risk of criminal justice involvement or
who have histories of criminal justice involvement.

One way many states have limited the potential cost of mental health
services is by identifying and defining a priority population for those services
and then targeting resources to that population. Only by meeting the priority
population definition can one access mental health services in most states.
Usually, the priority population has been defined by such characteristics as
diagnosis and functional limitation, which in theory translate easily to a hier-
archy of need. Sometimes, however, focusing services on a priority population
has a perverse ancillary effect. The complicated diagnostic picture of many of
those who are homeless and/or coming into contact with the criminal justice
system at times pushes the boundaries of existing priority population defini-
tions. Where financial or capacity pressures are straining the system, people
with complex problems are sometimes screened out in favor of those who donly6
have a mental illness that clearly fits within the priority definition.

Policymakers and providers need to address the questions of who falls
within the priority service population and what to do for those people with
serious problems who do not fit established priority categories. It is important
that policymakers recognize not just the growing potential of science, medicine,
and rehabilitative services, but also their limits. A thorough understanding of
these dynamics is difficult for policymakers to achieve, not the least because

this is an area in which change is occurring very rapidly. As science and mental

“Without better mental
health care, better part-
nerships and an improved
focus in criminal justice,
we can expect unaccept-
able outcomes to
continue...inappropriate
police encounters; unnec-
essary arrests and incar-
cerations; delayed release
from jails and prisons;
increased recidivism of
persons with mental ill-
nesses to the criminal
justice system; and de-
layed or lack of needed
mental health treatment.”
MIKE HOGAN
Director, Ohio
Department of Mental
Health and Chair, New

Freedom Commission on
Mental Health

Source: U.S. House Committee
on the Judiciary, The Impact of
the Mentally Il on the Criminal
Justice System. September 21
2001
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health practices advance, policymakers will need to keep pace so that our sys-
tems are not©as they are in so many states today©artifacts of a time when far
less was known about mental illness and the treatments available for it.

One way to ensure that resources are available to serve people with com-
plex problems who have typically been overlooked by the mental health system
and thus are at risk of involvement with the criminal justice system is simply to
identify them as a priority population and place them first in line for services
instead of last. To do this would mean targeting resources that do not now go to
this population. It is a very complicated task to find funding from a variety of
federal and state sources for the comprehensive treatment this population is
likely to need. Because practice in many places has been to ignore this popula-
tion and therefore to avoid grappling with the difficulties involved with treat-
ing them, expansion of the priority service definition will need to be closely
monitored for effectiveness as well as such unintended consequences as the
deprioritizing of other needy groups.

Indeed, the possible consequence of expanding the priority population that
most alarms advocates, consumers, and many others with a stake in the sys-
tem 1s that services for people with mental illness who are law-abiding, adher-
ent to treatment, and in many ways less obvious to those outside the system
will fall in priority or even be supplanted by those for the acriminal justiceé
population. With mandates to serve more difficult patients and no increase in
overall mental health system resources, this is one very possible outcome. It is
an outcome to be avoided because this law-abiding population, easier to serve
though they may be, has been less apparent precisely because the system has
worked effectively for them.

Maryland Mental Hygiene Administration

In developing services for people with mental illness who have been in county jails,
Maryland’s Mental Hygiene Administration, the state’s public mental health authority,
arrived at the assumption that one population was being served, regardless of an
individual’s history of incarceration. Such issues as treatment for mental illness or
substance abuse as well as the need for housing were substantially the same for those
who had been jailed as they were for others in the mental health system. By automati-
cally including people with mental illness and histories of jail time in the priority
population, Mental Hygiene Administration officials found they were able to deliver
services more effectively, while at the same time reducing recidivism to local jails.

Improve access to appropriate services by people with mental ill-
ness who are at risk of criminal justice involvement.

someone suffering from acute physical pain might. Sometimes they don't know

People with mental illness do not always seek treatment in the same way

where to turn for help, or perhaps they don't realize they need it. In fact, some-

1. See National GAINS Center, Courage to Change: A
Guide for Communities to Create Integrated Services for
People with Co-Occurring Disorders in the Justice System,
December, 1999, p. 12
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No Wrong Door

No wrong door refers to a service
system that welcomes people in
need wherever they try to gain
access. Persons with mental ill-
ness often have a broad array of
associated health, social service,
and support needs. Not knowing
the mission of an agency or the
relationship between agencies,
they may present different pro-
viders with any one of a number
of concerns. “No wrong door”
policies commit all service agen-
cies to respond to the individual’s
stated and assessed needs
through either direct service or
linkage to appropriate programs,
as opposed to sending the per-
son from one agency to another
until he is able to establish a con-
nection with the system. Many
people with mental illness lack
the capacity to navigate the com-
plicated array of services or they
may feel rejected in their efforts
to obtain help. Discouraged, they
simply drop out of the system and
join the ranks of untreated, home-
less people with mental illness
who come into frequent contact
with the criminal justice system.
A no wrong door policy accepts
that the first step toward success-
ful mental health care is engag-
ing the individual.!



times they actively avoid it. For this reason, providers of mental health services
must be creative and opportunistic in their approach to some who are in need of
treatment.

For many, the mental health system is invisible and unknown. A person
who shows signs of a mental illness may have no idea where to call for informa-
tion or treatment. More shockingly, family doctors and other professionals in
the community may be unfamiliar with local mental health agencies. Mental
health providers need to maintain and improve community contacts so that
finding help is an easily navigated process. Referrals from other agencies©
housing and homeless assistance agencies or substance abuse treatment and
detox centers, for example©should be welcomed by mental health providers.
Rather than apply rigorous screening so that all but a few are excluded from
the system, mental health providers should actively seek out cases. To serve a
community effectively, public mental health agencies should be as visible and
active as any health care resource.

When the affected individual doesn't realize help is needed, a family mem-
ber or someone else in the community may reach out to a provider agency. In
such instances, the agency should be responsive. If the individual will not go to
the agency's intake facility, outreach staff from the agency should visit the per-
son wherever he or she is and, if appropriate, they should be able to access
acute care hospital beds or crisis intervention services. Similarly, if the person
is homeless or without apparent social support, agency staff should make ef-
fortsOrepeated, if necessary©to engage him or her in a setting where that
individual is most comfortable.

For outreach to be effective, it must be done in a culturally appropriate
manner. Certainly, an outreach specialist must be able to use the individual's
primary language. Yet, as has been increasingly understood throughout the
mental health system, cultural competency involves the ability to listen to each
individual and pick up cues that are culturally based. By meeting an individual's
needs in a culturally sensitive manner, providers significantly increase the like-
lihood that that person will accept and continue services.

Identify specific needs of individuals with mental illness who are
at risk of criminal justice involvement or who have histories of
criminal justice involvement and match services to those needs.

Each individual has needs that are particular to him or her. While the
central need may be treatment for serious mental illness, other needs are fre-
quently associated with it, including treatment for alcohol or substance abuse;
treatment for HIV/AIDS or other illnesses or disorders; affordable housing; in-
come assistance; and/or employment services. Not all needs are immediately
evident, so a full assessment should be undertaken. This may certainly be fo-
cused on the need for mental health treatment and services, but it should by no
means be limited exclusively to that arena. The use of illicit substances by a

Single Point of Entr

A single point of entry is a
mechanism for ensuring an indi-
vidual gets the appropriate range
of services. The "single point of
entry" system accepts the burden
of integrating services rather then
placing that burden on the indi-
vidual. It places responsibility
with a designated agency to over-
see each client's movements
through the different services and
programs availahle in a given
community. The care that person
needs can then he coordinated,
even when more than one agency
is involved in providing it. An
individual with multiple needs
who seeks care in a community
with a "no wrong door" policy may
be referred to a "single point of
entry."
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person with mental illness markedly increases his or her risk of contact with
the criminal justice system and must be assessed. The presence or absence of
various supports in a person's life should always be thoroughly understood by
treatment providers who are designing treatment plans. Similarly, as much as
possible should be learned about the individual's history of treatment and in-
carceration. Not only will knowledge of this history be helpful in gaining a broad
understanding of a person's condition and status, it could help in forging links
with past or even current providers who can offer further insight useful in treat-
ment. In building a person's history, mental health professionals should also
try to learn whether or not the subject has been the victim of physical or sexual
abuse. Understanding this part of a person's history can help immeasurably in
designing effective services for that person.

Mental health treatment interventions are most effective when they are
tailored to an individual's particular needs. It is clear that provider agencies
must be staffed and organized to provide multiple interrelated services to the
individuals they serve. For example, mental health agencies in many places
have added staff expertise in the social supports needed by many clients with
serious mental illness precisely so that services tailored to meet those needs
can be offered. Substance abuse expertise is needed to address the large per-
centage of persons with co-occurring mental illness and substance abuse disor-
ders. By providing an array of services that can be tailored to each individual's
needs, agencies are more likely to keep clients engaged, enabling many to de-
velop the skills or contacts necessary for them to live successfully in the com-
munity.

Ideally, the public mental health system should function as part of a broader
public health system that identifies problems in their early stages and takes
steps to prevent their exacerbation. To do this effectively, the system must in-
clude a full array of services, including linkage with community resources tra-
ditionally seen as residing outside the mental health system. A community in
which a full range of services is not available will find itself facing preventable
problems, evident in the numbers of encounters between people with mental
illness and components of the criminal justice system.

When clients find the services they receive to be helpful and meaningful,
they are far more likely to continue them. For many people with mental illness,
developing this sense of connection is extremely important. Because individu-
ally tailored services lead to more sustained engagement in mental health treat-
ment, they are a critical link in preventing inappropriate criminal justice in-
volvement.

A person with mental illness needs to gain access to appropriate services
repeatedly. Services are successful only if they are sustained over time. A pro-
vider agency's role, therefore, does not end with identifying services and provid-
ing referrals. Success of an intervention often rests on the level of support pro-
vided to a person with mental illness who is striving to follow his or her treatment
plan. For the difficult-to-engage person who is most at risk for criminal justice
involvement, this kind of support can often be quite intensive. Frequently, it
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means repeated outreach to the individual, often through such treatment mod-
els as Assertive Community Treatment (ACT) or intensive case management.
For very ill individuals, it can mean access to acute care and inpatient services
when needed. And it cannot be emphasized enough that such support must go
well beyond purely treatment-related needs to supports such as housing, em-
ployment or education assistance, and transportation©supports that will en-
hance the likelihood of a person living successfully in the community.

n Draw funding for mental health services from a variety of public
sources.

Delivery of comprehensive mental health services at the community level
requires a significant investment of public resources. Effective community men-
tal health service providers have learned that they must draw from a variety of
sources if they are to offer a full spectrum of services. As discussed later in this
document, funding for mental health treatment and associated supports in a
typical community may come from several different federal agencies, state gen-
eral fund allocations, and local tax levies.

Resourceful administrators have learned how to use scant state and local
funds to leverage money from other sources and to maximize revenues from
federal programs such as Medicaid. They look to the U.S. Department of Hous-
ing and Urban Development for funds to provide housing for their clients, and
they try to join federal block grant funds for mental health and substance abuse
treatment with other sources in order to provide integrated services for co-
occurring substance abuse and mental disorders. Even the most artful admin-
istrators at the provider, county, or state system levels have difficulty matching
resources to need. While agencies and systems survive by identifying and tap-
ping a range of sources, the inescapable conclusion is that funding limitations
in many communities prevent the public mental health system from making a
full range of effective services available.

Broad implementation of the kinds of comprehensive, individualized ser-
vices briefly described in this section©services that have been successfully imple-
mented in some communities around the country©Owill result in fewer people
with mental illness coming into contact with the criminal justice system. Provi-
sion of necessary treatments and supports is the most effective aprecontactéd
diversion from the criminal justice system for people with mental illness.

Criminal Justice/Mental Health Consensus Project
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Contact with
Law Enforcement

aw enforcement engaged in today’s

community policing efforts inevitably

provide citizens with services that go

well beyond enforcing laws or main-
taining public safety and order. Police are first-
line, around-the-clock, emergency responders, me-
diators, referral agents, counselors, youth mentors,
crime prevention actors, and much more. Among
their growing responsibilities have been respond-
ing to people with mental illness. All too often, in-
dividuals’ inadequately treated mental illness is
manifested in ways that can result in their contact
with police—sometimes with tragic results.

What may begin as a call from a business
owner to “do something” about the unkempt young
man pacing in front of his store, or community de-
mands to keep individuals from sleeping on park
benches—to the more extreme 9-1-1 report from a
frightened caller that his or her loved one is threat-
ening to hurt someone, or him-or-herself—will
prompt a police response that can result in myriad
outcomes. Officers on patrol will themselves en-
counter those who seem to be in crisis or are in
violation of some “quality-of-life” law, such as uri-
nating in public or sleeping in doorways. How po-
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lice respond to such individuals can have a tremen-
dous impact on how encounters will be resolved and
on what future these individuals can expect.
Many sections of this report focus on partner-
ships among criminal justice agencies, as well as
between police and mental health professionals.
Those partnerships may, indeed, have the greatest
impact on police than on any other component of
the criminal justice system. For it is police who will
often provide the first contact with the criminal
justice system for people with mental illness. Their
actions and perceptions will often determine
whether the individual will find much-needed treat-
ment, continue in his or her current situation, or
face the problems detailed in later sections that are
inherent in a criminal justice system ill prepared
to meet the needs of people with mental illness.
Police response at this critical first encounter
will be shaped by whether they perceive a person’s
mental illness as a factor in the call for service; their
knowledge of de-escalation techniques at the scene;
and their understanding of when the nature of the
crime necessitates criminal justice action or
whether it is better to engage appropriate alterna-



tive resources. These and other decisions involve
complex skills, knowledge, and other factors ad-
dressed in this chapter. But police simply cannot
achieve meaningful reforms alone, no matter how
well trained. They will need the kind of commu-
nity-based mental health improvements, partner-
ships, and support outlined in this report if they
are to have any success at all.

As mentioned earlier, it is the most sensational
incidents, in which a person with mental illness
kills an officer or citizen or is killed by police, that
seem to shape policy, even though they are not the
majority of cases that police see. In no way does
this report minimize the importance of officer and
public safety—they are of paramount importance.
In fact, the policies outlined in this report are in-
tended to prevent critical incidents through effec-
tive, earlier interventions. It also acknowledges
those cases in which arrest is very appropriate, as
with serious crimes. In those cases, the offender
should be in the criminal justice system. This chap-
ter, however, focuses most on what current policy
often misses: the overwhelming number of cases in
which minor nuisance crimes are largely the re-

sult of an individual’s inadequately treated mental
illness (and often co-occurring drug/alcohol abuse).
These result in large drains on police resources,
and often without any long-term solutions, for po-
lice, people with mental illness, or crime victims.
This report is meant to address some of those gaps
with practical guidelines for police professionals.

The following sections acknowledge that po-
lice cannot be diagnosticians or pseudo-mental
health professionals—but they can help stabilize a
situation, work to keep all involved parties safe (in-
cluding responding officers), make effective refer-
rals when appropriate, and improve the lives of
people with mental illnesses and their loved ones
by keeping them out of a system ill equipped to meet
their needs. The policy statements and recommen-
dations for implementation are meant to be tailored
to the unique needs and resources of a community
and police agency. They were developed to make
more efficient and effective use of police resources.
Most of all, they are designed to support all those
police personnel who want to do the right thing, as
part of their commitment to treat all citizens with
dignity and fairness and to serve all members of
their community.
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Policy Statement 2: Request for Police Service

Request for Police Service

POLICY STATEMENT #2

Provide dispatchers with tools to determine whether mental illness
may be a factor in a call for service and to use that information to
dispatch the call to the appropriate responder.

Requests for police service generally come in
one of two ways: through a personal contact with an
officer who happens to be near the scene or through
a call to the department. This section concerns calls
that are made to law enforcement agencies and
handled by a dispatcher. The dispatcher is respon-
sible for gathering information about the situation
and dispatching the call to a patrol officer. The dis-
patch function can be managed by the police depart-
ment alone or through a system shared with other
emergency services.

RECOMMENDATIONS FOR IMPLEMENTATION

While some law enforcement agencies will not
have the power to affect dispatch policy directly, due
to constraints such as shared dispatch, they may be
able to change procedures through dispatcher train-
ing and memoranda of understanding between the
police and dispatch service. The following recom-
mendations address important dispatch protocols
that should include policies for information gather-
ing regarding whether mental illness is a factor in
the call and the potential for violence, and using ap-
propriate language when dispatching calls.!

Provide dispatchers with questions that help determine whether
mental illness is relevant to the call for service.

Determining that mental illness is a factor in a call for service is an essen-

tial first step to providing appropriate police response. The person with a men-

tal illness may be a crime victim, an offender, a witness, or involved in a mental

health crisis. Dispatchers should use standardized questions to aid the infor-

mation-gathering process. These questions can appear on the computer screen

or be provided in booklet format. These questions should also assess, when

1. Law enforcement agencies should document informa-
tion about mental illness only when it is relevant to the
encounter. Agencies should not develop databases that con-
tain information about all people with mental illness in
their community.
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possible, if co-occurring disorders (especially involving substance abuse) or other
issues are relevant to the call for service. Departments should collaborate with
mental health providers to determine the appropriate questions dispatchers
should ask callers.

Pinellas County (FL) Police Department
Communications center personnel at Pinellas County Police Department receive train-
ing from the Mental Health Commission of Pinellas County on interacting with callers
who may have mental illness. This training ensures that dispatchers are able to
identify characteristics of mental illness and better inform responding officers.

Houston (TX) Police Department
The Houston Police Department provides specialized training to its dispatchers to
enable call takers to determine if the call involves a person with mental illness. This
program has been combined with officer training to significantly reduce the time
between the call for service and the officer arrival at the scene and to decrease the
average time that people with mental iliness spend in police custody.

n Provide dispatchers with tools that determine whether the situa-
tion involves violence or weapons.

As in all calls, dispatchers should gather information to assess safety is-
sues that the responding officer might encounter, including whether weapons
are involved, whether the person poses a danger, if the person with mental
illness is at risk of being victimized, and whether there is a history of violence.
To further facilitate effective information gathering, some departments “flag”
certain locations in the Computer Aided Dispatch (CAD) system. These flags
appear when a repeat call for service is made to that location. The dispatcher
then reads the text of the “flag” when dispatching the call to provide additional
information to the responding officers. These flags are placed only on those call
locations that pose a particular threat or unresolved problem, such as potential
for violence or as a repeat location. Personnel are designated to review these
flags periodically to ensure a need for each flag remains.

Baltimore County (MD) Police Department
In the Baltimore County Police Department, supervisors make written requests to the
communications center to place a flag on certain locations where police have re-
sponded to repeat calls for service or where there is a significant potential for vio-
lence—as determined by knowledge of weapons in the home, previous reports of
violence, or other information. These flags are used for a wide variety of calls, not just
those related to mental health issues.

Criminal Justice/Mental Health Consensus Project
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n Provide dispatchers with a flowchart to facilitate dispatch of the
call to designated personnel.

Dispatchers should be given a flowchart that states clearly who should
respond when calls for service may involve people with mental illnesses. Dis-
patchers should provide all of the essential information to the appropriate re-
sponding officer, including whether mental illness may be a factor, so that offic-
ers are able to respond effectively to a call for service.

n Use designated codes and appropriate language when dispatching
the call.

Some agencies use a code system when dispatching calls for service over
the radio, others use what is called “plain speech,” and still others use a combi-
nation of the two. Some may be concerned that information broadcast over the
radio violates the privacy of the person who is the subject of the call and who
may have a mental illness. The police department does have an obligation,
however, to provide officers with meaningful information on the type of call to
which he or she is responding as a means of protecting the safety of both the
officer and the consumer. To reduce possible harm that could come to the per-
son who is the subject of the call, dispatchers and officers should avoid the use
of slang terms and use only designated codes and/or appropriate language when
communicating over the radio. Department personnel should concentrate on
describing the person’s behavior rather than guessing at a diagnosis or using a
label that carries with it stigma and potentially misleading information.
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On-Scene Assessment

POLICY STATEMENT #3

Develop procedures that require officers to determine whether men-
tal illness is a factor in the incident and whether a serious crime has
been committed—while ensuring the safety of all involved parties.

The police encounter people with mental illness
of all ages in five general situations: as a victim of a
crime; as a witness to a crime; as the subject of a
nuisance call; as a possible offender; and as a dan-
ger to themselves or others. It is also true that the
person with a mental illness may fall into more than
one category at a time. It is critical for the officer
who responds to the scene to recognize whether
mental illness may be a factor in the incident, and
to what extent, before deciding which response is
best.

Several different approaches have been devel-
oped to enable officers to effectively assess situa-
tions involving people with mental illnesses that
both reduce their contacts with the criminal justice
system and ensure on-scene safety. The safety of all
involved parties—the victim, person with mental
illness, family members, bystanders and, police—is
of paramount importance. The desired outcome of
these contacts should be problem resolution that
entails fair and dignified treatment of people with
mental illness.

The first step for law enforcement in develop-
ing protocols is to learn about successful approaches
adopted by other law enforcement agencies. A group
of key stakeholders should be designated as a plan-
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ning group to investigate and assess the different
responses so that community leaders can develop
response protocols that meet the unique needs of
the community. (For more information on these com-
mittees, see the discussion in this report’s Introduc-
tion as well as Chapter VI: Improving Collaboration.)
Planning groups can accomplish this research and
investigation using a variety of sources, including
reviewing the literature; speaking with other law
enforcement agencies about their promising ap-
proaches and any barriers to their success; or at-
tending the training of a department that employs a
response that could be effective in their community.

Approaches to consider include the following.
They may be adapted to the specific needs of a com-
munity.

+ Crisis Intervention Team (CIT). The CIT
approach employs specially trained uniformed
officers to act as primary or secondary re-
sponders to every call in which mental illness
is a factor. Ideally, officers are chosen to par-
ticipate based on their willingness to enhance
services to people with mental illness within
the community. CIT officers are available for
each shift to provide assistance to consumers

and their families and to facilitate emergency
mental health assessments.



+» Comprehensive Advanced Response.

This response model can be described as a tra-
ditional response modified by mandating ad-
vanced, 40-hour training for all officers within
the department. Some of the departments that
use this approach address responses to people
with mental illness as part of their training
and responses to “special populations.”

Mental health professionals who co-re-
spond. Some law enforcement agencies hire
licensed mental health workers as secondary
responders. These civilians serve in units that
are either located in the police department—
where civilian workers are under the chief’s
supervision—or reside outside the depart-
ment because staffing is shared with other
county or city mental health providers. These
civilian workers may either ride along with
officers in special teams or respond when
called by an officer after the scene has been
secured for various crisis calls, including those
involving people with mental illness. The ci-
vilian employees are responsible for develop-
ing relationships with community-based or-
ganizations and finding available services
within the community.

Mobile Crisis Team (MCT) co-responders.
Generally, Mobile Crisis Teams are composed
of civilian personnel employed by mental
health organizations, who are licensed men-
tal health professionals. For an effective, safe

RECOMMENDATIONS FOR IMPLEMENTATION

response, MCTs should act only as secondary
responders who are called out once the scene
has been secured by law enforcement. Law
enforcement officers call MCTs if it is believed
that there is a person involved who may be a
danger to him- or herself or others, or if the
person needs services. Also, in some jurisdic-
tions, if no crime has been committed, MCTs
can provide transport to a mental health fa-
cility (if it appears the person might meet the
criteria for civil commitment) or other services
(such as counseling or drug treatment). MCT
personnel are knowledgeable about criteria
for involuntary commitment, bring extensive
information to the scene, and are able to pro-
vide follow-up services.

Regardless of the particular approach chosen,
the officers must ensure the following: stabilize the
scene; recognize signs or symptoms of mental ill-
ness; determine whether a serious crime has been
committed; consult with personnel who have men-
tal health expertise; and, when indicated, determine
whether the person might meet the criteria for emer-
gency evaluation. Once these determinations have
been made, the responders must decide what, if any,
action should follow. (See Policy Statement 4: On-
Scene Response; also Policy Statement 28: Training
for Law Enforcement Personnel).

Stabilize the scene using deescalation techniques appropriate for

people with mental illness.

Officers should approach and interact with people who may have mental
illness with a calm, non-threatening manner, while also protecting the safety of
all involved. Several de-escalation techniques (see Table 1) have been shown to
assist in calming a person who is not rational or who is experiencing an emo-
tional crisis.

Most people with mental illness are not violent, but for their own safety
and the safety of others officers should be aware that some people with mental
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Table 1. Deescalation Techniques

Officers should do the following:

*

*

illness who are agitated and possibly deluded or paranoid may act erratically,
sometimes violently. If the person is acting erratically, but not directly threat-

Remain calm and avoid overreacting.

Provide or obtain on-scene emergency aid when treatment
of an injury is urgent.

Follow procedures indicated on medical alert bracelets or
necklaces.

Indicate a willingness to understand and help.
Speak simply and briefly, and move slowly.

Remove distractions, upsetting influences, and disruptive
people from the scene.

Understand that a rational discussion may not take place.

Recognize that the person may be overwhelmed by
sensations, thoughts, frightening beliefs, sounds
(“voices”), or the environment.

Be friendly, patient, accepting, and encouraging, but
remain firm and professional.

Be aware that a uniform, gun, and handcuffs may frighten
the person with mental illness, and reassure the person
that no harm is intended.

Recognize and acknowledge that a person’s delusional or
hallucinatory experience is real to him or her.

Announce actions before initiating them.
Gather information from family or bystanders.

If the person is experiencing a psychiatric crisis, ask that
a representative of a local mental health organization
respond to the scene.

Policy Statement 3: On-Scene Assessment

Officers should not do the following:

»

»

»*

Move suddenly, giving rapid orders or shouting.

Force discussion.

Maintain direct, continuous eye contact.

Touch the person (unless essential to safety).

Crowd the person or move into his or her zone of comfort.
Express anger, impatience, or irritation.

Assume that a person who does not respond cannot hear.

”ou

Use inflammatory language, such as “crazy,
“mental,” or “mental subject.”

psycho,”

Challenge delusional or hallucinatory statements.

Mislead the person to believe that officers on the scene
think or feel the way the person does.

“I'try to be as calm as |
can around police, but |
can’t always. Just the
sight of a police officer
scares me to this day.”

CAROL TRAXLER
consumer

ening any other person or him-or herself, such an individual should be given

time to calm down. Violent outbursts are usually of short duration. It is better
that the officer spend 15 or 20 minutes waiting and talking than to spend five

minutes struggling to subdue the person.
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u Recognize signs or symptoms that may indicate that mental illness
is a factor in the incident.

The officer responding to the scene is not expected to diagnose any specific
mental illness but is expected to recognize symptoms that may indicate that
mental illness is a factor in the incident. Symptoms of different mental illnesses
include, but are not limited to, those listed in Table 2. Many of these symptoms
represent internal, emotional states that are not readily observable from out-
ward appearances, though they may become noticeable in conversation with
the individual.

In addition to the symptoms outlined in Table 2, some specific types of
behavior may also be signs of mental illness. These behaviors can include se-
vere changes in behavior, unusual or bizarre mannerisms, hostility or distrust,
one-sided conversations, confused or nonsensical verbal communication. Offic-
ers may also notice inappropriate behavior, such as wearing layers of clothing
in the summer. It should be noted that these behaviors can also be associated
with cultural and personality differences, other medical conditions, drug or al-
cohol abuse, or reactions to very stressful situations. As such, the presence of
these behaviors should not be treated as conclusive proof of mental illness. They
are provided only as a framework to aid those police officers who must under-

Table 2. Signs and Symptoms of Mental lliness

Loss of memory/disorientation. Temporary or
permanent memory losses may be symptoms of a
disturbance. This is not the common forgetting of
everyday things, but rather the failure to remember the
day, year, where one is, or other obvious personal
information.

Delusions. These are false beliefs that are not based in
reality. They can cause a person to view the world from a
unique or peculiar perspective. The individual will often
focus on persecution (e.g., believes others are trying to
harm him or her) or grandeur (person believes he or she
is God, very wealthy, a famous person, or possesses a
special talent or beauty).

Depression. Depression involves deep feelings of
sadness, hopelessness, or uselessness.

Hallucinations. It is not unusual for some people with
mental illness to hear voices, or to see, smell, taste, or
feel imaginary things. The person experiences events that
have no objective source, but that are nonetheless real to
him or her. The most common hallucinations involve

seeing or hearing things but can involve any of the senses
(e.g., a person may feel bugs crawling on his or her hody;
smell gas that is being used to kill him or her; taste
poison in his or her food; hear voices telling him or her to
do something; or see visions of God, the dead, or horrible
things).

Manic behavior. Mania involves accelerated thinking
and speaking or hyperactivity with no apparent need for
sleep and sometimes accompanied by delusions of
grandeur.

Anxiety. Feelings of anxiety are intense and seemingly
unfounded. The person is in a state of panic or fright;
may have trembling hands, dry mouth, or sweaty palms; or
may be “frozen” with fear.

Incoherence. A person may have difficulty expressing
him-or herself clearly and exhibit disconnected ideas or
thought patterns.

Response. People with mental illness may process
information more slowly than expected.
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stand what questions to ask and to decide what services, resources, or support
are needed to resolve the cause of the incident. Officers should obtain addi-
tional information at the scene from family, friends, or health professionals
who are familiar with the individual’s behavior.

Officers should be aware that substance abuse disorders can mimic many
mental disorders; substance use can mask many mental disorders; and some
somatic disorders, such as diabetes or Parkinson’s, may seem to be mental and/
or substance abuse disorders. To complicate matters, the co-occurrence of men-
tal illness and substance abuse is also quite common (see Policy Statement 37:
Co-occurring disorders). Due to the complexity of this diagnostic task, it will
often be impossible for law enforcement officers to distinguish mental illness
from substance abuse disorders. The officer who has observed unusual or er-
ratic behavior should bring the individual to an assessment site that is capable
of making an accurate determination of its cause.

Studies have shown that the potential for violence increases considerably
when people with mental illnesses use alcohol or drugs.? For this reason, offic-
ers should be observant and note any signs (e.g., bottles, drug paraphernalia) of
substance or alcohol use. At the same time, maintenance of a calm demeanor
and use of de-escalation techniques can help to prevent violent behavior.

Officers will need to attend to the medication needs of some individuals
with mental illness. If the encounter lasts for some time, or a person is being
detained, people with mental illnesses may need access to their medication.
Officers must follow departmental rules for verifying that any pills or capsules
the person is carrying are prescribed, or to obtain the needed medication, so
that they may authorize the individual to continue the prescribed treatment.

Police officers should be aware that some medications that treat mental
illnesses have side effects that may also require attention. For example, medi-
cations may cause tremors, nausea, extreme lethargy, confusion, dry mouth,
constipation, or diarrhea. Police officers should attend to needs for water, food,
and access to toilet facilities. It is important not to mistake these side effects as
evidence of alcohol or drug use.

n Determine whether a serious crime has been committed.

No individual should be arrested for behavioral manifestations of mental
illness that are not criminal in nature. Arrest is generally appropriate when a
felony has been committed or when the person has outstanding warrants. Ar-
rest is also appropriate in cases in which the officer would normally make an
arrest if the person did not have a mental illness, and if the current signs of
mental illness are minor or not related to the violation.

In cases where the person with a mental illness has come to the attention
of the police because of behaviors that result from the mental illness or nui-

2. H. Steadman et al., "Violence by People Discharged
from Acute Psychiatric Inpatient Facilities," pp. 393-401.
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sance violations, officers should engage referral mechanisms to mental health
services and supports to address the mental illness in lieu of arresting the indi-
vidual and engaging the criminal justice system. (See Policy Statement 4: On-
Scene Response, for more on referral mechanisms.)

Consult personnel with expertise in mental illness to enhance suc-
cessful incident management.

On-scene expertise in mental illnesses and their manifestations is critical
to effective incident management. This expertise can be provided by primary
or secondary on-scene responders who are specially trained police officers or
mental health professionals.

The following examples highlight the ways that departments around the
country have chosen to include this type of expertise. As described previously,
these include Crisis Intervention Teams (CITs), the comprehensive advanced
approach, mental health professionals who corespond, and Mobile Crisis Teams
(MCTs). The basic difference in these models is whether expertise is provided
by police officers who are trained extensively in mental health issues, or by
mental health professionals who either co-respond with law enforcement or
respond after the scene has been secured. While mental health professionals
are likely more knowledgeable than patrol officers about involuntary commit-
ment laws and bring additional, perhaps confidential, data to the scene, they
are not always available. (See Policy Statement 25: Sharing Information for
more on agreements between mental health and criminal justice agencies.)

Examples of approaches that use specially trained police officers to supply
on-scene expertise—either as a special team or as the whole department—follow:

Crisis Intervention Team

Memphis (TN) Police Department

In a Crisis Intervention Team (CIT) approach found in the Memphis Police Depart-
ment, uniformed officers, specially trained in mental health issues, act as primary or
secondary responders to every call involving people with mental illnesses. CIT officers
are available on every shift and are also available to mental health clients (consum-
ers) and their families. The Albuquerque, New Mexico, Police Department, The Roanoke,
Virginia, Police Department and the Houston, Texas, Police Department are among
numerous agencies across the country that have also adopted the CIT approach.

Comprehensive Advanced Response

Athens-Clarke County (GA) Police Department
In a comprehensive response, the Athens-Clarke County Police Department decided
that its small size precluded the formation of a specialized team to respond to calls
for service involving people with mental illness. Accordingly, the department decided
that every officer would attend the advanced 40-hour crisis intervention training and
thus be able to respond appropriately to these calls.

"Each time a person with
mental illness is killed by
police it has tragic conse-
quences for everyone in-
volved—the person with
mental illness, their loved
ones, and the police of-
ficer. Improving law
enforcement's knowledge
and skills in responding to
individuals with mental
illness can prevent many
of these deaths."

CHIEF ROBERT OLSON
Minneapolis, MN
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Mental health professionals who co-respond

Birmingham (AL) Police Department
The Birmingham Police Department uses a Community Service Officer (CSO) Unit,
which is attached to the Patrol Division. The unit is composed of social workers who
respond directly to an incident location when requested by an officer. They serve a
variety of populations, including people with mental illness. The CSOs are also certi-
fied law enforcement academy trainers and work closely with community groups and
other components of the criminal justice system.

Long Beach (CA) Mental Evaluation Team
In this program, a patrol officer from Long Beach Police Department is accompanied
by a clinician to respond ten hours a day, seven days a week, to calls for service
involving people with mental illness. The clinician provides on-scene assessment of
the individual's mental health needs and ensures admission into a mental health
facility, if necessary. This approach prevents unnecessary incarceration of people
with mental illnesses.

San Diego County (CA) Sheriff’s Office
The Psychiatric Emergency Response Team (PERT) approach used by the San Diego
County Sheriff’s Office pairs a licensed mental health clinician with an officer or
deputy in a marked car to respond to situations determined by the dispatcher or
another officer to involve a person suspected of having a mental illness that is a factor
in the incident. These teams conduct mental health assessments and process refer-
rals to county providers if appropriate.

Mobile Crisis Team

Anne Arundel County (MD) Police Department
The Anne Arundel County Police Department has arranged for access to a team of
crisis workers from a local mental health center that works seven days a week. The
responding officer must determine if a Mobile Crisis Team is warranted at the scene
and will call accordingly.

There are several important differences between the approaches that in-
volve mental health professionals. One main difference is how the mental health
professional is paid and supervised, usually either through the police depart-
ment or through the county mental health agency. For example, in Birming-
ham the social worker is located in the police department and is under the
direct supervision of the chief, while in Anne Arundel County, Maryland, the
mobile crisis team members are paid by a mental health organization. Another
difference is whether the mental health agent works in a team with the officer,
or responds as a separate unit. An additional distinction is whether the civilian
workers respond to a variety of calls for service beyond those involving people
with mental illnesses, such as domestic violence. Yet, in all models, the mental
health professional is responsible for understanding community resources and
finding services within the community.
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Successful incident management is often dependent on information about
the person’s current and past behavior. Ifit is not possible to obtain this infor-
mation from the person with mental illness or a responding professional, some-
times it can be obtained at the scene from those who are close to the person, and
who are familiar with the situation and with the person’s history.

In those rare events when a person’s life or the life of a bystander is in
jeopardy, in addition to following standard crisis procedures, law enforcement
should also formally call on specially trained mental health professionals for
assistance in resolving the critical incident. (See Policy Statement 4: On-Scene
Response, for more information on handling critical incidents.) Law enforce-
ment personnel should protect the confidentiality of medical or mental health
information to avoid disclosures (see Policy Statement 25: Sharing Informa-
tion) and should follow protocols for written documentation provided in Policy
Statement 5: Incident Documentation.

Determine, when warranted, whether the person may meet the
state criteria for emergency evaluation.

The criteria for emergency evaluation are similar from state to state, al-
though there is some variation in how they are interpreted. It is not the role of
the police officer to make the sole determination that a person should be com-
mitted. However, being familiar with the criteria will help officers decide whether
to detain the person and transport him or her for an emergency mental evalua-
tion. This is not an arrest. Officers should be alert to the behaviors, actions,
and speech of the person so that they can determine whether specific indicators
of the criteria apply. Officers should also familiarize themselves with state law
concerning emergency evaluation.

Most patients who receive inpatient or outpatient services for mental ill-
ness do so voluntarily. That is, when presented with their options—including
the possibility of involuntary commitment—they choose to enter a hospital or
to follow a course of outpatient treatment suggested by treatment profession-
als. In fact, in some states you cannot commit someone who is willing to admit
him- or herself voluntarily. For a significant minority, however, there are times
when involuntary commitment becomes the only available avenue to services
and the surest way to ensure the safety of the person involved. Involuntary
commitment involves deprivation of personal freedom and can be an indignity
to the person being committed. In addition, it requires the participation of nu-
merous professionals (including the certifying doctor, attorneys representing
both the accepting facility and the patient, and a judge). For these reasons and
the simple reality that commitment takes considerable time, in the majority of
cases most clinicians will seek to offer voluntary admission to services before
considering involuntary commitment.
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Every state has a law that provides a clear path for those cases in which a
person must be involuntarily committed to treatment. While the laws vary to
some degree, they all attempt to define circumstances under which a person’s
unsupervised presence in the community poses a risk by reason of his or her
mental illness. In almost all cases, it is the likelihood of a person’s dangerous-
ness to self or to others that is the primary trigger for involuntary commitment.
In several states, the mental health law also includes language defining what is
broadly known as the “gravely disabled” criterion, which is meant to cover in-
stances in which a person’s well-being is threatened by inattention to personal
safety, failure to eat, exposure to extreme or dangerous conditions, or other
evidence that he or she is in imminent danger if left untreated. Some state
statutes also note a “need for treatment” or likelihood that a person will benefit
from treatment as one of many criteria for commitment. Additionally, the laws
covering involuntary commitment are subject to interpretation and, it should
be noted, continued debate within the mental health community.

Traditionally, the treatment to which a person is involuntarily committed
is provided in a secure inpatient facility. State law generally charges the de-
partment of mental health or its equivalent with regulating facilities to which
involuntary commitment is possible. Not all hospitals are licensed to receive
involuntary patients (although this does not always restrict their ability to con-
duct emergency evaluations). In addition, reimbursement issues may limit ad-
mission to some hospitals. It is important for law enforcement officers and
others who might become involved in involuntary commitment proceedings to
know which facilities are able to admit involuntary patients.

In some states, involuntary commitment to outpatient services is also pos-
sible under the law. As with involuntary inpatient commitment, there is consid-
erable controversy within the mental health community with regard to the ac-
ceptable purposes and uses of this option. There is also considerable variability
in the manner in which outpatient commitment is utilized. Not only do states
have different standards in the law, but judges and doctors can and do differ
widely in their understanding and use of discretion regarding the appropriate-
ness of invoking outpatient commitment provisions.

To avoid the adversarial dynamics of involuntary commitment, in some
instances crisis teams may consider the use of alternative dispute resolution
(ADR). Crisis teams should consider including personnel trained in ADR tech-
niques who can attempt to resolve conflicts short of involuntary intervention.

Many people with mental illness today have some broad understanding of
involuntary commitment laws and of the rights they have under those laws.
More broadly, many who have been in treatment have learned to understand
their illness, to monitor their symptoms, and, ideally, to manage their condi-
tion. Patient education is a significant component of treatment in some mental
health agencies. Some consumers have arranged to provide information to emer-
gency responders (e.g., through wallet cards) on whom to contact in the event of
a crisis. Officers should be aware that someone with a mental illness who is
expressing a preference for particular actions, medications, or modes of treat-
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ment may be speaking from experience. The person’s requests should be re-
layed to any treatment professional called to the scene or consulted in follow-up
to an incident.

“Advance directives” are legal mechanisms by which a patient’s preference
for particular medications or treatment alternatives can be expressed prior to a
crisis, much as many in the general population execute “living wills” or other
legal documents outlining their wishes should medical crises leave them un-
able to express themselves in this way. Officers should be familiar with this
mechanism and should be aware of the possibility that a person with mental
illness may wish to follow the steps outlined in his or her advance directive. In
cases where the advance directive is followed, the person with mental illness
may more readily agree to become engaged in services, thereby eliminating the
need for involuntary commitment.
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On-Scene Response

POLICY STATEMENT #4

Establish written protocols that enable officers to implement an ap-
propriate response based on the nature of the incident, the behavior

of the person with mental illness, and available resources.

This section discusses the appropriate disposi-
tion options chosen by the officer based on the na-
ture of the situation as determined in the assess-
ment phase—including the behavior of the person
with mental illness, established protocols, and the
availability of community resources.

The availability of community resources is de-
pendent on a complex set of circumstances. For ex-
ample, the advent of managed care and other
changes in the broader health care system, as well
as in the delivery of mental health services, have
resulted in hospital consolidation, the shift to am-
bulatory care, and changes in emergency room pro-
cedures in almost every community in the country.
In many places, practices in place just a few years
ago no longer apply today. Due to factors well be-
yond the control of mental health services, it can be
difficult to admit patients to a hospital or other medi-
cal facility. For this reason, law enforcement offic-
ers and others should stay abreast of how mental
health services are delivered in their community.

Spurred by the new health care realities, men-
tal health service providers in many communities
have developed protocols intended to ensure that
appropriate professionals see emergency psychiat-
ric patients in a timely manner. Models differ among
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communities due to numerous factors, but the most
effective approaches seem to share certain charac-
teristics, such as having staff who can respond
quickly and make an assessment of the needs of each
person who comes to them.

In rural settings, where hospitals or treatment
centers may be located far from some communities,
officers face challenges related to time and travel,
in addition to the obstacle of identifying appropri-
ate resources for someone they believe needs treat-
ment. Increasingly, communities are using technol-
ogy—“telemedicine”—for initial assessments.
Alternatively, communities rely on general health
care practitioners or lesser credentialed profession-
als to provide these assessments, which, while not
ideal, may be the only means available with current
system and resource constraints. Still, there are
many instances in which long distances need to be
traveled in order to connect a person in need of treat-
ment with appropriate services. Generally, law en-
forcement agencies are called on for transportation
in these cases. (See Policy Statement 18: Develop-
ment of Treatment Plans, Assignment to Programs,
and Classification / Housing Decisions, for more on
telemedicine.)



The range of response options should always
include the option of disengagement when the per-
son is not a danger to him or herself or to others
and has not committed a serious crime. Disengage-
ment from police contact should not be interpreted
to mean that no assistance is offered. What it can
be interpreted to mean is that officers can and should
provide referrals to appropriate mental health ser-
vices and supports in such instances.

Departments should be aware that the simple
presence of a law enforcement officer implies a cer-
tain amount of power—many people interpret what-
ever an officer says as something they must do.
Officers should make clear that it is voluntary for
people with mental illnesses—those who are not a
danger or have not committed a serious crime—to

RECOMMENDATIONS FOR IMPLEMENTATION

follow their suggestions for referral and treatment.
True problem solvers will help the person with men-
tal illness overcome such barriers to initial treat-
ment as transportation problems or fear of travel-
ing alone.

The following recommendations suggest ways
to facilitate the appropriate disposition for the full
range of people with mental illness who may en-
counter the police. The sections recommend proce-
dures that enhance emergency evaluations, promote
referral to support services, provide information to
victims and families, and facilitate transportation
and detention when necessary. Detailed policy rec-
ommendations on report writing and other incident
documentation procedures are included in Policy
Statement 5: Incident Documentation.

position options.

Institute a flowchart that matches hypothetical situations with dis-

Because calls involving people with mental illness can be influenced by a

wide array of variables, a clearly articulated flowchart is a good way to enhance

officer response to people with mental illness. A flowchart such as the one in

Figure 1 helps officers decide what options are best suited to each situation

they encounter. In order to develop such a tool, people involved in each point of

the system should identify the different response options available for each

type of scenario typically encountered by responding officers.

Figure 1 shows a sample flowchart that might be used by a Crisis Inter-

vention Team combined with a Mobile Crisis Team, an admittedly rare but ef-

fective response approach. The chart depicts multiple situations and next steps

recommended for each.

A flowchart helps clarify when diversion from the criminal justice system

is appropriate and when it is not. For example, in the rare event that the threat

of violence exists, a flowchart developed by the individual department can rein-

force the decision as to when treatment providers and police can address the

problem or when other special response teams should be called in. This refer-

ence can assist in determining appropriate levels of response (which do not

include SWAT teams unless absolutely necessary) that are based on the likely

success of de-escalation techniques and accurate assessments of threat.
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Figure 1: Sample Flowchart for Responding to
People with Mental IlInesses*

Call for service comes into 911.
Dispatcher determines if mental

iliness is a factor in the call and
relays the call to patrol.

First Available Officer is
dispatched to the scene.
This may be a specially
trained CIT officer or
paired team of officer with
social worker.

The officer deter-
mines the person
does not meet the
commitment criteria
and no major crimes
have been committed

The officer deter- The officer deter-
mines the person mines the person
does meet the does meet the
commitment criteria commitment criteria
and no major crimes and a major crime
have been committed has been committed

MCT Team
is called,
if available.

A referral is
made to a local
mental health
care agency

Person with Officer The person is
a mental decides to arrested and
illness pursue taken to jail
agrees to involuntary facility with
voluntary commit- mental health
admission. ment. treatment.

when necessary.

Person is
taken to a
predetermined
local triage
center or
emergency
room.

Person is
taken to a
predetermined
inpatient
mental health
facility.

Referral is made to
peer support groups.

The officer deter-
mines the person
does not meet the
commitment criteria
and a major crime
has been committed

The person is
arrested and
taken to jail

facility with
mental health
treatment.

ONGOING: Police NOTE: If a co-occurring
work with MCT to disorder is involved, the
ensure consumer person is taken to a pre-
needs are being met. determined facility.

LAST STEPS: The officer accurately
clears the call with dispatch.
Reports are written to reflect the
incident and observable symptoms
of the person involved.

*This chart reflects responses of a Crisis Intervention Team (CIT) combined with a Mobile Crisis Team (MCT) and concerns situa-
tions involving people with mental illness who are the subject of the call for service. It does not encompass situations where the

person with a mental iliness is a crime victim or witness.

52  Criminal Justice/Mental Health Consensus Project



n Designate area hospitals or mental health facilities as disposition
centers that facilitate intake for people with mental illnesses who
require emergency psychiatric evaluation.

It is critical for a successful diversion program to have a place where re-
sponders can take people with mental illness who require emergency evalua-
tions. The most common difficulty encountered by police is the lack of available
facility space or long waiting times for intake procedures. Consumers with co-
occurring disorders or additional special needs may not seem to fit any access
requirements. Agreements between law enforcement and mental health facili-
ties can result in designated centers for drop off, procedures at the center that
shorten the wait for police referrals, and coordinated efforts to identify avail-
able beds and hard-to-access services (such as for co-occurring disorders) from
a wide range of options. Given the difficulties in sorting out whether a person’s
symptoms are due only to mental illness or to substance abuse, these facilities
must have the capacity to work with both disorders.

Memphis (TN) Police Department
A key element to success for the Memphis Police Department has heen the relation-
ships developed with the mental health community. For example, the local psychiatric
emergency room agreed to provide emergency evaluations to all people with mental
illness brought in by the police. The hospital also assumes immediate responsihility
for assessment and referral—to either community-based or inpatient treatment at the
local state hospital—uwhile officers return to police service in as little as 15 minutes.

Florence (AL) Police Department
The Florence Police department liaison, with the help and support of the chief, nego-
tiated an agreement with the director of the local emergency room to “fast track”
medical assessments conducted on people with mental illnesses who were brought in
by police. These assessments now take less than 30 minutes.

Anne Arundel County (MD) Mental Health Facility
In Anne Arundel County, Maryland, the county mental health facility maintains a
countywide bed registry to assist law enforcement in easily locating an available bed.

Seattle (WA) Crisis Intervention Team
Crisis Intervention Team officers from the Seattle Police Department may transport
individuals who appear to have a mental illness to a Crisis Triage Unit at a Seattle-
area hospital. King County health care providers developed the unit, which is open 24
hours a day, 7 days a week to respond to people in crisis.

Long drives to mental health facilities may remain the rule in rural areas,
but it is possible for officers to be assured that the effort will be worthwhile. For
instance, telemedicine gives officers and psychiatrists or other mental health
professionals an opportunity to ensure that preliminary assessments are per-
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formed in a timely manner. These preliminary assessments help to guard against ~ "If you don't have appro-

transportation that is ultimately unnecessary, and they ensure that proper ar- ~ Priate access to treatment

. e a4 . and services, the onl
rangements are made to receive the individual. y

option that most law en-
forcement officers have in

. Lo . most situations is the

Ensure that comprehensive emergency psychiatric services are .

. . . county jail
available to law enforcement agencies for around-the-clock intake,
24 hours a day, 7 days a week. MAJOR SAM COCHRAN

Coordinator, Memphis
L L. . Crisis Intervention
In most communities today, there are a limited number of clearly desig- Team, TN

nated emergency intake centers—perhaps just one. Each intake center should
Source: "Memphis Police Look

have staff on hand or on call that can respond quickly and make an assessment {0 Help, Not Lock Up, Mentally

of the needs of each person who comes to them. It is less important where the lIL" June 8, 1999, available at:
. . . . . . www.cnn.com/ health/9906/08/
intake center is—in a hospital or in a community mental health center, for ex- mental.health

ample—than that the staff at the center be informed of what resources are
currently available and have the authority to place the individual in the appro-
priate services. Investing staff with these “gatekeeper” functions is very impor-
tant both for ensuring a smooth and rapid “hand-off,” and for coordinated fol-
low-up—whatever form it may take. Most important for police, of course, is
that mental health staff be able to rapidly assume responsibility for an indi-
vidual brought to them so that the officer can resume his or her duties.

Additionally, the community mental health center in some communities
may operate an on-site emergency intake service only during business hours.
Police and others would use the center at those times. After hours, the emer-
gency intake service may shift to a local hospital, providing mental health work-
ers with medical backup and laboratory services. In many settings, the mental
health workers at the hospital also answer the overnight emergency telephone
calls coming into the mental health center and thus have a sense of the demand
for services. If services are lacking, mental health, police, and other criminal
justice system professionals should lobby with consumer advocates for proper
appropriations for such facilities.

In any setting, it is important that mental health workers be dedicated to
emergency services, instead of being called away to treat accident victims or
others coming to the emergency room for nonpsychiatric reasons. In many set-
tings, it should be noted, the staff on hand may not include a psychiatrist. In all
cases, however, a psychiatrist must be on call and available on short notice.

The Providence Center (RI)
In Providence, Rhode Island, the Providence Center, a community-based, non-profit
mental health provider, maintains an emergency services center at its main treatment
site that operates during extended business hours, Monday through Friday. During
other hours, emergency services are provided at a nearby hospital, where a Providence
Center employee answers the emergency telephone line and makes on-site assess-
ments of individuals who come to the hospital or are transported by police or others.
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Erratic behavior can be caused by drugs or alcohol and other medical con-
ditions as well as by a mental illness. While police may suspect the cause of
erratic behavior, the actual factors may not be known for days or weeks. It is
therefore important for the receiving mental health staff to be knowledgeable
about the distinctions between mental illness, other medical conditions, and
drug or alcohol involvement. The intake staff must have access to laboratory
services and other diagnostic technology to accurately assess detainees’ needs
for treatment. Easy access to emergency medical care is similarly important.
Staff must also be able to connect with needed drug and alcohol services and/or
professionals with the ability to treat substance abuse and mental illness si-
multaneously if such services are called for (see Policy Statement 1: Involve-
ment With Mental Health System).

Staff at the intake center must also be able to determine whether the indi-
vidual meets criteria for involuntary commitment and, more important, be au-
thorized to take appropriate steps in the event that commitment is warranted.

When the person with mental illness does not meet the criteria for invol-
untary commitment, it is especially important that law enforcement and staff
at the intake center identify some short-term housing options for those who are
homeless. Without a linkage to some type of housing, the police are likely to
encounter the person on the streets not long after dropping him off at the in-
take center. Programs that make short-term housing available for individuals
who do not meet the criteria for involuntary commitment should also work to

connect clients with long-term housing opportunities.

Baltimore Crisis Response, Inc. (BCRI), Baltimore City (MD)

Baltimore Crisis Response, Inc. (BCRI) manages mental health crisis beds within
Baltimore City that are available on a voluntary basis to individuals who do not meet
criteria for involuntary admission to a hospital and have not been charged with a
crime that requires detainment. BCRI staff work closely with emergency rooms, the
Baltimore Police Department, and mental health agencies to afford access to these
beds as a form of pre-booking diversion. BCRI case managers work with individuals
admitted to the mental health crisis facility to connect them to long-term housing and
other services.

The type of insurance coverage an individual has can affect efforts to gain
access to emergency psychiatric services. Private insurance, especially, may be
governed by “medical necessity” criteria that can be interpreted to exclude some-
one with mental illness from emergency admission to some hospitals. Publicly
funded mental health centers may be excluded from preferred provider lists
developed by private insurers, which in some instances can complicate or even
eliminate the possibility of admission. If an individual is an active Medicaid or
Medicare patient, admission is still likely to be governed by some level of man-
aged care admission criteria. While many hospitals and mental health centers
receive funds allowing them to accept uninsured individuals, the absence of
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any coverage complicates admission and, at a minimum, can cause further de-
lays. None of these insurance issues are unique to mental health service deliv-
ery, but when they arise in instances involving someone who is psychotic or
deeply suspicious they can stand between that person and the services he or
she needs.

n Formalize agreements between law enforcement and mental health
partners participating in protocols.

Chapter V: Improving Collaboration, discusses the importance of formal
agreements between the criminal justice system and mental health system com-
ponents on the roles and responsibilities of each partner. The following check-
list outlines particular areas of such agreements that are specific to the con-
cerns of law enforcement and mental health professionals when developing
agreements. (See Policy Statement 26: Institutionalizing the Partnership, for
more on elements of successful agreements.)

+ What emergency detention authority do officers have and how will cus-
todial transfer occur? It must include protections for taking the person
into custody and provide liability protection as long as they are in cus-
tody. Partners will need to know what existing authority (local laws,
indemnity clauses, and state statutes) may impact rights and obliga-
tions.

+ What information can be shared under what circumstances? Confiden-
tiality provisions for verbal or document exchange should address what
will happen when information is included in either police or mental
health reports that relates to an ongoing criminal investigation or to a
mental health treatment plan. (See Policy Statement 25: Sharing Infor-
mation.)

+ How do law enforcement officers make the determination whether or
not to place a person with mental illnesses in custody for transport to a
mental health facility? It is important to specify rules based on how the
person gets to the facility—in custody or voluntarily.

+ When does responsibility actually shift from the on-scene responder to
a mental health professional? (This could be at the scene, by phone, in a
waiting room, etc.) There must be clarification of the point at which the
responsibility to provide services transfers from one entity to the other.

+ What intervention (such as an advocacy service) is available when a
person suspected of having a mental illness is being held in a holding
cell and is in need of services but who does not qualify for emergency
evaluation?

» What liability protection is in place? Liability suits are related to prac-
tice, custom, policy, or accepted standards of care. The premise under
liability law is that an officer cannot be sued for general duty to protect
someone from being victimized, injured, or killed. However, if through
a partnership a law enforcement agency creates a new special duty that
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it is later unable to fulfill, departments and/or officers can be held li-
able. Law enforcement counsel should consider whether any agreement
creates a new special duty to the individual that would create liability if
breached. Each party should be held liable for its own agents’ actions. If
the memorandum of understanding (MOU) is carefully structured, a
breach resulting in litigation would not focus on it being a joint venture
with shared liability.

* What are the budgetary considerations? Cost or funding responsibili-
ties must be addressed.

n Ensure that mental health services and supports are available for
every person in need.

Ideally, any person brought to a mental health provider by police officers
will be someone already known to the system or will be able to easily fit into
existing services. Unfortunately, such cases appear to be more the exception
than the rule. Perhaps because people who are not already engaged in the sys-
tem come into contact with the police more frequently than others who are
successfully engaged in treatment, they face a number of obstacles in entering
the system. Because contact with police may, in fact, turn out to be a person’s
introduction to the mental health system, it is important that the system’s door
be open at this critical juncture and engagement not be made more difficult by
bureaucratic concerns. Establishing protocols that allow a case to be opened or
reopened smoothly can help with this process.

An important test of the partnership between police and mental health
providers is the ability of officers and providers to agree on who needs mental
health services. If police officers bring an individual they perceive to be in need
to a provider, they expect the provider to offer appropriate services to that indi-
vidual. Mental health providers must respect the observations and judgments
of police officers charged with making quick decisions in the field. By the same
token, police officers must respect the assessment of mental health providers
about which cases they are able to address and which cases are beyond their
capacities. If the law enforcement and provider agencies have not worked to-
gether before, it may take a period of trial and error for a balance to be struck.
The important thing is for police and providers to ensure that they will learn as
they go along and that every effort will be made to meet each individual’s needs
in the process. There must also be an understanding that if an individual’s
needs cannot be met, there is a shared plan for getting those resources estab-
lished.

Even with appropriate training, police officers will occasionally seek ser-
vices for someone who cannot be helped by the local mental health provider. It
is important in such instances, however, that providers not simply turn the
individual away or leave him or her under the responsibility of the police. Pro-
tocols should be developed that delineate how police and providers should work
together to find some assistance for the individual, even if it is not in the men-
tal health system.
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One source of assistance for people with mental illness is peer support
programs. Several types of peer groups exist to help consumers, including Drop-
In Centers, Warmlines, and Clubhouses. “Drop-in centers” are informal social
and recreational programs that serve as information clearinghouses and meet-
ing locations for other peer support groups, including 12-step groups. Tradi-
tionally, people with mental illness fill staff positions. “Warmlines” are tele-
phone support systems staffed by consumers trained to listen empathetically,
provide information about appropriate resources, and act as a link to needed or
desired supports and services. Warmline staff does not provide suicide inter-
vention or crisis intervention, but they are trained to recognize the need to
engage the more critical support offered by a suicide hotline. The staff also
makes outgoing calls, contacting consumers who have asked to be called regu-
larly to stay connected to a support system. “Clubhouses” are collaborative
efforts between professionally trained staff and consumers who provide voca-
tional support and prepare consumers to enter into or return to the workforce.

In many instances, law enforcement officers may deliver a person with a
mental illness to a mental health provider only to discover that any of a number
of complicating factors may make it difficult to connect that person with appro-
priate services. For example, the provider will want to determine whether the
person has insurance or qualifies for Medicaid or other benefits or entitlements.
Similarly, the person may have more than one diagnosis or display no interest
in receiving services. In these instances, too, protocols must be in place to en-
sure the delivery of appropriate services or responses.

In some communities, ACT programs have been put in place or adapted to
provide or arrange for comprehensive treatment and supports for people with
mental illness whose behavior has brought them to the attention of law en-
forcement. The concentrated individual attention that characterizes the ACT
model can provide assurance that a person in need will receive appropriate
services. In other instances, it may be that clinical services aren’t needed, and
the most effective connection can be made with peer services, either at a drop-
in center or through individual contact with a peer counselor who is trusted
because of the shared experience of mental illness.

Regardless of the model used, mental health providers should take steps
to ensure thorough follow-up for any individual who is brought to them under
mutually agreed conditions by law enforcement authorities. Follow up may help
stop the cycle of repeated involvement with the criminal justice system, while
offering mental health providers a ready barometer of conditions and situa-
tions that receive police attention. “Follow-up” in this case means, at a mini-
mum, a thorough examination, which may result in a referral to a more appro-
priate provider. The protocols developed to ensure services must also include a
component that allows providers and police to regularly assess the appropri-
ateness of referrals. In addition, each participating agency should designate a
liaison to work with counterparts to resolve problems.
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Anne Arundel County (MD) Mobile Crisis Team
The Mobhile Crisis Team (MCT) approach is successful in Anne Arundel County be-
cause the MCT is connected to a local clinic, emergency shelter beds, and an In-Home
Intervention Team. The MCT has the resources to ensure that people with mental
illnesses get the intervention necessary. The Broken Arrow, Oklahoma, Police Depart-
ment is among other agencies using a similar approach.

n Ensure that specially trained mental health professionals are avail-
able to respond to scenes involving barricaded or suicidal suspects.

To respond as appropriately as possible in the incidences of barricaded
subjects or violent situations, effective communication must exist between po-
lice, special responders and department negotiators. While agencies are often
under pressure to resolve situations quickly, it is often the best approach to
allow time for communication to work in these crisis situations. Hostage nego-
tiators will likely be called to a scene when initial efforts by responding officers
to resolve a critical incident have failed.

The effective resolution of these encounters is also dependent on the in-
volvement of specially selected and trained mental health professionals who
have expertise in crisis negotiation and familiarity with police operations. State-
level mental health agencies will likely know of individuals suited to this role.
These mental health professionals will be able to assist law enforcement in
understanding the motivation for the incident, which is critical to defusing the
situation.

Provide information to victims with mental illness and their fami-
lies to help prevent revictimization and increase understanding of
criminal justice procedures.

Research has shown that people with mental illness, like many people with
disabilities, are at a greater risk for victimization.? People with mental illnesses
have been shown to be vulnerable to sexual assault as well as other violent
crimes.? These crimes are also disproportionately unreported, probably be-
cause these victims fear reprisals or retribution from their abusers for coming
forward or fear the police won’t believe them.

People with mental illness who have been victimized repeatedly may con-
fuse events in their reports to law enforcement. This confusion does not negate
their victimization and the importance of investigating the crime. In fact, people
with mental illness may experience the trauma of victimization more acutely
than other victims, partly because it triggers memories of past abuse. This
history of abuse is relevant to case investigation and should be explored.

3. Virginia Hiday et al., "Criminal Victimization of Persons 4. D.D. Sorensen, "The Invisible Victims," available at:
with Severe Mental lliness," pp. 62-68; also J.A. Marley and www.ncve.org/newsltr/disabled.htm.

S. Buila, "When violence happens to people with mental

illness: Disclosing victimization," American Journal of

Orthopsychiatry 69:3, 1999, pp. 398-402.
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Unfortunately, when victims with mental illness do report their crimes,
they are frequently viewed as unreliable witnesses and their cases are often
dropped. Law enforcement must become more aware of the complexities of work-
ing with victims who have mental illness and should collaborate with their
mental health partners to increase the reliability of evidence. These profes-
sionals can help law enforcement sort out these complex issues and improve
case outcomes. Resources for responding to crime victims who have disabilities
can be obtained through the Department of Justice’s Office for Victims of Crime.?

Law enforcement agencies should provide information to these victims about
available services that can help reduce their vulnerability and promote positive
contacts with the criminal justice system agents who can inform them of case
progress. Law enforcement can also work with consumers and their advocates
to conduct crime prevention outreach.

“ Inform affected third parties, including victims, minors and the
elderly, about what to expect and what community resources are
available.

Affected third parties can include victims, family members, employers, or
others who share a home or part of their lives with people with mental illness.
As in other similar situations, these individuals need a variety of supports and
may look to law enforcement for help in accessing resources. In particular,
victims (who may also be family members) should be apprised of the course of
action to be taken by law enforcement and mental health agencies, and what
they can expect the outcomes of the actions to be. They should also be made
aware of national resources for victim assistance, including the National Orga-
nization for Victim Assistance, the National Center for Victims of Crime, and
the Office for Victims of Crime.

In many instances, families try to maintain normalcy when dealing with
one of their own who has a mental illness. It may be that the incident resulting
in police involvement is the first public acknowledgment of mental illness in
the home. Or it may be that the incident is the first manifestation that has
clarified mental illness as a problem. In any case, the incident may represent
the first time the family has reached out for help and thus the first opportunity
for necessary supports to be made available to them. It is important, therefore,
for police officers and mental health workers to be knowledgeable about the full
range of resources that are available for families and others close to the af-
fected person.

For example, police departments and their mental health partners can
provide information on peer supports, such as consumer-managed neighbor-
hood projects, drop-in centers, and warmlines, which offer nonemergency sup-
port to consumers by telephone. Regional NAMI affiliate organizations, com-

5. C.G. Tyiska, "Working with victims of crime with dis-
abilities," available at: www.ojp.usdoj.gov/ove/publica-
tions/factshts/disable.htm.
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munity chapters of the Depressive and Manic Depressive Association, and local
United Way organizations are all good resources for peer support and services.
Families may also contact statewide consumer-managed organizations, an ex-
ample of which is the Tennessee Mental Health Consumer Network.

If police have been called to a home as a result of a threat or threatening
action, they should be able to inform family members in the home on ways to
protect themselves. Even in instances where the individual is placed in treat-
ment, voluntarily or involuntarily, it can usually be expected that he or she will
be at liberty in the community within perhaps a matter of days. Families should
be made aware of the process for obtaining a protective order, the associated
risks and benefits, as well as what to expect should the order be obtained and
violated by the ill family member.

In many instances, of course, members of the family may represent classes
given special status or protection under the law. Children of a person with men-
tal illness, for example, may be subject to actions taken by the child protection
authorities intended to remove them from the risk of harm. If elderly individu-
als or spouses have been threatened or harmed, police may be required by law
to arrest the individual family member or to notify other authorities. (It should
be noted that mental health workers who uncover evidence of elderly, spousal,
or child abuse may also be obligated under the law to notify certain authorities.)

Families that report and deal with incidents have great need for support.
They may feel isolated and not know where they can turn for information that
will help them provide the best care for their relative and for themselves. It is
helpful for police to be aware of the resources available to assist families in
these situations, such as NAMI. However, it is essential that mental health
providers be prepared to provide complete information on support and educa-
tion resources to families.

In some places, mental health agencies provide classes or resource centers
stocked with information for families. More generally, community mental health
providers rely on separate nonprofit organizations to provide information and
support. Most commonly, these local organizations are affiliated with such pre-
viously cited national organizations as NAMI, the National Mental Health As-
sociation, or the National Depressive and Manic Depressive Association and
are able to offer information and programs developed by these organizations.
By meeting and communicating with others who have been through similar
situations, families are able to learn skills that will help them to be effective
advocates for themselves and for their relatives.

Law enforcement agencies should work with their mental health partners
to prepare packets of information on available community-based resources for
people with mental illnesses and substance abuse disorders and for their fami-
lies. These packets should accommodate the full range of cultures and lan-
guages present in the community.
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Community Mental Health Centers

Community mental health centers in many communities have prepared packets of
information for families of clients receiving emergency services. These packets in-
clude information about the services the center provides, the rights of patients, pay-
ment options, and materials from the local NAMI affiliate and the statewide Mental
Health Association. In addition, counselors who meet the families in these initial
encounters encourage the families to make contact with one of the organizations,
taking time to allay their concerns about privacy, shame, and cost. The organizations,
in turn, provide useful information, including Web addresses, hook lists, schedules of
classes or events, local contact information, as well as descriptions and contact infor-
mation for area provider agencies.

n Disengage or transport the person to the appropriate facility with
the least restrictive restraint possible.

Depending on the nature of the response chosen, officers will either leave
the person at the scene, transport the person to a mental health facility, trans-
port the person to their home or to the home of a friend or family member, or
transport the person to a detention facility.

If police are requested to transport the person to the mental health facility
for a voluntary admission, this is service, not a custodial transport. In general,
police can take a person with mental illness into custody, only (1) when the
individual has committed a crime; (2) the individual is at significant risk of
causing harm to self or others and meets the state’s criteria for involuntary
emergency evaluation; or (3) in response to a court order or directive of a men-
tal health or medical practitioner who has legal authority to commit a person to
a mental health facility.

Before agencies revise policies on custodial and noncustodial transfer of
people with mental illness, pertinent laws and liability issues should be ex-
plored. However, it is possible to decrease stigma and enhance the dignity of
people with mental illness during the transport process.

Washington, D.C., Police Department
A Washington, D.C., policy states that if the responding officer is asked to transport
someone for voluntary admission and the officer deems the person to be nonviolent,
the officer can provide transport to the facility without handcuffs.

If a person’s behavior poses an imminent risk of serious harm to self or
others, officers may need to take reasonable steps to physically restrain the
person. If time permits, guidance from a mental health professional should be
sought about the best restraint methods for the person and situation. Unless
there is immediate danger to the individual, others, or officers, responding of-
ficers should move slowly and allow the person time to calm down in an effort to
gain voluntary cooperation before resorting to physical restraints.
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In some communities, police are able to call mental health staff to handle
transport. Often known as mobile crisis teams, these mental health units are
able to assume responsibility for the individual in question on the scene, allow-
ing officers to return to patrol.

Montgomery County (MD) Police Department
In Montgomery County, Maryland, the Police Department’s Crisis Intervention Team
works closely with the county mental health agency’s Crisis Response Team. In many
instances, the Crisis Response Team is called to the scene by the CIT, allowing police
officers to transfer responsibility for an individual without accompanying that person
to a mental health intake center or hospital emergency room.

Conduct suicide screening for all people with mental illness who
are detained for a short time in a police lock-up or jail.

Depending upon the jurisdiction, a person taken into custody for a crimi-
nal offense is brought either to a police holding facility or to the local jail pend-
ing the initial appearance in court. While this stay in custody awaiting the
court appearance is usually brief—in most instances less than 24 hours—it can
be a vital time for a person with mental illness. Research has shown that most
suicides that occur in custody take place within the first 24 hours.® In addition,
the behavior that led to the arrest may be the manifestation of an individual
experiencing a mental health crisis.

As a result, intake procedures into these facilities should screen for a risk
of suicide and assess the need for emergency psychiatric evaluation. Staff should
also be trained in suicide prevention and crisis management procedures. These
screening procedures are for the purpose of providing appropriate treatment,
not for gathering evidence for a criminal proceeding. Agency staff should also
note that people with mental illness may need access to their medication. Offic-
ers must follow departmental rules for verifying that any pills or capsules the
person is carrying are prescribed, or to obtain the needed medication, so that
they may authorize the individual to continue the prescribed treatment should
they be detained.

As mentioned earlier, police officers should be aware that some medica-
tions that treat mental illness have side effects that may require attention. For
example, medications may cause tremors, nausea, extreme lethargy, confusion,
dry mouth, constipation, or diarrhea. Police officers should attend to needs for
water, food, and access to toilet facilities. It is important not to mistake these
side effects as evidence of alcohol or drug abuse. (See Policy Statement 13: In-
take at County / Municipal Detention Facility, for more information on intake
procedures.)

6. L.M. Hayes, Prison Suicide: An Overview and Guide
to Prevention, National Institute of Corrections, 1995,
available at: www.nicic.org/pubs/1995/012475.pdf
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Incident Documentation

POLICY STATEMENT #5

ness was a factor in an
hance service delivery.

Document accurately police contacts with people whose mental ill-

incident to promote accountability and to en-

While not all contacts with the public result in
documentation, law enforcement agencies do collect
information about most of their encounters with the
public at several points: when the call comes in to
the agency; when the officer clears the call and re-
turns to service; when an official report is filed; and
when supplemental reports are submitted. Many
agencies maintain sophisticated computerized sys-
tems, while others rely on more traditional paper-
based systems. Regardless of the level of sophisti-
cation, however, it is critical that data be reliable,
accurate, and consistently entered.

When the call comes in to the agency dispatch,
some agencies use a Computer Aided Dispatch
(CAD) system that maintains important data ele-
ments on all calls for service. These systems keep
track of calls based on their geographic location, and
can show numbers and types of calls over time.
When the officer has completed the call, he or she
contacts the dispatcher to clear the call and can up-
date the nature of the call at that time. Although
not all departments have a CAD system, all do main-
tain some system for tracking calls for service.

Many agencies also maintain additional com-
puterized data systems, often called Records Man-
agement Systems, or RMS, which capture informa-
tion submitted on incident or arrest reports. These
data may be used by police to manage a great deal
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of information about contacts with the police, up to
and including arrest. These data are analyzed to
detect crime patterns and evaluate the police re-
sponse. Supplemental reports for particular types
of incidents may also be maintained in computer-
ized formats, or in file cabinets, depending on the
quantity of the information and its intended use.

Law enforcement agencies must consistently
and accurately document their contacts with people
who have mental illness, just as they should for all
encounters—for consumers’ protection and to pro-
vide better law enforcement service. Just as infor-
mation has certain benefits, however, it also has
risks to the consumer and his or her family. For
this reason, privacy laws protect personal medical
information, including information about a person’s
mental health, and limit the occasions when a medi-
cal professional can share that information without
consent. A full discussion of protected information
and its disclosure is provided in Policy Statement
25: Sharing Information.

The recommendations in this section address
how law enforcement should capture data and un-
der what circumstances. Ultimately, departments
that develop effective internal information-manage-
ment systems will depend less on mental health sys-
tem information protected by privacy laws and be
better prepared to address the needs of people with
mental illness in the long term.



RECOMMENDATIONS FOR IMPLEMENTATION

Capture information related to mental illness consistently in calls-
for-service data.

Regardless of agency size, law enforcement agencies should use special
numerical codes when storing data to indicate when mental illness was a factor
in the call for service.” Smaller departments may document incidences using
index cards while some larger departments may use computer equipment. In
smaller jurisdictions without advanced Computer Aided Dispatch (CAD) sys-
tems, dispatchers must be specially trained to collect detailed information that
can be stored in location files or similar data sources.

Officers should also be required to update this numerical code when clear-
ing the call to change the nature of the call if they determine that mental illness
is an issue. For example, if an officer is called for a noise complaint and finds a
man having a psychotic episode who is a danger to himself, the call should be
cleared to reflect this new information. If the officer determines that mental
illness is not a factor in a call that was dispatched as such, he or she should also
denote that change for dispatch.

Many CAD systems have only one field that captures the type of call and
officers are asked to pick the most relevant code. Agencies will need to provide
guidance to officers as to how and when to prioritize the mental illness as the
critical feature of the call. By using appropriate clearance codes in the CAD
system, law enforcement agencies can track information (such as repeat calls
involving a person with mental illness) and assess agency responses.

Some departments also choose to place “flags” on certain locations in the
CAD system (see Policy Statement 2: Request for Police Service). These flags
appear when repeated calls for service are made to that location. The dispatcher
then reads the text of the flag when dispatching the call to provide additional
information to the responding officers. These flags are placed only on those call
locations that pose a particular concern, such as potential for violence or as a
repeat location. Personnel are designated to review these flags periodically to
make sure the flags continue to reflect current issues or problems.

Baltimore County (MD) Police Department
In the Baltimore County Police Department, supervisors make written requests to the
communications center to place a flag on certain locations where police have made
repeated calls or where there has been a history of weapons use or violence. These
flags are used for a wide variety of calls, not just those related to mental health
problems.

7. Law enforcement agencies should only document infor-
mation about mental illness when it is relevant to the en-
counter. Agencies should not develop databases that con-
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n Collect information related to mental illness accurately in police
reports and supplemental forms, focusing on observable behavior.

Although information about a person’s mental illness on written police re-
ports is important for accuracy and to clarify officers’ response choices, it has
the potential to influence criminal case outcomes negatively. For that reason,
care must be taken in the way that information pertaining to mental illness is
documented.

Most important, officers should be trained to concentrate on documenting
observable behavior, not pseudo-diagnoses or damaging slang. For example,
reports should never include a box stating that a person is mentally ill, but
could instead list indicators of mental illness involved (see Policy Statement 3:
On-Scene Assessment, for examples of indicators of mental illness).

Report forms should also allow room for officers to include their own obser-
vations. However, officers should not draw conclusions in their observations
about what they believe has caused the behavior, such as that the person is “off
his meds,” without supporting information. Whenever possible, local mental
health professionals should participate in training officers about the type of
information to be included in a report based on federal, state, and local laws.
Confidential information shared by mental health professionals should not be
documented in police reports.

Departments may also want to consider using supplemental forms that
capture additional information about police contacts with people with mental
illnesses. These forms should not become part of the charging documents and
should be kept confidential. This documentation can provide information about
the nature of the problem, mental health resources that were accessed, and the
way police responded. This information will be helpful to internal decision-
making processes, such as the allocation of resources, but will not be part of the
individual’s arrest record.

Memphis (TN) Crisis Intervention Team
The CIT approaches used around the country employ a report form that is completed
by the responding CIT officer and maintained by the coordinator for review and track-
ing. Memphis, Tennessee, and Montgomery County, Maryland, Police Departments
use such a form to document incident specifics such as the living arrangement of the
person, the use of restraints, and the disposition chosen.

Police observations related to a person’s mental illness are also collected
on commitment forms, which in many jurisdictions give only two lines to report
observations. Commitment forms must be useful for police, which means short
and fast, but they should have sufficient space to record observations that would
be useful to mental health providers. These forms are used to indicate probable
cause for emergency holds of individuals thought likely to meet criteria for in-

voluntary commitment and will be presented to judges during civil commit-
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"In terms of information,
law enforcement needs to
know enough to resolve
the situation and keep
people safe, but some of
the detail and nuance are
better kept confidential. If
law enforcement has cer-
tain information, it can
stigmatize the person with
mental illness, and that
can stay with the person
for a long time."

CHIEF CHARLES
MOOSE

Montgomery County
Police Department, MD



ment proceedings. Often, police officers have had the best opportunity to ob-
serve behaviors that may indicate need for involuntary treatment, so an accu-
rate and professional description in such instances is important.

n Document information relating to a person’s mental illness only
when that information is relevant to the incident.

Officers should document information about mental illness only when that
illness is relevant to the police contact. For example, a suspect may have de-
pression that is not relevant to the crime he or she is accused of. Similarly, for
some victims of crime who have a mental illness, that illness is not relevant to
the situation and thus should not be recorded.
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Policy Statement 6: Police Response Evaluation

Police Response Evaluation

ment.

POLICY STATEMENT #6

Collaborate with mental health partners to reduce the need for subse-
quent contacts between people with mental illness and law enforce-

An important goal of any police response is to
ensure that people with mental illness are well
served by the services that are brought to bear and
that approaches being implemented have the effect
of reducing contacts with the criminal justice sys-
tem. The way to assess how well services are work-
ing involves doing two things: consulting with ser-

RECOMMENDATIONS FOR IMPLEMENTATION

vice providers to evaluate referral mechanisms and
identifying individuals who continue to come into
contact with the police. It is important when con-
ducting any kind of assessment for the participants
to have clearly articulated the program goals. Chap-
ter V: Improving Collaboration and Chapter VIII:
Evaluating Outcomes also address these topics.

Consult with service providers to evaluate rates of success in en-

gaging people referred by the police.

Law enforcement agencies should consult with service providers (includ-

ing those who focus on minors and victims) to gather information on the out-
come of the police referrals. It is important, as always, that private information
about the individuals seeking treatment be kept confidential. Consulting with
providers serves as an evaluation tool to assess whether services were made
available and accessed following encounters with law enforcement. Agencies
should examine in-house protocols to ensure that referrals were made and to
identify other resource issues.

This consultation can be conducted during routine partnership meetings
where police and mental health practitioners review data they have collected.
It is very important that these data be presented in the aggregate rather than
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for each individual.® For example, the law enforcement representative can pro-
vide the number of people who were referred for services, which can be com-
pared to the mental health representatives’ notes on how many people con-
tacted the service. In this way, confidentiality is maintained, yet problems with
the protocol can be examined.

n Analyze police data to identify individuals who have repeat con-
tacts with law enforcement and collaborate with mental health
partners to develop long-term solutions.

A proactive approach is fundamental to the philosophy of community polic-
ing. This involves identifying problem situations and working with community
partners to craft long-term solutions. “Problem” situations involving people with
mental illness are those that result in repeat calls to the police. These situations
may not be resolved by existing protocols, may escalate in seriousness, and re-
quire a more in-depth look into the underlying causes of the problem.

To identify these cases, agencies must review internal databases designed
to capture information on situations involving people with mental illness. As
mentioned previously, some departments review CAD system data to reveal
locations that previously have involved violence or that result in frequent calls
for service. Other agencies review supplemental data forms collected by crisis
intervention teams.

Once the case has been identified, law enforcement personnel should work
closely with their mental health partners to identify the precise nature of the
problem and the possible causes.® Together police and mental health providers
can then determine a course of action to help the person avoid further contacts
with the police. It is always preferable for mental health personnel to conduct
follow-up visits, should they be required, although some departments have paired
a mental health professional with an officer who is not in uniform.

Anne Arundel County (MD) Mobile Crisis Team
Mental health professionals from the Mobile Crisis Team in Anne Arundel County
provide follow up for people with mental iliness who have come in contact with local
law enforcement.

8. This does not preclude police involvement in problem- SARA model, see Goldstein, Herman, Problem-Oriented

solving teams, when requested to do so by mental health
partners.

9. Many law enforcement agencies around the country use
the Scanning Analysis Response and Assessment (SARA)
model of problem solving. For more information about the

Policing, McGraw Hill, Inc., New York, 1990; also M.
Reuland, C.S. Brito, and L. Carroll (Eds.), Solving Crime
and Disorder Problems: Current Issues, Police Strategies

and Organizational Tactics, Police Executive Research Fo-

rum, Washington, DC, 2001.
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CONCLUSION

Those in law enforcement are continually bombarded with demands from
constituents who want their concerns to be given top priority, mandated train-
ing, new resources, or revised protocols. Officers and other police personnel are
frustrated with repeat calls for service that have no satisfactory resolution for
anyone involved. They want to address problems before they escalate into con-
frontations that can have deadly consequences. They want to use their re-
sources effectively and efficiently. At the end of the day, they want to improve
the lives of people who struggle with mental illness as well as all those touched
by the consequences of unmet mental health needs. It is for them that this
section has been written.

Police are frequently the only 24-hour service providers citizens in a com-
munity know to contact for help. Many police departments lack the resources
or mental health networks to reduce the costs—in human lives, quality of life,
and dollars. It is hoped that this report will assist them in finding more imme-
diate help to divert those who are better served by the mental health system,
without threat to public safety. For those individuals whose needs continue to
go unmet, there is still hope that the reforms suggested in the following sec-
tions on courts and corrections will prevent them from cycling back to the streets,
no better off than when they started.

These subsequent chapters, in addition to the chapters in Part Two:
Overarching Themes, will help police professionals and others fully understand
how the actions of one component of the criminal justice system can so signifi-
cantly affect others. The report presents creative strategies for collaboration
and propose the kind of mutual support that can convince policymakers to make
the reforms that each of them has unsuccessfully pressed for individually.
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Pretrial Issues,
Adjudication, and

Sentencing

n jurisdictions where the law enforce-

ment recommendations presented in

the previous chapter are imple-

mented, a great many people with
mental illness who are currently brought to the
court system for possible criminal prosecution will
instead be diverted to an appropriate placement in
the mental health system. For those who are re-
ferred for prosecution, the following policy state-
ments and recommendations describe improve-
ments courts can make that will assure that justice
is served while meeting the needs of people with
mental illness.

The extent to which these improvements can
be made depends upon the level of services cur-
rently available in a jurisdiction. These policy state-
ments and recommendations are written with two
assumptions. The first is that the policy statements
and recommendations contained elsewhere in this
document pertaining to enhancements to mental
health services are implemented (see Chapter I:
Involvement with the Mental Health system and
Chapter VII: Elements of an Effective Mental
Health System). It would be counterproductive for
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the court to enhance its referral capacities with no
enhancements to existing mental health services.
The second assumption is that the jurisdiction pro-
vides such services as early appointment of defense
counsel; a victim assistance office; pretrial diver-
sion through the prosecutor’s office; and a pretrial
services program that provides information and op-
tions to the court at the initial bail-setting hearing.
Many jurisdictions do have all these services, and
should be well positioned to take immediate advan-
tage of the recommendations outlined here. Many
other jurisdictions lack one or all of these services.
Even in such jurisdictions, it would be possible to
implement incremental change that could still have
a dramatic impact on how the criminal justice sys-
tem responds to people with mental illness.

The text includes many examples of initiatives
jurisdictions have taken to improve the processing
of people with mental illness through the courts.
The inclusion of these examples is not meant to
imply that jurisdictions need expensive new initia-
tives to make improvements. In many instances,
simple adjustments to existing procedures can be
very effective.



Several of the events discussed in this chap-
ter—appointment of counsel, consultation with vic-
tims, prosecutorial review of charges, and pretrial
release/detention hearing—all occur early in the life
of a criminal court case. There is, however, no single
process employed in all jurisdictions for when a
criminal case is filed in court. In some, the defen-
dant is appointed an attorney even before the pros-
ecutor has reviewed the charges, or the two occur
simultaneously. In others, the appointment of coun-
sel does not occur until much later in the process.
In some, the pretrial release/detention hearing oc-
curs well before either appointment of counsel or
prosecutorial review of charges. In yet others, con-
tact with victims occurs even before any of these
steps. The appointment of counsel is presented here
first since so much of what is being recommended
in this document depends on consent of the indi-
vidual for the release of mental health information,
and because consent should not be sought without
first offering the person access to an attorney.
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Policy Statement 7: Appointment of Counsel

Appointment of Counsel

POLICY STATEMENT #7

Make defense attorneys aware of the following: (a) the mental health
condition, history and needs of their clients as early as possible in
the court process; (b) the current availability of quality mental health
resources in the community; and (c) current legislation and case law
that might affect the use of mental health information in the resolu-
tion of their client’s case.

When a case is filed in court an inquiry is typi-
cally made regarding the defendant’s financial abil-
ity to retain an attorney. If the defendant is found
to be indigent, an attorney is provided. Ifthe defen-
dant is found to have sufficient financial resources,
he or she is responsible for hiring his or her own
attorney. Not surprisingly, most defendants in crimi-
nal cases are appointed counsel because they are
found to be indigent.

The unique role that defense counsel plays for
his or her client—spokesperson, translator, and court
champion—becomes even more important when the
client suffers from a mental illness. There are three
key issues—all defense related—addressed in this
policy statement. First, it is important that defense

RECOMMENDATIONS FOR IMPLEMENTATION

counsel have speedy access to existing mental health
information about the defendant. Information col-
lected by law enforcement, pretrial services and
other justice agencies, or from family members
should be made available to the defense as soon as
they are assigned or agree to represent a client.
Second, attorneys have a responsibility to know
about the mental health resources in the commu-
nity—both their quality and their availability—that
might be appropriate for clients with mental health
issues, both pre- and post-adjudication. Third, the
policy statement underscores the affirmative obli-
gation of attorneys to be current as to laws that could
affect their clients who have mental illness.

"Defense attorneys are
often ill-equipped to repre-
sent people with mental
illness. Training about
mental illness and mental
health resources in the

The American Bar Association Standards Relating to Providing Defense
Services state, “Counsel should be provided to the accused as soon as feasible
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Ensure that defense counsel can identify the mental health status
of their clients as soon as possible after appointment.

community is a key means
of ensuring that defen-
dants with mental iliness
receive the best possible
representation.”

JO-ANN WALLACE
Vice President & Chief
Counsel for Defender
Operations, National
Legal Aid & Defender
Association

Source: Personal
correspondence



and, in any event, after custody begins, at appearance before a committing mag-
istrate, or when charges are filed, whichever occurs earliest.” One of the first
actions of defense counsel after appointment should be to identify those clients
with severe mental illness. This can be done by interviewing the defendant,
and reviewing the police report and the information obtained by the pretrial
services program. At least one state, Georgia, has a statute that allows defense
attorneys access to state mental health records with the consent of the client.

It can also be done by listening to family members or others who may be in
a position to provide useful information about the mental health status of the
client. Attorneys should be careful, however, not to divulge information about a
client’s mental health status to any of these parties without first obtaining the
consent of the client.

Public Defender's Office, Hamilton County (OH)
In Hamilton County, a defense attorney is assigned to the case as soon as it is deter-
mined that the defendant may have a mental illness and the case is continued to a
special afternoon calendar. The defense counsel consults with the defendant before a
clinical assessment is conducted by a mental health clinician.

The mental health system should work with the defense counsel to assure
that counsel has all the information needed to effectively represent a client.

n Ensure that defense counsel can identify alternatives to incarcera-
tion in appropriate cases for their clients with mental illness.

In some jurisdictions it falls to a pretrial services program to identify and
track programs in the community that could be used for referrals of defen-
dants, and to probation departments to do the same for post-conviction alterna-
tives. This recommendation calls for the defense to be equally familiar with
mental health resources in the local community. Defense counsel should know
program admission criteria and requirements; required lengths of stay; confi-
dentiality rules imposed by the program; clinical capabilities; availability; and
costs. Finally, defense counsel should be aware of the qualitative performance
of such programs.

Obtaining this knowledge may require access by defenders to expert ser-
vices. In many jurisdictions, the public defender’s office has staff who assist
attorneys in finding appropriate alternatives.

Public Defender’s Office, King County (WA)
In King County, social workers are assigned to the public defender’s office to help
defense attorneys identify and develop mental health treatment alternatives to incar-
ceration for defendants with mental illness.

1. American Bar Association, Standards for Criminal Jus-
tice: Providing Defense Services, 3rd Edition, Washington,
D.C., 1992, Standard 5-6.1, Initial Provision of Counsel.

"Defense attorneys aren't
thinking about me as an
individual who has a men-
tal illness. ...They are
thinking about the short-
term of this case. If they
knew more about mental
illness, they would do
things differently."

CONSUMER

Source: Derek Denckla and Greg
Berman, Rethinking the Revolving
Door: A Look at Mental lliness in

the Courts, New York, Center for

Court Innovation. 2001.
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In other jurisdictions—particularly small jurisdictions—defenders may
have very limited resources. Yet even then, at least one state has taken on the
responsibility of providing expert services to defenders in all parts of the state.

Georgia Indigent Defense Counsel
In Georgia, much of the information regarding alternatives to incarceration for people
with mental illness is catalogued by the Georgia Indigent Defense Counsel (GIDC),
which serves as an information resource center for defense attorneys throughout the
state. The GIDC provides defense attorneys with seminars and publications address-
ing the special needs of clients with mental illness. The GIDC is also available to
defense counsel for telephone consultation on individual cases.

consider how mental health information may potentially be used—not just in

Develop materials and training programs that cover recent legal
holdings that might affect the client with a mental illness.

Defense counsel representing persons with mental illness must carefully

the instant circumstance but in future hearings involving the client as well.
Counsel must also be aware of the potential ramifications of actions being con-
sidered. For example, advising a defendant to plead not guilty by reason of
insanity to a relatively minor offense could expose the defendant to more exten-
sive loss of liberty than in simply pleading guilty. (See Policy Statement 29:
Training for Court Personnel.)

Make resources available to the family members and friends of
people with mental illness to help them navigate the criminal jus-
tice system.

When a person with mental illness becomes involved in the criminal jus-
tice system, his or her family, friends, mental health service providers, and
other advocates may want to help in a variety of ways. Family members may
want to inform the defense attorney about the defendant’s mental health his-
tory, to advocate for the defendant’s placement in a particular treatment pro-
gram, or generally to help their loved one navigate the criminal justice system.
Advocates in some communities have developed resources for such situations.

When a Person with Mental Iliness is Arrested: How to Help,
Urban Justice Center, New York City (NY)

Staff at the Urban Justice Center's Mental Health Project have developed a practical
handbook for supporters of people with mental illness who have become involved in
the criminal justice system. The handbook provides general information about the
criminal justice process (arrest, arraignment, meeting with counsel), relevant stat-
utes, and advice for advocates on working with defense attorneys, as well as informa-
tion specific to the New York City criminal justice system.
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Determining What Is

in the Client’s Best

A defense attorney representing
a defendant with a mental illness
can face difficult decisions in try-
ing to determine what advice to
the defendant would be in the
defendant’s best interests. On the
one hand, the attorney has an
obligation to reduce the
defendant’s possible exposure to
sanctioning by the criminal jus-
tice system by removing him or
her as quickly as possible from
its jurisdiction. To that end, the
attorney may believe that the best
resolution of a case where the
evidence is strong is a quick plea
of guilty and acceptance of a
short jail term, perhaps even
credit for any time served, and
may make that recommendation
to the court. On the other hand,
the attorney may recognize that
the defendant will continue to be
rearrested if his or her mental
health needs are not addressed
and that having a criminal record
may make it more difficult for the
defendant to obtain a job and to
receive such services as public
housing. In that sense, the attor-
ney may advise that the hest
course of action is to try to get
the defendant accepted into a pre-
trial diversion program where he
or she would be under the super-
vision of the criminal justice sys-
tem while in mental health treat-
ment, and where charges would
be dropped upon successful
completion.

There are no right or wrong an-
swers to this issue. Defense at-
torneys should present all pos-
sible consequences to their
clients when discussing options
for the resolution of the case.



Criminal Justice/Mental Health Consensus Project 77



Chapter IlI: Pretrial Issues, Adjudication and Sentencing

Policy Statement 8: Consultation with Victim

Consultation with Victim

POLICY STATEMENT #8

Educate individuals who have been victimized by a defendant with a
mental illness, or their survivors, about mental illness and how the
criminal justice system deals with defendants with mental illness.

Victims in most jurisdictions have constitu-
tional or statutorily defined rights. Generally, these
involve the right to be informed of key events in the
processing of the case, including charging decisions,
plea agreements, and release decisions.?

Prosecutors or their agents have traditionally
played a key role in the provision of victim support
services, including explaining the often complex
court processes to the victims of crime. This provi-
sion of support—explanations and education—be-
gins as the charges are reviewed and filed, and goes
on throughout the court process. It is important to
stress that the victim of a crime committed by a per-
son with a mental illness has no more rights than

RECOMMENDATIONS FOR IMPLEMENTATION

any other victim in a similar situation, but may have
more needs. When the mental health status of the
accused is relevant to the processing of the criminal
case, the pain of the victim can be exacerbated by
the even more confusing jargon, procedures, deci-
sions, and even dispositions that might arise in the
prosecution of that person.

It must be kept in mind that most crimes com-
mitted by people with mental illness are minor, and
may involve no victim. Victims’issues, in general,
are most relevant where the crime is a serious one,
involving harm or risk of harm to the victim. The
recommendation that follows is meant to address
these types of crimes.

with a severe mental illness.

Assure that victim assistance offices have the expertise to meet
the special needs of people who have been victimized by someone

In recent years, great strides have been made in recognizing that victims

of crime need assistance understanding both the legal process involved in the

2. See www.ncve.org for more on statutes concerning
victims rights.
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prosecution of their case and their rights as victims. Many jurisdictions have
established victim assistance offices that provide services to victims of crime,
usually violent crimes.? Staff from these offices typically act as a link between
the prosecutor and victims, keep victims apprised of the status of the case,
explain the court process to victims, and escort victims to court hearings.* This
recommendation addresses how offices that provide victim assistance can bet-
ter address the needs of persons who have been victimized by someone with a
mental illness.

Information

In cases where the accused person suffers from a mental illness the victim
needs to be aware of the ways in which the criminal justice and mental health
systems converge. Defendants with a mental illness may be subject to different
legal procedures, such as a competency screening to determine their ability to
understand the charges and their fitness to stand trial. In addition, victims
may know little about mental illness—its causes, its impact on behavior, and
how best to treat it. Providing such information should be viewed not as mini-
mizing the victimization experienced, but as help for victims in understanding
why they were victimized—an important part of the healing process.

Confidentiality versus the Right to Know

The rights of victims to be informed about what is going on with their case
must be balanced, however, against the medical privacy rights of the person
with mental illness. It may be difficult for victims to understand that the pri-
vacy rights of the person who victimized them outweigh their rights to informa-
tion. There are actions that should be taken, though, to assure that victims
receive all the information to which they are entitled. Victims should be in-
formed immediately and as a matter of routine of any actions taken that be-
come part of the public record. These would include when the defendant is
being released, whether on pretrial diversion, pretrial release, or as part of a
sentence, with the condition to participate in mental health treatment; when a
competency screening has been ordered; or when the defendant enters a plea of
not guilty by reason of insanity.

In the overwhelming majority of victimizations caused by people with men-
tal illness, however, releasing mental health information to the victim will not

3. There are a number of different ways that victims can
gain access to these services. The law enforcement agency
investigating the crime should have referral information to
victims’ services. Listings for such services may appear in
the telephone directory under either the local prosecutor’s
or the sheriff’s office. These offices may also have web
sites with information on how to access these services.

The federal government also has taken steps to expand the
availability of victims’ services with the establishment of

the Office for Victims of Crime (OVC) within the Office of
Justice Programs of the U.S. Department of Justice. OVC
provides funding to state and local victim assistance pro-
grams. Information about OVC is available at:
www.ojp.usdoj.gov/ove/

4. While many of these offices are administratively lo-
cated in the prosecutor’s office, they can also be found in
the local department of corrections, sheriff’s department,
police department, or probation office.

"When someone is victim-
ized by an individual with
mental illness they have a
huge learning curve. Ex-
plaining to victims how the
criminal justice system
works and what their
rights are is one of our
jobs. It gets really compli-
cated for us to explain the
role of the mental health
system. We as advocates
often don't understand
how the two relate."

ELLEN HALBERT
Director, Victim Witness
Division, District
Attorney's Office,

Travis County, TX

Source: Personal
correspondence
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be an issue because the victim is already aware of the situation. It is estimated
that 85 percent of those victimized by a person with a mental illness are either
family or friends of the perpetrator.® These victims need assistance at yet an-
other level. A typical reaction of a loved one who has been victimized by a
person with mental illness is to try to obtain help for that person. After per-
haps experiencing numerous victimizations without pressing criminal charges,
these victims ultimately may turn to the criminal justice system out of fear or
frustration. When doing so, they may feel torn by being the complaining wit-
ness against a loved one. When they wish to do so, they should be advised on
such issues as how to contact the defendant’s attorney, how to assist in getting
a signed consent to the release of the defendant’s mental health information,
and who to contact in the jail to make sure that the defendant is receiving his or
her medications. They may also require additional supportive services to help
resolve issues of guilt in reporting their loved one.

In short, in addition to the general role of victim assistance to explain how
the criminal justice system works and what victims’ legal rights are, when the
alleged perpetrator has a mental illness victim assistance should also be pre-
pared to do the following:

+ explain the causes of mental illness and the impact it can have on a
person’s behavior;

+ explain how the mental health system works, including confidentiality
requirements;

+ define terminology that the victim may encounter, such as “competency,”
“mental health court,” and “Not Guilty by Reason of Insanity;” and

+ help family members or others who have been victimized by a loved one
with mental illness deal with issues of guilt.

5. Victims of Mentally Il Offenders: Helping Family
Caregivers and Strangers At Risk of Assault, New York
University, Ehrenkranz School of Social Work's Institute
Against Violence, December 2000.

6. Hiday et al., “Criminal Victimization of Persons with
Severe Mental lliness.”
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Victims with
Mental lliness

It is important to note that, con-
trary to the public perception that
people with mental illness are
more likely to commit violent
crimes, studies show that indi-
viduals with mental illness are
actually more likely to be the vic-
tims of violent crimes than people
without mental illness. Though
this issue is, in large part, be-
yond the scope of this report, vic-
tims’ assistance offices should
consider developing the expertise
to meet the special needs of vic-
tims who have mental illness.
These crime victims often face a
variety of challenges, including
low employment, lack of afford-
ahle housing, and substance
abuse.®
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Prosecutorial Review of Charges

POLICY STATEMENT #9

Maximize the use of alternatives to prosecution through pretrial di-
version in appropriate cases involving people with a mental illness.

As the representative of the state, the prosecu-
tor is responsible for ensuring that criminal cases
are resolved in the best interests of justice.” The
best interests of justice can sometimes be served by
extending to the individual the opportunity to ad-
dress issues that may have led to the commission of
the alleged offense without prosecuting the indi-
vidual. When the case involves a minor offense or
first-time offender, the prosecutor has the author-
ity in many jurisdictions to provide that opportu-
nity through pretrial diversion.

Authorizing which defendants will be offered
pretrial diversion rests with the prosecutor and is
addressed on a case-by-case basis in accordance with
the laws of the jurisdiction authorizing diversion.
Unlike the pretrial release/detention decision dis-
cussed in Policy Statement 11, the decision of
whether to offer the defendant the opportunity to

7. “The prosecutor must seek justice. In doing so there
is a need to balance the interests of all members of soci-
ety, but when the balance cannot be struck in an individual
case, the interest of society is paramount for the prosecu-
tor,” (emphasis in the original). National District Attor-
neys Association, National Prosecution Standards, Com-
mentary to Standard 1, p. 11.
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participate in a pretrial diversion program is at the
discretion of the prosecutor. Prosecutors typically
rely on a number of criteria, including the potential
danger to the community, the nature of the offense,
the defendant’s prior criminal record, and the wishes
of the victim, in reaching a diversion decision. When
faced with a defendant with a mental illness, pros-
ecutors should also look at the relationship between
the defendant’s mental condition, whether the de-
fendant was receiving adequate community treat-
ment, and the behavior that led to the arrest.

Highlighting diversion programs designed es-
pecially for people with mental illness by no means
suggests that these individuals should not have the
same access to any diversion programs that are
available in a jurisdiction to a person without men-
tal illness.
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sion programs for individuals with mental illness who come in contact with the

Provide sufficient dispositional opportunities for people with men-
tal illness for prosecutors to employ early in the court process.

The crux of this recommendation is the need for more dispositional diver-

criminal justice system. Pretrial diversion programs have been in existence in
many jurisdictions for decades, serving mostly first-time offenders or those
charged with minor offenses. The earliest diversion programs were based on
the recognition that the justice process itself could be harmful—in some in-
stances, criminogenic—and that for certain types of defendants, “diverting” them
from the traditional process into a rehabilitative program and holding their
charge in abeyance would reduce the likelihood of recidivism.® This same
recognition surfaces when considering the person with a mental illness who is
charged with a crime.

There are jurisdictions that provide pretrial diversion opportunities spe-

cifically for defendants with mental illness.

Mental Health Diversion Program, Jefferson County (KY)
In Jefferson County, the Mental Health Diversion Program serves nonviolent defen-
dants charged with either misdemeanors or felonies who suffer from chronic mental
illness and have a history of treatment for mental iliness. Defendants who are placed
in pretrial diversion undergo intensive treatment for a period of six months to one
year. Upon successful completion, the charges are dismissed.

Several jurisdictions have been developing models for community prosecu-
tion, in which prosecutors reach out to the community to seek input and assis-
tance in both preventing and responding to crime. Community prosecution
may be an effective vehicle for expanding the opportunities for diverting from
prosecution people with mental illness.

Ensure that the defense and the mental health community work
together to provide, in appropriate cases, mental health informa-
tion to the prosecutor for use in pretrial diversion decisions.

When an arresting officer brings a case to the prosecutor’s office, a pros-
ecutor screens the case to determine whether to file criminal charges, and, if so,
which charges.’® The police report, which describes the circumstances that led

8. National Association of Pretrial Services Agencies,
Performance Standards and Goals for Pretrial Release and

10. According to the standards of the National District
Attorneys Association, prosecutors should exercise that

The use of the term “diversion”
here employs the definition
spelled out in the Diversion Stan-
dards of the National Association
of Pretrial Services Agencies.
“[A] dispositional practice is con-
sidered diversion if: (1) it offers
persons charged with criminal
offenses alternatives to tradi-
tional criminal justice or juvenile
justice proceedings; and (2) it
permits participation by the ac-
cused only on a voluntary basis;
and (3) it occurs no sooner than
the filing of formal charges and
no later than a final adjudication
of guilt; and (4) it results in a
dismissal of charges, or its
equivalent, if the divertee suc-
cessfully completes the diversion
process.”

Diversion, August 1995, p. 1.

9. For an excellent review of the early years of diversion
programming, see John P. Bellassai, “Pretrial Diversion:

The First Decade in Retrospect,” The Pretrial Services An-

nual Journal 1, 1978, pp. 14-41.

discretion using several criteria, including the strength of
the evidence against the accused and the agreement of the
victim to cooperate. Two other criteria are undue hardship
caused to the accused and the availability of suitable diver-
sion and rehabilitative programs. National District Attor-
neys Association, National Prosecution Standards, 1990.
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to the arrest of the individual, might note any overt behaviors that are indica-
tors of mental illness. (See Policy Statement 5: Incident Documentation.) That
report usually is made available to prosecutors very early in the life of the case—
sometimes within hours of arrest. Often, however, prosecutors may have no
indication of possible mental health issues when reviewing the arrest informa-
tion. The arrestee may not have exhibited symptoms of mental illness at the
time of the incident, or the officer may have believed that the person was under
the influence of drugs or alcohol. Without such information, the prosecutor
cannot consider special accommodations that the defendant might need to be
successful in pretrial diversion or any specialized mental health diversion pro-
gram that might be appropriate. Procedures have been implemented in some
jurisdictions to gather mental health information for the pretrial diversion de-
cision.

Pretrial Services Program, Pima County (AZ)
In Pima County, the prosecutor uses information collected by the pretrial services
program for the pretrial release hearing to identify misdemeanor defendants who have
a mental illness and who might be candidates for pretrial diversion. Those placed in
the diversion program undergo a 180-day treatment program. Charges are dismissed
upon successful completion of the program; prosecution resumes if the program is
not completed.

In this example and others like it, the defendant has given prior written
consent for the release of mental health information for the purpose of deter-
mining possible placement in a pretrial diversion program. The consent should
be provided only after the defendant has consulted with his or her attorney.
(See Policy Statement 7: Appointment of Counsel, for more on consent issues.)
The consent provided should be in writing and explicitly specify what informa-
tion the defendant is consenting to have released, who is being authorized to
make the release, the parties to whom the information will be released, and the
purposes for which the information is to be used. Finally, the release of mental
health information should be consistent with all applicable confidentiality and
ethical requirements, as well as conforming to the principle that the informa-
tion released is the minimum necessary to make an informed pretrial diversion
decision. All information collected through this process should also be made
available to the defense attorney.
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Identifying the
Sources of Mental

Health Information
for Court Officials

A key issue in the release of
mental health information to
criminal justice officials, regard-
less of the decision point, is iden-
tifying all the sources of this in-
formation in individual cases.
This can be problematic, espe-
cially in larger jurisdictions where
the individual may have received
services at a number of different
locations, or where the individual
is transient, moving from one ju-
risdiction to another. Ideally, the
individual’s most recent clinician
should have as up-to-date a his-
tory as exists.

Identifying the correct source of
information requires that the in-
dividual cooperate, supplying the
name of the attending clinician
and providing consent to contact
the clinician.

In cases where the individual has
no prior history of receiving men-
tal health services it may be
necessary to have an assessment
conducted by a mental health cli-
nician before a decision — pre-
trial diversion, pretrial release,
adjudication, or sentencing — is
made. In such instances, the in-
cident that led to the arrest may
have been the individual’s first
indication that he or she may have
a serious mental illness.



n Expand the options available in rural areas to provide mental
health services for people with mental illness who might be
candidates for pretrial diversion.

The opportunities for identifying or establishing the resources that
would provide the range of options discussed here are much greater in
urban and suburban areas than they are in rural areas. In fact, in many
rural areas there may be no options at all. The chief problem that rural
areas encounter as it relates to viable options for those with mental ill-
ness who are in the criminal justice system is the lack of mental health
professionals. For example, more than half of the 3,075 counties in the
United States—all of them rural—have no practicing psychiatrists, psy-
chologists, or psychiatric social workers.!

The mobile units that law enforcement and mental health officials
have teamed up in recent years to institute in many urban jurisdictions
may hold clues for developing a model for options that can be used by
courts to develop release alternatives in rural jurisdictions. These units
are designed to respond rapidly to a person in a mental health crisis so
that an arrest is avoided and the person is taken to an appropriate men-
tal health facility. In rural areas, such mobile units may provide the courts
with alternatives by bringing mental health treatment resources to those
who need it. It may also be useful to make greater use of telemedicine, in
which mental health professionals are available to conduct private tele-
phone consultations with mental health patients from a remote location.

11. Georgine M. Pion and Harriet McCombs, Men-
tal Health Providers in Rural and Isolated Areas:
Final Report of the Ad Hoc Rural Mental Health Pro-
vider Work Group, Rockwlle, MD: The Center for sistance at: www.ojp.usdoj.gov/BJA for the latest
Mental Health Services, 1997. guidelines on the use of block grant funds.

12. National Rural Health Policy: Recommenda- 14. Ihid.

tions from the First Eight Years of the National Advi-
sory Committee on Rural Health, Rockville, MD: Of-

fice of Rural Health Policy, U.S. Department of
Health and Human Services, 1997.

13. See the Web site of the Bureau of Justice As-

15. Ibid.

Availability of
Mental Health Treatment

as an Option to Courts
in Rural Areas

The federal government has been at-
tempting to address the shortage of
health care workers in rural areas since
1987, when the National Advisory Com-
mittee on Rural Health (NACRH) was es-
tablished within the Department of
Health and Human Services (HHS) to
seek solutions to health care problems
inrural areas. The committee has made
several recommendations, such as: in-
crease the awareness of health care op-
portunities in rural areas and ensure that
students are academically prepared to
take advantage of these opportunities;
and create incentives for health care
practitioners to practice there. Such in-
centives include financial support for
students who will commit to service in
rural areas, enhancement of Medicare
reimbursements for rural providers, and
granting tax credits to providers who
serve rural areas. Many of these rec-
ommendations have been followed and

have brought some relief to the health
12

care shortages in rural areas.
The U.S. Department of Justice, currently
through its Bureau of Justice Assistance,
also provides block grant funding to the
states. In the past, block grant funds
could be used for a number of different
purposes, including to address alterna-
tives to detention for those who pose no
danger to the community.®®

HHS has sought to address the mental
health needs of rural residents through
the Mental Health Block Grant program,

which provides funding to states to im-

prove access to mental health services.*

More than $350 million is allocated to
this program annually. In order to re-
ceive their block grant funds, states must
submit plans to address the mental
health needs of various state subpopu-
lations, including those who live in ru-
ral areas.!®
State and local officials should work to-
gether to ensure a coordinated use of
block grant funds from the Departments
of Justice and HHS to address the men-
tal health treatment needs of people who
have been charged with criminal offenses
in rural areas.
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Policy Statement 10: Modification of Pretrial Diversion Conditions

Modification of Pretrial Diversion Conditions

pretrial diversion.

POLICY STATEMENT #10

Assist defendants with mental illness in complying with conditions of

Once the prosecutor agrees to offer the defen-
dant the opportunity to participate in pretrial di-
version, the defendant is interviewed by a repre-
sentative of the pretrial diversion program to
determine the most appropriate conditions of diver-
sion. These pretrial diversion programs, which also
monitor compliance with diversion conditions, fall
administratively either within the office of the pros-
ecutor or report to the prosecutor.

A defendant should be informed of the specific
program requirements, length of program duration,
and sanctions for noncompliance. Because people
with mental illnesses, in many instances, will have
difficulty understanding this information and fol-

RECOMMENDATIONS FOR IMPLEMENTATION

lowing through on their requirements, extra care is
required to ensure that these defendants report for
initial intake into the appropriate service and con-
tinue their participation.

Pretrial diversion programs that serve people
with mental illness should recognize that this popu-
lation often presents a range of problems that should
be addressed in an integrated fashion. They may
need assistance in locating affordable housing, in
handling their finances, in traveling back and forth
to diversion program appointments, or in obtaining
employment or job training. All pretrial diversion
programs that serve people with mental illness
should be designed to address these problems.

Ensure that interview protocols used by pretrial diversion staff on
defendants with mental illness include questions to identify those

with co-occurring substance abuse disorders.

One way to assist defendants with mental illness in complying with condi-

tions of pretrial diversion is to recognize that the majority also suffer from co-

occurring substance abuse problems. According to several studies, rates of both

mental health and substance abuse disorders are significantly higher in crimi-
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nal justice populations than in the general population.'® Individuals with co-
occurring disorders present unique challenges that must be addressed by the
mental health and substance abuse treatment communities. Individuals with
co-occurring disorders, when compared to individuals with a single disorder,
have heightened psychosocial difficulty, including an increased likelihood of
problems with finances, social roles, education, housing, transportation, and
marital stability.!” In addition, people with co-occurring disorders experience
more psychotic symptoms, have more severe depression and suicidality, have
higher rates of incarceration, have more difficulty with daily living skills, are

more noncompliant with treatment regimens, and are high service utilizers.®

Design pretrial diversion conditions to address individual issues
presented by each defendant.

Conditions of pretrial diversion should be the least restrictive necessary
and reasonably calculated to accomplish the goal of pretrial diversion, which is
to reduce the likelihood that the person will recidivate. When a defendant is
currently in mental health treatment and the treatment is helpful, it should be
a requirement that he or she continue treatment as a condition of diversion. If
the defendant expresses significant concern regarding the usefulness of that
treatment, a mental health consultation may be needed to determine whether
there are better alternatives available. When the defendant is not currently in
treatment, an assessment should be conducted by a qualified mental health
professional to determine the most appropriate treatment for the defendant,
and then a referral should be made to begin that treatment. This assessment
should be conducted on an outpatient basis.

Those with co-occurring substance abuse and mental health disorders
should receive integrated treatment. Barriers to specialized treatment for this
population include differing mental health and substance abuse treatment phi-
losophies and practices, policies that exclude active substance abusers from
mental health treatment, policies that exclude persons with active psychosis or
other symptoms of mental illness from receiving substance abuse treatment,
and separate local, state, and federal funding streams for mental health and
substance abuse treatment.

16. S. Keith, D. Regier, D. Rae, and S. Matthews, “The 17. L. Pollack, G. Stuebben, K. Kouzekanani, and K.
prevalence of schizophrenia: Analysis of demographic Krajewski, “Aftercare Compliance: Perceptions of People
features, symptom patterns, and course,” International with Dual Diagnosis,” Substance Abuse 19, 1998, pp. 33-
Annals of Adolescent Psychiatry 2, 1992, pp. 260-84; M. 44; A. Laudet, S. Magura, H. Vogel and E. Knight, “Recovery
Weissman, M. Bruce, P. Leaf, L. Floria, and C. Holzer, “Af- Challenges Among Dually Diagnosed Individuals,” Journal
fective Disorders” in Psychiatric Disorders in America ed- of Substance Abuse Treatment 18, 2000, pp. 321-29.

ited by L. Robins and D. Reiger, New York, Macmillan, 1992;
and L. Robins and D. Regier, Psychiatric Disorders in
America: The Epidemiologic Catchment Area Study, New

18. F. Osher and R. Drake, “Reversing a History of Unmet
Needs: Approaches to Care for Persons with Co-Occurring,
Addictive and Mental Disorders,” American Journal of Or-
York, Free Press, 1991. thopsychiatry 66:1, 1996.
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Treatment providers and the criminal justice community should be aware
of the complexity involved in diagnosing co-occurring disorders and adapt pro-
fessional practices accordingly. Identification of those with co-occurring disor-
ders should be occur in the early stages of criminal justice processing.

Research indicates that an integrated model of treatment is most effective
for people with co-occurring mental and substance abuse disorders.!® That is,
both the mental disorder and substance abuse disorder are treated in the same
service setting, using cross-trained staff proficient in both mental health and
substance abuse disorder therapy. Too often, co-occurring disorders are treated
sequentially —individuals receive treatment in one system first (either mental
health or substance abuse) followed by treatment in the other—or concurrently—
that is, individuals receive both mental health and substance abuse treatment
at the same time, but with different therapists or at different agencies. In both
of these models, the burden of coordinating or integrating treatment lies with
the client. (See Policy Statement 37: Co-occurring Disorders.)

Boundary spanners—people who act as liaisons to bridge mental health,
substance abuse and criminal justice systems—should be knowledgeable about
both mental health and substance abuse disorders and provide such informa-
tion to the courts. (See Policy Statement 26: Institutionalizing the Partnership,
for more on boundary spanners.)

Drug Court, Lane County (OR)
In Lane County, a mental health specialist trained to deal with co-occurring disorders
is assigned to the jurisdiction’s drug court in the dual role of case manager and court
liaison to assist with people with co-occurring disorders who are placed in the drug
court.

n Develop guidelines on compliance and termination policies regard-
ing defendants with pretrial diversion conditions that recognize the
needs and capabilities of people with mental illness.

The National Association of Pretrial Services Agencies (NAPSA) has stan-
dards for pretrial diversion that should prove useful in developing compliance
and termination policies for defendants with mental illness who are placed in
diversion programs.?’ Those standards state that diversion conditions should
be clearly written in a service plan signed by the defendant and the diversion
program representative. “Knowing exactly what is expected will decrease the
likelihood of a participant’s being unsuccessful in treatment.” The service
plan should also detail what actions could be taken in response to the
participant’s failure to comply with the conditions. The diversion program rep-

19. The National GAINS Center, Treatment of people with 20. National Association of Pretrial Services Agencies,
co-occurring disorders in the justice system, Delmar, New Performance Standards and Goals for Pretrial Diversion,
York, The National GAINS Center, 2000. August 1995.

21. Ibid., Commentary to Standard 4.1, p. 20.
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resentative should explore any noncompliance with diversion conditions to de-
termine whether the violation was willful, was a symptom of the mental illness,
or was an indication of the need to change the treatment plan. It must be
recognized that decompensation and other setbacks are common occurrences
for people under treatment for mental illness as the attending mental health
clinician seeks the most appropriate treatment.

Defendants who are terminated for unsuccessfully completing the program
should have their cases returned, without prejudice, to the regular court calen-
dar. Defendants should also be allowed to withdraw from diversion and have
the prosecution of their cases resumed without prejudice.
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Policy Statement 11: Pretrial Release/Detention Hearing

Pretrial Release/Detention Hearing

mental illness.

POLICY STATEMENT #11

Maximize the use of pretrial release options in appropriate cases of
defendants with mental illness so that no person is detained pretrial
solely for the lack of information or options to address the person’s

Usually within a day of arrest, a defendant will
appear in court where a judge or magistrate will
determine whether or not the defendant should be
released pending adjudication of the case, and if so
under what conditions. In making that decision,
the judicial officer weighs the risks posed by the de-
fendant to fail to appear in court and the potential
threat to the community’s safety if the defendant if
released.

Judges, like any decision maker, seek to make
informed decisions and to have a range of options at
their disposal. Armed with the kind of information
outlined below and improved options, the courts

RECOMMENDATIONS FOR IMPLEMENTATION

should be in a position to minimize the unnecessary
pretrial detention of people with mental illness.
This is not to suggest that people with mental
illness should never be detained. It is particularly
important, though, that mental illness itself not be
used as a reason to detain a defendant in a case
where a defendant with no mental illness facing
similar charges and with a similar criminal record
would likely be released. In such cases where the
criminal charges do not warrant detention and the
judge’s primary concern is the defendant’s mental
illness, facilitating access to services should be con-
sidered instead of resorting to criminal detention.

Facilitate the release of mental health information where appropri-
ate for use at the pretrial release hearing.

Both mental health and criminal justice officials are bound by professional

codes of ethics that define the doctor-patient, lawyer-client relationship. Com-

munications between mental health providers and their clients, or attorneys

and their clients, are protected from disclosure unless the client specifically
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provides written consent for the release of information.?? As in cases where
pretrial diversion is being considered, the written consent should explicitly state
what information the defendant is consenting to release, who is being autho-
rized to make the release, the parties to whom the information will be released,
and the purpose to which the information is to be used. Recognizing that the
privacy rights of the individual with a mental illness must be balanced against
the needs of the court to have all the information that might be relevant to
assessing the defendant’s risks to public safety and of failure to appear in court,
the information released should be the minimum necessary to make an informed
pretrial release decision. (See Policy Statement 25: Sharing Information, for
more in-depth recommendations on information sharing.)

For the pretrial release decision, the defendant is under no obligation to
provide the court with any private information, including mental health status.
In many instances, though, it is in the defendant’s best interests to do so since
it might facilitate his or her release and allow for the continuation of existing
treatment. Seeking consent for the release of information from an individual
who may have a mental illness, however, must be done with extreme caution
because the mental illness may impair the person’s ability to give informed
consent.

If the individual has provided consent to the release of the information,
the next step is to gain access to that information. Jurisdictions have taken
different approaches to obtaining mental health information for the pretrial
release hearing.

Connecticut Mental Health Center
Mental health staff from the Connecticut Mental Health Center receive each day a list
from the court of all individuals just arrested that they cross-reference with their
database to see who is currently in their system. Staff then interview the defendant
and, in coordination with the public defender’s and the pretrial services offices, de-
velop a plan for release. This plan is then submitted to the court.

Two other issues that must be addressed in a discussion of obtaining men-
tal health information are the ethical guidelines of mental health professionals
and the timeliness of receiving that information. Mental health clinicians are
prohibited from conducting a mental health assessment before the defendant
has had an attorney assigned and has consulted with the attorney. Jurisdic-
tions have addressed these ethical guidelines in a way that allows for a timely
assessment of a defendant’s mental health status.

22. Every state has either statutory or regulatory provi-
sions that specify the confidentiality guidelines for the pro-
tection of mental health information, although the states
vary greatly in the protections that are provided. Given the
variance in state protections and concern about the growing
ease of electronically exchanging private health information,
in 1996 Congress passed the Health Insurance Portability
and Accountability Act (HIPAA) (PL. 104-191), which,

among other things, directed the U.S. Department of Health
and Human Services to establish regulations for the protec-
tion of all medical, including mental health, information.
Those regulations, which supercede state laws that provide
less protections, became effective on April 14, 2001. The
regulations permit access to and dissemination of mental
health information as outlined here.

Criminal Justice/Mental Health Consensus Project

91



Chapter llI: Pretrial Issues, Adjudication and Sentencing Policy Statement 11: Pretrial Release/Detention Hearing

Public Defender’s Office, Broward County (FL)
In Broward County, where mental health clinicians conduct an assessment before the
pretrial release hearing, the clinicians are on the staff of the public defender’s office.
This expedites the process of conducting a mental health assessment while ensuring
that the client has received appropriate consultation with an attorney.

It is also important to respect established boundaries when court and mental
health professionals work together in these ways. Mental health clinicians
should not make recommendations regarding whether the defendant should be
released pretrial; they should limit their presentation to the court to the
defendant’s mental health condition, history, and needs and how those needs
can be addressed.

n Ensure that a neutral entity is available to provide the pretrial re-
lease decision making officer with all the information relevant to
that decision, including mental health status, and with viable op-
tions to address any identified mental health issues.

According to American Bar Association Standards, every jurisdiction should
establish a neutral entity that gathers all the historical information that is
relevant for the pretrial release decision.?? In many jurisdictions, there is no
designated agency that conducts these functions, particularly in nonmetropolitan
areas. In those jurisdictions, the judicial officer presiding at the pretrial re-
lease hearing typically receives information directly from the defendant, from
the arresting law enforcement agency, and, if present, from prosecution and
defense.

In many other jurisdictions, pretrial services programs or their functional
equivalent provide this information. When these programs interview a defen-
dant, it is standard practice to inform the defendant of the purpose of the inter-
view, how the information will be used, and of the defendant’s right to refuse to
answer any or all of the questions. The scope of services provided by these
agencies, including the populations that they target, the information that they
gather, and the options that they provide to the court, vary greatly across juris-
dictions.

Since jurisdictions vary so widely in the mechanisms used to obtain and
disseminate information relevant to pretrial release decision making, it is not
possible to recommend a single approach to providing the court with the
defendant’s mental health information. However, several principles should be
followed. First, jurisdictions should have some neutral entity that provides the
pretrial release decision-making officer with all the information relevant to that
decision. Second, defendants should be advised that they have the right to

23. American Bar Association, Standards for Criminal
Justice, Chapter 10: Pretrial Release Standards, American
Bar Association, 1989.
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speak with an attorney before answering any questions, and that they have the
right to refuse to answer any questions. Third, the neutral entity should pro-
vide the judicial officer with viable options to address identified mental health
issues.

In its interview with the defendant, the neutral entity should ask whether
the defendant has any mental health problems and whether he or she has ever
been treated, either inpatient or outpatient, for a mental health problem. The
entity should recognize, however, that a history of mental health treatment is
not necessarily an indicator of higher risk of failure to appear or rearrest. For
example, if a defendant reported having received mental health counseling af-
ter a traumatic event in the past, this information may not be relevant to the
pretrial release decision and the interviewer should use discretion in recording
that information. The interviewer should note behavior, such as the defendant
seeing things or hearing voices that are not apparent to the interviewer.

In some instances, the pretrial interviewer will be unable to conduct an
interview with the defendant because the defendant’s mental condition pre-
cludes communication. This situation often can be resolved quickly once the

defendant is reconnected with his or her mental health caseworker.

Data Link Project, Maricopa County (AZ)
As part of the Maricopa County Data Link Project, the local behavioral health authority
receives an automated list of every person booked into the local jail. The computer at
the health authority seeks matches from the jail list with the list of more than 12,000
clients who receive mental health services in the area. When a match is found, the
person’s caseworker is notified and can intervene quickly to see that the person is
receiving proper medications while in jail and to assist in discharge planning.

The discussion thus far makes an assumption about people who have been
referred to the courts by law enforcement and who have been identified—Dby
observations of third parties, from the results of a mental health screen, or by
the person’s own statements—as possibly suffering from mental illness. The
assumption is that the person has a history with the mental health system and
will direct court officials to the source of information about that history. In
many cases, however, the incident that led to the instant arrest may have been
the first manifestation of a mental illness. In other cases, the person may have
had a history with the mental health system, but either out of mental impair-
ment, deliberate deception, or a simple refusal to respond did not divulge that
history when asked about it.

A particular problem arises for the pretrial release decision maker when a
person is arrested on a charge that involves violence—even if just a simple
assault—and there are clear indications that the person may be suffering from
a mental illness, but the person denies any current or past mental health treat-

ment. The person might also have no prior record of arrests or convictions that
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could guide the pretrial release decision maker, who is required to weigh risk of
future violence in making a release decision. The best course of action may be
to have the court order a mental health assessment by a qualified mental health
professional. That assessment should confirm whether there are mental health
issues, including past police contacts with the defendant, that resulted in refer-
rals to mental health facilities in lieu of arrest.

Pretrial Program, Hamilton County (OH)

In Hamilton County, pretrial program staff team up with mental health professionals
to have an assessment completed by a mental health clinician prior to the initial
pretrial release hearing. All defendants who are identified by the pretrial services
program during its early morning interviews as having possible mental health issues
are then placed on an afternoon calendar for their pretrial release hearing. The
program alerts the court’s Psychiatric Clinic, and a clinician from that office conducts
the assessment hefore the afternoon hearing. This approach provides an assessment
by a trained mental health clinician with the results reported to the pretrial release
decision maker without having to continue the case to another day.

n Ensure that interview protocols used by pretrial services staff also
include questions to identify those with co-occurring substance
abuse disorders.

This issue was described in the discussion earlier of pretrial diversion, and
that discussion applies here. It is of even more importance, though, that screen-
ing by pretrial services staff for co-occurring disorders be conducted for the
pretrial release/detention decision. While pretrial diversion may be offered to
only a small percentage of persons with mental illness who have been arrested,
all of them must have a pretrial release/detention hearing. (See Policy State-
ment 10: Modification of Pretrial Diversion Conditions and Policy Statement
37: Co-occurring Disorders.)

n Ensure that at the initial hearing defense counsel are prepared to
offer, in appropriate cases, an alternative to pretrial detention for
defendants with mental illness.

Inherent in this recommendation is the support for the American Bar
Association’s call for defense to be present at the initial appearance of all defen-
dants. The initial appearance is a critical juncture in all cases for all defen-
dants. As stated by the American Bar Association, “[D]eterminations made in
the course of first-appearance proceedings are the most important in the crimi-
nal process for many defendants.” But the circumstances are hardly ideal:
“Regrettably, these vital decisions often are reached under circumstances that
would not be tolerated at trial. Courtrooms often are noisy and overcrowded,
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cases are...treated hurriedly, and the entire process is motivated by the single
aim of ‘moving the calendar.” And as for the defendants, “...they are likely to be
confused, exhausted, and frightened, particularly if they have had no earlier
experience with the criminal justice system.”?* Some defense attorneys have
taken steps to be prepared.

Public Defender’s Office, Honolulu (HI)
In Honolulu, by the time a defendant with mental iliness appears in court at the initial
hearing, usually the morning after arrest, the public defender will have discussed a
release plan with the defendant and the mental health staff who work out of the jail.

One important issue that should be addressed in the context of the pretrial
release decision is the release status of defendants who have been ordered to
undergo a competency examination. The American Bar Association recommends
that a defendant “otherwise entitled to pretrial release” should not be detained
solely for the purpose of conducting the competency examination. According to
the ABA, confinement for competency evaluation and pretrial release are two
separate issues that courts should consider and rule on separately.?

n Ensure that mental health information presented to the presiding
judicial officer at the pretrial release/detention hearing is limited
to an indication of whether the defendant has a mental illness,
and, if so, options for addressing it in the pretrial release decision.

Mental health information is relevant to the pretrial release decision.?
Therefore, a defendant’s mental health status should be reported to the judicial
officer making a pretrial release decision—with the consent of the defendant.
It is sufficient in most cases to report the information that there are mental
health issues.

Jail Diversion Project, Connecticut Department of Mental Health
and Addiction Services
Under a program run by the Connecticut Department of Mental Health and Addiction
Services, mental health clinicians conduct assessments of defendants with mental
illness prior to the initial appearance in court. These clinicians are employed by the
Department of Mental Health, and not the courts. The only information that they
provide to the court is a treatment plan. The nature of the illness and any diagnoses
are kept confidential. If the client agrees to allow the clinician to share more informa-
tion with the court, it is sometimes easier to prepare a treatment plan.

24. American Bar Association, Pretrial Release Stan- “The Pretrial Release Decision,” Judicature 81:2, Septem-
dards, Commentary to Standard 10-4.2(a), 1988. ber/October 1997. Most state statutes require the judicial
officer to consider a number of factors in assessing these
risks, including: the nature of the current charge; strength
of the evidence; prior criminal history; prior record of ap-

25. American Bar Association, Criminal Justice Mental
Health Standards, Standard 7-4.3 and accompanying com-

mentary. pearance in court; current probation, parole, or pretrial
26. In 34 states and the District of Columbia, and in the release status at the time of arrest; ties to the community;
federal system, the judicial officer is required to assess two and the defendant's character, reputation, and mental con-
types of risks: that the defendant will fail to appear in dition. John Goldkamp, “Danger and Detention: A Second
court and that the defendant will pose a risk to the safety Generation of Bail Reform,” Journal of Criminal Law and

of the community. In the remaining jurisdictions, only the
risk of flight is examined. John Clark and D. Alan Henry,

Criminology, Northwestern University School of Law, 76:1,
1985.
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Establish programs that provide judges, prosecutors, and defense
attorneys with options to address the mental health needs of
people with mental illness.

Providing judicial officers with a defendant’s mental health information at
the pretrial release/detention hearing without presenting options to address
the mental health needs of defendants would likely lead to more unnecessary
pretrial detention of those with mental illness. Information and options must
go hand-in-hand. Options that might be used include assertive community treat-
ment or intensive case management; a rehabilitation program that offers assis-
tance in finding, getting, and keeping housing, employment, and benefits; crisis
residential services; and inpatient treatment. For the reasons noted earlier in
the pretrial diversion discussion, it is also important that pretrial release op-
tions include a range of integrated services, including housing, financial assis-
tance, transportation assistance, and employment counseling, and address the
needs of defendants with co-occurring substance abuse and mental health dis-
orders.

A specialized mental health program that is designed to meet the needs of
people with serious mental illness who have come in contact with the criminal
justice system can address this broad array of options.

Community Support Program, Milwaukee (WI)

In Milwaukee, the Community Support Program (CSP) of the Wisconsin Correctional
Service screens defendants identified at the pretrial release hearing as having pos-
sible mental health problems. If released with conditions, CSP develops an individu-
alized treatment plan and assigns a caseworker to monitor the day-to-day implemen-
tation of the plan. Within CSP there are housing specialists available to assist those
with housing needs, and medical and pharmacy services to prescribe and administer
medications. The program also has the capability to offer financial services to help
clients obtain and maintain both private and public health benefits.

It is also important to ensure that the treatment resources are available in
the jurisdiction whenever needed.

Pretrial Services, Tulsa County (OK)
In Tulsa County, the Tulsa Pretrial Services works closely with the local mental hospi-
tal, which is next door to the jail, to ensure that both inpatient and outpatient treatment
is available.
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"The ability to monitor
people on release status is
limited, especially for low
level crimes. Many of
these people need close
supervision, which is just
not available. Appropriate
housing oftentimes is im-
possible. Without medica-
tion and proper
supervision, few housing
programs are willing to
accept individuals with
criminal charges and men-
tal health problems. The
result is that the defen-
dant stays in jail."

HON. MICHAEL D.
SCHRUNK

District Attorney,
Multnomah County, OR

Source: U.S. House Committee
on the Judiciary, The Impact of
the Mentally Ill on the Criminal
Justice System, September 21
2001



E Design pretrial release conditions to address individual risks and
needs posed by each defendant.

An important principle that should be followed in imposing conditions of
pretrial release, particularly on the population of those suffering from mental
illness, is that the conditions be the least restrictive necessary to ensure the
safety of the public and appearance in court. Overburdening defendants with
mental illness with extraneous conditions of release raises the possibility that
they will be unable to handle them and will fail to meet their requirements.

n Expand the options available in rural areas to provide mental
health services for people with mental illness who are charged
with a criminal offense.

Many pretrial services practitioners in rural jurisdictions admit that the
typical action taken at a pretrial release hearing involving a defendant with
mental illness is that a money bond is set. Few, if any, options exist for those
requiring attention to their mental illness, and judges believe that they have no
alternatives but to set a money bond. Most often that bond is unattainable for
the defendant, who then spends the next several weeks or months in jail while
the case is adjudicated. This is an outcome that satisfies no one—judge, pros-
ecution, defense, or defendant. In fact, the person with mental illness in all
likelihood will decompensate quickly. As noted in the discussion of expanding
pretrial diversion options in rural areas, a possible approach to expanding mental
health resources may be with the use of mobile units and telemedicine. (See
Policy Statement 18: Development of Treatment Plans, Assignment to Programs,
and Classification / Housing Decisions, for more on telemedicine.)
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Modification of Pretrial Release Conditions

POLICY STATEMENT #12

Assist defendants with mental illness who are released pretrial in
complying with conditions of pretrial release.

Once conditions of pretrial release are set by
the court they are monitored by a pretrial services
program. If the defendant fails to comply with the
conditions, the program notifies the court, after
which the court can revoke the release, modify the
conditions, or issue a warning to the defendant.

Conditions of pretrial release are set for the
purpose of minimizing risks that the defendant will
present a danger to the community or fail to appear
in court. Defendants with a mental illness may have
particular difficulty in understanding and fulfilling
those conditions. In addition, an individual with
mental illness who has been detained in jail—even
for a very brief period following an arrest—can face
tremendous obstacles upon his or her release. In
many instances, the greatest challenge is to find a
suitable, affordable place to live, or to identify a fam-

ily member or friend with whom to reside. Other
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challenges may include reestablishing eligibility for
disability benefits under the federal Supplemental
Security Income (SSI), Social Security Disability
Insurance (SSDI), or Medicaid programs, getting
back to work or other meaningful daytime activity,
and establishing a connection with a provider of
mental health services to ensure that appropriate
treatment and support are provided in the commu-
nity. Another challenge upon release may be that
jail time has interrupted treatment or has altered
the medication regimen, which may cause some post-
release difficulties and adjustments. Thus, it is in
the interests of both the defendant and the court
that assistance be given to defendants in meeting
the conditions of release. In addition, under the
Americans with Disabilities Act, it may be required
that people with mental illness be given the assis-
tance they need to comply with pretrial release con-
ditions.



RECOMMENDATIONS FOR IMPLEMENTATION

Streamline administrative procedures to ensure that federal and
state benefits are reinstated immediately after a person with men-
tal illness is released from jail.

People with mental illness who are unable to afford private insurance to
help pay for treatment costs may be eligible for Medicaid. (See Policy State-
ment 13: Intake at County / Municipal Detention Facility, for more on detain-
ees’ Medicaid and Social Security eligibility.)

n Develop guidelines on compliance and termination policies regard-
ing defendants with pretrial release conditions.

Placing court-ordered mental health conditions of pretrial release on those
with mental illness must be accompanied by the ability to monitor compliance
with those conditions. The judge and the defense attorney should make clear to
the defendant the consequences for violating release conditions. The responses
to condition violations should reflect the nature of the violation and should,
unless the violations are severe, gradually escalate before imposition of the
ultimate response—revocation of release.

It is important to have a written understanding regarding compliance and
termination policies. When a court orders a defendant to enroll in or maintain
treatment, whether it be for a mental illness, or for drug or alcohol abuse, def-
erence must be paid to the treating clinician regarding the status of the person
in treatment. Decompensation itself should not be considered a violation and
the first response to noncompliance should be an attempt to adjust the treat-
ment. Thus, the clinician or treatment program must assess the client’s compli-
ance with the order to participate in treatment on a case-by-case basis. How-
ever, the treatment program should provide the court and the referring agency
with written guidelines outlining its general policy for determining whether a
client is in compliance and when it is time to both successfully and unsuccess-
fully terminate a client from treatment.

When a violation of a pretrial release condition has been alleged, the court
should hold a hearing looking into the circumstances of the alleged violation
before taking action on the violation. Such circumstances should include at-
tempts by the defendant to comply; reasons cited for noncompliance; and the
nature of the violation. The court should consider that people with mental
illness commonly experience relapses while in treatment, and that finding the
most appropriate treatment is often a matter of trial and error for the treating
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clinician. Before imposing punitive sanctions for noncompliance, the court should
conclude that the defendant was capable of complying but chose not to.

Given the difficulties that defendants with mental illness may have in com-
plying with conditions of pretrial release, it may be beneficial to have specially
trained staff from pretrial release and diversion programs be responsible for
supervising defendants with mental illness.

Pretrial Services Program, Bernalillo County (NM)
In Bernalillo County, New Mexico, a team of three specialists from the pretrial services
program supervises defendants with a mental health condition of release. These
specialists work closely with a Forensic Case Manager who facilitates client treatment
and acts as liaison between treatment services and the criminal justice system.

To protect the therapeutic/treatment relationship, mental health treatment
programs should not report compliance and terminations directly to the court,
but through the referring court entity—the pretrial services program or the
pretrial diversion program. In most cases, it would be sufficient to provide
compliance information in summary form. An exception would be if staff of the
treatment program became aware of a specific threat that the client may pose.
In that instance, the professional guidelines of the clinician should dictate the
most appropriate method of response.
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Policy Statement 13: Intake at County / Municipal Detention Facility

Intake at County / Municipal Detention Facility

POLICY STATEMENT #13

Ensure that the mechanisms are in place to provide for screening and
identification of mental illness, crisis intervention and short-term
treatment, and discharge planning for defendants with mental illness
who are held in jail pending the adjudication of their cases.

Defendants not released at the pretrial release/
detention hearing are booked into jail pending the
posting of bail or the adjudication of the charges.
Being jailed after arrest is a particularly critical
period of time for a person with mental illness be-
cause the stress of incarceration can significantly
raise the risk of decompensation. There are several
important services that should be provided while
the defendant is in custody, including identifying
those detainees with mental health problems; ad-
dressing any immediate concerns about their men-

RECOMMENDATIONS FOR IMPLEMENTATION

tal health; attending to their mental health needs
while in custody; and planning for their transition
back to the community.

Many of the recommendations below, while es-
pecially relevant to pretrial detainees, also apply to
sentenced inmates, whether they are in jail or in
prison. For a thorough review of the issues that
should be addressed when a person with mental ill-
ness is incarcerated, see Chapter 4: Incarceration
and Re-entry.

ﬂ Screen all detainees for mental illness upon arrival at the facility.

This recommendation calls for screening to be conducted on all detainees,

regardless of their known history of mental illness and their presenting ap-

pearance.

(See Policy Statement 17: Intake at Correctional Facility for Sen-

tenced Inmates, for a more thorough discussion of screening procedures.)

In the majority of jails, staff immediately screen new admissions for basic

issues that might affect housing assignment and safety, but many of these

screens fail to address mental health issues. The screening should occur at the

point of intake, before placement in a housing area. The screening should be

done using a standardized instrument developed under the direction of a quali-
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fied mental health professional. Booking staff should receive training in how to
use the instrument and interpret the results. Several states, including Colo-
rado and Montana, have statutes that require administrators of detention fa-
cilities to mandate screening for mental illness at the time of intake. In Mon-
tana, the screening is intended to identify misdemeanants who could be diverted
from the detention facility into mental health services.

When the screen shows possible indications of mental illness, the screen-
ing officer should arrange for a more thorough examination by a qualified men-
tal health professional. Some jurisdictions have developed a multitiered ap-
proach to identifying people with mental illness.

Screening, Summit County (OH) Jail
The Summit County jail has a three-tiered approach that includes the initial screening
by the hooking officer, a cognitive function examination by a mental health worker,
followed hy an evaluation by a clinical psychologist.

Jails should also ensure that the screening protocol includes identification
of suicide risk. Given the high rates of suicide in jail when compared to those
occurring in the general population, it is important that great care be taken in
identifying those at risk of suicide.

Suicide Screening Initiative, Montgomery County (MD) Detention
Center

In Montgomery County, detained inmates are screened at three points of intake using
the same set of seven questions: at central processing, upon institutional intake, and
as part of medical screening. When an inmate is first processed through the Central
Processing Unit, an officer completes the Suicide Screening Form, comprising seven
items relating to current suicidal ideation and past history of suicidal/self-destruc-
tive behavior. There are specific questions regarding mental health history and cur-
rent psychiatric treatment. When inmates are processed through intake, the same
form is completed a second time. Inmates answer the questions a third time when
nurses at medical intake use the same questionnaire. The document first used at
Central Processing follows the inmate throughout this process. If an inmate answers
affirmatively to any of the questions at any point along this three-part process, a
referral is generated to mental health services, who then conduct an assessment.

Suicide Prevention Screening Guidelines Tool (SPSG), New York
State

New York State has developed a Suicide Prevention Screening Guidelines (SPSG) tool
that is used in all local lockups, county jails, and state prisons throughout the state.
SPSG was developed and approved by the New York Commission of Correction and
the Office of Mental Health and has been validated through numerous research projects.
It consists of a structured interview conducted during the booking process by booking
officers, and examines risk factors from past behavior, the inmate’s current situation,
and mental status. If there are indications that the inmate may be suicidal, the
bhooking officer contacts the shift commander for immediate intervention, who ar-
ranges for increased supervision of the individual.

"Building internal jail men-
tal health programs at the
expense of community
based treatment just
doesn't make sense. We
need to help people with
mental illness in their
communities, not wait
until they arrive in jail to
provide adequate treat-
ment."

ART WALLENSTEIN
Director, Montgomery
County Department of
Corrections, MD

Source: Personal
correspondence
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When resources do not allow for a timely, comprehensive, in-house follow-
up assessment to a screen, such as may be the case in rural or remote settings
and small facilities, creative alternatives should be found. These might include
contracting for services with community mental health, or making provision
for interns at local universities who might be available to conduct assessments
on site on a part-time basis. Another option is telepsychiatry, where a qualified
mental health professional is able to interview and examine the detainee through
(See Policy Statement 18:
Development of Treatment Plans, Assignment to Programs, and Classification

the use of telephone or closed-circuit television.

/ Housing Decisions, for examples of telepsychiatry and electronic communica-
tion arrangements in use in Texas and Alaska.) When a delay in providing a
follow-up assessment in unavoidable, jail personnel must provide adequate su-
pervision to ensure the physical safety of an inmate at risk of suicide until
professional mental health services can be provided.

Individuals admitted to jail facilities may be withdrawing from a psycho-
active drug, including both illicit substances and psychotropic medication. Itis
important that an observation period extend through the first 72 hours of de-
tention and that the screening protocol be repeated if the detainee’s behavior
indicates the possibility of post-acute withdrawal or mental decompensation.
Jail medical staff should also keep in mind that many psychotropic medica-
tions, particularly ones that are used in injectible forms, can take several weeks
to clear a patient’s system. Intake screeners and anyone reviewing medical
records should look for indications of such long-lasting drugs and take steps to
ensure that suicide screening and prevention measures are extended over sev-
eral weeks in appropriate circumstances. This is particularly important in jails
that have a limited pharmacy and may change the type of drug or form of ad-
ministration.

Work with mental health service providers, pretrial service provid-
ers, and other partners to identify individuals in jail who may be
eligible for diversion from the criminal justice system.

The admission of an individual with mental illness into a county or mu-
nicipal detention facility presents an opportunity to determine whether contin-
ued involvement with the criminal justice system is the most appropriate strat-
egy to address that individual’s situation. Once a detainee has been identified
as having a mental illness, corrections officials can work with pretrial service
programs, mental health service providers, and other partners to determine
whether the detainee may be eligible for programs that provide an alternative
to further detention. Some states, such as Montana, have passed legislation

27. L.M. Hayes, Prison suicide: An overview and guide to
prevention, Washington, D.C., U.S. Department of Justice,
1995.
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Eight essential steps for an in-
stitution suicide prevention plan:
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Training of correctional
staff, who are the primary
observers of behavior when
mental health staff are un-
available;

Immediate screening at in-
take and ongoing assess-
ment;

Communication between
transport officer and correc-
tions officer, facility staff
and mental health staff, and
facility staff and inmate;

Placement in housing ap-
propriate to the situation,
emphasizing use of general
population settings instead
of isolation;

Establishing appropriate
levels of supervision, in-
cluding close and constant
ohservation;

Rapid and correct response
to suicide attempts;

Reporting of suicide at-
tempts throughout the chain
of command; and

Follow-up and administra-
tive review, including at-
tending to the effects of
critical incidents on staff
stress.



requiring jail administrators to divert certain detainees to mental health ser-
vices, either in the community or to inpatient hospitals.

Many programs use detention facilities as the first point of contact to iden-
tify a person with mental illness who may be eligible for diversion. Jail admin-
istrators who work closely with such programs will help individuals who would
be better served by diversion from the criminal justice system while at the same
time freeing jail beds for more appropriate purposes. It is essential that pro-
grams providing alternatives to further involvement with the criminal justice
system for individuals with mental illness consider the multiple needs of these
individuals, especially the need for adequate housing (see Policy Statement 38:
Housing).

Thresholds Psychiatric Rehabilitation Centers Jail Program,
Cook County (IL)

The Thresholds Psychiatric Rehabilitation Centers Jail Program in Cook County pro-
vides intensive case management for individuals with mental iliness who have be-
come involved in the criminal justice system. Thresholds case managers work with
individuals while they are still in jail, even accompanying them to court and often
helping secure their early release. Once released, the case manager helps the indi-
viduals access mental health services, find employment, and locate housing. Threshold
Jail Program members, as the program’s clients are called, are usually housed in
single-occupancy rooms in local hotels. Thresholds has developed relationships with
landlords, guarantees the rent payment, and provides 24-hour on-call case managers
in case of a crisis situation. Though Thresholds owns some 30 group homes and ten
apartment houses, community and local government opposition prevents them from
using these resources to house most individuals with mental illness who have been
released from jail.

n Facilitate the release of information to assist in the identification
of need.

While important in identifying people who might have a mental illness, a
screen conducted at booking depends exclusively upon inmate self-reporting.
Yet detainees, and particularly those with mental illness, are often unreliable
reporters of factual information. It is important, therefore, to obtain informa-
tion about a detainee that can shed light on his or her mental health history
and help the facility to make appropriate decisions regarding classification and
to ensure that those currently in treatment continue to receive it while in cus-
tody. In many instances the arresting officers may have input into classifica-
tion decisions.

Several jails have also developed ways to alert the mental health commu-
nity when a mental health client has been arrested so that mental health can
respond immediately to the situation.

"If 1 had gotten into this
[jail treatment] program in
the beginning, things
could have been different...
| always wanted to excel,
to do something good...|
don't like the way my life
has turned out, but | have
the option to be someone."

LEON
consumer

Source: William Branigan and
Leef Smith, "Mentally IIl Need
Care, Find Prison," Washington
Post, Sunday, November 25, Sec-
tion A, p. 1
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Cook County (IL) Jail
Through an automated information system, the Cook County Jail electronically trans-
fers its jail census on a daily basis to mental health clinics in the Chicago area. Clinic
staff review the lists to see if they can identify any of their clients. The goal is to
notify these clinics when one of their clients is in custody to aid in the continuation of
treatment while in custody.

Montgomery County (MD) Detention Center

The county detention center in Montgomery County each day posts the names of
detainees who have entered the facility in the previous 24 hours, ensuring that a copy
of the list is available to local mental health providers. Providers recognizing names
of current or past clients on the detention center list may then, without breaching
confidentiality, contact mental health staff at the detention center with information,
including diagnosis and medication, that might help the detention center provide
appropriate services or make decisions regarding placement or diversion. (See also
Maricopa County Data Link Project, Policy Statement 11: Pretrial Release / Detention
Hearing.)

Another way to facilitate the release of mental health information is to
encourage individuals who are at risk of being arrested to provide their clinician
with prior consent to discuss their mental health needs with jail officials if an
arrest and detention occurs. (See Policy Statement 25: Sharing Information.)

Families can also provide more comprehensive information about the mental
health history of a jail detainee. They should be encouraged to share any infor-
mation that will result in delivery of appropriate mental health treatment in
the jail setting.

n Ensure that the capability exists to provide immediate crisis inter-
vention and short term treatment.

People arriving at a jail may be in an active psychotic state or may decom-
pensate to such a condition during the period of confinement. Jail staff must
have the resources that they need to intervene effectively with detainees expe-
riencing a crisis. The American Psychiatric Association has offered the follow-
ing recommendations regarding crisis intervention in jails:

+ Training of jail staff to recognize crisis situations;

* Around-the-clock availability of mental health professionals to provide
evaluations;

* A special housing area for those requiring medical supervision; and

* Around-the-clock availability of a psychiatrist to prescribe emergency
medications.

28. In Estelle v. Gamble, 429 U.S. 97 (1976), the Supreme
Court addressed the medical needs of prisoners in the
context of the Eighth Amendment. The court held that de-
liberate indifference to serious medical needs is prohibited
“whether the indifference is manifested by prison doctors
in their response to the prisoner’s needs or by prison
guards in intentionally denying or delaying access to medi-
cal care or intentionally interfering with the treatment once

prescribed. Regardless of how evidenced, deliberate indif-
ference to a prisoner’s serious illness or injury states a
[claim under the Constitution.] Id. at 104-105.”A prisoner
must provide evidence of “acts or omissions sufficiently
harmful” to show deliberate indifference in order to bring
an Eighth Amendment claim.

Since Estelle, the Supreme Court has only refined the “de-
liberate indifference” standard once. In 1994 the Court
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Summit County (OH) Jail
At the jail in Summit County, one corrections officer is designated as the crisis inter-
vention specialist and receives 40 hours of training each year from the jail's mental
health coordinator.

The capability must also exist to meet the treatment needs of detainees.
In larger jails, separate mental health units may be available. Often, however,
there can be waiting periods to get into such a unit. In smaller jails, such units
are typically not available, and the most severely ill inmates may need to be
transferred to a state hospital or other secure facility. Regardless of where the
individual is housed, there can be great benefit to ensuring that the clinician
who was attending the individual before arrest continues to monitor the person’s
treatment while in custody.

jail. Owing to formulary restrictions, prohibitive costs, limited inventories, or a

Facilitate a detainee’s continued use of a medication prescribed
prior to his or her admission into the jail.

Inmates are usually prohibited from bringing their own medications into

combination of these factors, however, correctional health officials are often
unable to fill a prescription prepared by a doctor outside the facility. Accord-
ingly, the effect of the medications that detainees are taking at the time of their
incarceration is likely to wear off soon after their arrival at the jail. The detainee’s
condition is thus likely to deteriorate, and he or she may commit disciplinary
infractions that will lengthen his or her stay in jail.

Increasingly, offenders with mental illness are brought to jails with pre-
scriptions for the newer, and considerably more expensive, psychotropic medi-
cations. In many cases, when facilities provide for the continuation of treat-
ment, they substitute the medications the inmate has been taking with one on
their formulary and readily available in their own pharmacy.

In some states, correctional health officials are required to adhere to the
formulary, even if it is limited. Such policies can have negative consequences
for inmates for whom medications on the formulary are either ineffective or
cause harmful side effects. When a particular medication prescribed by a psy-
chiatrist is not on an institution’s formulary, corrections administrators should
ensure that a mechanism is in place to enable access to the medication within
24 hours.?

said that deliberate indifference “. .. [lies] somewhere
between the poles of negligence at one end and purpose or
knowledge at the other,”(Farmer v. Brennan, 511 U.S. 825,
1994). The Court affirmed an “adequacy” standard stating
that “prison officials must ensure that inmates receive
adequate food, clothing, shelter and medical care.” (id. at
833), but went on to emphasize that “deliberate indiffer-
ence” requires a culpable state of mind. Federal District
Courts (the trial court in the federal system) may interpret

“adequate” with wide discretion. On appeal to the Federal
Circuit Courts—the layer of the judiciary just below the
U.S. Supreme Court—this has led to vastly varying law,
especially in regards to the treatment of HIV. See Psychiat-
ric Services in Jails and Prisons: A Report of the American
Psychiatric Association Task Force to Revise the APA
Guidelines on Psychiatric Services in Jails and Prisons,
second edition, p. 2.

"During a visit to South
Carolina, | suffered the
second manic episode of
my life. When police were
called, although | was
exhibiting bizarre behavior
and my wife desperately
tried to advise them of my
illness and show them the
vial containing the medi-
cation that | should be
taking, they took me to
jail. At no time during my
stay in the jail, even after
the appearance before a
magistrate, did | see any
medical personnel or re-
ceive any medical treat-
ment. If such experiences
can happen to me, with a
Ph.D. in criminology and
my background and
knowledge of the criminal
justice system, they can
happen to anyone."

RISDON SLATE
Associate Professor of
Criminology, Florida
Southern College

Source: U.S. House Committee
on the Judiciary, The Impact of
the Mentally Il on the Criminal
Justice System, September 21
2001
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Jail officials should understand that although there are often several medi-
cations that can be prescribed for the same diagnosed illness, the effectiveness
and medical risks of different medications often varies considerably. The prac-
tice of switching medications can be particularly ineffective because many psy-
chiatric medications take weeks to build up to therapeutic levels. Common
drug interactions between different medications prescribed for the same prob-
lem can exacerbate the delay before the new medication becomes effective and
can create serious medical risks for patients, and potential problems for the jail
staff, if both medications are present in a patient’s system at the same time.

Community mental health programs and service providers should be in-
volved in medication issues for recently arrested and detained defendants. They
can serve as a resource for detention-based health care officials in determining
detainee medication needs, possibly assisting facilities with limited formular-
ies to obtain and share the costs for less commonly prescribed and more expen-
sive medications, if they are required for the detainee’s well-being.

Suspend (as opposed to terminate) Medicaid benefits upon the
detainee’s admission to the facility to ensure swift restoration of
the health coverage upon the detainee’s release.?’

Enrolling a person who is eligible for Medicaid in this federal benefit pro-
gram is a time-consuming process. Reinstating someone in Medicaid after
their benefits have been terminated can take anywhere from 14 to 45 days (and
sometimes longer), depending on the state.’* Accordingly, when a detainee
with mental illness enters jail, and he or she is already enrolled in Medicaid,
staff should do everything possible to maintain that person’s enrollment in the
program. Suspending, instead of terminating, the detainee’s enrollment in
Medicaid enables staff to effect the reinstatement of the benefits immediately
upon release, guaranteeing the individual access to the treatment and medica-
tions likely to keep him or her from coming into contact with the criminal jus-
tice system again.

A myth in many corrections, mental health, and public health agencies is
that federal regulations require states to terminate a person’s enrollment in
Medicaid once he or she is incarcerated. In fact, federal law does not require
states to terminate inmates’ eligibility, and inmates may remain on the Medic-
aid rolls even though the services provided in jail are not covered. According to
the US Secretary of Health and Human Services, “Federal policy permits, but

does not require states to use administrative measures that include temporary

29. Much of this recommendation and the commentary
below draws on an extremely useful and comprehensive
review of jail detainees’ Medicaid eligibility published by
the Bazelon Center for Mental Health Law. Bazelon Center

for Mental Health Law, Finding the Key to Successful Tran-
sition from Jail to the Community: An Explanation of Fed-
eral Medicaid and Disability Program Rules, March 2001.

30. Ibid.
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Understanding
Federal Benefits

Several federal benefit programs
are particularly relevant for
people with mental illness who
will be released from a correc-
tions facility: Supplemental Se-
curity Income (SSI) disability
benefits; Social Security Disahil-
ity Insurance (SSDI); Medicaid;
Medicare; Temporary Assistance
for Needy Families (TANF); Food
Stamps; and Veterans Benefits.
Understanding who is eligible to
participate in these programs and
how they qualify is extremely
complex. Appendix C, a reprint
of a policy brief that the Bazelon
Center for Mental Health Law
published, explains these pro-
gram rules.

The recommendations in Policy
Statement 13 addresses only
those pretrial detainees who are
enrolled in Medicaid immediately
prior to their incarceration. Many
detainees with mental illness are
eligible for Medicaid but, for a
variety of reasons, were not en-
rolled when they were admitted
to jail. An essential component
of planning the return of these
inmates to the community is en-
suring that they have some form
of health coverage to continue
their treatment plans after their
release. Similarly, jail staff
should facilitate inmates’” access
to other relevant federal and state
benefit programs. The policies
and procedures that should be in
place to accomplish this for jail
detainees are equally relevant to
sentenced inmates, and they are
therefore addressed in Policy
Statement 21: Development of
Transition Plan.



suspending an eligible individual.”® Thus, determining when a detainee’s
enrollment in Medicaid should be terminated is, in some important respects, at
the discretion of the state.?

Given these parameters, jail administrators should work with appropriate
state and local social security administrators and state Medicaid administra-
tors to develop policies and procedures to prevent the unnecessary termination
of detainees who enter the facility on Medicaid. Ideally, for those detainees
eligible for Medicaid by virtue of their enrollment in the Supplemental Security
Income (SSI) program, authorities should terminate a detainee’s Medicaid cov-
erage only when SSI eligibility is terminated. (This occurs after 12 consecutive
months of SSI suspension.)

Interim Incarceration Disenrollment Policy, Lane County (OR)
Officials in Lane County have confronted the barriers and disruption in continuity of
care for people detained for a short time in jails. At the behest of the county, the state
adopted the Interim Incarceration Disenrollment Policy. This policy specifies that
individuals cannot be disenrolled from their health plan during their first 14 days of
incarceration, during which the state makes the Medicaid payments. In addition, Lane
County officials developed a relationship with the local application-processing agency
for Medicaid and Social Security Insurance. Now, the application process for those
individuals who did not have benefits prior to incarceration or whose incarceration
period lasts longer than 14 days can begin while the detainee is still in custody.

When a detainee whose participation in Medicaid has been suspended,
corrections administrators should work with health officials to authorize im-
mediate coverage of the detainee upon his or her release. While the confirma-
tion of a released detainee’s qualification of Medicaid is pending, federal rules
permit the reinstatement of the benefits for six months. (This reinstatement
may be terminated before six months have expired if state officials determine
beforehand that the individual is no longer eligible for Medicaid). In those
cases where a released detainee’s benefits are reinstated, and the person’s quali-
fication for Medicaid is subsequently confirmed, officials should ensure that
services already delivered are billed, retroactively, to the federal government.

Commence discharge planning at the time of booking and continue
the process throughout the period of detention.

One reality for jail staff attempting to address the mental health needs of
pretrial detainees is that a detainee may be released at any time with little or
no warning to jail staff— the detainee may post the bail or plead guilty and be
sentenced to time served, or the prosecutor may dismiss the charges. Given

31. See October 11, 2001 letter from Tommy Thompson, 32. The Council of State Governments conducted a sur-
Secretary, US Department of Health and Human Services, vey of state Medicaid agencies in 2001. All but one of the
to Congressman Charlie Rangel, confirming earlier written states responded. Each reported that they had a policy of
statements from DHHS Secretary Donna Shalala, April 6, terminating a person’s enroliment in Medicaid upon his or
2000. her incarceration. Collie Brown, “Jailing the Mentally l1l,”

State Government News, April 2001, p. 28.
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this situation, it is of little surprise that recidivism rates among people with
mental illness released from jail are exceptionally high.®®* Thus, it is important
that planning for the ultimate discharge of the individual be an ongoing process
during the time the individual is detained. Such planning should include ar-
ranging for services immediately upon release; ensuring that there is no dis-
ruption in medications made available to the individual; and assisting with
other needs, such as housing, food, clothing, and transportation.

Discharge Planning, Fairfax County (VA) Jail
Discharge planning at the Fairfax County Jail is the responsibility of Offender Aid and
Restoration (OAR), a nonprofit organization. OAR staff conduct weekly meetings with
the jail's psychiatrist to set plans for release for all inmates with serious mental
illness, and provide emergency services for those released before a plan is completed.
Staff of OAR carry caseloads, and the same case manager works with an inmate with
mental illness from the time of hooking through discharge.

Case Management Services for Pretrial and Sentenced Offend-
ers, Hampshire County (MA) Jail

At the Hampshire County jail, all inmates, regardless of whether they have a mental
illness, are assigned case managers, who have a typical caseload of approximately
thirty detainees. Inmate treatment needs are assessed at intake, and the case man-
ager then provides individual counseling, meets with the family, and makes referrals
to appropriate resources hoth inside and outside the facility. Assignment of sen-
tenced and pretrial inmates to a case manager facilitates the process from intake
through discharge planning (and reentry, if applicable). A high level of contact he-
tween the client and the case manager ensures that inmates have access to services
and that they do not slip through the cracks.*

One of the most pressing problems facing individuals with mental illness
who have become involved in the criminal justice system is the lack of afford-
able housing. Housing for people with mental illness should be directly linked
to other services, including mental health and substance abuse treatment, life
skills, and job training. This model of “supportive housing” has been shown to
have significantly higher retention rates than housing alone or housing that is
not directly linked to services.®® Long-term housing is crucial for helping indi-
viduals with mental illness maintain stability and avoid involvement in the
criminal justice system. (See Policy Statement 38: Housing.)

33. Lois A. Ventura, Charlene A. Cassel, Joseph E.
Jacoby, Bu Huang, “Case Management and Recidivism of
Mentally Il Persons Released From Jail,” Psychiatric Ser-
vices 49:10, Oct. 1998, pp. 1330-37. This study examined
the effect of community case management on recidivism
for jail detainees who have mental illness. The study fol-
lowed releasees for 36 months. Within the 36 months, 188
of 261 subjects (72 percent) were rearrested

34. As reported in H. Steadman and B. Veysey, “Provid-
ing Services for Jail Inmates with Mental Disorders,” Na-

tional Institute of Justice Research in Brief, National Insti-

tute of Justice, Office of Justice Programs, U.S.
Department of Justice, January 1997, p.4.

35. Dennis P Culhane, Stephen Metraux, and Trevor
Hadley, “The Impact of Supportive Housing for Homeless
People with Severe Mental Iliness on the Utilization of the
Public Health, Corrections, and Emergency Shelter Sys-
tems,” Housing Policy Debate 12, 2001.
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"When | was arrested, |
was living in subway sta-
tions. When | am released
from jail, | will need Med-
icaid insurance so that |
can go to a clinic and get
medication and counsel-
ing so that | do not get
sick again. | will also
need to get my disability
benefits again so that |
can afford to buy food and
get a place to live. If | do
not get my medication, |
will end up getting sick
and living in subway sta-
tions again. | am intelli-
gent and | am not all that
crazy... | could have been
somebody if | didn't spend
my whole life in hospitals
and jails."

BRAD H.
consumer

Source: Affidavit of Brad H.,
exhibit to complaint in Brad H. v.
City of New York, a class action
lawsuit regarding discharge plan-
ning for people with mental ill-
ness heing released from New
York City jails



Maryland Community Criminal Justice Treatment Program
(MCCJTP)

Through the Maryland Community Criminal Justice Treatment Program, staff in jails
throughout the state work to provide treatment and aftercare plans for inmates with
mental illness, and then provide community follow-up after their release. The MCCJTP
has been widely recognized for impressive cross-system collaboration, focus on co-
occurring disorders, transitional case management services, and attention to long-
term housing needs. A $5.5 million grant from the U.S. Department of Housing and
Urban Development, complemented by matching local funds, allows MCCJTP case
managers to help offenders with mental illness who qualify as homeless to become
eligible for Shelter Care Plus housing funds.® Local service providers participating in
MCCJTP support Shelter Care Plus recipients with vocational training, substance
abuse treatment, and life-skills training to ensure that these individuals have access
to meaningful daytime activity.

Conditional Community Release Program, Maricopa County (AZ)
Adult Probation Department

The Maricopa County Adult Probation Department has instituted a program called the
Conditional Community Release Program, which is geared toward early jail release of
offenders with mental health issues and provides appropriate treatment in the com-
munity at a reduced cost. This program utilizes a contract psychiatrist, probation
officer, surveillance officer, and intake specialist to identify, diagnose, and supervise
offenders with mental illness. Once referred, the inmate is evaluated within 72 hours
by an intake specialist. If appropriate, the inmate is admitted to the program and jail
release planning is undertaken. The psychiatrist will see the person in jail in order to
ensure continuity of care once released, and the probation officer will see the client to
complete all necessary paperwork.

Once released, the probationer may be placed in a housing facility funded by Adult
Probation, or released to their home if appropriate. While in the community, the client
is supervised by the probation officer and surveillance officer, and seen hy the psy-
chiatrist for follow-up treatment if not enrolled in community treatment. Using con-
tracts with a local medical services agency, medication is provided at a reduced cost
and necessary psychological testing is performed.

The program is 45 days in length, at which time the client is transferred back to his or
her original probation officer, or referred to a specialized mental health caseload. In
the event the client is not stabilized psychiatrically, the county will continue to serve
the client until this is accomplished.

36. The McKinney Act of 1987 is the major federal hous- tion that provides a temporary residence for individuals
ing program to support people who are homeless. This act intended to be institutionalized; or ¢) a public or private
defines a homeless individual as (1) “an individual who place not designed for, or ordinarily used as, a regular
lacks a fixed, regular, and adequate nighttime residence; sleeping accommodation for human beings.” Technically,
and (2) an individual who has a primary nighttime resi- individuals coming out of detention facilities are not con-
dence that is—a) a supervised publicly or privately oper- sidered homeless until they have spent one night in a shel-
ated shelter designed to provide temporary living accom- ter or similar location. See www.hud.gov/offices/cpd/
modations (including welfare hotels, congregate shelters, homeless/rulesandregs/laws/index.cfm

and transitional housing for the mentally ill); b) an institu-
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Adjudication

Policy Statement 14: Adjudication

POLICY STATEMENT #14

Maximize the availability and use of dispositional alternatives in
appropriate cases of people with mental illness.

A criminal case can be adjudicated in several
ways—the charges can be dismissed, the defendant
can plead guilty or be found guilty in a trial, or the
defendant can be found not guilty. The law provides
several dispositional alternatives specifically for
people with mental illness— i.e., incompetent to
stand trial, not guilty by reason of insanity, guilty
but insane.’” This document does not make any
recommendations regarding how these dispositions
are used or the frequency of their use.*

Rather, the document addresses other dispo-
sitional alternatives to conviction and sentencing
that are available under the law. Although known
by different names, these alternatives are generally
referred to as “adjudication withheld” or “deferred
adjudication.”

Earlier, the pretrial diversion decision of the
prosecutor was addressed. Under the pretrial di-
version alternative, the prosecutor decides to hold
the charges in abeyance while the defendant under-
goes a program intervention. If successful, the
charges are dismissed. If not, the case is placed on
a court calendar for prosecution. The distinction

37. Some jurisdictions have replaced the “Not Guilty by Reason of Insanity” dispo-
sition with “Guilty but Insane,” or some similar variation.

38. For a discussion of these dispositions, see: American Bar Association, ABA
Criminal Justice Mental Health Standards, 1989. Cases in which defendants plead Not
Guilty by Reason of Insanity often receive significant publicity, which encourages the
public impression that these pleas are commonly used. In actuality, use of the Not
Guilty By Reason of Insanity plea is extremely rare. One study in Baltimore City of
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between that alternative and those discussed here
is that in this instance it is a judicial, rather than
prosecutorial, exercise of discretion.

There are variations in how jurisdictions make
these alternatives available. For example, under
Florida law, the court can withhold adjudication “if
it appears to the court...that the defendant is not
likely again to engage in a criminal course of con-
duct and that the ends of justice and the welfare of
society do not require that the defendant presently
suffer the penalty imposed by law.” The court then
orders the defendant to participate in what is called
a “community control” program. If the defendant
successfully completes the program there is no con-
viction. Texas law has a “deferred adjudication” pro-
vision. Under this provision, once the defendant en-
ters a guilty plea, the judge may defer the proceedings
without entering the adjudication of guilt and order
the defendant to abide by certain conditions if the
judge finds that doing so “is in the best interests of
the victim.” If the defendant successfully completes

supervision, the charges are dismissed.

the circuit and district courts found that of 60,432 indictments filed during one year,
only eight defendants (.013 percent) ultimately pleaded not criminally responsible. All
eight pleas were uncontested by the state. Jeffery S. Janofsky, Mitchell H. Dunn, Erik
J. Roskes, Jonathan K. Briskin, and Maj-Stina Lunstrum Rudolph, “Insanity Defense
Pleas in Baltimore City: An Analysis of Outcome,” American Journal of Psychiatry
153:11, November 1996, pp. 1464-68.



RECOMMENDATIONS FOR IMPLEMENTATION

H Provide sufficient dispositional alternatives for defendants with men-
tal illness for courts to employ at any stage of the court process.

Atleast one jurisdiction has established a dispositional alternative for people
charged with serious offenses.

The Nathaniel Project, Center for Alternative Sentencing and
Employment Services (CASES), New York City (NY)

The Nathaniel Project in New York, NY, run by the Center for Alternative Sentencing
and Employment Services, is a two-year intensive case management and community
supervision alternative-to-incarceration program for prison-bound defendants with
serious mental illness. The program targets defendants who have been indicted on a
felony, including violent offenses, most of whom are homeless and suffer from co-
occurring substance abuse disorders. Forensic Clinical Coordinators, who are masters
level mental health professionals and have expertise in negotiating the criminal jus-
tice system, create a comprehensive plan for community treatment. Starting work
with participants prior to release, the project creates a seamless transition to commu-
nity care. Once released, program participants are closely monitored and engaged in
appropriate supervised community-based housing and treatment. Participants are
required to attend periodic court progress dates. Charges are dismissed upon suc-
cessful completion of the program.

Key to the success of individuals with mental illness who are diverted from
jail or prison under the Nathaniel Project is their linkage to both temporary
and long-term housing. The Nathaniel Project has developed relationships
with housing providers to ensure that their clients will have shelter upon their
release. Housing stabilizes the individual’s life and enables the case manager
to strengthen his or her relationship with the person with mental illness. Hous-
ing for individuals with mental illness should be integrated with support ser-
vices including mental health, substance abuse, employment, and others.

Intensive case management is crucial in helping clients locate and flourish
in supportive housing. Even when housing and services are integrated in a
supportive model, many clients may need assistance in availing themselves of
those services. A dedicated case manager, with small enough caseloads to de-
vote significant energy to each client, is integral to making supportive housing,
and diversion in general, a success.

The mental health courts that have been initiated in some jurisdictions
often use dispositional alternatives. These courts focus specifically on cases
involving defendants with mental illness, usually targeting only those charged
with minor offenses. In some, the charges are dismissed upon successful comple-
tion of the program. In others, the defendant is required to plead guilty as a
condition of participation but receives consideration at sentencing if the pro-
gram is successfully completed.
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Mental health courts vary greatly in the procedures that they employ,
making it difficult to define “mental health court” or to present a mental health
court model. It has been noted that “[a]ny similarities among current mental
health courts occur more or less by chance at the implementation level and
stem mostly from mirror-imaging by new jurisdictions seeking to replicate re-
cently visited mental health courts or to duplicate drug courts.”® Some have
argued against several elements of specialized mental health courts, including
requiring the defendant to plead guilty first as a condition of participation, and
requiring the defendant to spend a significant period of time under court super-
vision for a charge that might otherwise bring a very short sentence.?* Others
have argued that mental health courts can be defined as “almost any effort by
the courts to better address the needs of persons with serious mental illness
who engage with the criminal justice system.”*!

Using that definition, the policy statements and recommendations pre-
sented in this document represent a model that does not necessarily require a
specialized court and does not limit the population of those allowed to partici-
pate. Rather, the model envisions an integration of efforts into existing court
practices to balance the needs of people with mental illness who are charged
with a criminal offense with the needs of the courts to process the criminal
case. Ifjurisdictions choose, however, to implement specialized mental health
courts, then all parties, including the judge, prosecution, and defense, should
receive training on available treatment resources and on how to choose which
program or service is appropriate for each defendant. Furthermore, it is impor-
tant that courts work closely with the relevant mental health professionals to
ensure that treatment plans developed in the court are successfully fulfilled
(see Policy Statement 29: Training for Court Personnel.)

n Facilitate the release of mental health information where appropri-
ate for use in a dispositional alternative.

When a case reaches a point where a judge is considering a dispositional
alternative, it is likely that some information about the defendant’s mental health
status will be available in the case file. This might include observations of the
arresting officer as recorded in the police report and the information provided
for the pretrial release/detention hearing. If the defendant’s competency was
called into question, there may be a report in the file from a mental health
clinician on the defendant’s mental health status. Several states have statutes

39. Henry Steadman et al., “Mental Health Courts: Their Emerging Judicial Strategies for the Mentally Ill in the
Promise and Unanswered Questions,” Psychiatric Services, Criminal Caseload: Mental Health Courts in Fort Lauder-
April 2001, p. 457. dale, Seattle, San Bernadino, and Anchorage. Bureau of

40. For more on the design and operation of four of the Justice Assistance. .April ZQOO' available at:
earliest mental health courts established in the United www.ncjrs.org/ paffiles1/bja/ 182504.pef.

States, see John S. Goldkamp and Cheryl Irons-Guynn. 41. Henry Steadman et al., “Providing Services for Jail
Inmates with Mental Disorders,” 1997.
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"No judge wants to be
faced with a defendant
with mental illness without
the knowledge, tools, and
resources to properly and
fairly handle the case."

HON. TOMAR MASON
Superior Court Judge,
County of San Francisco,
CA

Source: Interview, January 11,
2002, Washington, DC.



that specifically allow for the disclosure of mental health records in court. In
Georgia, records can be disclosed in response to a valid subpoena. In Illinois, a
statute allows for the disclosure of mental health records once the recipient of
mental health services introduces his or her mental condition as an element of
the claim or defense.

Since a dispositional alternative will in many cases be a favorable outcome
for the defendant, the defense attorney should carefully discuss with the defen-
dant the advantages and disadvantages of the possible alternative before the
defendant agrees to the release of any additional mental health information to
the court. In some cases, the defense attorney may find it advantageous to
request an assessment of the defendant and provide the full results to the court
to facilitate a decision to offer a dispositional alternative. In these cases, re-
lease of the information would be with the consent of the defendant. (See Policy
Statement 25: Sharing Information.)

Mental Health Court, Broward County (FL)
For possible placement in the Broward County Mental Health Court, public defenders
will often ask for an assessment that includes a listing of any medications that the
defendant is taking, possible diagnosis, family support, social support, housing, and
substance abuse issues. The assessment is done with the consent of the defendant.
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Sentencing

Policy Statement 15: Sentencing

POLICY STATEMENT #15

Maximize the use of sentencing options in appropriate cases for of-
fenders with mental illness.

Several options are available to the court at
sentencing. Generally, they can range from setting
a fine, placing the offender on probation for a speci-
fied period, or imposing a period of incarceration in
jail or prison. As the recommendations presented
under the previous court events are implemented,
by the time a case reaches the sentencing stage there
may be information in the court file about the
defendant’s mental health status. The recommen-
dations presented below describe how to build on

RECOMMENDATIONS FOR IMPLEMENTATION

that information to ensure that the sentencing court
has all the information it needs to make an informed
sentencing decision. Consistent with earlier discus-
sions, no offender with mental illness should be sen-
tenced to incarceration in jail or prison due solely to
the lack of information or options to address the
mental illness. In addition, the court should never
enhance a sentence solely because of the offender’s
mental illness. Rather, the sentence should be based
on the behavior that brought the offender into court.

may have a mental illness.

Ensure that the capacity exists to complete presentence investiga-
tion reports in cases where there are indications that the offender

The presentence investigation (PSI) report, prepared by the probation of-

fice, provides the sentencing judge with information about the offender so that

an informed, individualized sentencing decision can be made. According to ABA

standards, the court should order a PSI when it “lacks sufficient information to

perform its sentencing responsibilities,” or upon the motion of either the pros-

ecution or defense.*” In Washington, state law requires the court to order a

42. American Bar Association, Standards for Criminal
Justice: Sentencing, 3rd Edition, 1994, Standard 18-5.2,
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presentence report before imposing a sentence when the court determines that
the defendant may have a mental illness.

A PSI can better inform the court of individual case nuances to be consid-
ered in ordering case-specific conditions of probation. The information pre-
sented in the PSI report should be neutral; that is, it should include both miti-
gating and aggravating factors. According to the American Probation and Parole
Association (APPA), the PSI should cover the following items:

+ a description of the offense and circumstances surrounding it;

+ a description of the status of any victim, including the impact of the
crime on the victim;

+ the offender’s complete prior criminal record;

» the offender’s social history, including family status and residence his-
tory;

* the offender’s educational background and employment history; and

+ the offender’s medical history.*

The ABA standards state that PSIs should not become part of the public
record. Distribution of the reports should be limited to the sentencing court,
the prosecution and defense, and to the entity (i.e., probation, jail, or prison)
that will be responsible for supervising the offender.** Many states have stat-
utes or court rules that specify that the contents of presentence reports, includ-
ing any mental health information, are confidential and may be disclosed only
to the court, prosecution, and defense. Most states permit the disclosure of
their reports to correctional institutions that will be housing the offenders for
use in classification.*®

n Facilitate the release of mental health information for use at the
sentencing hearing.

As noted earlier, communications between mental health providers and
their clients are protected from disclosure without written consent from the
client authorizing the release of information. Furthermore, the offender has
the right to refuse to answer any or all of the questions asked by the probation
officer during a PSI interview and offenders with a mental illness need to un-
derstand this right. Refusing to cooperate with a PSI interview, however, may
be counterproductive, so the offender should obtain guidance from the defense
attorney on how to proceed before the presentence investigation begins.

It is the obligation of the probation officer conducting the PSI to verify
information contained in the report. As a result, if the offender indicates that

available at: www.appa-net.org. 44. American Bar Association, Standards for Criminal

43, Position Statement of the American Probation and Justice: Sentencing, Standard 18-5.6.

Parole Association.
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he or she is in mental health treatment, the probation officer must verify that
with the treatment program. To do so, the offender must authorize the release
of information to the probation officer. The probation officer and defense coun-
sel should work together to assure that necessary written consents have been
signed. The information the probation officer receives from a treatment pro-
gram should include the offender’s diagnosis, treatment recommendations of
the attending clinician, and progress with treatment.

When an individual’s mental illness is already known, these reports should
include information about any diagnosis that has been made, current and past
treatment, and the resources available in the community that can help the of-
fender refrain from engaging in the same or similar conduct that led to the
arrest. At least one jurisdiction assigns specially trained probation officers to
these tasks.

Probation Department, Orange County (CA)
In Orange County, probation officers specializing in mental health cases develop indi-
vidualized integrated service plans and present them in the PSI that can include
social services, housing, and medication as well as treatment for those with co-occur-
ring mental health and substance abuse problems.

n Have a complete assessment conducted by a mental health clini-
cian before sentencing when the mental health information con-
tained in the pre-sentence investigation report is insufficient to
make an informed sentencing decision.

The capacity to have that assessment done in a timely manner by a quali-
fied professional should be available. The assessment should be conducted on
an outpatient basis whenever possible. An inpatient assessment should be nec-
essary only when the person poses too great a risk of injury to others or to him
or herself, or of failure to report to court or to the assessment. In determining
whether such risks exist, the judge should consult the prosecutor, defense at-
torney, probation officer, and any available mental health records.

n Ensure that interview protocols used by probation staff with of-
fenders with mental illness include questions that enable staff to
identify those with co-occurring substance abuse disorders.

Just as identifying those with co-occurring disorders is important for other
decisions in the court process, it should also be done at sentencing. See the
discussions on this topic under Policy Statement 10: Modification of Pretrial
Diversion Conditions and Policy Statement 11: Pretrial Release/Detention Hear-
ing (also Policy Statement 29: Training for Court Personnel).
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"The access to information
will always be a provoca-
tive issue. We need to find
common ground between
the mental health
community's need for
confidentiality and the
criminal justice system's
need for information."

HON. WILLIAM
DRESSEL
President, National
Judicial College

Source: Interview, January 11,
2002, Washington, DC.



n Establish programs that provide judges, prosecutors, and defense
attorneys with options to address the mental health needs of the
offender.

Those people with mental illness who have been in pretrial detention
throughout the processing of the case, assuming that the recommendations in-
cluded in Chapter 4: Incarceration and Reentry of this document have been
implemented, would have received mental health services while in jail. It is
common for misdemeanants who have not been released pretrial (either by ju-
dicial decision or for inability to meet bail) to be found guilty of a crime and to be
sentenced to time served. At this point, they will be released from custody and
need have no more involvement with the criminal justice system regarding that
particular offense. It is important that some discharge planning have been
undertaken for such offenders, to ensure that their release will lead to a suc-
cessful reintegration in the community with appropriate treatment and ser-
vices. Without such discharge planning, the likelihood of their returning to the
criminal justice system in short order is greatly increased.

Some of those who have been on pretrial release while the case was being
adjudicated, assuming the implementation of the recommendations in this sec-
tion, would have mental health conditions attached to their release. As a start,
the same options that exist for the pretrial release decision should also exist for
the sentencing decision. Additionally, once the individual has been convicted,
the court has more authority to order mental health treatment.

Project Link, Monroe County (NY)
In Monroe County, Project Link has developed a close working relationship with the
probation department to identify offenders most in need of mental health services. It
has a mobile treatment team, consisting of a psychiatrist, nurse practitioner, and five
culturally diverse case workers, that is available 24 hours a day to focus on 40 of the
most serious cases.

Before ordering treatment as a condition of the sentence, the judge should,
as specified in ABA sentencing standards, determine that the offender “will
participate in and benefit from” the treatment program.*® The judge should
also determine whether the offender needs mental health services.

n Expand the sentencing options available in rural areas to provide
mental health services for people with mental illness.

(See Policy Statement 10: Modification of Pretrial Diversion Conditions
and Policy Statement 11: Pretrial Release/Detention Hearing, for more on this
topic.)

45, See, for example, Pennsylvania Rules of Criminal
Procedure, Rule 703.
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Policy Statement 16: Modification of Conditions of Probation/Supervised Release

Modification of Conditions of Probation/

Supervised Release

probation.

POLICY STATEMENT #16

Assist offenders with mental illness in complying with conditions of

If the offender is placed on probation with con-
ditions, those conditions are supervised by a proba-
tion officer. If the probationer fails to comply with
the conditions, the probation officer notifies the
court. The court can revoke the probation, modify
the conditions, or issue a warning.

Many of the same issues that were discussed
under the Modification of Pretrial Release Condi-
tions pertain here as well, including assisting the
offender in getting reconnected to treatment and to
financial and housing support after a period of in-
carceration, and establishing accountability in com-
plying with the terms of release. There is an impor-

RECOMMENDATIONS FOR IMPLEMENTATION

tant distinction, though, that has implications for
treatment planning. Once the person has been con-
victed and sentenced, the length of time that the
offender will be under supervision is known at the
outset—six months, one year, 18 months, etc. While
in the pretrial status, however, the duration of su-
pervision lasts only as long as the case lasts, which

cannot be known when the release conditions are

set.

health staff to develop an appropriate treatment
plan for individuals who are on probation as opposed

to those on pretrial release.

Develop probation conditions that are realistic and address the
relevant individual issues presented by the offender.

Typically, when a judge sentences an offender to probation, the order may

read that the offender is to participate in treatment, whether drug, alcohol, or

mental health. It is up to the probation officer to identify the most appropriate

treatment program for the offender, and then to monitor the offender’s compli-

ance. The key to successfully designing conditions of probation is to identify

first the offender’s individual needs and then identify the services in the com-
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munity that can meet those needs. The information contained in the presen-
tence investigation report, in addition to information taken at probation intake,
should be very useful in identifying the needs of the individual offender.

Streamline administrative procedures to ensure that federal and
state benefits are reinstated immediately after a person with men-
tal illness is released from jail.

In instances when the person was on pretrial release while the case was
pending there should have been no disruption in the receipt of benefits. When
the person was held in jail pretrial, however, or where there was a split sen-
tence—i.e., 30 days in jail followed by two years probation—benefits would have
to be reinstated very soon after release so that the offender can begin to comply
with the probation conditions. Probation officers should identify benefits for
which an offender is eligible and assist the offender with the application or
reinstatement process. (See Policy Statement 13: Intake at County / Municipal
Detention Facility, for more on federal and state benefits.)

to provide close supervision. Offenders with mental illness recidivate at a higher

Assign offenders with mental health conditions on probation to
probation officers with specialized training and small caseloads.

Most probation officers carry very high caseloads, making it very difficult

rate than those without mental illnesses, and they often do so within the first
months of release. Close supervision by probation officers, including the time
to attend to the individual needs of offenders with mental illness, will help to
ensure compliance with conditions of release, and help to reduce recidivism. It
is also important that these offenders be assigned to probation officers who
have been specially trained to address the needs of offenders with mental ill-
ness. Such an approach has been used with success in at least one jurisdiction.

Adult Probation Department, Cook County (IL)
The Mental Health Unit of the Cook County, Illinois, Adult Probation Department is
comprised of probation officers with a background in mental health. These officers
are qualified to perform the following functions:

« conduct clinical assessments
« make referrals
« develop supervision plans

« monitor compliance with probation conditions, medication requirements, and
other treatment objectives

46. American Bar Association, Standards for Criminal
Justice: Sentencing, Standard 18-3.13.

accepted for services,” Arthur J. Lurigio and James A.
Swartz, “Changing the Contours of the Criminal Justice
System to Meet the Needs of Persons With Serious Mental
lliness,” in Criminal Justice 2000, Volume 3: Policies, Pro-
cesses, and Decisions of the Criminal Justice System, ed-
ited by Julie Horney, Washington, D.C., National Institute of

47. “Repeated rejections of clients can be avoided if
program administrators sign contractual agreements with
local mental health agencies to ensure that clients will be

Rejection of Court-
Referred Clients

One important issue that should
be addressed in any discussion
of court referrals to mental health
programs is the rejection of cli-
ents by programs that have re-
strictive admission criteria. A
common frustration for courts is
to identify a person with mental
health needs, consult its inven-
tory of programs, and be unable
to find a program that, because
of the person’s charge, treatment
history, or lack of insurance, is
willing to accept the person. (See
Policy Statement 1: Involvement
with the Mental Health System.)
One strategy to address this is-
sue is the development of writ-
ten agreements hetween the re-
ferring entity and mental health
agencies.47 (See Policy State-
ment 26: Institutionalizing the
Partnership, for more on written
agreements between criminal jus-
tice and mental health partners.)
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« assist probationers in obtaining disability and other benefits

« serve as advocates for probationers in their efforts to obtain mental health
treatment.

Mental health providers whose clients are on probation, while being care-
ful not to become monitors of compliance, can also assist the individual to un-
derstand the consequences of their behavior in terms of sanctions and can build
a collaborative relationship with the specialized probation officers that can ben-
efit the individual. In this way, the probation officer can have more confidence
when making decisions on how to respond to violations. For example, the of-
ficer and the provider can meet jointly with the individual to identify barriers
to compliance and to make changes in the treatment plan or probation rules as
necessary.

Develop guidelines on compliance and violation policies regarding
offenders with mental illness.

It is important to establish incentives for probationers with mental illness
to comply with conditions. Such incentives could include reducing the frequency
of reporting after a period of compliance.

Adult Probation Department, Cook County (IL)

The Mental Health Unit of the Cook County Adult Probation Department has three
phases, each lasting a minimum of three months. The first phase is the most restric-
tive. Advancement to the next phases is contingent upon the probationer’s compli-
ance. Once advanced to a less restrictive phase, the probationer can be returned to
the previous phase for noncompliance. Upon successful completion of all three phases,
the probationer is placed in the standard probation supervision program for the re-
mainder of his or her term.

Probation officers should be prepared to respond to offenders with mental
illness who violate the conditions of probation in a way that recognizes that the
violation may be a function of the offender’s illness but that also holds the of-
fender accountable. When a probationer commits a technical violation—for
example, failure to report to treatment—probation officers should employ a
graduated scheme of responses before employing the most serious response,
that is, revocation of release. State law in Washington provides that, when an
offender with a mental illness violates a condition of a release that involves
failure to undergo mental status evaluation or treatment, the community cor-
rections officer must consult with the treatment provider before taking action
on the violation. Responding to minor technical violations early may obviate
the need for revocation and may prevent more serious violations, such as
reoffending. In developing intermediate responses, criminal justice officials
should establish written agreements with mental health treatment programs
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"You want [defendants] to
think about the conse-
quences—stay on track,
you get a reward; mess
up, you get punished. But
what if they're confused
and can't think straight
because their medication
is wrong? That's not their
fault. It's not right to pun-
ish them then."

CONSUMER

Derek Denckla and Greg Berman,
Rethinking the Revolving Door:

A Look at Mental lliness in

the Courts.



as to actions that will be taken for failure to participate in treatment. When a
probationer’s mental condition decompensates while under probation supervi-
sion, a more appropriate response would be to modify the treatment plan rather
than to seek the revocation of probation.

At least one jurisdiction has developed a program that seeks to prevent a
probation revocation by offering intensive treatment rather than incarceration
for those who violate probation conditions.

The Nathaniel Project, Center for Alternative Sentencing and
Employment Services (CASES), New York City (NY)

Among the groups targeted by the Nathaniel Project in New York, New York, (men-
tioned earlier) run by the Center for Alternative Sentencing and Employment Services,
are offenders with mental illness who have violated conditions of probation. Case
managers are clinically trained professionals with caseloads of only ten. Staff assist
participants in obtaining medication, housing, and other services, i.e., day treatment,
psychosacial clubhouse, vocational training, and job placement. (See Policy State-
ment 14: Adjudication, for more on The Nathaniel Project.)

Rearrest on
New Charges

It is not uncommon for people
under supervision for a current
charge—whether pretrial diver-
sion, pretrial release, or proba-
tion—to be rearrested on a new
charge. A person with mental ill-
ness who is released from cus-
tody may need time to stahilize
and rearrests may result during
periods of decompensation..
When rearrests occur, courts
should treat them as they would
other violations of the conditions
of supervision, weighing the se-
riousness of the rearrest charge,
and the person's compliance with
other conditions of supervision.
A rearrest on a new offense
should not in and of itself be a
reason for denying pretrial re-
lease in the new case or for re-
voking release in the first case.
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CONCLUSION

Leaders in jurisdictions able to implement the changes proposed in this
chapter (along with those offered in the two preceding chapters, Involvement
with the Mental Health System and Contact with Law Enforcement) will have
gone a long way toward ensuring that persons with mental illness that come in
contact with the criminal justice system will be treated fairly and appropri-
ately. Improved collaboration with mental health providers, access to appropri-
ate information, and increased awareness about mental illness will better pre-
pare the courts to determine the proper resolution of cases involving defendants
with mental illness. Sometimes, justice will be best served through diversion
programs that help individuals with mental illness obtain treatment and sup-
port services. Many defendants with mental illness, however, will eventually
be incarcerated.

The next chapter, Chapter IV: Incarceration and Reentry, focuses on an
area of the criminal justice system that is too often overlooked—corrections.
Correctional institutions are the ultimate destination for many individuals with
mental illness who become involved with the criminal justice system; in many
ways, they have become the country’s new mental health institutions.

It is important for officials who focus on pretrial issues, adjudication, and
sentencing to become familiar with the policies and programs that need to be in
place to identify, treat, and prepare for release people with mental illness who
are incarcerated. These are the issues that the subsequent set of policy state-
ments address.
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Incarceration and

Reentry

One of the most dramatic public

policy shifts (some refer to it as a

"social experiment") during the

last three decades in the United
States has been the unprecedented increase of the
number of people who are incarcerated. The na-
tional prison population grew by nearly six-fold
between 1970 and 2000 and the combined prison
and jail population in 2000 was 1.9 million.! Ap-
proximately 10 million people are booked into U.S.
jails each year.?

The extraordinary growth of prison and jail
systems has presented enormous challenges to cor-
rections administrators. Of these challenges, few,
if any, are more formidable than operating a com-
prehensive mental health service delivery system
for inmates. Increasing budgetary pressures on
corrections systems make this challenge especially
daunting. Estimates regarding the number of

1. The Sentencing Project, State Sentencing and Corrections Policy in an Era of
Fiscal Restraint, available at: www.sentencingproject.org.

2. Correctional Populations in the United States, U.S. Department of Justice Statis-
tics, NCJ-163916, 1997.
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people with mental illness in prison or jail vary.
The US Department of Justice reported in 1999 that
about 16 percent have a mental illness.?

Like the policy statements in the preceding
chapters, the following policy statements do not
suggest that people with mental illness should not
be held accountable for their behavior. Indeed,
given the crime they committed, it is appropriate
and necessary for some people with mental illness
to be incarcerated.

The policy statements in this chapter adhere
to the principle that identifying inmates with men-
tal illness, treating them, and preparing them for
release is good corrections policy. And it is the right
thing to do. It improves corrections administra-
tors’ ability to protect people with mental illness
while they are incarcerated, to maintain calm en-
vironments in the facilities, and to promote staff
safety. Perhaps most importantly, the vast major-

3. Ditton, Mental Health and Treatment, p. 1



ity of people in prison or jail will ultimately re-en-
ter the community. Screening inmates for mental
illness, delivering effective services, providing ap-
propriate housing, and developing a comprehensive
treatment plan improve the likelihood that an in-
mate with mental illness will return to the com-
munity (and to his or her loved ones) healthy and
safely.

The policy statements in this chapter go be-
yond what should happen when a person with men-
tal illness is incarcerated. They also address the
role of community corrections officials in monitor-
ing and assisting people with mental illness who
are released from prison or jail under some form of
supervision. Furthermore, they review the pivotal
role of the mental health system in maintaining
the person on a path toward recovery once the per-
son is released.
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Receiving and Intake of Sentenced Inmates

tions.

POLICY STATEMENT #17

Develop a consistent approach to screen sentenced inmates for men-
tal illness upon admission to state prison or jail facilities and make
referrals, as appropriate, for follow-up assessment and/or evalua-

Every correctional system has procedures in
place to receive a sentenced inmate admitted to an
institution. These intake procedures typically are
used for inmates who arrive at the institution from
a detention facility immediately following their sen-
tencing or for inmates who have been transferred
from a different institution.

Recommendations under this policy statement
explain how corrections administrators can ensure
that each sentenced offender entering the institu-
tion is screened for potential mental illness. These
recommendations include the following: the key
elements of a screening instrument and its admin-
istration; procedures to follow up on the results; and
protocols for evaluating its effectiveness.

Typically, when institutional intake staff receive
inmates, they fingerprint them, conduct a medical
exam, and review a host of issues in order to make
decisions about classification, housing, and other
programmatic or special needs. Determining
whether the inmate needs mental health services
should be a critical component of the inmate book-
ing and receiving process. Immediately upon the
inmate’s arrival at the facility, it is especially im-
portant for staff to determine whether the inmate
has any suicidal tendencies or poses a danger to self
or others, and whether he or she is taking psycho-
tropic medication.
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Not adequately screening inmates to determine
the possible existence of a mental illness jeopardizes
the safety of personnel and inmates alike. Identify-
ing and addressing mental illness among inmates
will minimize the likelihood of an offender’s risk of
hurting him-or herself or others. It may also mini-
mize the incidence of hospitalization, assaults on
officers or other inmates, or other incidents that may
generate considerable harm and costs. Responding
to mental illness at a late stage requires the most
expensive and intensive level of mental health care
as well as collateral costs such as lost personnel time,
overtime, and compensatory time when officers are
injured.

In addition, with a consistent, system-wide ap-
proach in place for identifying inmates with mental
illness, correctional administrators are able to com-
pile the data needed to understand the scope of
mental illness within their institutions. This, in turn,
enhances their ability to project the future mental
health needs of their agencies and communicate to
policymakers the changing needs of prisoners.

Some correctional administrators fear that a
mental health screening process may overstate the
mental health needs of the inmate population, and
thus generate excessively expensive use of mental
health services. Aside from identifying those indi-



viduals who are of immediate concern and who
should receive urgent attention, however, a prop-
erly designed and implemented screening function
during the receiving and intake process only sug-
gests when there may be a potential mental health
problem that should be further assessed. It serves
as a form of triage, ensuring a cost-effective use of
resources. Screening alone is not intended to pro-
vide a diagnosis or determine the need for services
or medication.

Implementation recommendations contained
here are consistent with the American Psychiatric
Association’s (APA) Task Force for Psychiatric Ser-
vices in Jails and Prisons, which, since 1990, has
developed guidelines for the delivery of mental
health services in jails and prisons. Consistent with
the APA, recommendations under this policy state-
ment recognize the varying levels of services pro-
vided upon admissions:*

+ Receiving Mental Health Screening.

Mental health information and observations
gathered for every new admitted inmate

during the intake procedures as part of the
normal reception and classification process

RECOMMENDATIONS FOR IMPLEMENTATION

by using standard forms and following stan-
dard procedures.

+ Referral. The process by which inmates
who appear to be in need of mental health
treatment receive targeted assessment or
evaluation so that they can be assigned to
appropriate services.

+ Intake Mental Health Screening. A more
comprehensive examination performed on
each newly admitted inmate within 14 days
of arrival at an institution. It usually in-
cludes a review of the medical screening,
behavior observations, an inquiry into any
mental health history, and an assessment
of suicide potential.

As a result of the above, the APA advises, pro-
fessional clinicians would then conduct the follow-
ing:

+ Comprehensive Mental Health Evalu-
ation. A face-to-face interview of the pa-
tient and a review of all reasonably avail-
able health care records and collateral
information. It includes a diagnostic formu-
lation and, at least, an initial treatment plan.

Incorporate screening for mental illness and referral to mental
health services into the existing receiving/admission protocol by

integrating into the process a screening instrument along with ob-
servations by those charged with booking newly received inmates

into the receiving/admission process.

The purpose of a screening instrument is to identify inmates with mental

illness immediately upon their arrival at the institution and to prompt referral

for further assessment of those inmates’ mental health needs.®> Screening in-

struments typically are paper-and-pencil forms that may be completed by the

inmate or used as a structured interview protocol by any trained staff person.

It should take no longer than 10 to 15 minutes to conduct a screening.

There are no validated instruments for mental health screening in adult

populations. Most correctional settings use a series of questions that seek in-

4. American Psychiatric Association, Psychiatric Services
in Jails and Prisons: A Report of the American Psychiatric
Assaciation Task Force to Revise the APA Guidelines on
Psychiatric Services in Jails and Prisons, second edition,
pp. 31-46.

5. American Psychiatric Association Guidelines on Psy-
chiatric Services in Jails and Prisons provide that mental
health and suicide screening should be completed immedi-
ately upon the inmate’s arrival in prison. Ibid., p. 40.
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formation on past psychiatric services or current medications. Systematic at-
tention to current psychiatric symptomatology is often cursory. The New York
State Office of Mental Health has developed Suicide Prevention Screening Guide-
lines that have face validity as a screening measure for suicide, and the state
trains its correctional staff in the application of this tool.

Recognizing the need for a reliable screening tool, the National Institute of
Justice has recently funded research at the University of Maryland to develop
and test a nine-item Brief Jail Mental Health Screen. Correctional settings in
Maryland and New York are participating in this study. Until a validated in-
strument emerges, correctional administrators should work with their mental
health staff to ensure questions are asked early on in the process that are sen-
sitive to critical mental health issues. The discussion that follows addresses
other issues essential in an effective screening instrument.

Self-assessment should never entirely replace critical observations by staff.
Use of a self-administered intake screening instrument does not absolve cor-
rectional or clinical staff of the responsibility to query and observe for mental
illness at the time of intake. Training staff for such responsibilities is essential.
(See Policy Statement 30: Training for Corrections Personnel.)

In general, when an effective screening instrument is implemented prop-
erly, staff will more often incorrectly identify someone as exhibiting signs or
symptoms of mental illness than overlook someone who truly has a mental
illness. Erring on the side of caution at the outset increases the likelihood that
high-risk cases are discovered; only a relatively small percentage of mental
health assessments are conducted when they are not needed. A useful screen
will send a significant percentage of inmates (perhaps as many as 25 percent)
forward for a more comprehensive evaluation.

Screening Instrument, Oregon Department of Corrections
In Oregon, staff administer a group-led pen-and-pencil instrument to all offenders
admitted at the time of intake. This instrument generally identifies 30 percent of the
population as having a mental illness. When this 30 percent are referred for profes-
sional assessment, the percentage assessed as having a significant mental illness is
reduced to 17 percent.’

A screening instrument should use an objective scoring system. Many
jurisdictions use a straightforward numeric scoring system, resulting in a “red
flag” or “green flag” determination of the possible presence of a mental illness.
Though effective screening instruments currently in use vary considerably, each
tool must address the following: suicidality; depression; use of narcotic drugs
and alcohol; anxiety; history of hospitalization for psychiatric problems; trauma
history; and the use of any medications prescribed for a mental illness.

Substance abuse greatly influences symptoms of mental illness. For this
reason, and because the majority of people with mental illness who are incar-

6. Fred Osher, Director, Center for Behavioral Health, Jus- 7. Gary Field, Administrator, Counseling and Treatment
tice and Public Policy, private correspondence, April 18, Services, Department of Corrections, private correspon-
2002. dence, February 2002.
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cerated have a co-occurring substance abuse disorder, staff should screen for
substance abuse in tandem with mental health. Subsequent assessments should
allow clinicians to observe the individual in a drug-free state over time in order
to separate the causes and effects of substance abuse on mental health.

Ideally, the intake process would be seamless, incorporating health screen-
ing, mental health screening, classification procedures, and other protocols. This
process could be captured in a single, integrated instrument, such as the one
being developed by the University of Maryland.

In some states, properly trained correctional officers—especially those with
close and sustained contact with inmates during the first few days of incarcera-
tion—serve as initial, informal screeners. They may be in the best position to
observe behavior and to identify signs and symptoms of mental illness, particu-
Although this
measure may seem inefficient, given the screening that mental health staff will

larly when such symptoms emerge several days after intake.
perform later, such redundancy is in fact cost-efficient; it effectively narrows

the pool of inmates who receive a professional assessment to those who are
most likely to have a mental illness.

Ensure consistency of screening protocols within correctional sys-
tem by using the same screening instrument at all facilities state-
wide and training facility staff in their use.

In many correctional systems, a different mental health screening instru-
ment is employed at each prison in the system. Such variation among the pris-
ons is complicated and compounded by the procedures in use at county jails,
where staff at each facility typically employ a distinct instrument and process
(if one is used at all) to screen inmates for mental illness. Although it may be a
challenge, particularly in states with an elaborate network of independent county
jails, state officials should require the use of the same screening and assess-
ment instruments and protocols at all correctional facilities in the state. The
American Psychiatric Association recommends standardizing mental health
screening procedures and instruments so that the responses can be documented
in a consistent fashion.’

Uniformity in screening procedures has numerous advantages. It can pro-
vide valuable information about the impact of transfers, the incidence of in-
mate decompensation, and identify trends occurring over time. It also enables
state correctional systems to collect data needed to inform research and evalu-
ations and to support legislative advocacy and public education. To achieve
uniformity, directors of state departments of corrections may be able to issue an
administrative order. In other states, however, leadership from mental health

the Council of State Government Criminal Justice / Mental
Health Consensus Project Advisory Board Meeting in Janu-
ary 2002, and reported by Teddy Fine, M.A., Director of
Communications Policy and Strategy, Substance Abuse
Mental Health Services Administration (SAMHSA).

9. APA, Psychiatric Services in Jails and Prisons, p. 41.

8. Information cited by Charles Curie, Administrator, Sub-
stance Abuse and Mental Health Services Administration,
U.S. Department of Health and Human Services
(SAMHSA), and former Deputy Secretary for Mental Health
and Substance Abuse Services for the Department of Pub-
lic Welfare of the State of Pennsylvania, in an address to

Co-occurring
Disorders in Prison

In 2001, at the request of the
Pennsylvania Office of Mental
Health and Substance Abuse, the
Pennsylvania Department of Cor-
rections assembled data on the
mental health and treatment sta-
tus of its inmate population in
all Pennsylvania state prisons
over a four-year period. The data
revealed that 90 percent of the
inmate population had an issue
with substance use, of which they
estimated about 75 percent had
a substance abuse problem seri-
ous enough to warrant treatment.
Concurrently, about 15 percent of
the total Pennsylvania inmate
population had a mental disorder.
Of the 15 percent of inmates with
mental health disorders, 90 per-
cent also had a substance use
issue and an estimated 75 per-
cent warranted drug and alcohol
treatment. These data were con-
sistent over four consecutive
years.®  This prevalence of in-
mates with co-occurring disorders
is certainly not unique to Penn-
sylvania.

Although this chapter of the re-
port does not assume that an in-
mate with a mental illness has a
co-occurring substance ahuse
disorder, it does recognize that
the assessment, housing, pro-
gram, treatment, case manage-
ment, and habilitation needs of
inmates with mental illness must
address substance abuse issues
as well if they are to he effec-
tive.
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agencies or statewide legislative advocacy may be necessary, especially when
county government officials are unwilling to assume the financial implications

of implementing such an order.

Screening Instrument, New York State Office of Mental Health

In an attempt to encourage uniformity of mental health screening, assessment, and
referral procedures, the New York State Office of Mental Health (OMH) has been
developing model policies and instruments for use in New York’s county and munici-
pal jails. First, in 1985, OMH developed and field-tested a suicide screening protocol
for use in the jails. The New York State Commission of Correction, which accredits
and oversees the development of new technology for jails and prisons in the state,
adopted the suicide screening protocol and now requires all county jails and peniten-
tiaries and state prisons to employ it.

More recently, OMH, in association with the New York State Office of Alcoholism and
Substance Abuse Services (OASAS), has been involved in sponsoring jail validation
studies of two receiving screening instruments developed by the Nathan Kline Insti-
tute for Psychiatric Research for use in community settings. One, the “MINI Screen,”
was designed to identify individuals with substance abuse problems who are receiving
services in community mental health settings. The second, the “DALI Screen,” was
designed to identify individuals with mental health problems who are receiving treat-
ment in substance abuse settings.’® At the time of publication of this report, the jail
validation study involving 400 newly admitted detainees and offenders at New York
State county jails had just gotten under way.

In states and localities where correctional institutions are located at con-
siderable distance from one another, some jurisdictions have relied on informa-
tion technology to ensure consistent screening and assessment methods.

Suicide Screening Initiative, Alaska Department of Corrections

There are 13 correctional facilities and pretrial facilities in Alaska, a state where
geography and low population density present particular challenges. To ensure con-
sistent, comprehensive inmate mental health screening, the Alaska Department of
Corrections has developed a screening tool that trained, nonmedical staff can down-
load, administer, and return completed almost immediately to the department’s cen-
tral office using handheld personal desk assistants or Palm Pilots. Mental health
professionals in the central office can then make assessments and recommend or
initiate appropriate interventions, if needed.

The Palm Pilot serves not only as an electronic means of keeping medical records, but
as a platform for the entire management information system. All clinicians perform
the same, standardized exam on the Palm Pilot. The information is then uploaded to
a statewide computer network and becomes available for printing of medical files.
The system makes it possible to generate information in summary and/or aggregate
form, thereby facilitating quality assurance and research.

As is the case in many correctional facilities, Alaska’s Suicide Screening
Initiative relies exclusively on inmate self-reported information. It is impor-
tant, however, to use sources other than the inmate alone to supplement self-
reported mental health information. Self-reports are not always reliable, and

10. M.J. Alexander, “Validating the MINI Screen for Men- Abuse in Mental Health Treatment Settings,” The Nathan
tal Health Problems in Chemical Dependency Treatment Kline Institute of the Center for the Study of Issues in
Settings” and “Validating the DALI Screen for Substance Public Mental Health, Orangeburg, NY.
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they rarely provide a complete picture of an inmate’s mental health treatment
history; sometimes, they also fail to shed light on co-occurring disorders. It is
essential to obtain this information during the assessment phase, and it helps
to inform decisions regarding classification and treatment plans.

When the screening results in a “red flag,” staff should seek additional
information, such as an existing treatment plan or information about medica-
tions the inmate has been prescribed, from supplemental sources. For example,
the mental health professional conducting the subsequent mental health as-
sessment should review information and reports from other criminal justice
staff, such as the pretrial investigator, the presentence investigator, and county/
municipal detention staff, who have previously had contact with the inmate.
Reports from other criminal justice system personnel such as law enforcement
or jail officials will provide details of mental health and behavioral issues perti-
nent to the screening and evaluation process of the inmate. Additionally, state
departments of correction may wish to consider gathering supplemental infor-
mation from the local or county corrections authority. It might be advisable for
states to require county jail officials to inform receiving state correctional au-
thorities if a person has been receiving mental health services. Such informa-
tion is not considered confidential, and may well prove to be critical for the
health and well-being of inmates with mental illness.

Staff should also obtain assessment and treatment history information from
community mental health treatment providers. In at least some corrections
systems, staff encourage the inmate to sign a release of records form, which
allows correctional staff including clinicians to obtain mental health records
from previous treatment providers in the community. In other cases, staff at
the corrections center request the assistance of community mental health offi-
cials in cross-referencing the names of their clientele with the jail population
(see Policy Statement 13: Intake at County / Municipal Detention Facility).

The individual charged with conducting the screening is most often the
booking or receiving officer, intake nurse, or intake clinician; in general, any
properly trained individual can administer a straightforward screening instru-
ment and gather necessary information. As state mental health agencies be-
come more involved in assisting, overseeing, and/or providing mental health
services within the criminal justice system, professional credentialing and li-
censing requirements are more likely to be consistently enforced when address-
ing the needs of people with mental illness in correctional settings. A low-cost,
high-quality solution involves making arrangements with educational institu-
tions that can place graduate-level clinical psychology or social work student
interns at facilities to conduct screening and assessment of inmates.

The extent to which any of these staff implement the screening procedures
effectively, however, depends in large part on whether they understand their
responsibilities and execute them properly. In short, training on issues such as
the screening protocol, the appropriate use of information gathered, confidenti-
ality issues, and cultural and gender sensitivity is key. (See Policy Statement
30: Training for Corrections Personnel.)
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n Develop a system of triage to ensure that follow-up responses to
the screening results reflect the immediacy of the inmate’s needs.

An effective screening tool should enable screeners to distinguish between
inmates in need of immediate mental health attention and inmates currently
on medication or in treatment who will require a complete assessment within
24 hours of their screening. When staff members conducting the screenings
determine that inmates are in need of immediate attention, they should ensure
that these inmates are transferred to a specialty facility for 24-hour observa-
tion and care or placed on suicide watch until more suitable arrangements can
be made. They should also check whether there is any indication that the newly
admitted inmate is currently taking psychotropic mediation and ensure that he
or she receives it when ready for the next dose.

Inmates who display significant mental health disorders should receive a
professional mental health assessment as soon as possible after admission. The
APA recommends that a brief mental health assessment for individuals who
screen positive for mental illness should be conducted within 72 hours, with a
provision for immediate evaluation in cases of increased urgency.

These brief assessments may be conducted by qualified health profession-
als (e.g., general practitioner nurses or physicians) where specialty mental health
staff are not available daily. After this brief assessment, the inmate should be
placed on a medication review protocol and scheduled for a full treatment plan
review within 30 days.

n Evaluate periodically the effectiveness of the screening instrument
employed, as well as the mental health assessment and mental
health evaluation protocols.

Staff can implement various mechanisms at the facility level to ensure
that the instrument and protocols are successfully identifying inmates who have
significant mental health issues and following up appropriately:

+ Inter-rater reliability review. Comparison of the outcomes of screen-
ings conducted by different staff.

+ Feedback from assessment results. Determination of the rates at
which a positive screening successfully identified an inmate with men-
tal health needs and the rates at which a positive screen incorrectly
flagged a mental illness or mental health problem.

+ Interdisciplinary review. Interdisciplinary communication (i.e.,
among health and custody staff) about mental health screening issues.

Another key element in evaluating the effectiveness of screening and re-
ferrals is to determine the extent to which the screening instrument is sensi-

11. APA, Psychiatric Services in Jails and Prisons, p. 41.
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tive to cultural variations and that those who administer the process are sensi-
tive to inherent cultural biases. Inmates with mental illness are disproportion-
ately African American, Hispanic, and Native American. Given the reality, it is
incumbent on those who oversee and carry out the care and supervision of de-
fendants and offenders with mental illness to ensure that the procedures un-
dertaken and the services provided are done so in a nondiscriminatory way,
while at the same time are sensitive about and responsive to cultural and lin-
guistic differences. Similarly, the growing number of women who have a men-
tal illness and who come to the attention of the criminal justice system deserve
gender-specific and gender-competent care and treatment.

No matter how culturally competent or how culturally neutral a screening
instrument may be, it will not substitute or supercede personnel’s abilities when
it comes to asking questions and making observations. It is critical that, in
addition to training around the signs and symptoms of mental illness, specifics
about screening, and preliminary assessment protocols, staff need to be trained
to move toward cultural competency.

Conduct a comprehensive mental health evaluation of every inmate
flagged as having significant mental health issues during the pro-
fessional mental health assessment process.

A comprehensive mental health evaluation should include, at a minimum,
the following:

+ mental health history

+ prior treatment

+ medication history

+ relevant psychosocial history (i.e., family, social, legal, relationships)

+ functional assessment

+ current situational stressors

* mental status examination

# current diagnosis

+ relevant medical diagnoses

+ current medication

+ substance abuse status

The evaluation should include a structured interview with inmates and a
review of any available mental health records and collateral information, in-
cluding behavioral observations by institutional staff. The evaluation should
result in a diagnosis and a preliminary treatment plan.

12. See: www.georgetown.edu/research/gucde/ncce/
index.html

Effective Services for Minority Children who are Severely
Emotionally Disturbed,” Child and Adolescent Service sys-
tem Program Technical Assistance Center, Georgetown Uni-

13. T Cross, B. Bazron, K. Dennis, M. Isaacs, “Towards ) ‘
versity Child Development Center, March 1989, p. 19.

a Culturally Competent System of Care: a Monograph on

Cultural Competenc

Early models of cultural compe-
tency were developed in the mid-
1980s at Georgetown University’s
Child Development Center.t?
Cultural competence is something
that must develop concurrently at
policymaking, administrative,
practitioner, and consumer levels.
“The culturally competent system
values diversity, has the capacity
for cultural self-assessment, is
conscious of the dynamics inher-
ent when cultures interact, has
institutionalized cultural knowl-
edge and has developed adapta-
tions to diversity.”*®

The language of any good screen-
ing instrument should, at least,
be presented at a language com-
prehension level that enables in-
mates to understand what is be-
ing asked of them. It should
also bhe available in Spanish and/
or other language(s) prevalent in
the community. In addition, cul-
tural competency should be a part
of the training curriculum for
screeners. (See Policy Statement
43: Cultural Competency.)
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Development of Treatment Plans, Assignment to

Programs, and Classification/Housing Decisions

POLICY STATEMENT #18

Use the results of the mental health assessment and evaluation to
develop an individualized treatment, housing, and programming plan,
and ensure that this information follows the inmate whenever he or
she is transferred to another facility.

Correctional administrators should ensure that
the results of the initial receiving mental health
screening—along with subsequent screenings, as-
sessments, and evaluations—inform the decisions
that follow regarding housing, programming, and
treatment. Mental health screeners serve as
gatekeepers who, in turn, must communicate effec-
tively with correctional staff responsible for hous-
ing and program decisions.

Once mental health staff have determined the
inmate has a mental illness, several decisions fol-
low. Mental health staff must develop an individu-
alized treatment plan that recognizes the specific
needs of each inmate. They also must work with
correctional staff to determine the housing unit and
programs to which such persons should be assigned.
Information about decisions made at one institution
must be passed along to the staff at the institution
that next receives the inmate.

14. In Estelle v. Gamble, 429 U.S. 97 (1976), the Supreme Court addressed the
medical needs of prisoners in the context of the Eighth Amendment. The court held
that deliberate indifference to serious medical needs is prohibited “whether the indif-
ference is manifested by prison doctors in their response to the prisoner’s needs or
by prison guards in intentionally denying or delaying access to medical care or inten-
tionally interfering with the treatment once prescribed. Regardless of how evidenced,
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The first series of recommendations under this
policy statement addresses the use of medications
in correctional settings. The development over the
previous 15 years of new types of psychotropic medi-
cations, such as atypical antipsychotics and selec-
tive serotonin reuptake inhibitors (SSRIs), has in-
creased dramatically the prospects of recovery for
people with mental illness.

The prescription of medications, however,
should be only one component—not the central fo-
cus—of a treatment or case management plan. His-
torically, staff at many correctional facilities have
overrelied on the use of psychotropic medications
and, in many cases, sedative-hypnotic medications,
simply to pacify and to control inmates with mental
illness and others believed to be disruptive. This
reveals a common prejudice about inmates with
mental illness: they are noncompliant, difficult to
manage, violent, and otherwise undeserving of clini-
cal attention or services. This is a view current clini-

cal research and practice does not support.

deliberate indifference to a prisoner’s serious illness or injury states a [claim under
the Constitution.] Id. at 104-105.” A prisoner must provide evidence of “acts or omis-
sions sufficiently harmful” to show deliberate indifference in order to bring an Eighth
Amendment claim.

Since Estelle, the Supreme Court has refined the “deliberate indifference” standard
only once. In 1994 the Court said that deliberate indifference “[lies] somewhere be-



RECOMMENDATIONS FOR IMPLEMENTATION

H Include the most appropriate psychotherapeutic medications in
prison and county correctional institution formularies.

A growing body of clinical evidence shows the benefits of widespread ac-
cess to the newer generation of medications (see Policy Statement 35: Evidence-
Based Practices). Fewer people taking these medications require hospitaliza-
tion or rehospitalization, yielding substantial cost savings. More people taking
them are able to enter the workforce and reduce their dependency on a wide
array of social services. As the benefits of the newer medications have become
more widely recognized the demand has increased, allaying concerns about
higher costs.

Newer medications, which are considerably more expensive than older
medications, are not used as frequently in prisons and in jails as they are in the
general community. Using these newer medications in many instances, how-
ever, is in fact cost-effective; their ability to increase the likelihood that the
inmate will adhere to his treatment plan may offset, at least in the long term,
the difference in cost between the two generations of medications.

Correctional officials usually require that licensed staff in the jail or prison
pharmacy fill prescriptions, including those for psychotropic medications, in
accordance with a departmentally prescribed formulary. Policies should define
procedures that ensure a balance between the higher cost and the more desir-
able results, including the lesser side effects of many of these new medications.
At a minimum, pharmacies should maintain adequate stocks of the most com-
monly prescribed psychotropic medications. These should not be limited to the
least expensive and generic brands. Sufficient supplies of newer medications
that have been prescribed by the psychiatrist for individual patients should
also be kept on hand.

Furthermore, regardless of whether a particular medication is on the jail
or prison formulary, there should be provision for obtaining any medication
that a physician deems appropriate to prescribe. Ifthe medication is not on the
formulary, the physician should be able to order it as a special request and
receive it in a timely manner.'

tween the poles of negligence at one end and purpose or
knowledge at the other”(Farmer v. Brennan, 511 U.S. 825,
1994). The Court affirmed an “adequacy” standard stating
that “prison officials must ensure that inmates receive
adequate food, clothing, shelter and medical care . . .” (id.

at 833), but went on to emphasize that “deliberate indiffer-

ence” requires a culpable state of mind. Federal District

Courts (the trial court in the federal system) may interpret
“adequate” with wide discretion. On appeal to the Federal
Circuit Courts—the layer of the judiciary just below the
U.S. Supreme Court—this has led to vastly varying law,
especially in regards to the treatment of HIV. See APA, Psy-
chiatric Services in Jails and Prisons, p. 2
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n Develop and adopt jointly standardized clinical decision protocols
(i.e., algorithms) that are based upon research conducted on a na-
tional level.

In order to ensure consistency in the application of psychotropic medica-
tions, and to manage pharmacy costs, state correctional agency officials should
work with leaders in the mental health system to develop and adopt jointly
standardized clinical decision protocols (i.e., algorithms) that are based upon
research conducted on a national level.

National Formulary, Federal Bureau of Prisons
In an effort to deliver consistent and cost-effective medical care, the Pharmacy and
Therapeutics Committee of the Federal Bureau of Prisons (BOP) established the
National Formulary for the Bureau of Prisons. The committee’s objectives are to en-
sure that inmate medical care will be delivered consistently and cost-effectively as a
result of the formulary’s implementation.

Implementation of the formulary includes review of evidence-based scientific litera-
ture for new and existing drugs and to determine their appropriate role in the Bureau’s
pharmacotherapeutic armamentarium. It is the committee’s role, through the formu-
lary, to stay current with BOP clinical treatment guidelines for medical and mental
health conditions, as well as reflect the generally accepted professional practices of
the medical community at large.

The committee meets and conducts reviews annually and is composed of pharma-
cists and clinicians from the bureau and other institutions and includes the chief
physician and chief psychiatrist; it is chaired by the chief pharmacist. Responsibili-
ties include reviewing the formulary and updating it to be in line with evidence-based
medicine; new drugs are reviewed by conducting literature searches and cost/benefit
analyses to determine whether the side effect of a given drug is worth the benefit of
administering it.

University of Texas Medical Branch, Texas Department of
Criminal Justice

Beginning in 1995, the Texas Department of Criminal Justice (TDCJ) developed policy
and guidelines for facility-level providers to obtain nonformulary drugs for offenders
in the custody of the Texas Department of Corrections. TDCJ has incorporated the
procedure for obtaining nonformulary drugs for inmates as part of the Pharmacy
Policy and Procedure Manual. The prescribing physician must provide documentation
in the offender’s health record about what role the desired drug will have in the
offender’s treatment plan (e.g., diagnosis, special considerations) and also provide
documentation confirming that no acceptable substitute is available on the formulary.

Procedures and a flowchart have been developed to show the protocols for what hap-
pens when such a request is made. Requests for nonformulary medication are made to
the clinical pharmacist assigned, who, in turn, evaluates the request by a review of
information provided by the prescribing physician/psychiatrist and/or a review of
other relevant information including the target disease, previous medications used for
the indication, dosages, compliance allergies, diagnostic procedure, TDCJ Disease
Management guidelines, national standards and guidelines, and applicable scientific
literature.
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The Texas Department of Criminal Justice has evaluated the program through contin-
ued monitoring of nonformulary requests and denials. The initiative is funded through
a contract with the University of Texas Medical Branch/Correctional Managed Care to
provide mental health services for offenders in the TDCJ through the Correctional
Managed Care Advisory Committee.

Much progress has been made in the area of clinical informatics as a result
of managed care initiatives that have moved into pharmacy services.

The Texas Medication Algorithm Project, Texas Department of
Mental Health and Mental Retardation

The Texas Medical Algorithm Project (TMAP) is a public and academic collaborative
effort headed by the Texas Department of Mental Health and Mental Retardation.
TMAP is designed to improve the quality of care and achieve the best possible patient
outcome hy establishing a treatment philosophy for medication management. TMAP
developed and instituted a set of algorithms to illustrate the order and method in
which to use various psychotropic medications. The TMAP algorithms have been
adopted hy the Texas Department of Criminal Justice for use in the state’s prisons.

The ultimate goal of TMAP is to optimize patient outcomes with the underlying as-
sumption that resources will be most optimally utilized. It is intended to develop and
continuously update treatment algorithms and to train systems to apply these meth-
ods to minimize emotional, physical, and financial burdens of mental disorders for
clients, families, and health care systems.

TMAP consists of four phases. During Phase 1, guidelines were developed through
scientific evidence and expert clinical consensus, resulting in the development of
algorithms for use of various psychotropic medications for three major psychiatric
disorders: schizophrenia, major depressive disorder, and hipolar disorder. Phase 2
was the feasibility trial of the project and evaluated the suitability, applicability, and
costs of the algorithms. The third phase was a comparison of the clinical outcomes
and economic costs of using these medication guidelines vs. traditional treatment/
medication methods. The fourth and final phase is the implementation of TMAP
throughout clinics and hospitals of the Texas Department of Mental Health and Men-
tal Retardation and is known as the Texas Implementation of Medication Algorithms
(TIMA). Collahoration for this project included public sector and academic partners,
parent and family representatives, and mental health advocacy groups.15

In order to ensure quality and objectivity, correctional agencies should en-
list the services of a licensed pharmacist to review policies and procedures, and
to assist in a review of the use of medications in the facilities. For example,
there may be some instances when physicians prescribe the newer, more ex-
pensive medications even though the older medications may achieve the same
desired clinical outcome. If replacement medications are considered, prescrib-
ing physicians should keep in mind the potential impact of side effects associ-
ated with switching medications. Checks and balances must be established
and enforced to ensure that physicians are not overprescribing medications
that yield little additional salutary effect.

15. Graphic presentations of algorithms and explanatory
physicians’ manuals are available on the TMAP Web site:
www.mhmr.state.tx.us/centraloffice/medicaldirector/
TMAPtoc.html.
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n Require, at a minimum, that (1) mental health-specific case man-
agement services and (2) effective, research-based behavioral and
counseling interventions accompany the use of medication.

To ensure that mental health and correctional facilities staff members do
not become overly dependent on medications alone to modify or to control in-
mate behavior, mental health services should include an array of interventions
designed to meet the unique needs of inmates with mental illness. When inter-
disciplinary teams work together to develop a treatment plan, the services de-
livered are more likely to be balanced and tailored to the specific needs of the
inmate

Interventions that have proven to be effective in a correctional setting in-
clude the following:

* cognitive-behavioral therapy, particularly those interventions that im-

prove basic problem-solving skills and reduce maladaptive (criminal)
thinking

+ individual and group therapy that is skill acquisition oriented
*+ independent living-skills training

» medication self-management

» relapse prevention

+ physical exercise programs

Behavior Modification Treatment Level System, West Virginia
Division of Corrections

The West Virginia Division of Corrections has implemented a Behavior Modification
Treatment Level System at the Mount Olive Correctional Complex. Mental health staff
at the facility put this system in place to facilitate effective inmate management and to
provide an incentive for inmates placed in the Mental Health Unit (MHU) to achieve an
appropriate functioning level.

Programming is offered at various levels for some inmates who used to be locked
down in their cells for 23 hours a day. Since the program has started there has been
only one four-point restraint utilization, no cell extractions, and inmates that used to
be housed in single cells are now stabilized and socialized to be double bunked. To
increase success, the warden was asked to forgo disciplinary infractions for inmates
receiving mental health treatment on the unit. This approach has empowered mental
health staff to implement programming without having punitive restrictions. Critical
to this approach is the ability to select staff who are philosophically aligned with a
habilitation model as opposed to a punitive model.

At most institutions, correctional staff members provide general case man-
agement services. When inmates have a mental illness, however, they should
be assigned to case managers specially trained to understand the distinct ser-
vice needs of this population.
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"Effective treatment makes
our prisons safer and
easier to manage. Prison
wardens are keenly aware
that inmates exhibiting
symptoms of mental ill-
ness can cause unrest and
tension in the general
population. It is obvious
that a large proportion of
those inmates have better
control over their actions
when they receive the ap-
propriate treatment for
their illness."

REGINALD A.
WILKINSON
Director, Ohio
Department of
Rehabilitation and
Correction

Source: U.S. House Committee
on the Judiciary, The Impact of
the Mentally Ill on the Criminal
Justice System, September 21,
2001



Develop and provide programs for inmates with
co-occurring disorders.

with co-occurring substance abuse disorders. Over the past decade, virtually

All programs for inmates with mental illness should also address inmates

every state department of corrections has implemented residential substance
abuse treatment programs within their prisons. Some of these programs spe-
cialize in treating the dually diagnosed—those with co-occurring substance abuse
and mental health problems. These programs generally serve inmates whose
primary problem is substance abuse, and whose mental health problems tend
to be less severe but there are clearly examples of offenders with co-occurring
disorders whose mental illness is the primary concern. Some of these residen-
tial programs are specifically designed for women—a large percentage of whom
are dually diagnosed—with depression as the primary psychiatric diagnosis.®

Key program components for co-occurring disorders include the following:
an extended assessment period; orientation/motivational activities;
psychoeducational groups; cognitive-behavioral interventions, such as restruc-
turing of “criminal thinking errors”; self-help groups; medication monitoring;
relapse prevention; and transition into institution or community-based after-
care facilities. Many programs use therapeutic community approaches that
are modified to provide greater individual counseling and support, less con-
frontation, smaller staff caseloads, and cross-training of staff.!” (See Policy
Statement 37: Co-Occurring Disorders.)

Co-occurring Disorder Programs, Columbia River Correctional

Institution (OR)

In 1998, the Oregon DOC combined state and federal grant resources to create a
system of four co-occurring disorder programs at a single institution (the Columbia
River Correctional Institution). Two of these programs are for men, and two for
women. One program for each gender is targeted at inmates whose problems are more
heavily weighted toward addiction and criminality, but who also have some mental
health problems (the Turning Point programs). Another two programs (again, one for
each gender) are designed to address the needs of offenders with serious and signifi-
cant mental health problems who also have problems with addiction. Mental health
and substance abuse treatment in all four programs is provided in an integrated
manner, with much cross-pollination of ideas and information among supervisors and
staff of all four.

16. GAINS Center, Women’s Program Compendium,
Delmar, NY, Policy Research Associates, Inc., 1997; L.A.
Teplin, K. M. Abram, and G.M. McClelland, “Prevalence of
Psychiatric Disorders Among Incarcerated Women,” Ar-
chives of General Psychiatry 53, 1996, pp. 505-12.

17. John F. Edens, Roger H. Peters, and Holly A. Hills,
“Treating Prison Inmates with Co-occurring disorders: An
Integrative Review of Existing Programs,” Behavioral Sci-
ences and the Law 15, 1997, pp. 439-57.

Integration of
Services

At the Oregon Department of Cor-
rections (DOC), substance abuse
and mental health services are
administratively and functionally
integrated. This allows for fast
and efficient communication be-
tween planners and policymakers
at the agency level, as well as
treatment supervisors and treat-
ment providers at the facility
level. Each year, the Oregon DOC
brings together its substance
abuse and mental health planners
and providers for a two-day “in-
tegration seminar,” where matters
of mutual concern are considered
and discussed. Last year, the
seminar focused on relapse pre-
vention.
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n Facilitate access to professional psychiatric services by using
telepsychiatry in systems where inmates are distributed across a
large geographical area or in locations where there is a shortage
of psychiatric service providers.

Qualified, licensed mental health staff can be hard to come by in jails and
prisons located in remote, rural areas. As a result, some jurisdictions, includ-
ing some in Texas, have resorted to electronic communications as a means of
providing professional, clinical services to such institutions. (See Policy State-
ment Section 41: Workforce.)

Telemedicine, Texas Department of Criminal Justice

Texas Tech University Health Sciences Center (TTUHSC) is responsible for providing
medical care in the western portion of Texas to inmates in the Texas Department of
Criminal Justice and to juveniles in five Texas Youth Commission facilities. In 1994,
TTUHSC began delivering health services to inmates via telecommunications technol-
ogy. As of 2002, TTUHSC conducts approximately 2,000 prison telemedicine consulta-
tions a year for the 33,000 inmates that are housed in the 26 prison units for which
TTUHSC is under contract. Approximately one-third of all telemedicine consultations
are in telepsychiatry and telepsychology. This expansion has significantly reduced
the amount of time clinicians spend driving to distant prison sites.

Psychotropic medications should be prescribed by, or in consultation with,
a psychiatrist or other licensed mental health professional having training in
psychotropic medications and authority to prescribe them as determined by the
state. Given the shortage of psychiatrists, doctors who provide general health
care, but who are not credentialed in psychiatry, are allowed to prescribe psy-
chotropic medications for inmates with serious mental illness. It is essential
that physicians who specialize in psychiatric medicine oversee mental health
treatment, in addition to psychotropic medication prescription, administration,
and monitoring.

n Review mental health services provided to ensure that they are
evidenced-based.

Like their counterparts in the community, mental health professionals
working in correctional settings have access to a growing body of research docu-
menting the effectiveness of certain interventions and the promise of others.
Similarly, researchers have demonstrated that various service models have little
or no impact on the behavior or health of a person with mental illness. To
ensure provision of the most effective possible services to people with mental
illnesses in prisons and jails, correctional mental health officials should stay
abreast of the work of research efforts on evidence-based practices such as those
conducted at the New Hampshire Dartmouth Psychiatric Research Center and
at the National Association of State Mental Health Program Directors

142 Criminal Justice/Mental Health Consensus Project



(NASMHPD) Research Institute.’®* Researchers affiliated with these organiza-
tions have identified services that have been shown in a variety of settings to
provide treatments and supports that will enhance the ability of a person with
mental illness to live successfully in the community. (See Policy Statement 35:
Evidence-Based Practices.)

E Ensure the cultural competency of all programs for inmates with
mental illness.

As stated earlier in this chapter, the majority of people incarcerated in the
United States are African American or Latino. In some states, people of color
make up nearly 80 percent of the prison population. Cultural competency has
generally been shown to improve client receptiveness to services and counselor
effectiveness (see Policy Statement 40: Cultural Competency). Mental health
services in correctional settings should recognize the effects of culture on all
aspects of mental illness and, in order to treat inmates effectively, should orga-
nize and design their approaches accordingly. In particular, clinicians and other
correctional staff who are in routine contact with inmates with mental illness
should receive training to enhance their “cultural competency” and their ability
to recognize and respond to the needs of people from different cultural back-
grounds who come under their care or control.

Provide mental health treatment and services that are
gender-specific.

Male and female inmates may have similar mental illnesses and custody
levels, but their treatment plans, housing situations, and programming needs
will be distinct. For example, the Bureau of Justice Statistics has found that
histories of trauma and abuse are particularly high among females in prison
and jail: more than 78 percent of female state prison inmates and more than 72
percent of the female population in jail reported such histories.'

In response, a growing number of jurisdictions have instituted programs
intended to identify women who are victims of past abuse and to offer interven-
tions that meet their specific needs. These programs provide training that helps
correctional administrators and officers to understand the high prevalence of
trauma history among their inmates as well as the relationship between abuse,
substance abuse, mental illness, and criminal behavior. The programs also
include interventions that help inmates with histories of abuse to better under-
stand their own situations, often through group meetings.

18. Available at: www.dartmouth.edu/dms/psychrc; iliness to report a history of abuse. More than 32 percent
www.nasmhpd.org of male state prison inmates and more than 30 percent of
19. Ditton, Mental Health and Treatment, p. 6. Although male jail inmates reported such histories, as compared

with 13 percent and 10 percent, respectively, of male in-

the prevalence of histories of abuse is much higher among - i
mates without mental illness.

females than males, male inmates with mental illness were
also significantly more likely than inmates without mental 20. Travis et al., from Prison to Home, p.14
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The TAMAR Project, Maryland Mental Hygiene Administration,
Division of Special Populations

The TAMAR (Trauma, Addictions, Mental health, And Recovery) Project was initially
piloted in one rural and two suburban counties in Maryland and has now spread to a
number of counties in the state. Its goal is to provide integrated services for women
who typically have interrelated trauma, substance abuse, and mental illness issues.
Meeting in groups, the women are encouraged to share their stories with one another
and to engage in therapeutic activities such as art therapy and journal writing. Once
released from jail, women in TAMAR are able to continue to meet in groups in the
community that provide continuing support.

n Recognize the distinct programming needs of special populations
with mental illness, such as the elderly, the developmentally dis-
abled, those with chronic medical problems, substance abusers,
and sex offenders.

Prisons have increasing numbers of inmates with mental illness who also
are elderly, developmentally disabled, or sex offenders. The clinical needs, treat-
ment approaches, strengths and deficits, and general goals of programs for in-
mates in these groups differ significantly. Correctional administrators should
ensure that mental health programs and services provided to these special popu-
lations are distinct from programs and services provided to other inmates with
mental illness

Some program approaches that serve sex offenders and those with devel-
opmental disabilities may provide useful guidance for approaches for offenders
with co-occurring disorders.

Program for Inmates with Developmental Disabilities, Texas
Department of Criminal Justice

This program was established to minimize the negative effects of incarceration on
offenders who have developmental disabilities and to maximize the likelihood of their
successful reintegration into the community. An Interdisciplinary Team (IDT) includes
a physician or registered nurse, licensed or certified psychologist, social caseworker,
vocational supervisor, social work supervisor, and rehabilitation aide. Occupational
therapists and speech pathologists are included as necessary. The IDT performs a
needs assessment to determine what services are best suited to meet the needs of the
individual. A vocational evaluation is completed, which takes into account the inmate’s
assets and limitations. Offenders with developmental disabilities are housed in the
least restrictive environment appropriate to their habilitation, treatment, and safety
and security needs. Available services include: medical care; psychiatric services;
educational programming; occupational therapy; substance abuse treatment; treat-
ment planning and monitoring; and continuity of care (transitional planning).

ASEND Program, Utah Department of Correction
Since 1986, the Utah Department of Corrections has heen operating the Advantage
Program at the Utah State Prison to address the needs of offenders with an 1Q below
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70. In 1999, space was designated at the prison and new policies and procedures were
implemented for an expanded program, called ASEND, operating in a segregated
living unit.

The ASEND Program provides programming for those inmates lacking the skills and
knowledge to meet the standards of self-sufficiency and acceptable social responsi-
hilities, not only in society but also within this institutional environment. The goal of
the ASEND Program is to assist inmates to live successfully in the prison population
and to prepare for their eventual release to the community.

The program comprises the following components: 1) a written individual habilitative
plan; 2) an education program component; 3) a cognitive programming component; 4)
an employment job readiness component; 5) modified behavior privilege matrix; 6)
additional services coordination for inmates who have a mental illness, or who have
sexual or drug abuse histories; 7) recreation and physical activities; 8) aftercare ser-
vices; and 9) appropriate training and habilitative specialist status for block officers.

Sexual Offender Accountability and Responsibility (SOAR)
Program, North Carolina Department of Corrections

SOAR is a voluntary day treatment program for incarcerated sexual offenders referred
by psychological staff from state prisons. Two program sessions are held each year,
with a total of 72 offenders participating. Inmates are housed in a segregated unit
while participating. Group therapy conducted by a program staff psychologist is the
primary mode of treatment. The program, which has been in existence since 1991, is
relatively inexpensive to operate ($7.16 per day per inmate) and has heen demon-
strated to be reasonably effective. The latest outcome study reported that by April
2000, 302 of a total of 501 participants who had completed the program had been
released to the community. Of these 302 men, only 7, or 2.3 percent, had heen
returned to prison for a new sexual offense charge. This compares very favorably with
the return rate of general population inmates in North Carolina. According to a 1996
study, 47 percent of all inmates leaving North Carolina prisons are reconvicted within
three years. A youth SOAR program designed to serve offenders between the ages of
16 and 21 is planned.

Sexual Offender Residential Treatment (SORT) Program,
Virginia Department of Corrections

SORT provides comprehensive assessment and treatment services for inmates who
are a moderate to high risk for reoffense. The program operates in five phases: orien-
tation; assessment; treatment readiness; treatment; and release planning. The pro-
gram begins with the development of an individualized treatment plan, then progresses
through the participation by offenders in various psychoeducational groups, and, fi-
nally, in a program of treatment having the Trans-theoretical Model and Cognitive
Behavioral Techniques as its basis. The release planning phase, which includes the
participation of the offender’s community supervision officer and family members,
includes an evaluation of future needs and the identification of programs and provid-
ers to address such needs.
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n Develop graduated housing options for inmates with mental illness
that ensure the safety of staff and inmates and prepare inmates,
when appropriate, for transition from specialized housing to gen-
eral population units.

Beyond general population beds, correctional administrators usually have
few housing options, especially in overcrowded facilities, for inmates with men-
tal illness. In those units, staff members generally are not trained adequately
to address these inmates’ needs. Inmates suffering from severe mental illness
who are housed in general population, especially when their illness is undiag-
nosed or untreated, often decompensate more quickly than they would in hous-
ing designed and operated for inmates with mental illness. When inmates with
mental illness in general housing decompensate they are likely to incur disci-
plinary infractions, which in turn prompts their reassignment to segregation
cells, where their mental health is likely to deteriorate still further and more
rapidly.

Centralized and noncentralized approaches to housing inmates with men-
tal illness each have benefits and drawbacks. Generally, it is more cost-effi-
cient to hold people with significant problems in specialized units at a central
facility. On the other hand, decentralizing services provides greater adminis-
trative flexibility. Furthermore, “mainstreaming” inmates who can safely be
housed in the general population reduces the stigma associated with mental
illness.

An ideal approach to this issue is to have both options available. Depend-
ing upon the size of the system and facilities, correctional administrators should
provide separate residential services to inmates with serious mental illness, as
well as a range of counseling activities in day and outpatient levels of care.
Several states have developed multilevel housing systems for inmates with se-
rious mental illness. These include maximum-security medical units, step-down,
post-acute housing, and transitional housing units.

In order to make the most appropriate housing assignment for an inmate
with mental illness, staff should first take into account the medical require-
ments of the inmate, including concurrent nonpsychiatric conditions (e.g., HIV,
TB, etc.). For example, inmates whose medical needs are within reasonable
limits, are medication compliant, and are responsive to supervision could likely
be assigned appropriately to general population units. Cross-discipline partici-
pation on panels and committees that make decisions regarding the handling of
inmates with mental illness should be a standard practice.

Correctional staff should reevaluate the housing assignments of inmates
with mental illness routinely to ensure the assignment is properly serving their
changing needs. Inmates assigned to a specific unit because of their mental
illness should be evaluated regularly for changes in their mental health needs.
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“ Provide disciplinary hearing officers with the proper orientation
and training to make informed decisions about offenders with
mental illness.

Custody and program staff, whether they are assigned to special housing
units or to general population, should receive training in basic mental health
issues. In order to have an impact on problem inmates with mental illness
receiving disciplinary actions due to their illness, it is recommended that hear-
ing officers, and others involved in the work of disciplinary committees, also
receive this training. These officers should have discretion to consider the pres-
ence of mental illness as a mitigating factor in imposing sanctions (see Policy
Statement 30: Training for Corrections Personnel).

n Ensure continuity of services when inmates are transferred to a
different facility.

When inmates are transferred to a new institution, it is critical that infor-
mation regarding their mental illness and treatment history accompany them.
When this information does not follow the transferred inmate, the receiving
facility must undertake the inefficient and expensive step of conducting an-
other evaluation.

Service delivery between the two institutions should also be seamless.
Without continuity of care, an inmate’s condition can worsen.

Employing one of three mechanisms will enable corrections administra-
tors to ensure that an inmate’s mental health information will be forwarded to
a receiving institution whenever he or she is transferred:

» Establish a central, computerized tracking system, which alerts the men-

tal health case manager at the receiving institution that an inmate with
mental health needs will be arriving at the facility; or

+ Send with the inmate a summary form that alerts the mental health
case manager at the receiving institution. When mental health infor-
mation is not maintained in a system-wide database, staff will need to
include in this form a clinical summary of assessment results and a
brief description of treatment and services received at the previous in-
stitution; or

# In jurisdictions that do not have a central computerized tracking sys-
tem, the mental health record should accompany the inmates at the
time of their transfer.

Wisconsin’s Health Transfer Summary
Wisconsin’s Health Transfer Summary, a form and protocol used to ensure continuity
of care when inmates are transferred from one correctional facility to another, pertains
to transfers between county jails, between state prisons, and between county jails and
state prisons. In particular, the summary provides necessary information to health
care providers and custodial staff at correctional facilities to ensure their proper
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care—such as current health and mental health status; medications in use; and
treatments—while maintaining the confidentiality of inmate health care information
in compliance with state law. At the time of a transfer, the Health Transfer Summary
is prepared by a facility health care professional and delivered along with the inmate
by the transportation officer assigned to transport the inmate to the receiving facility.
If the transfer is completed at a time when the health care professional is not avail-
able, the form is prepared and dispatched with alternative means within 24 hours.

Once received, a health care professional at the receiving facility logs in the summary,
notifies the sending facility that it has been received, and makes follow-up assess-
ments, investigations, and requests for information concerning the inmate’s health
care status or condition as required. The summary is maintained in the inmate’s
medical files as a confidential record following guidelines set forth in Wisconsin law.
According to the statute, inmate consent for the transfer of his or her health care
information between correctional facilities is not required. The statute also authorizes
the sharing of the inmate’s complete health record, but specifically excludes the men-
tal health information from being included when that complete record is shared. The
exclusion can be waived only with the inmate’s consent.

Confidentiality regulations designed to protect the privacy and rights of
those receiving treatment for mental illness and substance abuse are often mis-
interpreted, and, in some cases, such regulations unnecessarily impede the flow
of information needed to ensure the quality and continuity of care for offenders
who are transferred between facilities. Mechanisms can be used that enable
correctional agencies to share important and relevant information while main-
taining an appropriate level of confidentiality for the inmate. Information shar-
ing should be understood here as sharing between clinical treating providers at
two different sites, and not as sharing with administrative or other correctional
staff. Clinical files (whatever form they take) should be sealed and opened only
by qualified personnel who have appropriate training in confidentiality issues.
Inmates who receive services for their mental illness should be encouraged to
provide written consent in order for agencies to release treatment records to
another program. Even when a statute allows sharing without consent, it is
still a good idea to obtain it. (See Policy Statement 25: Sharing Information.)

It is particularly important to facilitate the transfer of records from jails
and other facilities that are not operated by the state correctional agency. Simi-
larly, state corrections directors should also consider developing memoranda of
agreement between state agencies, such as the agency for mental health ser-
vices, to ensure the transfer of patient records when an individual who is being
served in a state institution is transferred to a correctional facility.

Corrections administrators and their counsel often have a difficult task in
determining how federal and state statutes regarding the confidentiality of in-
mate mental health information applies to inmates. State statues—or admin-
istrative regulations—should be established to clarify how the information of
this distinct population can be used.
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In addition, states should consider establishing statutes or administrative
regulations that require the transfer of inmate mental health records between
facilities under the purview of the state correctional agency. In Arizona, a stat-
ute requires transfer of records either prior to or at the time of the transfer; it
also authorizes the records to be transferred between county and state facilities.

Duty to Deliver Medical Records, Arizona State Law
Arizona state law requires the transfer of a prisoner’s “medical record file, including
the prisoner’s mental health file or a standardized medical record.” The file must be
transferred prior to or at the same time as transfer of the prisoner. This requirement
applies to all transfers between jail and state department of correction facilities.

Louisiana takes this process a step further, allowing the correctional agency
to obtain information from other state agencies, as necessary, while ensuring
reasonable confidentiality protection.

Access to Records, Louisiana State Law

Louisiana state statute gives the department of corrections access to “information
and records under the control of any state or local agency which are reasonably related
to the rehabilitation of the individual.” Access to such information may be obtained
“during the course of any investigation which the department of corrections is autho-
rized by law to conduct or any investigation necessary to the rehabilitation of persons
in the custody of the department of corrections.” The statute also requires that all
information obtained under this provision “be held as confidential and not be dis-
closed directly or indirectly to anyone except” when required by statute.

These examples illustrate how a state essentially can define the depart-
ment, and/or the state as a whole, as a unified system of care, thus enabling
mental health information to be freely passed between facilities and depart-
ments as though they were part of a provider enterprise, as occurs in commu-
nity health systems. Confidentiality assurances can be established simply
through policies and procedures that are consistent with statutes.

In cases where statutes do not provide for transfers across agencies, one
solution would be for the agencies to enter into memoranda of agreement that
include Qualified Services Agreements (QSA). QSA’s are agreements between
providers that allow for the release of confidential information between the
agencies, while transferring responsibility for adherence to federal and state
confidentiality regulations.

m Require appropriate staff to review mental health information re-
ceived with the transferred inmate and to respond accordingly.

Departmental policies and procedures should define what specific infor-
mation is required at intake, who is responsible for reviewing and following up
on obtaining complete mental health records, and what immediate services are
to be provided. Time frames for conducting clinical review and approval of
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medications should be specified throughout the intake process. Lastly, the pro-
cedures should specify a protocol for interinstitutional communication when
proper documentation does not accompany the inmate at the time of intake.

Statewide Weekly Mental Health Staff Teleconference, Arizona
Department of Corrections

By administrative order, the facility health services administrators and other relevant
mental health professionals at the Department of Corrections’ (DOC) Alhambra Be-
havioral Health Treatment Facility, and all other correctional complexes and facilities
teleconference every week to discuss the mental health treatment needs and issues of
inmates being referred to or from the Alhambra complex and other Arizona DOC
facilities and provide a forum for peer consultation on difficult cases.

n Identify appropriate technology and protocols for the development
of an electronic patient records system.

Several jurisdictions have developed electronic data systems to improve
records management and facilitate the instant flow of clinical records. To en-
sure a successful records transfer, electronic communication should be used in
conjunction with the personal transfer of information between clinicians at the
institutions. Officials should be mindful that most confidentiality regulations
apply equally to paper and electronic records (HIPAA regulations specifically
cover electronic records), and thus develop their electronic information proto-
cols accordingly.

Mental Health Record and Referral/Evaluation Systems,
Michigan Department of Corrections

The Health Management Information System (HMIS) is a computer-based manage-
ment system, which contains health care data for persons incarcerated in Michigan
correctional institutions. Two mental health-related components of HMIS are the mental
health record system and the referral/evaluation system. Staff from DOC Psychologi-
cal Services and DCH Corrections Mental Health Program use these components. The
Mental Health Record system enables mental health care services providers to sys-
tematically identify and track prisoners with mental illness at different levels and
units within the correctional system. The referral and evaluation system ensures the
identification and tracking of prisoner referrals for evaluations as well as the evalua-
tion outcomes.

Process of Transmitting Mental Health Treatment Histories of
Inmates When Transferred to Other Facilities, New Jersey Department of
Corrections

The New Jersey Department of Corrections uses an electronic medical record system
that allows any professional health care practitioner within the Department to view any
inmate’s health record at any time. When an inmate is transferred from one facility to
another, mental health professionals send an e-mail stating that the inmate has been
transferred and the health record can be immediately accessed. Case conferences
occur on the more difficult management cases.
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Health Insurance
Portability and

Accessibility Act

Federal Health Insurance Port-
ability and Accessibility Act
(HIPAA) regulations were promul-
gated in final form in March 2002
and are likely to have an impact
on the way mental health infor-
mation will be handled in the fu-
ture. Not only are these regula-
tions extremely complex, but legal
experts disagree on their ramifi-
cations for prison and jail popu-
lations. Correctional administra-
tors and correctional health
officials should work with their
legal counsel to familiarize them-
selves with these regulations and
to consider their implications for
their facilities.



Interagency Case Conferencing, New Jersey Department of
Corrections

When the New Jersey Department of Corrections participates in interagency transfers
(e.g., between correctional and mental health agencies), it often organizes case con-
ferences, in conjunction with the electronic transfer of data between the agencies, to
enable clinicians from both sending and receiving institutions to meet to discuss and
develop individual treatment plans.

State mental health agencies recognize the benefits to be gained from the
development of an integrated and automated patient records systems that is
operated system wide. The establishment of such a system is expensive, how-
ever, and the work on such systems in most states is far from complete. Indeed,
implementation of electronic patient record systems is inconsistent across local
agencies, making it impossible for state mental health authorities to gather
complete information or to realize the gains that could be reaped from a state-
wide system. Additionally, seemingly simple problems such as the incorrect
spelling of a patient’s name or an inaccurate social security number can create
significant headaches for staff. In some states, efforts are under way to include
state correctional agencies in the development of electronic patient/inmate record
systems.
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Policy Statement 19: Subsequent Referral for Screening and Mental Health
Evaluations

Subsequent Referral for Screening and
Mental Health Evaluations

action is taken.

POLICY STATEMENT #19

Identify individuals who—despite not raising any flags during the
screening and assessment process—show symptoms of mental ill-
ness after their intake into the facility, and ensure that appropriate

Even when staff adhere to the most effective
screening and assessment protocols, they may yet
overlook a small proportion of inmates with mental
illness that enter the facility. Some inmates, con-
cerned about the stigma associated with mental ill-
ness, may conceal symptoms of their disease. In
addition, inmates may not present symptoms of
mental illness until they have been incarcerated for
some time. In other cases, an inmate’s mental sta-
tus can change dramatically during the course of
incarceration. The prison experience itself, and the
inevitable exposure to intimidation, isolation, sepa-
ration from family, violence, and sometimes victim-
ization can precipitate serious depression or suicidal
thoughts.

RECOMMENDATIONS FOR IMPLEMENTATION

Furthermore, some inmates’ symptoms may
reappear as a result of change in medication, dis-
continuation of a prescription, or noncompliance
with the treatment plan. In jails, offenders who are
admitted directly from the streets are often under
the influence of alcohol and/or other drugs. Once
they are detoxified, mental illness symptoms can
appear—sometimes several days later.

While it would be valuable to conduct periodic
mental health screenings on all general population
inmates, this is costly and rarely done in most cor-
rectional facilities. Nevertheless, there are several
measures correctional administrators and mental
health staff can implement, at relatively little cost,
to identify these cases that may initially fall through
the cracks.

Reassesses periodically the mental health status of inmates who
are at the highest risk of showing signs of mental illness.

Correctional mental health staff should incorporate regular, informal mental

health screening into existing practices without burdening the service delivery

system. Corrections administrators should also consider establishing a system
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to code the mental health status (and risk of exhibiting signs of mental illness)
of all inmates.

Virginia Department of Corrections
Since 1992, all inmates in the Virginia correctional system are periodically assessed
and a determination is made as to their mental health status and mental health needs.
The determination is alphanumerically coded and sorted hy the least to the greatest
need for mental health services. The code is reviewed and, if necessary, updated
annually. The code is used for programmatic and institutional assignments, as well as
for release planning and community supervision.

Reassessing the mental health status of inmates enables corrections offi-
cials to maintain accurate, current data regarding the demand for services within
the prison system, and it facilitates a projection of the need for community-
based mental health services for inmates approaching their release date.

Conduct brief mental health assessments upon request of an in-
mate or by referral from any staff person.

Prisons and jails should have effective mechanisms to permit and encour-
age inmates and detainees to self-refer for a confidential mental health assess-
ment. Self-referral forms provided to inmates should be culturally sensitive
and, given the generally low reading level of inmate populations, easily under-
standable. Institutional health staff might also consider instituting clinical
rounds at intake facilities.

Referral for Mental Health Services, Albany County (NY)
Correctional Facility

The Albany County Correctional Facility utilizes a mechanism whereby facility staff,
correctional officers, medical staff, inmate service unit staff, and the inmates them-
selves are able to put in requests for mental health contact. All written requests are
followed up, and any inmate referred is seen face to face by a mental health staff
member.

n Minimize the stigma that staff and inmates may harbor regarding
mental illness.

Over the previous two decades, many corrections systems have success-
fully educated staff about HIV and AIDS, about how the virus is transmitted
and how it is treated. Correctional systems should undertake a similar public
health education initiative regarding mental illness. (See Policy Statement 30:
Training for Corrections Personnel; also Policy Statement 32: Educating the
Community and Building Community Awareness and Policy Statement 43:
Advocacy, for more on stigma.)
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Release Decision

POLICY STATEMENT #20

Ensure that clinical expertise and familiarity with community-based
mental health resources inform release decisions and determination
of conditions of release.

Inmates typically are released from prison
through one of the three following ways:

+ statutorily mandated release to supervision;
+ discretionary parole; or

+ mandatory release at the completion of a
sentence without supervision.

Over the past two decades, numerous state leg-
islatures have limited the discretion available to
parole boards, or have eliminated discretionary pa-
role altogether (see sidebar on following page).?* A
collateral consequence of limiting this discretion has
been to reduce the opportunity to tailor release con-
ditions for inmates who have a mental illness. In
those states where parole boards still have some
discretion, parole decision makers may be reluctant
to exercise it when the potentially eligible inmate
has a mental illness. Parole board members’lack of
confidence in community-based mental health ser-
vices also contributes to their reluctance to release
from prison a person with mental illness. In the
face of incomplete information, inadequate assess-
ments, lack of confidence in community resources
for this population, misconceptions about mental ill-

21. From unpublished description of Forensic Community Re-Entry and Rehabilita-
tion for Female Prison Inmates with Mental Iliness, Mental Retardation, and Co-occur-
ring Disorders program, courtesy of Angela Sager, grants manager, May 12, 2002.
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ness, or fear of a negative public response, parole
board members may choose not to release the in-
mate, thereby compelling him or her to serve the
maximum sentence allowed by law.

A study conducted in Pennsylvania illustrates
this phenomenon. In 2000, 16 percent of all
releasees in Pennsylvania served their maximum
sentence. For inmates with mental illness, however,
27 percent served their maximum sentence; of those
diagnosed as having a serious mental illness, 50
percent served their maximum sentence. Often,
inmates with mental illness served their maximum
sentence because they did not have an approved
parole housing plan, which was due to the lack of
housing, mental health, and substance abuse ser-
vices available in the community, especially in ru-
ral areas.?!

Determining the level of risk that an offender
poses to the community is one of the central respon-
sibilities of parole board members in making their
decision as to whether to release an offender and
the types of conditions of release that should be im-
posed. Even in states that do not have a discretion-
ary parole system, corrections departments often use



a validated instrument to assess the risk of offend-
ers who are eligible for release. These corrections
departments and releasing authorities, however,
rarely take into account factors involving the
person’s mental illness.

The recommendations that follow describe how
to address these obstacles that impede effective re-
lease decision making: 1) the lack of professional,

RECOMMENDATIONS FOR IMPLEMENTATION

clinical expertise as part of the prerelease consider-
ation process; 2) the lack of sufficient, reliable in-
formation regarding the treatment history and
needs of the offender; and 3) the lack of sufficient
community-based resources and options for this
population.

Develop guidelines regarding release decisions that address is-
sues unique to inmates with mental illness, and consult with men-

tal health professionals during the decision-making process.

State statutes and administrative orders, usually in the form of structured

parole release guidelines, generally frame the parole board members’ decision-

making process. Such guidelines typically address the general offender popu-

lation only, however, without recognizing the special needs of offenders with

mental illness. For example, a person whose mental illness is particularly seri-

ous may have been unable to participate in job-training classes or other inmate

programming opportunities that would improve the likelihood of the inmate’s

timely release. Existing guidelines, however, typically emphasize participation

in such programs as nearly essential for release.

Many states are beginning to employ validated risk assessment instru-

ments that can help guide their estimation of the potential risk offenders pose

to the community upon release. As with structured parole release guidelines,

however, employing risk assessment instruments designed for the general of-

fender population may not adequately take into account the circumstances of

offenders with mental illness. In fact, no known risk assessment instrument

has been validated by research to predict accurately the nexus between mental

illness and risk.?

Until corrections systems develop or replicate such an instrument, they

should rely on mental health experts to evaluate the instruments they are cur-

rently using to ensure that they take into account mental health issues appro-

priately. In addition, releasing authorities should engage appropriate mental

health professionals to assess on a case-by-case basis offenders’ mental health

and potential risk. At least four states (Washington, Florida, Kansas, and Ne-

braska) require, by statute, evaluation of the mental health status of all in-

22. Polly Phipps and Gregg Gagliardi, /mplementation of
Washington's Dangerous Mentally Il Offenders Law: Pre-
liminary Findings, Olympia, WA: Washington Institute for
Public Policy, March 2002, Appendix G.
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mates prior to release to the community. Three of these states further require
the development of individualized treatment plans and the identification of pro-
grams and resources in the community to carry out such plans.

Releasing authorities should enlist the support of a mental health profes-
sional to assist in conducting the hearing, reviewing the inmate’s medical his-
tory within the institution, assessing the specific challenges he or she will face
when returning to the community, and identifying community resources to help
address the offender’s needs.

Pre-Release Risk Assessment, the National Parole
Board of Canada

The National Parole Board of Canada incorporates psychological and psychiatric as-
sessments into its risk assessment procedure, when appropriate, for all offenders
being considered for parole. Certain categories of offenders receive mandatory
prerelease psychological assessments, including those who have exhibited persistent
or gratuitous violence or those serving indeterminate of life sentences. Offenders who
have undergone treatment while incarcerated are required to have a post-treatment
report completed by a psychologist, case manager, or program officer to address any
changes of risk. A supplemental prerelease assessment is required only if the post-
treatment report is considered insufficient to address the offender’s progress. Psychi-
atric assessments are required for any offender with a life or indeterminate sentence
seeking parole. Other issues that the parole board considers include the effects of
any current medications prescribed, the risk if the medication is no longer used, and
the programs and interventions in the community that will help the offender have a
successful reintegration.

Contract for Risk Assessment Services, Missouri Parole Board
The Missouri Parole Board contracts for independent mental health assessment ser-
vices to assist in identifying risk associated with the release of persons with mental
illness. The contract includes provision for the board to consult in person with psy-
chiatrists when seeking information on particular cases, should they desire to do so.

Develop protocols to share information and resources among pa-
role agencies, departments of corrections, and mental health orga-
nizations.

The value of risk assessments for inmates with mental illness depends on
the quality of information regarding an offender’s mental illness and the assis-
tance of a clinician to evaluate and interpret that information for a releasing
authority. Nevertheless, releasing authorities (especially parole boards) report
considerable difficulty in gaining access to this information or mental health
expertise.

23. Travis et al., From Prison to Home, p.14.
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Prior to the late 1970s, most pris-
oners were offered conditional
(i.e., supervised) release through
the decisions of parole hoards
that assessed individual risk and
took into account behavior in

prison. During the 1980s and
1990s, parole fell out of favor and
at least 40 states passed “truth-
in-sentencing” laws intended to
lessen the disparity between the
sentence imposed and the time
actually served. In 1990, 39 per-
cent of inmates were released via
parole hoard decisions; by 1998
that fraction had dropped to 26
percent. Inmates are increasingly
likely to leave prison after man-
datory release, which is deter-
mined by statute or sentencing
guidelines, not panel or hoard
decisions. From 1990 to 1998 the
rate of mandatory releases rose
from 29 percent to 40 percent of
prisoners. In addition, the rate
of unconditional release (i.e.,
requiring no supervision) rose
from 16 percent to 24 percent of
prisoners during the same period.
Though parole has decreased in
popularity, in most states the pa-
role reforms have not been retro-
active, so many prisoners con-
tinue to be eligible. Many states
also continue to perform some
kind of supervision of prison
releasees. The term “community
corrections” refers to the multiple
supervision strategies employed
by different states including, but
not limited to, parole.?



Parole officials typically rely on correctional health officials for informa-
tion regarding an offender’s mental health. Such information, however, is often
dated and incomplete. Mental health information from community-based treat-
ment agencies and providers would provide releasing authorities with a greater
understanding of the inmate’s mental health history. To that end, releasing
authorities should enter into agreements with mental health organizations to
ensure the confidential and appropriate sharing of information regarding a
person’s mental illness.

Several state parole boards have addressed these issues by collaborating
with their counterparts in the state mental health agencies.

Memorandum of Understanding Between the New York State
Office of Mental Health and New York State Division of Parole

In 1994, the New York State Office of Mental Health and the New York State Division
of Parole signed a Memorandum of Understanding (MOU) to identify and better serve
people with mental illness. The MOU enhanced coordination of mental health evalu-
ations for the hoard of parole; increased discharge planning for inmates with serious
mental illness; implemented mental health training for parole officers; and estab-
lished a Dedicated Parole Caseload initiative.

Multidisciplinary Team, Missouri Parole Board

The Missouri Parole Board employs a specially trained staff person who sits on a
team with institutional staff to develop a continued-care plan for inmates with mental
illness. The continued-care plan is holistic, addressing all areas of the offenders’ life
connected to his/her success in the community. The program consists of both an
institutional and a community release center phase. The institutional phase lasts for
four months and selected inmates spend two months in the community phase for a
combined minimum of six months. The program is used by the parole board as a pre-
release planning mechanism, as well as an alternative to revocation for those who are
parole violators.

Forensic Mental Health Coordinating Council (UT)

In 2002, the Utah legislature expanded the membership and scope of the Mental
Health and Corrections Advisory Council and renamed it the Forensic Mental Health
Coordinating Council. The Forensic Mental Health Coordinating Council includes rep-
resentatives from the Department of Human Services Division of Mental Health, the
State Hospital, the Board of Pardons and Parole, the Attorney General’s Office, Depart-
ment of Corrections (DOC), Services for People with Disabilities, community mental
health agencies, Division of Youth Corrections, and the state court administrator’s
office. The council was formed to develop policies for coordination hetween the
Division of Mental Health and the Department of Corrections, advise the DOC on care
for inmates with mental illness, promote interagency communication around issues of
mental illness and mental retardation, address civil commitment issues, and oversee
coordination of services and placement options for particular individuals.
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Texas Council on Offenders with Mental Impairments (TCOMI),

Post-Release Aftercare

The TCOMI’s Continuity of Care (COC) program provides a pre- and postrelease after-
care system for all offenders with special needs released from TDCJ jails and prisons.
By identifying offenders prerelease who will need aftercare treatment, the chances for
a more successful reintegration into the community are improved. When these offend-
ers are identified prior to release, conditions may be imposed by the parole board or
the courts that require mandatory participation in mental health treatment or other
similar rehabilitative programs. TCOMI has set up a regionalized continuity of care
system. Now, instead of a worker having to make repeated trips across the state, his/
her counterpart in that area conducts the prerelease activities. This strategy is being
implemented on a statewide basis. The majority of offenders released from TDCJ
facilities are returned to communities where TCOMI and, in some cases, parole jointly
operate community-based treatment programs. As a result, offenders are immediately
enrolled in treatment services that are targeted exclusively for them, thus eliminating
service delays. This approach, which was centrally developed but regionally imple-
mented in association with community-based service providers, exemplifies what can
be accomplished when interagency partnerships and cooperation are established at
hoth the state and local levels.

n Establish special conditions of release that are realistic, relevant,
and research-based to address the risks and needs of parolees
with mental illness.

Conditions of parole are the centerpiece of the release plan for a person
reentering the community from prison under supervised release. It is essen-
tial, especially when the parolee has a mental illness, that these conditions of
release be tailored to the risks and needs that the individual presents. A pa-
rolee should not be set up for failure; the conditions of release must be realistic
and enforceable. If the parolee has a mental illness, board members must con-
firm that the services can be made available before imposing conditions of re-
lease that require participation in certain community-based programs or treat-
ment, and that the parolee can meet those conditions.

While release conditions will vary depending on the risks/needs of the in-
dividual parolee, outpatient and inpatient treatment, and methods to assure
that any necessary medications are taken should be requirements of any re-
lease plan for parolees with mental illness.

Medically Recommended Intensive Supervision Program, Texas
Parole Board

The Texas Parole Board works in conjunction with the Texas Council on Offenders with
Mental Impairments (TCOMI) to identify offenders who are eligible for the Medically
Recommended Intensive Supervision Program. A special mental health panel, com-
prised of three members, considers special release conditions for these offenders.
The conditions are imposed when the board determines that a mental impairment
contributed to the commission of the instant offense(s) or may adversely affect a
parolee’s potential for success after release. The components of the conditions call
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"Offenders with mental
illness will likely fail at-
tempts at community su-
pervision unless the condi-
tions of probation or
parole placed on them are
realistic, research-sup-
ported and relevant con-
sidering their specific
needs and capacities."

CARL WICKLUND
Executive Director,
American Probation and
Parole Association

Source: Personal
Correspondence, May 29, 2002



for the parolee to participate in psychological or psychiatric evaluation, participate in
mental health treatment, and use medication as proscribed by the attending physician
or psychiatrist.

In some jurisdictions, parole boards have the discretion to refer offenders
with mental illness for assessment, treatment and hospitalization. State law in
Utah authorizes the Utah Parole Board to place parolees with mental illness in
state hospitals for treatment as a condition of release if deemed medically neces-
sary.

Access to income through a job or benefit program and to housing are other
key factors that should be reflected in the conditions of release. (See Policy
Statement 36: Integration of Services and Policy Statement 38: Housing, for
further discussion of employment and housing programs for people with men-
tal illness.)

n Ensure that the releasing authority can identify and obtain access
to community-based programs and resources adequate to support
the treatment and successful community reintegration of parolees
with mental illness and that such programs and resources are
available in the communities to which parolees return.

Lack of resources in the community is a major obstacle in addressing the
special needs of this group of offenders. When asked, “What community re-
source is most lacking in regard to placing parolees back into the community?”
state parole directors polled in the year 2000 identified the inadequacy of ser-
vices for people with mental illness. The two resources they identified most
frequently— housing and licensed substance abuse treatment—are key to suc-
cessful community reintegration for parolees with mental illness.?*

For instance, paroling authorities are put in a difficult position when
prerelease program staff at the prison recommend specific conditions of release
that are difficult to implement or enforce, given limited resources available. In
these situations, the releasing authority may be understandably reluctant to
approve the inmate’s release. In some cases, the inmate’s release is delayed
due to the lack of an appropriate placement plan until they have completed
their sentence, causing them to return to the community without any struc-
tured plan or supervision. Such delays serve neither the offender’s treatment
needs nor the interests of justice.

Before placing an individual in the community, parole board members need
to be assured that the services required for the successful reintegration of the
offender with mental illness are available in the communities to which they
return. Most jurisdictions engage staff or consultants to the parole board to

24. |Information gathered from an informal survey of reported by Gail Hughes, director, private correspondence,
state parole directors taken at the winter 2000 meeting of 2001.
the Association of Paroling Authorities International, as
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investigate and report to the board the existence and adequacy of local services.
Boards need this assistance to help them know and understand the degree of
mental illness, needed elements of a release plan to the community, and alter-

natives to revocation.

Forensic Community Re-entry and Rehabilitation for Female
Prison Inmates with Mental lliness, Mental Retardation, and Co-occurring
Disorders, Pennsylvania Department of Corrections

Due to the lack of sufficient community-based mental health services and adequate
housing, inmates with mental illness in Pennsylvania state prisons are significantly
more likely than other inmates to serve their maximum sentence. In response to this
problem, the Pennsylvania Department of Corrections (DOC) developed the Forensic
Community Re-entry and Rehabilitation program, which is a collaborative effort be-
tween the DOC, the, Pennsylvania Board of Probation and Parole (PBPP), and the
Pennsylvania Community Providers Association (PCPA). The program will employ a
community placement specialist to develop, in conjunction with the parole board and
community-based providers, comprehensive transition plans and conduct follow up
for program participants. When necessary, the program will provide transitional hous-
ing for up to 60 days. Once the offender is paroled, the placement specialist will
conduct follow up interviews with community-based providers to monitor the offender’s
progress.

The program will be launched in May 2002.

n Train parole board members to increase their knowledge of the
risks/needs of persons with mental illness and factors that miti-
gate that risk so release decisions and special conditions can be
determined appropriately.

Parole board members should have some familiarity with the nature and
types of mental illness, and how these disorders can be diagnosed and treated.
Training curricula should be developed and, depending on the jurisdiction, tai-
lored for individuals appointed to serve as parole board members, both for new
appointees as well as on an annual or on-going basis for all members. (See
Policy Statement 30: Training for Corrections Personnel, for discussion and
examples of training for parole boards and parole officers.)
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Development of Transition Plan

POLICY STATEMENT #21

Facilitate collaboration among corrections, community corrections,
and mental health officials to effect the safe and seamless transition
of people with mental illness from prison to the community.

This policy statement addresses transition plan-
ning for sentenced inmates with mental illness who
are released from state prisons and county jails.
These releasees include inmates with mental illness
who will remain under some form of supervision by
the criminal justice system and inmates with men-
tal illness who complete their sentence while in
prison or jail. (See Policy Statement 13: Intake at
County / Municipal Detention Facility, for a discus-
sion of transition planning issues unique to jail de-
tainees.)

Comprehensive transition planning is of para-
mount importance—especially when the inmate will
finish his or her sentence in prison and not be sub-
ject to conditions of release. For inmates with men-
tal illness, whose community adjustment issues are
even more complex than inmates in the general
population, the need for systemic discharge plan-
ning is particularly crucial. For example, individu-
als with mental illness leaving prison without suffi-
cient supplies of medication, connections to mental
health and other support services, and housing are
almost certain to decompensate, which in turn will
likely result in behavior that constitutes a technical
violation of release conditions or a new crime.

25. In the case of the detainee, there is rarely any warning of the timing of his or
her release, resulting in little or no criminal justice supervision following release.
Oftentimes, the best that can be done is for the discharge planner to provide the de-
tainee with referrals for use post-release. In such cases, the provision of ongoing
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Engaging the personnel and resources of insti-
tutional corrections, community corrections, and
community mental health providers in developing
and implementing comprehensive transition plans
for offenders with mental illness can maximize the
likelihood of a safe and successful transition to the
community. Release planning, in principle, can
begin upon intake. In practice, jurisdictions initiate
and engage in prerelease planning at different times
prior to the release date (e.g., one year, six months),
and prerelease planning intensifies as the inmate
approaches the release date.

The nature and function of discharge planning
for inmates vary significantly depending upon
whether the individual is being released from a de-
tention facility, a county penitentiary (following
completion of a jail sentence at a county correctional
The extent of
postrelease criminal justice supervision prescribed

institution), or a state prison.?

for the inmate will determine the extent to which a
plan can or will be developed collaboratively among
criminal justice and mental health agency staff, as
well as the possibility of treating the discharge plan
as a condition of continued release.

case management is unlikely. Issues related to release planning for pretrial defen-
dants and defendants sentenced to time served are discussed in Policy Statement 13:
Intake at County / Municipal Detention Facility.



RECOMMENDATIONS FOR IMPLEMENTATION

ﬂ Identify transition planners in each institution and charge them
with coordinating a case management process, which incorporates
representatives of institutional corrections, community correc-
tions, social service agencies, and community-based mental health
providers.

The position charged with transition planning varies among corrections
systems. In some jurisdictions, correctional staff provide both transition plan-
ning and case management services. The most common arrangement is for
prison staff to assume the lead role in transition planning, with some assis-
tance from community corrections staff; once the inmate is released, commu-
nity corrections staff assume the case management responsibilities. Regard-
less of the specifics of the arrangement, collaboration between the various
agencies and service providers who will be involved in the release, supervision,
treatment, and support of the releasee is essential to a successful transition
planning process.

Forensic Transition Team, Massachusetts Department of
Mental Health

The Forensic Transition Team program was established in 1998 to provide transitional
release planning services for offenders about to be released from correctional custody.
The Forensic Transition Team conducts client interviews of inmates identified by
mental health staff and coordinates appropriate community mental health resources.
Team members work with offenders at least three months prior to their release, pro-
viding them with case coordination and consultation to community providers for up to
three months after release to address any obstacles to client community adjustment.
Arrangement of programs, treatments, and social support services is done in coordi-
nation with criminal justice officials to address public safety concerns. The team
collaborates hoth with institutional corrections authorities and with probation and
parole officials to coordinate the linkages for offenders with mental iliness to receive
community-hased services upon release. The Massachusetts Department of Mental
Health maintains a statewide database to track the progress of offenders served by
the program, as well as to inform further program development and research efforts.?

One particularly promising, albeit uncommon, strategy is to have the tran-
sition planner working with the inmate during the last months of his or her
incarceration continue as a case manager (coordinating the delivery of services
and facilitating the person’s compliance with conditions of release) after the
offender’s release to the community. As part of such a strategy, community-
based agency staff, who will eventually provide postrelease case management,
can be brought into the institution to work with institutional-based discharge
planners in devising and carrying out a comprehensive case management plan.

26. Stephanie W. Hartwell, Donna Haig Friedman, Karin
Orr, “From Correctional Custody to Community: The Mas-
sachusetts Forensic Transition Program,” New England

Journal of Public Policy, Spring/Summer, 2001, pp. 73-81.
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Women’s Discovery and Safe Release Programs, Rhode Island
Department of Corrections

The Women’s Discovery Program is a voluntary substance abuse treatment program
offered to all women incarcerated in Rhode Island state prisons. All inmates who
spend at least 30 days in the Discovery Program are eligible for an additional compo-
nent called Safe Release. The Safe Release Program provides mental health treatment
services and specialized mental health discharge planning services to inmates with
mental illness. Case managers from a local community-based mental health provider,
the Providence Center, work with corrections staff to oversee the discharge planning
for these inmates as well as providing post-discharge case management services for
up to one year, thus ensuring continuity of care.

Regardless for whom the transition planner works, it is essential that he
or she be required to coordinate a team of people who, collectively, represent
the agencies and organizations whose support and assistance are essential to
the successful implementation of the transition plan.?” These agencies usually
include, at a minimum, corrections, parole (or releasing authority), mental health
agencies, housing, employment, health and welfare agencies and private pro-
viders of treatment and support services all have a part in the individual’s life.

The collective participation of representatives of the community in the de-
velopment of treatment plan—and their subsequent investment in its success—
serves many purposes. First, it encourages coordination between local outpa-
tient services and correctional facilities. Second, it promotes the mutual
accountability of correctional administrators and mental health treatment offi-
cials for the treatment of offenders with mental illness. Third, it facilitates the
sharing of important information regarding the treatment history of the indi-
vidual and his or her progress following release.

Missouri employs multidisciplinary teams to assess clients, plan interven-
tions, and carry out services for parolees both in the institution and in the com-

munity.

Multi-disciplinary Team, Missouri Parole Board

The Missouri Parole Board has a staff person who sits on a team with institutional
staff to develop a continued care plan for persons with mental illness. The continued-
care plan is holistic in nature, addressing all areas of persons with mental illness
offenders’ life connected to his/her success in the community. Once planned, the
multidisciplinary team oversees the parolee’s progress and the delivery of services.
The program consists of hoth an institutional and a community release center phase.
The institutional phase lasts for four months and selected inmates spend two months
in the community phase for a combined minimum of six months. The program is
used hy the parole hoard as a prerelease requirement as well as an alternative to
revocation for those who are parole violators.

27. Individuals who are able to coordinate cross-systems
activities such as transition planning are often referred to
as houndary spanners. Boundary spanners must be able to
understand and work within the different cultures, policies,
and procedures of multiple areas (e.g., corrections, parole,
and community mental health) and successfully bridge the
gaps between different services systems that individuals

with mental illness often fall through. For more on bound-
ary spanners see Henry J. Steadman, “Boundary Spanners:
A Key Component for the Effective Interactions of the Jus-
tice and Mental Health Systems,” Law and Human Behav-
jor 16:1, 1992, pp. 75-86.
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Successfully coordinating each of these teams and developing a transition
plan that addresses the complex needs of people with criminal records who
have a mental illness requires careful work and is extremely time consuming.
Accordingly, the ratio of individuals conducting discharge planning and case
management services to releasees should be low, ideally with caseloads no higher
than 20 releasees per supervision officer.

u Involve all relevant agents and individuals who will assist in carry-
ing out the transition plan, including family members, in its devel-
opment.

If possible, all parties, including the inmate, should participate in a dis-
charge planning meeting just prior to the inmate being released. This provides
all parties with the opportunity to understand one another’s roles and respon-
sibilities set forth in the treatment and community integration plan, as well as
to establish a working relationship to carry out the conditions of the arrange-
ment. Ideally, family members should be part of this process. The offender or
family may decline, however, especially if family members do not feel they are
prepared to support the inmate upon his or her release.

n Take steps to ensure that the inmate’s release from secure hous-
ing to the community progresses in a gradual sequence of planned
steps.

Corrections systems have developed different approaches to ensure that
an inmate’s release into the community is gradual. In many state departments
of correction, inmates nearing their statutorily mandated release date or those
who have been granted a parole are assigned to prerelease programs. Some of
these programs involve assignment to a prerelease housing unit either within a
minimum-security unit or in a community-based setting (such as a halfway
house). Correctional discharge planners assigned to these programs help make
community contacts and referrals for housing, employment, and services.

n Develop a transition plan that includes the inmate’s assignment to
a community-based provider whose resources and assets are con-
sistent with the needs and strengths of the inmate.

Transition planners’responsibilities include assessing offenders’needs and
strengths and facilitating linkages to appropriate community-based services.
Given the special needs of this population, transition planners need to be aware
of what services are available in the jurisdictions they serve and which commu-
nity-based mental health and habilitation services are necessary for the care
and treatment of people with mental illness.
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While institutional release planning staff reach out to identify resources in
the community, it is equally important to establish a working relationship be-
tween the offender and a community mental health provider prior to his or her
release to ensure continuity of care. As discussed above, encouraging and fa-
cilitating providers’ access (“in reach”) to the facility will foster community link-
ages and increase the likelihood that the offender will be engaged and served
effectively upon his/her release from the institution.

Dangerous Mentally Ill Offender Program (WA)

In 1999 officials in Washington State enacted legislation regarding “dangerous men-
tally ill offenders” released from Department of Corrections (DOC) facilities. The
statute directed the Department of Social and Health Services (DSHS) and DOC to
work together to expedite financial and medical eligibility for the offender and estab-
lish interagency teams for pre-release planning. The interagency planning teams
include DOC Risk Management Specialists, a community corrections officer, a repre-
sentative of the relevant Regional Support Network (RSN), representatives of commu-
nity-based mental health and substance abuse providers, family members, and law
enforcement. The interagency team begins to develop comprehensive release plans at
least three months prior to release, including detailed plans for the 48 hours postrelease,
service plans (housing, treatment, etc.), victim services, financial resources, and
community corrections information. Case managers, community-based mental health
and chemical dependency providers, and community corrections officers visit the
offender where he or she is incarcerated, facilitating the development of relationships
prior to release.

The case management plan should include dates, times, and locations for
follow-up appointments with community supervision agencies and for appoint-
ments with treatment providers. Mental health case managers also can then
be on hand to ensure that the releasee is engaged in the planned treatment and
service programs and to monitor the initial delivery services.

Since such a large proportion of offenders with mental illness also have
histories of substance abuse, it is likely that the community transition and case
management plan will also include provision for substance abuse treatment
(see Policy Statement 17: Receiving and Intake of Sentenced Inmates, for more
on co-occurring disorder statistics in prisons; also Co-Occurring Disorders).
Substance abuse treatment services may be provided at one site as part of a
comprehensive program for dually diagnosed offenders. If substance abuse treat-
ment is to be provided off site and/or by a separate agency, or if the releasee is to
participate in 12-step or other community-based fellowship programs, the com-
munity-based case manager should also make arrangements for the offender to
receive escort to initial meetings and appointments and ensure that engage-
ment has occurred. Twelve-step fellowship programs, such as Alcoholics Anony-
mous and Narcotics Anonymous, provide escort services as part of their regional
World Fellowship Networks. These organizations list local groups and fellow-
ship networks in the white pages of regional phone books.

At a minimum, discharge planners can facilitate case conferences that in-
clude participating treatment and social service providers as well as the of-
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"When | discovered that
mentally ill inmates were
dropped off in the middle
of the night with two sub-
way tokens and a few days
worth of medication, |
thought it was a joke. Af-
ter all, what kind of sys-
tem could be that apa-
thetic to the needs of the
mentally ill and society
alike?"

KIM WEBDALE
Victim Advocate, NY

Source: U.S. House Committee
on the Judiciary, The Impact of
the Mentally Il on the Criminal
Justice System, September 21
2001



fender. When face-to-face case conference is not feasible (for instance, due to
prohibitive distances between the institution and the home community), it may
be conducted as a teleconference. A number of jurisdictions recognize the im-
portance of case conferencing, and have taken steps to make sure that it occurs.

E Integrate housing support services into the transition plan and
provide releasees with mental illness an arrangement for safe
housing or at a minimum, shelter.

Adequate housing is the linchpin of successful reentry for offenders with
mental illness. Housing, especially when it is combined with support services,
provides a stable base from which individuals can access treatment in the cru-
cial days immediately succeeding release. Every person with mental illness
leaving jail or prison should have in place an arrangement for safe housing (or,
at the least, shelter).

Unfortunately, locating suitable housing for their clients is one of the great-
est challenges for discharge planners and community-based case managers (see
Policy Statement 38: Housing). They will need to know what type of housing
arrangements are available in the communities they serve; how to make the
appropriate connections between the offender and the landlord; and what pro-
visions there are for indigents unable to pay the rent. Perhaps even more im-
portant, the discharge planners and community case managers must know how
to overcome explicit or implicit prejudices and exclusions based on either men-
tal illness or criminal history. For example, individuals convicted of certain
violent, drug-related, or sex-related offenses are not eligible for federal housing
subsidies.?? Transition planners are likely to encounter considerable resistance
from private-sector individuals and agencies, and, to be effective, will have to
assume the role of housing and social services advocate for the releasee. At
least one jurisdiction is developing a program to address this crucial issue.

Parole Support and Treatment Program (PSTP), Project
Renewal, New York City (NY)

Project Renewal is a New York City based nonprofit that provides an array of services
for individuals who are homeless and have mental illness and substance abuse prob-
lems. The Parole Support and Treatment Program is a joint effort hetween Project
Renewal, the New York State Office of Mental Health, and the New York State Division
of Parole. The PSTP will provide 50 new units of transitional, supportive housing and
intensive clinical services to newly released parolees who suffer from serious and
persistent mental illness and co-occurring substance abuse disorders. The program
will combine an “ACT-like” treatment team and 50 scattered-site supported transi-

28. Any offender who is subject to a lifetime registration assistance. The decision to deny this assistance is based
requirement under a state sex-offender program is ineli- on how recent the conviction for these crimes. See Legal
gible for public, Section 8, and other federally assisted Action Center, “Housing Laws Affecting Individuals with
housing.  Similarly, anyone who has engaged in drug-re- Criminal Convictions,” available at:

lated, violent, or other criminal activity that would “ad- www.enterprisefoundation.org/model%20documents/
versely affect the health, safety, or right to peaceful enjoy- 1150.pdf

ment of the premises” may be denied federal housing
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tional housing beds. During their time in transitional housing parolees will work with
the clinical team to transition into permanent housing, ranging from community resi-
dences to Section 8 apartments.

All individuals with serious mental illness leaving jail or prison should be
physically transported to their housing arrangement or shelter and provided
with a short-term supply of medication and a prescription (or provision) for
long-term supply. In such cases, the mental health agency assigned to provide
the offender with community services is the appropriate agency to provide trans-
port from the jail or prison to the place where the offender will reside.

Make arrangements for at least a week’s supply of important
medications, along with refillable prescriptions, to be provided to
inmates at the point of release.

Offenders should have an adequate supply of essential psychotropic medi-
cations upon their release. They should be given at least a seven-day supply
and prescriptions sufficient for the period up to when entitlements may reason-
ably be expected to be reinstated, typically within 90 days after release to the
community. States that contract with private correctional health care provid-
ers for the provision of institutional health care should include in their con-
tracts a requirement that these extra medications are provided to discharged
inmates. Also, if it has not already been done by agents of the detention or
corrections authority, the community-based agency or case manager respon-
sible for the released offender should take steps to reinstate the individual on
Medicaid in order to pay for necessary medications.

Develop a process to ensure that inmates eligible for public ben-
efits receive them immediately upon their release.

Community-based mental health providers are reluctant to provide ser-
vices to people with criminal records for numerous reasons. Near or at the top
of this list of reasons is this population’s inability to pay for treatment. State
and county government officials attempting to control the explosive growth of
health care expenditures routinely warn providers about delivering services to
individuals who ultimately do not qualify for federal benefits; providers will not
receive back-payments for the delivery of these services. Given the crushing
demand that they are attempting to accommodate, providers are understand-
ably hesitant to deliver services to a person who does not have health insurance
and whose eligibility for public benefits is not immediately apparent.

Corrections administrators and health officials can take several steps to
facilitate inmates’ participation in federal benefit programs (see Appendix C:
Explanation of Federal Benefit Programs). First, state officials should require
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"If you have a schizo-
phrenic walking the
streets, do you think that
person can hold them-
selves together until their
benefits are reinstated?"

DAVE BRENNA
Salt Lake County Mental
Health Director, UT

Source: Amy Joi Bryson, "Jails
of the mind: End of incarceration
brings end of meds—and new
problems," Desert News, Sunday,
May 19, 2002,



corrections staff to distribute to inmates information and application forms for
all relevant federal and state benefit programs, including Medicaid; federal SSI
and SSDI benefits; Temporary Assistance to Needy Families (TANF); food
stamps; veterans programs; and state general assistance. Staff should provide
additional assistance, and in general pay particular attention, to subsets of the
inmate population with mental illness who are especially likely to qualify for
benefit programs, including those who meet the following criteria: 1) received
federal benefits at the time of incarceration; 2) have very low incomes, particu-
larly those under age 21; 3) are veterans; or 3) are parents of children under 18
and likely to be custodial parents upon release.

Partners Aftercare Network (SPAN), San Bernadino (CA)
This initiative established a multi-agency team whose purpose is to link inmates with
serious mental illness to needed mental health services upon their release from jail.
The aftercare management team serves as a “bridge” between custody and commu-
nity integration by providing, among other things, financial advocacy to assist clients
in obtaining Social Security and medical and other benefits.

Second, appropriate authorities should establish a process through which
the state Medicaid agency will accept applications from inmates while they are
still in custody and will process these applications in a timely manner to ensure
that those found potentially eligible are then able obtain access to the benefits
immediately upon release. Corrections administrators must appreciate the dif-
ficulty in timing a person’s participation in benefit programs. Accordingly, cor-
rections officials should inform local social security offices and the state Medic-
aid agency as early as possible of the exact date of release of inmates who qualify,
or may qualify, for benefits.

Medicaid Reenroliment for Inmates at Hamden County Correc-
tional Center (MA)

At Hamden County Correctional Center, discharge planning begins at least three months
before an inmate’s scheduled release. The mental health treatment division in the jail
employs one social worker who focuses on discharge planning for inmates with mental
illness. The discharge planner helps inmates to apply for Medicaid, SSI, Mass Health,
and other appropriate entitlement programs. The goal is to have inmates considered
eligible for entitiement programs at the time of their release.

In establishing this process, corrections administrators should work with
local mental health authorities to arrive at an agreement regarding diagnoses
of people who are disabled and therefore may be eligible for SSI (and, by exten-
sion, Medicaid). Corrections administrators should also assist inmates in ap-
plying for state identification cards, which will be provided upon the inmate’s
release. Without such proof of identification, it is nearly impossible for a per-
son to avail him or herself of many benefits or services.

Understanding

Federal Benefit
Programs

Several federal benefit programs
are particularly relevant for
people with mental illness who
will be released from a correc-
tions facility: Supplemental Se-
curity Income (SSI) disability
benefits; Social Security Disahil-
ity Insurance (SSDI); Medicaid,;
Medicare; Temporary Assistance
for Needy Families (TANF); Food
Stamps, and Veterans Benefits.
Implementing the recommenda-
tions under this policy statement
requires an understanding of who
is eligible to participate in these
programs and how they qualify.
These complex issues are de-
scribed in Appendix C, a reprint
of a policy brief that the Bazelon
Center for Mental Health Law
published. Recommendations re-
garding Medicaid eligibility of
pretrial detainees who were en-
rolled in Medicaid immediately
prior to their incarceration appear
in Policy Statement 13: Intake at
County / Municipal Detention
Center.
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"Our treatment programs
tell us that...the single
issue that is an impedi-
ment to the continuity of
care is Medicaid eligibil-

“ Notify the victim before the offender is released from prison, con-
sistent with the requirements of the state’s law or constitution,
prior to release.

The vast majority of states have a statute or a constitutional amendment

ity."
requiring that the victim be notified before the offender is released from prison.?
. . . GARY FIELD
Regardless of whether the inmate to be released has a mental illness, releasing Administrator, Counseling
authorities and correctional staff must comply with victim notification require- and Treatment Services,
ments Department of
' Corrections, OR

Efforts should be made through correctional crime victim specialists and

community-based crime victim agencies to reach out to crime victims and in- Source: Interview, January 11,

form them of the pending release date of those who have victimized them, to 2002

educate them as to the decisions being made on behalf of the offender, and to
provide them information about the measures being taken to ensure their safety.

n Monitor the inmate closely in the days approaching release and
modify the discharge plan when appropriate.

Successful implementation of the transition plan is usually contingent on
the following:
+ updated examinations, which closely reflect the status of the inmate’s

mental health and psychotropic medication requirements on or near
the release date;

* cooperation among at least two agencies to enable representatives from
one agency to navigate another system credibly; and

» provision of a mental health status evaluation for the purpose of risk
assessment and/or supervision. (See Policy Statement 19: Subsequent
Referral for Screening and Mental Health Evaluation.)

A mental health professional should conduct a mental health assessment
of the inmate at a point just prior to release to ensure that the discharge plan is
fully adequate to addressing the inmate’s current needs and circumstances. If
it is not, the mental health professional should work with the releasing author-
ity to modify the discharge plan accordingly.

n Provide enhanced discharge planning, including extensive coordi-
nation with the community treatment provider, to ensure continued
case management for inmates with mental illness who will com-
plete their sentence in prison.

Approximately one out of every five sentenced inmates in the United States
is released from a correctional facility without any continued community-based

29. See National Center for Victims of Crime, Crime Vic-
tims Source Book, Section 3, Right to Notice.
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supervision.?® These inmates complete their sentence in prison because, through
the abolition of parole and other measures, state law prohibits the release of an
offender from prison before his sentence is completed or because releasing au-
thorities denied the inmate’s request for release. Due to disciplinary histories
and reluctance of authorities to release people with mental illness to the com-
munity before their sentence has expired, issues discussed earlier in this re-
port, the percentage of inmates with mental illness who complete their sentence
while in prison is probably greater than the 20 percent figure that applies to all
general population inmates.?! (See Policy Statement 20: Release Decision.)

Offenders with mental illness released to the community without commu-
nity supervision are particularly difficult cases to manage, both because super-
vision and participation in treatment and social service programs are completely
voluntary and because many newly released offenders resist services and treat-
ment. For those releasees who are unwilling to seek traditional mental health
system services, an approach to consider is to link them to consumer-run pro-
grams, like a drop-in center, or to create peer (i.e., individuals with mental
illness who has themselves once been incarcerated) contacts for outreach. Such
programs or outreach provide contacts, appropriate socialization experiences,
and can link individuals to services once they are ready. (See Policy Statement
39: Consumer and Family Member Involvement.)

Releasing authorities should strongly encourage offenders with mental ill-
ness to continue services after release, as well as encourage the community
mental health programs as much as possible to conduct active monitoring and
outreach to recently released offenders referred to them and otherwise attempt
to provide such services.

Absent criminal justice oversight and supervision, referral to community-
based mental health case management and advocacy programs is perhaps the
best recourse. Again, reaching out to community-based organizations and agen-
cies that would serve this population and facilitating their access to the institu-
tion/inmate prior to release will enhance the likelihood that an individual, upon
release, would seek out services. It is also an attractive alternative to and
adjunct of criminal justice supervision since community mental health case
management services are often eligible for Medicaid reimbursement. (See Chap-
ter VII: Elements of an Effective Mental Health System, especially Policy State-
ments 36, 37, and 39, for further discussion of mental health case management
services.)

30. Travis et al., From Prison to Home, p. 15. to spend 15 months longer in state prison than were of-
fenders without mental illness. Ditton, Mental Health and
Treatment, p. 8. See also note 21.

31. Based on the time of admission to the time of ex-
pected release, offenders with mental illness were expected
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Modification of Conditions of

Supervised Release

POLICY STATEMENT #22

Monitor and facilitate compliance with conditions of release and re-
spond swiftly and appropriately to violations of conditions of release.

As explained earlier in this report, approxi-
mately 80 percent of sentenced inmates are released
under some form of community supervision.?? Suc-
cessful completion of a period of community super-
vision is particularly difficult for offenders with
mental illness. The transition planning process de-
scribed in the preceding policy statement often is
not in place, and people with mental illness who are
released from prison sometimes wonder whether
they have been set up to fail. They must find a men-
tal health provider willing to deliver services to a
person who not only has a criminal record but who
also is (often) without the resources to pay for treat-
ment and has yet to demonstrate eligibility for Med-
icaid. Oftentimes, when a provider does accept a
parolee, the person with the criminal record learns
that he must identify a second provider who will
treat his or her substance abuse problem.

Offenders with mental illness recently released
from prison also must find housing and, despite not
having any savings or a paycheck, pay the first
month’s rent in advance. Furthermore, to maintain
some form of public assistance, they need to dem-
onstrate that they are actively seeking a job. Yet

32. Travis et al., From Prison to Home, p. 20.
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few employers are willing to hire anyone with a
criminal record, and the stigma that surrounds men-
tal illness compounds the problem. Overcoming
these obstacles to successful reintegration into the
community, while attempting to coordinate appoint-
ments in a schedule already crowded with meetings
with a supervision officer, a mental health clinician,
and a peer substance abuse support group is nearly
impossible—and especially so for someone without
access to transportation. Not surprisingly, these
individuals often return to the types of criminal be-
havior that originally prompted their incarceration.

Community corrections officers also feel like
they have been presented with an impossible situa-
tion. With caseloads sometimes reaching into the
hundreds, supervision officers are without the time
or resources to facilitate an offender’s compliance
with conditions of release. Furthermore, they are
unable to observe the offender closely either to gain
an improved understanding of the individual or to
spot dangerous behavior.

At the same time, parole administrators are
under significant political pressure to hold parolees
accountable for violations of conditions of release



and to ensure that a parolee does not become a front-
page news story. The absence of coherent policies
regarding parole revocation decisions for parole vio-
lators who have a mental illness exacerbates the
problem.

Given this situation, supervision officers often
respond to any violation of supervision by recom-
mending the reincarceration of the offender. Al-
though in many cases these violations (“technical
violations”) do not constitute a new crime, they dem-
onstrate behavior (e.g., homelessness, substance
abuse, lack of employment, or failure to take medi-
cation) to a community corrections officer that indi-
cates the releasee is returning to a lifestyle that, if
not changed, will result in recidivism. As a result,

RECOMMENDATIONS FOR IMPLEMENTATION

many such parolees are returned to prison not for
new offenses but rather for technical rule viola-
tions—such as missed appointments with a parole
officer or testing positive for substance abuse.

Recognizing the complexity of this task, and the
extent to which supervision officers lack many of
the resources they need to perform their responsi-
bilities, the following recommendations for imple-
mentation explain the value of tapping community-
based resources such as mental health providers and
family members. They also outline elements of a
collaborative relationship among these entities, with
the aim of encouraging an offender with mental ill-
ness to comply with conditions of release and to hold
him or her appropriately accountable.

mental health issues.

Assign small, specialized caseloads of parolees with mental ill-
ness to parole officers who have received advanced training in

As discussed in the preceding policy statement, people with mental illness

released to the community usually have a long, complicated list of needs; moni-

toring and facilitating the releasee’s progress in the community is a complex,

time-intensive responsibility. It is unrealistic to assume that, in their current

situation, community corrections officers will have the time or the expertise to

devote to all these cases.

Specialized training for these supervision officers is essential (see Policy

Statement 30: Training for Corrections Personnel). Supervision officers who

are trained and experienced in working with offenders with mental illness are

much more likely to be attuned to available treatment options, signals of dis-

tress, and signs of decompensation. Under these circumstances, supervising

officers are much more likely to seek out and arrange revised treatment options

and other relevant remedies in lieu of issuing a warrant and instituting viola-

tion proceedings that would likely result in reincarceration. It is also worth

noting that parole officers who seek specialized training are especially inter-

ested in working with this population and thus are likely to engage them in a

particularly constructive way.
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Specialized Caseloads, New York State Division of Parole

The New York State Division of Parole (DOP), in conjunction with the New York Office
of Mental Health (OMH), has established specialized caseloads in certain metropoli-
tan areas to service parolees with mental illness. Parole officers in this program
receive specialized training on mental illness and carry a reduced caseload of ap-
proximately 25 cases. The specialized parole officers work with community mental
health agencies to link parolees to appropriate services. (See also Policy Statement
20: Release Decision, for more on collaboration between the New York DOP and the
New York OMH.)

Special Management Unit, Connecticut Board of Parole

The Connecticut Board of Parole has established a Special Management Unit to super-
vise parolees requiring ongoing intensive supervision or specialized treatment. The
unit focuses primarily on supervision of paroled sex offenders but also works with
parolees with severe mental illness. Special Management Unit parole officers receive
training in supervision and in medical, and mental health issues and maintain a
caseload of no more than 25 parolees. The unit emphasizes interaction between
treatment providers and parole officers; officers participate in both group and one-on-
one counseling sessions with offenders.

Small, specialized caseloads can also enable community corrections offic-
ers to develop effective working relationships with community service provid-
ers. Mental health providers, whose time and resources are already spread
thin, are often untrained on how to take into account the criminal history (and
the providers’ obligations to the criminal justice system) of clients referred to
them by the criminal justice system. (Training for mental health providers on
working with criminal justice populations is essential to address this issue.
See Policy Statement 31: Training for Mental Health Professionals.) Some
community-based mental health providers, often citing liability concerns, ex-
plicitly refuse to serve individuals with criminal histories.?® (See Policy State-
ment 1: Involvement with Mental Health System, for more on access to services
and priority populations.)

In rural jurisdictions, where there may not be enough offenders with men-
tal illness to merit a specialized caseload, supervision officers at a minimum
should receive orientation and training to monitor and assess offenders on their
caseloads who have mental illness. Like their urban counterparts, they should
be prepared to make appropriate referrals in the event of new problems and/or
technical violations rather than relying on revocation of parole. The availabil-
ity of specialized services and resources for offenders in rural jurisdictions poses
difficult transportation issues. Rural jurisdictions may be able to establish spe-
cial services, transportation, and supervision arrangements in facilitating col-
laboration between criminal justice agencies and mental health service provid-
ers or other social service providers for whom the parolee is a member of a
shared population.

33. According to Doug Bray, Court Administrator, contributed to the foundering of the Multnomah County
Multnomah County, Oregon, community-based service pro- pretrial diversion program. Information provided in private
viders’ refusal to serve individuals with criminal records correspondence, May 7, 2002.
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n Encourage community corrections staff to conduct field supervi-
sion and other monitoring responsibilities within the communities,
homes, and community-based service programs where the relea-
see spends most of his or her time.

Supervision officers should maintain contact with ex-offenders in their com-
munities rather than monitoring them remotely from a centralized office. Com-
munity-based supervision enables the officer to monitor the offender more closely,
thus improving the officer’s familiarity with the unique obstacles that often
impede the released offender’s compliance with the conditions of his/her re-
lease. In addition, frequent contact with mental health treatment providers
improves supervision officers’ understanding of these services. It can also help
them ascertain whether mental health treatment providers are offering the
services needed.

In addition to the benefits derived from close community monitoring of ex-
offenders, there has been some recent success in community mapping. Follow-
ing the example of crime mapping in law enforcement, some jurisdictions have
begun to use similar mapping techniques to identify specific districts and neigh-
borhoods where significant numbers of ex-offenders are located. This informa-
tion may be used to design community-based initiatives focusing on these neigh-
borhoods. Such a technique might be used to identify clusters of offenders with
mental illness who live in specific neighborhoods and where specialized field
supervision and mental health services might be located and deployed. The
mapping function can be a collaborative effort as well between criminal justice
providers and social service agencies, with the dual benefit of collaboration and
a work product in the end useful to all parties involved.

Work closely with mental health administrators and providers to
ensure that parolees receive services and resources specified in
community reintegration and supervision plans.

The successful reintegration of offenders with mental illness back into the
community depends, in large part, on their ability to obtain access to a range of
mental health and related services. Oftentimes, it is the lack of adequate mental
health resources—within both correctional institutions and the community—that
impedes the decision to release offenders with mental illness who might other-
wise be eligible for release. Those offenders with mental illness who are released
to supervision are often required to maintain some level of mental health treat-
ment. If mental health service providers do not make adequate services avail-
able to the offender, he or she may be violated and unnecessarily reincarcerated.
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Institutional corrections, parole boards, and community corrections agen-
cies can encourage mental health agencies and providers to provide adequate
services through improved cross-system collaboration. The Texas Council on
Mentally I1l Offenders (Policy Statement 20) and the Washington Dangerous
Mentally Ill Offender Program, and Massachusetts Forensic Transition Team
(Policy Statement 21) all help community corrections agencies work together
with mental health service providers to ensure that offenders under commu-
nity supervision receive the services that they need. The Rhode Island Fellow-
ship Health Resources program is a similar model of collaboration between cor-
rections and mental health providers.

Fellowship Community Reintegration Services (RI)

Operated under contract with the Rhode Island Department of Mental Health, Retarda-
tion, and Hospitals by Fellowship Health Resources, a nonprofit agency, Fellowship
Community Reintegration Services (CRS) provides discharge planning and advocacy
for released offenders to ensure that they receive appropriate community placements
and services as well as assistance with applications for entitlements and any needed
education or employment referrals. Clients may be placed in any of a variety of
community agencies, including residential substance abuse treatment facilities, or
may be placed on home confinement with provisions made for service delivery. Fel-
lowship CRS tracks its clients for one year postrelease to gather outcome data and
determine the appropriateness of available placements.

n Ensure that released offenders are connected to a 24-hour crisis
service.

Crisis services provide community corrections officers with a quick inter-
vention that enables them to respond effectively—without depending on
reincarceration exclusively—to address technical violations, such as a missed
appointment, of conditions of release. Correctional mental health profession-
als maintain that this type of brief intervention during points of crisis will re-
duce subsequent (and likely more serious) violations of conditions of supervised
release.?

n Establish protocols to share information between community su-
pervision agencies and community mental health providers regard-
ing compliance with conditions of release.

For community corrections officers to develop confidence in a community-
based service, they must trust that providers will inform them about behavior
that constitutes violations of conditions of release. At the same time, providers

34. Gary Field, Administrator of Counseling and Treat-
ment Services, Oregon Department of Corrections, private
correspondence.
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"We would never tell a man
with a broken leg, 'we'll
give you treatment if you
walk to the hospital.' Yet
we tell a person in the
most severe throes of
mental illness, 'we'll give
you treatment if you first
think your way there."

CARLA JACOBS
Board Member,
National Alliance for
the Mentally 11l

Source: Los Angeles Times,
Monday, August 3, 1998



do not want to be in a position of monitoring a parolee’s conditions of release;
that would likely undermine their relationship with the client.

Various jurisdictions have developed compromises between community
corrections agencies and service providers, which enable both groups to adhere
to their responsibilities.

Typically, community corrections officers do not need or want detailed in-
formation about the mental health treatment process. What they are most
interested in are brief progress reports, and to be notified about behaviors that
violate conditions of supervision. A transition plan should involve a written
release from the offender, permitting mental health providers to share this in-
formation with community corrections agencies. (See Policy Statement 25: Shar-

ing Information.)

Forensic Transition Team, Massachusetts Department of
Mental Health

The Forensic Transition Team in Massachusetts ensures that offenders participating
in the program sign a release that allows open communication between mental health
providers and parole staff. No information is exchanged without a written release
except as required under mandatory reporting statutes. Parole field-staff are often
involved in a primary way with treating staff upon release. Occasionally they are
invited to case conferences or other gatherings of the treatment community to offer
oversight on a case. In general, the parole officers are most interested in compliance
with treatment as part of the conditions of release.

n Develop a range of graduated sanctions to compel (and incentives
to encourage) compliance with conditions of release.

Community supervision staff members need to be prepared to address the
needs of the offender with mental illness who may be unable to comply with the
traditional mandates of community supervision. Although reincarceration of
the offender may be the most expedient response in the short run, it may not be
the best use of criminal justice resources or, in the long term, be the response
most likely to prevent the person from reoffending. Absent new criminal be-
havior by the probationer or parolee, alternative responses should be consid-
ered. Incarceration should be reserved for those cases that represent a threat
to public safety.

To provide the most effective intermediate sanctions, criminal justice offi-
cials should develop agreements with case management service providers, ad-
vocacy organizations, specialized employment/vocational providers, crisis ser-
vices, and mental health treatment programs to provide support for individuals
with mental illness when problems arise. If a probationer or parolee with men-
tal illness decompensates considerably after his or her release, increasing treat-
ment should be considered prior to recommending the offender be returned to
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custody. Providing aggressive treatment may stabilize the offender’s mental
condition much more effectively and economically that reincarceration.

Offenders with mental illness who are returned to the community may
need more intensive services and supervision than originally planned prior to
their release, particularly in relation to their reaction to the stresses of return-
ing to the community. An effective approach to violations of conditions of super-
vision is to increase gradually the level of treatment intervention in combina-
tion with a graduated series of predetermined responses (rather than violating
them immediately upon the first technical violation). There should be some
flexibility for the officer to use a reasonable level of discretion while maintain-
ing program consistency.

Agencies such as New York City’s Center for Alternative Sentencing and
Employment Services (CASES) provide interagency case planning and man-
agement services for “special needs” offenders, such as offenders with mental
illness, who are in jeopardy of parole revocation due to noncriminal violations
of conditions of community supervision.

Parole Restoration Project, Center for Alternative Sentencing
and Employment Services (CASES), New York City (NY)

CASES recently developed the Parole Restoration Project for technical parole violators
incarcerated in New York City jails whose parole status would otherwise be revoked.
The project attempts to increase the number of special needs parole violators return-
ing to parole community supervision instead of state prison. The project’s clients
include substance abusers, people with a mental illness, people with co-occurring
disorders, and women. Project staff identify eligible participants, assess their treat-
ment needs, link them to community-based service providers, gain support for the
treatment plan from parole field staff and assigned counsel, submit a comprehensive
report to the administrative law judge and the board of parole advocating for restitu-
tion of parole under the recommended treatment program, and coordinate the release
and monitoring of compliance.

Other agencies, such as the Cook County, Illinois, Department of Adult
Probation and the Maricopa County, Arizona, Probation Office, employ a gradu-
ated ladder of sanctions and special, individualized services for probationers or
parolees with special needs. Still others, like the Hawaii Paroling Authority
and the Kentucky Department of Corrections, offer a structured living environ-
ment to parolees with mental illness where care, treatment, and housing are
provided.

Incentives and positive reinforcement can also be useful tools in helping
offenders with mental illness adhere to the conditions of their release.

Dangerous Mentally Il Offender Program (WA)
As part of the Dangerous Mentally Il Offender legislation, Washington State appropri-
ated additional funds to support the transition of offenders with mental illness back
into the community. Regional Support Networks, components of the Washington
mental health system, have used a portion of these funds for incentives (such as new
clothing) as a means to increasing compliance with treatment plans.
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Policy Statement 23: Maintaining Contact Between Individual and
Mental Health System

Maintaining Contact Between Individual and
Mental Health System

POLICY STATEMENT #23

Ensure that people with mental illness who are no longer under su-
pervision of the criminal justice system maintain contact with mental
health services and supports for as long as is necessary.

People with mental illness who come out of
prison must have access to services they need to re-
integrate into community settings successfully. The
preceding policy statement discusses the importance
of collaboration between mental health and commu-
nity corrections agencies in ensuring that individu-
als with mental illness who are granted supervised
release receive appropriate mental health services.
This policy statement addresses the role of the men-
tal health system in providing s