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PREFACE

Short of warfare, there is no more awesome use of governmental power than the power to prosecute. A
criminal prosecution can result in life-altering consequences, including the loss of reputation, property,
liberty, and even life itself. For this reason, the founders of this nation recognized that no person should
stand alone against a criminal prosecution. The Sixth Amendment provides that in “all criminal
prosecutions, the accused shall enjoy the right ... to have the Assistance of Counsel for his defence!

Notwithstanding the plain language of this core provision in the Bill of Rights, the road to ensuring that
meaningful and effective counsel is provided to all accused persons has been arduous. It was not until
the Gideon case in 1963 that the United States Supreme Court conclusively held that counsel must be
afforded to those too poor to hire a lawyer in all felony prosecutions. And even though that right has
been extended to include many misdemeanors, it is well recognized that the nation’s indigent defense
infrastructure remains wholly inadequate. Commentators, lawyers, and public officials, including the
Attorney General of the United States, have described the nation’s indigent defense system as in crisis.
Because the constitutional mandate to provide counsel never established a funding mechanism, each
state approaches the responsibility differently, with very few providing statewide structure or adequate
funding, and many foisting the responsibility onto its counties.

In contrast, the federal indigent defense system, which was put in place by the Criminal Justice Act of
1964, provides both structure and a reasonably dependable funding stream. It also provides for a
healthy mix of both institutional defenders and private counsel. For this reason, those who labor to
reform state indigent defense systems have often looked with envy at the federal model, and held it up
as a gold standard. As a result, when a federal budget crisis erupted in Washington, D.C,, which resulted
in deep cuts in funding for federal indigent defense, the prospect of a decimated federal indigent
defense infrastructure reverberated throughout the nation. If a shining light in the country’s indigent
defense system was itself so vulnerable to shifting political winds, was there something fundamentally
flawed with that model?

For NACDL, which has increasingly devoted resources to promoting indigent defense reform among the
states, the federal indigent defense crisis was a grave concern. This concern was heightened as many
within the federal indigent defense structure urgently sought support for efforts to restore funding. It was
in this context that on October 19, 2013, then-NACDL President Jerry Cox, who has served with distinction
as the Chair of the Kentucky Public Advocacy Commission overseeing statewide indigent defense services
in Kentucky, empaneled NACDLUs Task Force on Federal Indigent Defense. The Task Force was directed to
examine the effects that sequestration had on the federal indigent defense delivery system, and to more
broadly evaluate the entire system. The mission included an assessment of the level of independence
afforded to the Office of Defender Services and consideration of whether reforms are necessary to ensure
adherence to the ABA's Ten Principles of a Public Defense Delivery System (see Appendix B).

Responding to the challenge, the Task Force conducted an extensive review of federal indigent defense
in the United States. Over a period of more than 18 months, the members interviewed more than 130
individuals, including judges, full-time defenders, Criminal Justice Act panel attorneys, Administrative
Office of the United States Courts personnel, and others who interface with the federal indigent defense
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system. Those interviewed included individuals in 49 states and encompassed all federal judicial circuits.
The Task Force also reviewed hundreds of pages of reports and documents. Following this extensive
data gathering, the Task Force spent many hours evaluating the information and engaging in discussion
and analysis. The findings were ultimately distilled into this report that is intended to highlight the
strengths and deficiencies in federal indigent defense and inform the profession and decision-makers as
to how to improve the system. The core principles embodied in the report were approved by NACDL's
Board of Directors in November 2014 and the final report was approved by NACDL's Executive
Committee in August 2015.

The work of this Task Force was supported by NACDLs Board of Directors and has been funded by the
Foundation for Criminal Justice, with crucial support provided by many generous donors, including
general support from the Foundation to Promote Open Society. The Task Force was comprised of 13
outstanding criminal defense lawyers from across the country, reflecting an array of practice settings:
Willis G. Coffey, Josh A. Cohen, Jerry J. Cox, Michael P. Heiskell, Bonnie Hoffman (Chair), Norman R.
Mueller, David Patton, David M. Porter, Cynthia W. Roseberry, Ronald Tyler, Susan J. Walsh, Lisa Monet
Wayne, and William P. Wolf (Vice Chair). Special kudos to Chair Bonnie Hoffman whose dedicated and
skillful stewardship of the project embodies her career-long commitment to the defense function, the
profession, and NACDL.

Professor Joel M. Schumm served without compensation as the Reporter for the project. Professor
Schumm'’s thorough analysis and steadfast determination were critical to the preparation of this report.
In this and other projects he has served as the quintessential example of how those in the legal
academy can serve the practicing bar and society in general. This particular project presented unique
challenges because so many sources would only speak on the condition of confidentiality, and Professor
Schumm meticulously implemented protocols to honor those requests, while ensuring that all
information was appropriately documented.

As is the case with many NACDL projects, this report is the result of an extraordinary volunteer effort that
reflects the highest levels of professionalism and the commitment of a bar association to advance the
cause of justice. The Task Force members and their reporter contributed their expertise and countless
hours to this effort. NACDL, the legal profession, and the accused whose lives depend upon effective
representation are indebted to all of them.

NACDL and the Foundation for Criminal Justice proudly offer this report and its conclusions and
recommendations for consideration by all those who believe that the right to meaningful, effective and
fully-resourced counsel in a criminal prosecution is a basic and sacred American right that must be

universally respected.

Norman L. Reimer
Executive Director, NACDL
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EXECUTIVE SUMMARY

In the wake of the severe cuts to the provision of indigent defense services during sequestration in 2013,
the National Association of Criminal Defense Lawyers (NACDL) created a Federal Indigent Defense Task
Force to examine the federal indigent defense system. After more than 130 interviews with key stakehold-
ers, the Task Force identified several significant, persistent deficiencies in the system. This report explores
those concerns and offers seven recommendations to assure a robust federal indigent defense system.

LACK OF INDEPENDENCE:
The Judiciary’s Oversight of Indigent Defense

The role of a judge is like an umpire, “to call
balls and strikes and not to pitch or bat.”

— Judge John Roberts

- (at his Senate Judiciary confirmation hearing to
become Chief Justice of the United States).

In 2013 the Administrative Office of the United States Courts demoted
the Defender Services Office from a “distinct high-level office” within the AO to
one of many “Program Services,” like probation and pre-trial services.

At the national, appellate, and trial court level, federal judges act not as umpires between prosecution and
defense but as team owners with enormous control over significant aspects of defense representation. The
first — and most important — of the ABA's Ten Principles of a Public Defense Delivery System emphasizes the
critical importance of independence in the selection, funding, and payment of defense counsel. Rather than
vest defense lawyers or an independent governing board with authority over these critical areas, the federal
indigent defense system gives the umpires (judges) the power to:

% Request and oversee the expenditure of funds appropriated by Congress
Advocate to Congress any legislative initiative that affects indigent defendants
Determine staffing levels for defender offices
Select the heads of federal defender offices and decide whether to retain them every four years

Choose private lawyers to represent indigent defendants

E I

Exercise unfettered discretion in approving the requests of those lawyers for payment of their time
spent on cases or requests for critical expert assistance

In the past few years alone, the national judiciary had taken several actions that seriously undermine the inde-
pendence of the defense function. These include:

#* Demoting the Defender Services Office (DSO) from a “distinct high-level office” within the AO to one
of many “Program Services, like probation and pre-trial services

% Allocating budget cuts during sequestration in a manner that had unnecessarily disastrous
consequences for defender offices and panel lawyers

% Proactively soliciting an opinion from the AO general counsel that concluded district judges could
not appoint federal defenders or panel attorneys to represent clemency applicants because



clemency is an executive — not judicial — function, thereby preventing defenders from assisting
former clients in seeking their release

In two other areas, the judiciary initially took action without adequate defender input or respect for the inde-
pendence of the defense function: (1) ordering a work measurement study of all defender offices, and (2) as-
suming responsibility for the technological needs of defender offices in a manner that allowed the AO the
ability to access confidential client and case information. The judiciary later sought defender involvement and
input, which was crucial in resolving these issues.

To address these varied and significant concerns, the Task Force offers the following Seven Fundamentals of a
Robust Federal Indigent Defense System:
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1. Control over federal indigent defense services
must be insulated from judicial interference.

The defense function must be insulated from the pervasive involvement and control by the judiciary. Greater
independence at the national level could take a number of forms. The 1993 Prado Report recommended a
Center for Federal Criminal Defense Services to oversee the national administration of the CJA, which was op-
posed by most defenders at the time but enjoys considerably greater support today. At a minimum, DSO
should be re-elevated to its prior position within the AO rather than be designated as a“program” of the judi-
ciary. All funding and staffing decisions should be made by an entity focused on the interest of defenders and
not concern about the overall judiciary budget.

At the trial level, the appointment, review, and re-appointment of CJA panel lawyers should be overseen by a
committee of lawyers knowledgeable about and committed to indigent defense — not district court judges
who often have a much different focus, interest, and background.

Finally, although the federal defenders selected by appellate judges have overall been of high skill and
ability, the current structure leaves plenty of opportunity for influence and raises concerns about the se-
lection and evaluation process.

2. The federal indigent defense system must be adequately funded.

The judiciary must be adequately funded to provide essential personnel and facilities for the indigent de-
fense system. Within that system, CJA panel lawyers must be compensated at a rate that ensures a high
level of representation in every district. Moreover, panel lawyers must request and judges must provide
experts and investigators that are often as vital to a case as the provision of counsel — but are currently
used in less than 10% of CJA cases.

3. Indigent defense counsel must have the requisite
expertise to provide representation consistent
with the best practices in the legal profession.
Indigent defendants are entitled to committed, engaged, and competent counsel. Forcing unwilling, uninter-
ested, or inexperienced lawyers to provide defense services demonstrates a fundamental misapprehension of

the specialized nature of federal criminal defense and suggests the accused deserve little more than a warm
body beside them while they are prosecuted and convicted.

Federal Indigent Defense 2015: The Independence Imperative A Report by the National Association of Criminal Defense Lawyers 9
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Steps must also be taken to retain a CJA panel that reflects a diversity of race, ethnicity, gender, and age. Men-
toring programs or training panels should be encouraged and expanded.

4. Training for indigent defense counsel must be
comprehensive, ongoing, and readily available.

The funding for providing training to those providing defense services is a small fraction of that spent on
training by their courtroom adversaries from the Department of Justice. Adequate funding and quality train-
ing on issues related to representing criminal defendants in federal court must be widely available to all
lawyers, regardless of the district where they practice.

5. Decisions regarding vouchers must be made
promptly by an entity outside of judicial control.

Many panel lawyers are forced to endure long delays to receive payment for their services and often face arbi-
trary cuts at the hands of judicial officers whose decisions need not be explained and cannot be challenged.
Allowing judges to determine the amount of time and effort an attorney devotes to a case improperly puts
the judge in the position of determining the amount of justice for an indigent defendant and forces the pri-
vate bar to subsidize the government’s obligation to provide zealous and meaningful representation. Some
lawyers leave the panel as a result of this practice. Control over vouchers must be removed from unreview-
able, unregulated judicial control and given to a truly independent administrator outside of the judiciary.

6. The federal indigent defense system
must include greater transparency.

In conducting interviews and collecting information for this report, the Task Force was struck by the lack of
transparency in many areas. At the national level, decisions are made largely in secret and even descriptions of
the committees charged with making the decisions are not publicly available. At the district level, the selec-
tion and review of panel lawyers in some districts is largely a mystery to lawyers who serve or want to serve
on the panel. Data on such things as voucher cutting either does not exist or is shrouded in secrecy.

Information about key decisions, the persons making the decisions, and the criteria applied in decision-mak-
ing should be readily available both to lawyers in the system and the general public.

7. A comprehensive, independent review of
the CJA program must address the
serious concerns discussed in this report.

Although an assessment of the federal indigent defense system is supposed to occur every seven years, none
has been completed in more than two decades. The Task Force is pleased that a review committee was ap-
pointed in 2015. The comprehensive review will hopefully address the many areas of serious concern high-
lighted in this report, but the Task Force strongly believes that independence of the defense function should
be the primary focus.



INTRODUCTION/
SCOPE OF REPORT

Over the past 18 months, the Task Force on Federal Indi-
gent Defense (Task Force) of the National Association of
Criminal Defense Lawyers (NACDL) interviewed more
than 130 individuals — judges, full-time defenders, panel
attorneys, Administrative Office of the United States
Courts (AQ) personnel, and others whose work involves
the federal indigent defense system. Specifically, the Task
Force interviewed or otherwise received information from
73 private attorneys who were members of their district’s
CJA Panel, 42 federal and community defenders, and 19
members of the AO staff, federal judges, or other court
personnel or professionals involved with the criminal jus-
tice community. The persons interviewed included repre-
sentatives of 49 of the 50 states and spanned all 12 of the
federal regional judicial circuits.

The Task Force also reviewed hundreds of pages of reports
and other documents. Often, these interviews or docu-
ments led to further questions or requests for information
— some of which the Task Force was able to obtain and
some of which was unobtainable, even though it

exists. The Task Force members, chair, and reporter spent
countless hours investigating and detailing the concerns
expressed.

Although this report describes several serious concerns, it
is in no way comprehensive of the scope or depth of the
issues facing the federal indigent defense system. A truly
independent, well-funded, comprehensive review is long
overdue. AO Director Judge John D. Bates's announcement
of a“comprehensive, impartial review” of the CJA program
in December 2014, followed by Director James C. Duff's
April 2015 naming of the membership of the ad hoc com-
mittee appointed by the chief justice, means that a review
will soon occur. The membership of the committee —
only two defenders and one panel attorney compared
with six judges and a seventh circuit court employee —
highlights one of the primary concerns of this report: a
lack of independence for the defense function, which is in-
stead controlled by the judiciary.

Citations to reports and other documents are provided in
the endnotes. The cited documents are available on the
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Serious concerns exist about the
effectiveness of the system today and
its ability to ensure constitutionally
required representation for litigants
- while preserving the independence
essential to the defense function.

Task Force web page: www.nacdl.org/federalindigentdefense2015. Much of the content of the re-
port, however, was drawn from interviews with individuals within the federal indigent defense system
who were critical of the actions and motivations of the judges and administrators who have power over
their job security and/or the payment of their fees. Some reasonably fear retribution based on what they
have observed happen to others who have spoken up or raised concerns about the issues discussed in
this report. Therefore, unless the identity of the person interviewed is critical to the attributed statement,
this report will not include the names of those interviewed.

l. A Brief History of Providing Counsel for
Indigent Defendants in Federal Court

Fifty years ago, the Criminal Justice Act was designed to address a limited need in what was a small fed-
eral criminal justice system. Since that time, the federal criminal justice system, the Defender Services pro-
gram, and the understanding of the essential elements of effective public defense systems have evolved.
As detailed below, serious concerns exist about the effectiveness of the system today and its ability to en-
sure constitutionally required representation for litigants while preserving the independence essential to
the defense function.

In 1932 in Powell v. Alabama,' the U.S. Supreme Court declared for the first time that effective, court-ap-
pointed counsel for those who cannot afford it is a constitutional right. Although the case involved capital
sentences, the opinion explained, “Even the intelligent and educated layman requires the guiding hand of
counsel at every step in the proceedings against him. Without it, though he be not guilty, he faces the
danger of conviction because he does not know how to establish his innocence.”

Six years later, in Johnson v. Zerbst? the Court held defendants have the right to appointed counsel in all
federal criminal cases.

For decades, however, the right to effective, appointed counsel was seldom a reality in the federal courts.
In the absence of any funding, lawyers appointed by federal judges were not paid for time or expenses,
and retaining experts or investigators was a cost few could afford.*

Between 1937 and 1949, every Judicial Conference of the United States and every U.S. Attorney General
attempted to secure funding by urging Congress to appropriate money to pay/provide for lawyers ap-
pointed in federal criminal cases.® In 1952, the Judicial Conference called the lack of compensation for
court appointments “a serious defect in the Federal judicial system."



The Criminal Justice Act

Support for the need of government to fund indigent defense, however, gradually built, with 1963 signal-
ing a turning point. In his January State of the Union address, President John F. Kennedy told Congress,
“The right to competent counsel must be assured to every man accused of crime in federal court, regard-
less of his means.” In March, the Report of the U.S. Attorney General’s Committee on Poverty and the Ad-
ministration of Criminal Justice (Allen Report) was submitted to Congress. The report detailed a plan that
included financial eligibility for representation criteria, appointed counsel compensation and reimburse-
ment of out-of-pocket expenses, provision of other necessary defense services such as experts, and the
requirement that each federal district court and court of appeals devise its own plan for furnishing repre-
sentation to eligible defendants, using representation by private attorneys, attorneys furnished by a bar
association or legal aid agency, or through the creation of federal defender organizations (FDOs).

Attorney General Robert Kennedy testified before Congress in support of the Allen Report, and in a July
1963 op-ed he stated quite frankly and simply that the existing system “is unfair to defendants. It is a bur-
den on private attorneys. It denies equal justice. It demands correction.®

On Aug. 7, 1964, Congress passed the Criminal Justice Act (CJA). This monumental legislation recognized
the government’s obligation to fulfill the Sixth Amendment by providing for the payment of hourly fees
and expenses for court-appointed lawyers. Although the original CJA did not provide for the creation of
FDOs, it did adopt most of the other recommendations of the Allen Report. The Act established a sepa-
rate judiciary appropriation to cover the cost of the payments to these appointed attorneys and author-
ized federal judges to oversee these payments. By creating a separate appropriation from the one that
funded court personnel and operations, the CJA was designed to allow judges to make decisions about
compensating an appointed attorney regardless of the amount of resources available to the courts for
salaries and expenses.

Simply put, the Criminal Justice Act
was not intended to establish a
comprehensive public defense system
— and must be viewed in the

- context of the times: an era
of few federal criminal cases.

Rather than reshaping the existing system, this initial CJA was grafted onto the existing system. It focused
on easing, but not eliminating, the financial burden an attorney assumed when accepting a federal ap-
pointment by establishing panels of private attorneys from which judges could appoint counsel instead
of soliciting assistance on a case-by-case basis. The Act gave judges the authority (@and obligation) to pay
attorneys they appointed a small fee (510 or $15 per hour) and to reimburse them for their out-of-pocket
expenses. The low fee was not expected to fully compensate assigned counsel for their time.?

Simply put, the Criminal Justice Act was not intended to establish a comprehensive public defense sys-
tem — and must be viewed in the context of the times: an era of few federal criminal cases.
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No comprehensive study and
analysis, as envisioned by the
Prado Report, has been

- performed in the two decades since.

Federal Defender Offices

In 1967, the Department of Justice and the Judicial Conference commissioned Professor

Dallin H. Oaks of the University of Chicago Law School to evaluate the prior initiatives and to recommend
changes to the current version of the CJA. The Oaks Report'® recommended statutory amendments to
the Act and changes in its administration. The most significant of these recommendations was to allow
the creation of federal public defender and community defender organizations within the district courts’
CJA plans. Congress agreed, amending the Act in 1970 to provide for two types of federal defender offices
(FDOs): public defender organizations (FPDOs) and community defender organizations (CDOs)."!

Federal Public Defender Organizations (FPDOs)

% Headed by a federal public defender (FPD) — a federal officer appointed by the court of
appeals for the circuit in which the district is located.

% FPD appointed to a four-year term, with no limit on the number of terms.
% All employees are federal employees.

% Funded by an annual budget.

Community Defender Offices (CDOs)

% A private, non-profit organization selected by the district court, subject to its circuit council’s
approval.

% Once selected, organizations retain their designation indefinitely, losing it only if the district
and circuit court agreed to end the designation.

% None of the employees are government employees.

*

Funded by an annual grant.

In making these amendments, Congress both recognized the need for a strong, independent federal de-
fender program and the need for an office independent of the judiciary’s control to administer it:

The committee recognizes the desirability of eventual creation of a strong, independent
office to administer the federal defender program. It considered as a possibility the im-
mediate establishment of a new, independent official — a “Defender General of the
United States."It also considered establishing a special directorate for defender programs
within the Administrative Office of the United States.

The committee, however, does not recommend founding an independent office at this ini-
tial stage. Such a step would be premature until Congress has had a[n] opportunity to re-



view the operations of the defender program over the course of a few years. Nor does it
recommend placing the overall direction of these programs in the Administrative Office.
Clearly, the defense function must always be adversary in nature as well as high in quality. It
would be just as inappropriate to place direction of the defender system in the judicial arm
of the U.S. Government as it would be in the prosecutorial arm. Consequently, the commit-
tee recommends that the need for a strong independent administrative leadership be the
subject of continuing congressional review until the time is ripe to take this next step.'?

The Prado Report

Despite this statement, the next review of the federal indigent defense system did not occur for nearly 20
years. The Judicial Improvements Act of 1990 directed the establishment of a Committee to Review the
Criminal Justice Act. Created in 1991, this special Judicial Conference committee was established to con-
duct a comprehensive analysis of the CJA program and to recommend appropriate legislative, adminis-
trative, and procedural changes. The nine-member committee of federal judges, present and former
federal and state defenders, law professors, and private attorneys familiar with criminal practice was ap-
pointed by Chief Justice Rehnquist and required to transmit its report to Congress within two years.
Judge Edward C. Prado (then a district court judge in the Western District of Texas and a member of the
Defender Services Committee (DSC)), was appointed chair of the Committee (Prado Committee)."

The Report of the Committee to Review the Criminal Justice Act (Prado Report) was issued on Jan. 29,
1993. The report included recommendations on such things as (a) the selection, training, evaluation, and
compensation of panel attorneys; (b) standards and procedures for Federal Defender Organizations, in-
cluding the creation of offices in all districts, compliance with EEOC laws, and procedures for removal of
defenders; (c) the national and local structure and administration of indigent defense; and (d) funding.
Most of the Prado Report’s recommendations were adopted by the Judicial Conference. However, the
‘centerpiece” of the Committee’'s recommendations — to create within the judicial branch a new Center
for Federal Criminal Defense Services — was not.

In its March 1993 Report of the Judicial Conference of the United States on the Federal Defender Program
(Judicial Conference Report), written in response to the Prado Report, the Judicial Conference rejected
the idea of a Center for Federal Criminal Defense Services, advising Congress that “National leadership and
administration of the CJA program should remain with the Judicial Conference of the United States, as-
sisted by its Committee on Defender Services and the Administrative Office of the United States™*

The Judicial Conference Report explained that the Prado Committee’s recommendations for an inde-
pendent Center for Defense Services “were justified on the assumption that there is a ‘perceived’ need for
complete independence of defenders from the federal judiciary” but the Prado Committee had presented
no “‘empirical data”to support its recommendation.' It asserted that (a) creation of the Center “would sub-
ject unnecessarily the entire CJA program to politicization and heightened vulnerability,’ (o) “criminal de-
fense programs have no constituency, no power base, and no better champion than the judiciary,’ (c)
creation of a new Center would result in “elimination of involvement by the judiciary in CJA issues and a
diminution in the degree of judicial support for CJA appropriations requests and programs,”and (d) the
money required to establish the Center could be better spent funding new federal defender offices.'

The Judicial Conference did, however, adopt and support the final recommendation of the Prado Report
— that“oversight, review and evaluation of the program should be conducted on an ongoing basis,"and

“a comprehensive global examination of the CJA program should be undertaken every seven years to en-
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When the CJA was proposed in 1963,
only 30 percent of federal defendants
qualified for appointed counsel;

=4 today the figure is nearly 90 percent.?

sure continued viability and cost effectiveness!”” The Prado Report had explained that the “comprehen-
sive study and analysis”should be performed by “an impartial entity”and “include an evaluation of the cur-
rent system and an assessment of long range needs."'®

Twenty Years Without Evaluation or Assessment

No comprehensive study and analysis, as envisioned by the Prado Report, has been performed in the two
decades since. In 2004, the Executive Committee of the Judicial Conference asked the DSC to evaluate
whether the Defender Services Program should be placed outside of the judiciary. Chaired by Judge John
Gleeson, the Subcommittee on Long-Range Planning and Budgeting drafted a report titled Should the
Structure of the Defender Services Program be Changed? Report to the Committee on Defender Services of
the Judicial Conference of the United States (Gleeson Report).!” This was not a public report. Some members
of the Task Force first learned of it during a June 2014 meeting with Judge Bates, then Director of the AQ.
The Task Force requested a copy at the meeting, which was provided to the Task Force at a subsequent
meeting with him in November 2014. The Gleeson Report is posted, along with other documents cited in
this report, on the Task Force website.

In addition to the judicial members of the study committee, four federal defenders and two CJA panel at-
torneys participated in the Gleeson Report. As the second page of the 29-page report explains, the proj-
ect was an outgrowth of a “cost-containment strategy for the judiciary” approved by the Judicial
Conference in September 2004. The report included a seven-page section titled “Evaluation of Program
Performance, which highlights concerns expressed by both federal defenders and panel attorneys. The
concerns identified were (1) the inherent tensions in the appropriation process; (2) federal defender
“mega case”funding; (3) review of panel funding requests by judges; (4) voucher cutting; (5) the lack of
meaningful review or reconsideration of voucher cutting; (6) appointment of counsel without regard for
qualifications; and (7) compulsory continuation of representation by trial counsel on appeal.

The final section of the report drives home its primary purpose, which was not an “impartial entity”assess-
ing federal indigent defense for the sake of those providing and receiving the services, but rather a cost-
containment study for the sake of the judiciary. Its concluding section, “Recommendations for
Responding to the Executive Committee” included the following:

QUESTION: Should the Defender Services program be placed outside the judiciary, as a
judiciary cost-containment measure?

RECOMMENDED ANSWER: No.
First, it is the opinion of the Administrative Office’s Office of Finance and Budget that

moving the Defender Services program out of the judiciary and its funding out of the ju-
diciary’'s appropriation would not make a material difference in the funding level appro-



priated for the Salaries and Expenses appropriation. Second, even if such a structural
change were perceived as helpful to the judiciary in securing funding, those benefits
would likely be offset, and perhaps outweighed, by the costs — both financial and insti-
tutional — associated with a significantly impaired defense function. There is ample rea-
son to believe that funding for the Defender Services program would be jeopardized if
any changes were made to the responsibility of the Judicial Conference for implementa-
tion of the Criminal Justice Act through its oversight and management of the program.

The follow-up question, “Should the Defender Services program be a separate program within the judici-
ary?"was likewise answered in the negative, because “establishing Defender Services as a separate pro-
gram within the judiciary would not provide any advantage to the judiciary in terms of securing more
funding for its other accounts*

Other than this internal report, no examination of the CJA and the federal indigent defense system has
been completed in well over 20 years.

Funding and Caseloads Changes in the Past 50 Years

When the CJA was proposed in 1963, only 30 percent of federal defendants qualified for appointed coun-
sel; today the figure is nearly 90 percent.?' In 1963, the number of federal cases assigned to appointed
counsel was approximately 10,000; by the early 1990s, when the Prado and Judicial Conference Reports
were completed,? over 83,000 appointments were made in the nation’s federal courts,?® and in recent
years that number has been between 210,000 and 230,000 annually.?* Over this same time period, the
budget for federal indigent defense has grown from $1 million dollars in 1964 to over $1 billion today.

As explained below, the funding situation became dire in 2013 when sequestration imposed severe cuts
on the federal judiciary, and especially upon those who represent federal indigent defendants.”

CJA Representations
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Several entities and committees within
the judiciary exercise significant control
both over the indigent defense system
generally and over federal defenders
and panel lawyers specifically.

ABA Ten Principles of a Public Defense Delivery System

Adopted in 2002, the ABA Ten Principles serve as a “practical guide for governmental officials, policymak-
ers, and other parties who are charged with creating and funding new, or improving existing, public de-
fense delivery systems.?¢ Cited frequently by courts and legal journals, these principles ‘constitute the
fundamental criteria necessary to design a system that provides effective, efficient, high quality, ethical,
conflict-free legal representation for criminal defendants who are unable to afford an attorney.?’

1. The public defense function, including the selection, funding, and payment of defense
counsel, is independent.

2. Where the caseload is sufficiently high, the public defense delivery system consists of both a
defender office and the active participation of the private bar.

3. Clients are screened for eligibility, and defense counsel is assigned and notified of
appointment, as soon as feasible after clients’arrest, detention, or request for counsel.

4. Defense counsel is provided sufficient time and a confidential space within which to meet
with the client.

5. Defense counsel’s workload is controlled to permit the rendering of quality representation.
6. Defense counsel’s ability, training, and experience match the complexity of the case.
7. The same attorney continuously represents the client until completion of the case.

8. There is parity between defense counsel and the prosecution with respect to resources and
defense counsel is included as an equal partner in the justice system.

9. Defense counselis provided with and required to attend continuing legal education.

10. Defense counsel is supervised and systematically reviewed for quality and efficiency
according to nationally and locally adopted standards.
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Il. The Judiciary’s Oversight of Indigent Defense

Several entities and committees within the judiciary exercise significant control both over the indigent
defense system generally and over federal defenders and panel lawyers specifically. The Committee re-
sponsibilities are generally not well known or understood outside of the federal judiciary or the AO. The
following descriptions were compiled from the 2005 Gleeson Report, a 2009 Jurisdiction of Committees
report previously available online,?® and documents prepared for or requested by the Task Force. To gain a
better understanding of the various entities and their roles relating to oversight of federal indigent de-
fense, greater transparency is needed as discussed in Fundamental 6.

At the National Level

The AQO is the administrative component of the federal judiciary. Its Director is responsible for overseeing
the expenditure of funds appropriated by Congress for the administration and operation of the federal
appellate and district courts, and various programs and activities placed under the judiciary’s supervision.
This includes, therefore, direct oversight of the Defender Services Program. The Defender Services Office
(DSO) is part of the Program Services of the AO and is responsible for providing support and training to
those providing indigent defense services in federal courts.

The Judicial Conference, as the policy-making body for the federal judiciary, promulgates guidelines and
policies for the administration of the CJA and related statutes.

The Defender Services Committee oversees the provision of representation for indigent defendants, in-
cluding making recommendations to the Judicial Resources Committee on compensation and staffing is-
sues and to the Judicial Conference on significant legislative or policy changes. The current jurisdictional
statement of the DSC is not publically available but was provided upon request of the Task Force and ap-
proval by the Chair of the Executive Committee ® It is reprinted in Appendix C.

The Committee may not advocate directly to Congress regarding the indigent defense appropriation
(funding) or other legislative initiatives that affect indigent defense services. Advocacy to Congress may
only be performed by the Judicial Conference’s Executive and Budget Committees.

A significant diminution of the responsibilities of the DSC occurred in 2012. Before 2012, the DSC deter-
mined the staffing levels for each FDO. Since 2012, as described below, that responsibility/role has been
shifted to the Judicial Resources Committee.

The Judicial Resources Committee (JRC) has broad authority, including coordinating and making recom-
mendations to the Judicial Conference “regarding all staffing formulae and requests for personnel not
covered by established staffing formulae and methodologies ... *° This includes oversight of “the opera-
tion of statistical systems and the development of methodologies for human resource needs assessment
and allocation.?" Allocating limited resources is ingrained within the Committee’s charge: “When the
budget is being formulated, propose adequate funding and resources to support the programs within
the committee’s jurisdiction, taking into account the overall fiscal situation of the judiciary.”*?

Since 2012, the JRC has been vested with the authority to determine the staffing levels for individual
FDOs.

The Executive Committee is the senior executive arm of the Judicial Conference. Its defined responsibili-
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ties include, among other things, making recommendations to the Judicial Conference and its commit-
tees of the judiciary’s needs, coordinating legislative efforts while improving relationships between the
branches of government, and developing spending plans for the federal judiciary’s congressionally ap-
proved appropriations, a significant grant of authority that drove funding decisions for defenders during
sequestration.®

The Committee on the Budget is responsible for assembling and presenting to Congress the budget for
the judicial branch. It must also monitor expenditures and assist in the judiciary’s efforts to improve fiscal
responsibility and efficiency.3

This national organizational structure gives rise to several concerns about the independence of the de-
fense function under the first ABA principle.

% The only individuals expressly focused on the defense function — the staff within the DSO —
have virtually no power. They have no ability to advocate for funding or changes with Congress.
They have no power within the national structure to make decisions about allocation of
resources — all of which are made by judges.

% Some committees are expressly charged with weighing necessary resources for the defense
function by “taking into account the overall fiscal situation of the judiciary.

% Decisions about funding are made not by individuals committed to the defense function, but by
members of a committee charged with developing formulas.

Through more than 130 interviews of defenders, panel
lawyers, judges, and other stakeholders, as well as
review of written reports and related documents from
a variety of sources, the Task Force offers this
candid, and largely critical, assessment of several

- shortcomings of the federal defense system. But
some aspects of the current system satisfy the ABA
Ten Principles and should be maintained and fostered.
Appellate Court Level

The United States Circuit Courts of Appeals are authorized by the CJA to do the following:

% Appoint the federal defender for each district within the circuit, “after considering
recommendations from the district court or courts to be served”and set salaries for each federal
public defender within their circuits at a level not to exceed that of the U.S. Attorney for the
district served;

% Approve the number of full-time attorneys the federal public defender may hire;

% Approve payment of counsel appointed to represent individuals on appeal; and
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% Approve district court vouchers submitted in excess of CJA case compensation. Maximums that
are approved by the district judge before whom the case is being litigated must also be
approved by the chief judge or the chief judge’s delegate.**

The Judicial Councils of the Circuits. Each federal judicial circuit has a judicial council, headed by the cir-
cuit’s chief judge, which is charged with making orders for the effective and expeditious administration of
justice within their respective circuits. The CJA requires that district court CJA plans be approved by the
judicial council for the circuit, which must also supplement the district plan with provisions for represen-
tation on appeal.*

Trial Level

At the trial court level, the district court judges are responsible for establishing a plan for furnishing repre-
sentation under the CJA. Subject to the approval of the circuit judicial council, district courts determine
whether to rely exclusively upon the appointment of private panel attorneys or to seek the creation of a
federal public or community defender organization. Most importantly, judges have authority over the ap-
pointment of counsel, and individual judges presiding over cases determine the payment of counsel and
expert and other costs requested by appointed counsel, subject to the requirements for excess compen-
sation claims by the appellate court.*’

lll. Assessment of the Current State of the

Federal Indigent Defense System
Through more than 130 interviews of defenders, panel lawyers, judges, and other stakeholders, as well as
review of written reports and related documents from a variety of sources, the Task Force offers this can-

did, and largely critical, assessment of several shortcomings of the federal defense system. But some as-
pects of the current system satisfy the ABA Ten Principles and should be maintained and fostered.

Some Positive Aspects of the Federal Defender System

High quality lawyers. Despite the Task Force’s concerns over the selection methods used, the lack of ade-
quate pay rates for panel attorneys, and the absence of regular evaluations of the quality of services pro-
vided, the federal indigent defense system, overall, has attracted a strong cadre of federal defenders and
panel lawyers. Although merely a snapshot of opinions not guided by an objective assessment, surveys of

A robust, hybrid system combining a
full-time defender office and a panel
of private bar members is essential
to providing a stable, effective, and
independent defense presence.
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That the federal system is better in
many respects, however, is not a
reason to ignore its shortcomings.

federal judges, whose experience with and knowledge of the requirements of indigent defense represen-
tation is sometimes limited, have ranked the quality of representation by federal defenders as the highest
among lawyers appearing before them — higher than both federal prosecutors and retained counsel.® In
addition, many panel lawyers in districts across the country are among the best, most committed advo-
cates for indigent clients found anywhere.

Robust, hybrid system. The second of the ABA Ten Principles calls for a system that “consists of both a de-
fender office and the active participation of the private bar!”Since 1970, the CJA has authorized the creation
of federal public defender and community defender organizations, led by a full-time defender and other
lawyers and staff to provide representation in the district. The authorization extends to every district with at
least 200 cases annually. Currently, all but three districts have elected to create a full-time defender office.

Federal Defender Program
January 2015

=CDOs*
[ = FPDOs**
=Panel Only
== Circuits
= === Districts
N = Northern
S =Southern
E = Eastern
W= Western
C =Central
M= Middle

“Community Defender Organizations
“*Federal Public Defender Organizations

Provided by DSO and reformatted for this report.

A robust, hybrid system combining a full-time defender office and a panel of private bar members is es-
sential to providing a stable, effective, and independent defense presence. Full-time defenders provide



crucial institutional support, while panel lawyers are essential not only in handling conflict cases and in
ensuring reasonable caseloads by providing a safety value, but also often bring a different background
and broadened perspective of experience.®

Supportive judges and AO staff. Although the judiciary’s management of the Defender Services Program
compromises the independence of the defense function, the Task Force recognizes the long-standing
support of the defense function from many members of the federal judiciary. Although a complete list
would be impossible, most of the judges who have served on the DSC, whether as volunteers or draftees,
have developed an understanding and appreciation for the defense function and been supportive of de-
fenders and panel lawyers. Many circuit judges have volunteered to be part of committees that thor-
oughly screen and select federal defenders. Despite the serious concerns about conflicts of interests and
requisite expertise regarding provision of defense services, many district judges have devoted their time
and experience to maintaining a high quality panel. Finally, during sequestration, numerous members of
the federal judiciary stepped forward to advocate to Congress, the AO and the general public for defense
funding. An Aug. 13, 2013, letter to Vice President Biden, the president of the Senate, from 87 chief judges
of federal district courts, was especially noteworthy. After outlining the funding concerns of sequestration
on many aspects of the federal judiciary, the judges made clear that defenders had endured “the most
significant impact of budget cuts and sequestration”and that the judges were “deeply concerned that
cuts in defender offices will severely undermine and weaken a program that has taken years to build*

Defenders have also benefitted from the tireless work of DSO leadership and staff on behalf of defenders
and their clients. Although the DSO has strongly supported an effective, high quality federal public de-
fense system, as explored below, the broader AO has sometimes shown a lack of understanding or con-
cern for the defense function and its independence, instead focusing upon the self-described mission of
the AO: to serve the federal judiciary.

Funding. The federal public defense system is widely and historically regarded as better funded than state
systems. Although, as explained below, devastating cuts occurred during sequestration, the past five
decades have largely allowed for sufficient funding to render competent defense services.

NACDL has been actively involved in supporting additional resources for woefully underfunded and over-
worked lawyers who represent indigent defendants in state systems. Several state and national reports

From the national level to the individual
district courts across the nation, judges —
not defense attorneys or others appointed
to represent and protect the interests of
defendants — manage the nation’s federal
indigent defense system. The operation of
many of these entities within the

judicial branch is not transparent and

the administrators often lack the expertise
(and sometimes seemingly an interest)

in indigent defense issues.
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have chronicled the grave problems in many states and communities across the United States.*! The
shortcomings and concerns of the federal system are serious but different from many experienced in
state systems. NACDL remains committed to working to improve state indigent defense. That the federal
system is better in many respects, however, is not a reason to ignore its shortcomings. Every indigent de-
fendant, regardless of the court where his or her case happens to be filed, is entitled to competent repre-
sentation under both the Sixth Amendment and the Rules of Professional Conduct.

Treating the defense function similar to
court clerks or probation ignores the
unique role and obligation of defenders,
who have an ethical obligation to carry out
a client’s wishes, to act as zealous
advocates on their client’s behalf, and to
serve in the special role as counselor.

Areas of Concern: Pervasive Judicial Control Over the Defense Function

From the national level to the individual district courts across the nation, judges — not defense attorneys
or others appointed to represent and protect the interests of defendants — manage the nation’s federal in-
digent defense system. The operation of many of these entities within the judicial branch is not transparent
and the administrators often lack the expertise (and sometimes seemingly an interest) in indigent defense
issues. Perhaps most telling was the sentiment, expressed by numerous defenders and panel lawyers, of
their willingness to speak with the Task Force only on the condition of anonymity. This section focuses on
concerns at the national level; later sections address concerns at the circuit and district court level.

Concerns at the National Level

Some judges and others within the judicial branch expressed concern about the judiciary’s tendency to
favor the interests of the courts over the interests of the Defender Services Program and the clients it
serves. Although the defender appropriation is separate from the remainder of the judiciary’s budget, the
sentiment of at least some in the judiciary is that funding made available for Defender Services reduces the
funding available for operations of the courts. Consequently, the Executive and Budget Committees, as
well as policy and decision makers throughout the judiciary, may act based on a belief that there is a need
to restrain, control, and reduce the defender budget in order to protect and grow the judiciary’s budget.

% As aformer chair of the DSC told the Task Force, the “judiciary acts in its own self-interest," viewing
the budget process as “kind of a zero-sum game”in which “a dollar into defense services is a dollar
not into the clerk’s office” or other agencies.

% The Executive Committee wields a great deal of power and, critically, approves the judiciary’s
annual spending plans that specify how funds appropriated by Congress will be allocated among
the judiciary’s components, including federal defenders and panel attorneys. The Executive
Committee, though, does not meet with the chairs of key committees on issues. Thus, even
though it lacks public defender expertise, the Executive Committee is free to act, and has a
pattern and practice of acting, in ways contrary to the recommendations of the DSC, advisory
groups of defenders and panel attorneys, and the well-being of the Defender Services Program,
as it did with budgetary issues in fiscal year 2013 and in refusing to recommend to Congress an
increase of panel rates to the full statutory authorized levels in fiscal year 2016.



% Moreover, as some of those judges involved in the committee structure that makes key decisions
affecting Defender Services told the Task Force, the judiciary sometimes acts in mysterious, if not
arbitrary and uninformed, ways, allowing committees or individuals concerned primarily with
budget or cost-cutting to make significant decisions about indigent defense with very little
consultation of the program experts within DSO or the DSC. For example, a conference call held
during the fiscal year 2013 sequestration crisis discussed delaying panel payments as an alternative
to slashing FDO funding. Although the call included the chair of the Executive Committee, no one
from the DSO was included in the call. As one federal judge put it,“The process is broken when the
entity within the AO with the biggest stake is not part of a discussion about it

In addition, the Task Force learned of many other areas of concern regarding the lack of independence for
the defense function, including:

Transfer of Budgeting/Staffing Authority to the JRC

For decades, the DSC made the critical decisions regarding budget and staffing for defender offices. In
2012, the Executive Committee assumed control over staffing and salary levels (the largest part of each
FDO's budget), vesting it in the JRC, which was charged with developing formulas for defender staffing
similar to the work done for other court functions, such as court clerks and probation offices.*” Treating
the defense function similar to court clerks or probation ignores the unique role and obligation of de-
fenders, who have an ethical obligation to carry out a client’s wishes, to act as zealous advocates on their
client’s behalf, and to serve in the special role as counselor.

Work Measurement Study

During the early phase of the Task Force's inquiry, the judiciary announced that it would conduct a work
measurement study on all federal defender offices during a four-week period in the fall of 2014. The roll-out of
the study and the initial lack of input from defenders as to its implementation raised concerns about the inde-
pendence of the defense function. Those concerns were vigorously aired at the January 2014 Federal De-
fender Conference in Washington, D.C.* Nonetheless, following the meeting, defenders across the nation
resolved to work collaboratively with those conducting the study to ensure the collection of all relevant data.

In April 2015, the Task Force was told that the work measurement study recommended a significant in-
crease in defender staffing. It remains unclear whether that recommendation will receive support from

As a cost-cutting measure in 2013, the AO assumed
responsibility for the technological needs of
defender offices, providing the AO with access to
significant confidential client and case information
by central office personnel outside of defender
officers. . . . Consultation and an opportunity for
input from defenders should have occurred much
earlier in the process to ensure the unique needs
and obligations of defenders were met, and the
rights and privileges of their clients protected.
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the multiple layers of the judiciary necessary to secure congressional funding. The work measurement for-
mulas were approved by the JRC in June 2015, and approval for the necessary budget increase is required
by the Executive and Budget Committees and ultimately the Judicial Conference.

Although the Task Force had limited information available and did not reach consensus to comment
on the manner in which the work measurement study was conducted, including its timing and
methodology, the Task Force reaffirms and reiterates NACDLs long-standing support of evidence-
based practices to accurately monitor workload and performance. It appears that the meticulous data
collection that went into the study persuasively makes the case for additional resources. This under-
scores the importance of tracking time and tasks in order to empirically demonstrate need to funders.
In a recent, successful BJA grant proposal, NACDL secured funding to help ensure defenders in state
systems “record and evaluate the amount of time required to provide effective representation
throughout all phases of a criminal case* As a leading expert on reasonable caseloads for public de-
fenders has emphasized, defenders “"need a way to explain to their funding sources (with a reasonable
degree of certainty) the financial support they require to provide representation consistent with the
professional conduct rules and the Sixth Amendment* The apparent results of the work measure-
ment study confirm this point.

Technology

As a cost-cutting measure in 2013, the AO assumed responsibility for the technological needs of defender
offices, providing the AO with access to significant confidential client and case information by central of-
fice personnel outside of defender officers. Although assurances were offered that no such access would
occur, concerns about the inherent conflict remained.

Despite a promise not to view confidential information, AO personnel would have unfettered access to
the following information systems:

% defenderData, a client case management program that records information about individual cases,
can store documents from individual cases, and has a section that functions as an electronic case log;

% the federal defender’s e-mail system, Lotus Notes, which contains innumerable messages
concerning clients and cases, including e-mails from clients to staff lawyers and support staff; and

% Defender Services Management Information Systems (DSMIS), a database which compiles and
analyzes statistical data, including information that can be broken down to individual cases,
revealing confidential matters relating to the representation of specific defender clients.

Formal Opinion 13-01 (December 2013) from NACDLs Ethics Advisory Committee concluded that it
would be “unethical for the Federal Defenders to participate in a data merger program that does not ade-
quately protect confidential information for past and present clients.” Only after considerable pushback
from both this ethics opinion and federal defenders were two memoranda of understanding later en-
tered into in order to limit the use of that data. Consultation and an opportunity for input from defenders
should have occurred much earlier in the process to ensure the unique needs and obligations of defend-
ers were met, and the rights and privileges of their clients protected.

Demotion of the DSO Within the AO

As explained above, Congress has long emphasized the importance of an adversarial defense with “strong
independent leadership."*® In December 2005, the DSO was described as “the primary administrator of the



Defender Services program and provides policy, legal, management, and fiscal advice on related matters
to the Director, the Committee on Defender Services, judicial officers and employees, private attorneys,
and federal defenders and their staffs. The Office’s responsibilities include continuing education and train-
ing for persons providing representational services under the Act¥

Just a year earlier, AO Director Leonidas Ralph Mecham had reorganized and elevated the Defender Serv-
ices Division, a unit reporting to an “Assistant Director for Court Administration and Defender Services,’
into a separate DSO, which meant its chief became part of the Executive Management Group of the AO.*®
He explained at the time that “[e]stablishing a distinct high-level office for the defender services program
recognizes the unique nature of this program and the importance of its mission."*

In the years that followed, the chief of DSO reported directly to the AO Director. However, in 2011 the
AO's cost-containment task force recommended there be an “assess[ment of ] the AO's structure across all
directorates”to determine “how to organize to best support for the Third Branch.” Following a detailed as-
sessment, a major AO reorganization was announced in June 2013.%°

The restructuring plan was intended to reduce operating costs and the duplication of effort, enhance
service to the courts and the Judicial Conference, and simplify the AO’s administrative structure. Accord-
ing to the AO’s annual report:

Several principles guide[d] the plan and are governing its implementation: (1) organize
by function; (2) simplify organizational structures; (3) empower managers and streamline
governance; (4) remove impediments to coordination; (5) create flexibility to respond to
changing circumstances; (6) reduce managerial layers, organizational “top heaviness,"and
associated costs; and (7) maintain critical working relationships with Conference commit-
tees, advisory councils, and peer advisory groups.”'

The result was a reorganization of the AO into Executive Offices and three departments: Program Services,
Administrative Services, and Technology Services. The AO’s annual report notes, “The simplified and
streamlined organization will allow the AO to be more flexible and better positioned to meet changing
needs. Further, the restructuring is the only way the AO can maintain a highly skilled and dedicated work-
force, given the fiscal realities the agency currently faces and expects to encounter in coming years.

In the June 2013 restructuring, the DSO was demoted
from a “distinct high-level office” within the AO to one
of six entities under the Department of Program
Services. . . . the defense function, contrary to the views
of some within the judiciary, does not exist to serve the
courts. The reorganization’s stated goal of
“enhancfing] service to the courts and the Judicial
Conference,” suggests a lack of understanding of the
unique and constitutionally mandated role of defense
counsel and highlights the inherent and insurmountable
conflict of judicial control over the defense function.
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In the June 2013 restructuring, the DSO was demoted from a “distinct high-level office” within the AO to
one of six entities under the Department of Program Services. Lumped together with groups such as Pro-
bation and Pre-trial Services, Judiciary Data and Analysis, and Case Management Systems, the reorganiza-
tion was designed, not to maintain a measure of independence of the defense function, but to allow the
AO to fulfill its core mission of supporting the courts. But the defense function, contrary to the views of
some within the judiciary, does not exist to serve the courts. The reorganization’s stated goal of
“enhancling] service to the courts and the Judicial Conference, suggests a lack of understanding of the
unique and constitutionally mandated role of defense counsel and highlights the inherent and insur-
mountable conflict of judicial control over the defense function.

Fiscal Year 2013’s sequestration
highlighted many of the shortcomings
of the judiciary’s management of and
advocacy for the Defender Services
program. . .. The actions of the
Executive Committee had disastrous
consequences both to defender
offices and panel lawyers.

Judiciary’s Allocation of Cuts During Sequestration

Fiscal Year 2013's sequestration highlighted many of the shortcomings of the judiciary’s management of
and advocacy for the Defender Services program. Rather than deferring to the expertise of the DSC, dur-
ing sequestration the Judicial Conference’s Executive Committee made the decisions on how to allocate
the significant cuts. These decisions evidenced a lack of understanding of both the operations of FDOs
and the obligations of attorneys who represent those charged with federal crimes. The actions of the Ex-
ecutive Committee had disastrous consequences both to defender offices and panel lawyers.

Defenders’ offices lost approximately 400 positions, or 10 percent of their total staff, including 145 defense
lawyers. Furloughs cost defenders staff about 20,000 workdays.>® On Sept. 1, 2013, the hourly rate for
court-appointed attorneys was cut $15 an hour, an unprecedented move that was not reversed until
March 1,2014.>* Although the rate was later restored, all services provided during the six-month period
were compensated at the lower rate.

James E. Felman, a member of

the Steering Committee of

Clemency Project 2014, described
24 the AO’s decision as a “stunner.”
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The judiciary made no effort to work
with Congress and the DOJ to obtain
such authority [to pursue clemency]
as an independent defender

agency might have done.

In speaking about the gravity of these cuts, Attorney General Holder stated: “These cuts threaten the integrity
of our criminal justice system and impede the ability of our dedicated professionals to ensure due process,
provide fair outcomes and guarantee the constitutionally protected rights of every criminal defendant*

As noted earlier, the chief judges of 87 of the nation’s 94 federal judicial districts wrote to Senate President
Joe Biden that defenders have endured “the most significant impact of budget cuts and sequestration”
and that they were “deeply concerned that cuts in defender offices will severely undermine and weaken a
program that has taken years to build!

Beyond the furloughs and staff cuts, defenders endured large cuts to every category of expense including
experts, technology, training, and travel. Defenders told the Task Force of the severe impact of the cuts in
the spending plan adopted by the Executive Committee:

# “I'had a $250,000 problem to solve for a six-month period.
This forced me to think of employees as dollar signs.”

% Inan office of only 11 lawyers, three lawyers were laid off in sequestration and
not restored. “They're not cutting us to the bone. They've cut the bone”

On Jan. 17,2014, the president signed into law the Consolidated Appropriations Act, funding the federal gov-
ernment for the fiscal year ending Sept. 30, 2014. The Act appropriated $6.5 billion in discretionary funds for
the judiciary, which is 5.1 percent above the $6.2 billion appropriated to the judiciary in FY 2013 (post-seques-
tration), essentially equal to the level requested in the judiciary’s Dec. 5, 2013, appeal letter to Congress.>® Nev-
ertheless, uncertainty remains as FDOs await possible changes to their funding and staffing levels after
completion of the work measurement study as well as an uncertain fiscal situation in the years ahead.

Addressing a budgetary shortfall is certainly challenging for those who must make difficult decisions, but the
judiciary's response raises a number of concerns. First, the decision to cut defender offices appears to have
been done without careful consideration of a number of important factors, including whether the budgetary
shortfall also affected the Department of Justice in such a way that would lead to fewer case filings that require
representation by defenders. Moreover, a cut in defender staff could simply mean that lawyers have less time to
work on more cases or that CJA panel lawyers would need to be paid to represent clients in more cases be-
cause fewer full-time defenders are available. These important decisions cannot be approached simply as a
budget-cutting exercise; the effect on representation of clients whose liberty is at stake should be paramount.
Finally, rather than the cut to the CJA panel rate, a mere delay of payments would have been a fairer solution.

Clemency

On Jan. 30,2014, in a speech to the New York State Bar Association, then-Deputy Attorney General James M.
Cole announced a new clemency initiative focused on reducing sentences for federal inmates convicted of
offenses that would result in substantially lower sentences under current law or policy and called for the bar
to assist inmates. A few months later, the Department of Justice promulgated specific criteria. In response to



the administration’s initiative and call for pro bono assistance, a number of bar groups collaborated with fed-
eral public and community defenders to develop an unprecedented pro bono initiative to answer this call.
They established Clemency Project 2014* to offer pro bono representation to inmates to assist them in de-
termining whether they met the announced criteria, and if they did, to assist in preparing a clemency peti-
tion. Some district judges appointed federal defenders or panel lawyers to represent former clients in filing
petitions that could result in a significant sentence reduction. As this was occurring, then-AO Director Judge
John Bates sought the opinion of the AO’s general counsel regarding district judges appointing attorneys or
allowing defenders to work on clemency cases. In a July 30, 2014, memo, the general counsel concluded
district judges had no authority to appoint federal defenders or panel attorneys to represent non-capital
clemency applicants because clemency was an executive and not a judicial function.”®

James E. Felman, a member of the Steering Committee of Clemency Project 2014, described the AO's de-
cision as a “stunner” Because defenders had the files, historical knowledge, and expertise to determine if
their clients qualified for clemency, their non-participation has had a substantial negative impact on the
ability to identify those who might qualify for clemency. Steering Committee member Mary Price echoed
the surprise and disappointment with the AO’s decision, which has significantly slowed down the
clemency effort. Defenders had originally planned to follow cases through to clemency but were instead
forced to return cases. Although defender offices are offering varying degrees of assistance, even the
most helpful defender efforts still require the project to assign a lawyer who must become familiar with
the case, present it to the screening committee, and ultimately draft the clemency petition. Instead of
representation by defenders and CJA panel attorneys with extensive federal criminal law experience and
client familiarity, clemency cases must rely on volunteer lawyers from different practice backgrounds,
which can further delay the clemency process.”®

Consistent with the independence concerns highlighted throughout this report, one is left to wonder if a
different governing body would have pushed back or fought for the right of lawyers to help their

clients. The judiciary made no effort to work with Congress and the DOJ to obtain such authority as an in-
dependent defender agency might have done. The niceties of judicial/executive function should be irrele-
vant when a person’s liberty is at stake, but the organizational structure and judicial control of the defense
function ensured not only that lawyers could not represent clients to secure their freedom but also that no
change of the statute at issue will occur. Because neither the DSO nor the DSC is allowed to directly pro-
pose legislation or lobby Congress to change a statute that directly affects criminal defendants, the only
hope for change is by proposing such amendments to the Judicial Conference through the DSC.

Clemency is thus another example in which the position and interests of the defense function were not
considered in the judiciary’s actions and were ultimately placed at odds with the AO; once again, the po-
sition of the AO and the judiciary prevailed, as they retain the ultimate power in this relationship. Many
judges do not understand or are indifferent to the complexities of representing clients in an adversarial

“Poster child for what’s wrong with system —
we have clients who may be eligible but we
had judges ask for ethics opinion saying we
were prevented from doing it.”

- g — Federal Defender
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“While we take no position on the accuracy of
[the AO General Counsel’s opinion on
clemency], | believe that any system that would
foreclose a lawyer from representing pending
or former clients who have a chance to secure
their freedom is a system that must change. It
is simply unacceptable that a professional
should be asked to remain on the sidelines
when a client’s liberty may be within reach.”

— Theodore Simon, then-NACDL President

system. Although the obligation of defenders is to put the interests of their clients first, the AO and the Ju-
dicial Conference share no similar obligation and have consistently put the interests of the judiciary first.

Denying Congress a Requested Detailee

Early in 2015, AO Director James Duff made a decision that again highlights how the judiciary’s interests
do not always align with the interests of defenders and can sometimes actively impair them. Director Duff
denied a bipartisan request from members of the House Judiciary Committee to have a dedicated federal
defender detailee help assist with the drafting of a report on the topic of “Overcriminalization.”

Federal employees from a variety of government agencies are routinely “detailed”to Congress to provide
expertise in a particular area. At any given time, the DOJ and the Department of Homeland Security, in-
cluding many federal law enforcement agencies, have dozens of detailees in Congress assisting individual
members and committees.

Although the Federal Defenders have only three detailees, Director Duff denied the specific request
from Congress for a fourth detailee for a limited 12-month period after the Office of Legislative Af-
fairs within the AO recommended against it for unstated reasons. Lost, in the absence of a lawyer's
willingness to serve as a volunteer or intern, was an enormous opportunity for defenders to assist
and provide input to Republican and Democratic leadership in crafting recommendations for an im-
proved criminal justice system.

The AO’s unexplained and inexplicable decision undermines any possibility of viewing it as an inde-
pendent agency, much less one concerned about the health and vitality of the defense function and
the interests of defender clients.



IV. Seven Fundamentals of a Robust Federal Indigent Defense System

Fundamental One: Control over federal indigent defense services

As described on the AO’s website, the heart of the mission of the DSO is protecting the right to counsel
for individuals appointed counsel in federal courts:

must be insulated from judicial interference.

Goals

*
*

Mission

The mission of the Defender Services program is to ensure that the right to counsel guaranteed by
the Sixth Amendment, the Criminal Justice Act (18 U.S.C. § 3006A), and other congressional mandates
is enforced on behalf of those who cannot afford to retain counsel and other necessary defense
services. By fulfilling its mission, the Defender Services program helps to:

(a) maintain public confidence in the nation’s commitment to equal justice under law and

(b) ensure the successful operation of the constitutionally based adversary system of justice by
which both federal criminal laws and federally guaranteed rights are enforced.

Provide timely assigned counsel services to all eligible persons.

Provide appointed counsel services that are consistent with the best practices of the legal
profession.

Provide cost-effective services.

Protect the independence of the defense function performed by assigned counsel so that
the rights of individual defendants are safeguarded and enforced.®®

Although protection of the “independence of the defense function”is expressly included in the AO’s de-
scription, the reality has proven to be something quite different — and quite disturbing.

A greater degree of independence
than currently exists is crucial to
ensure federal defenders and panel
attorneys are able to provide effective

b g assistance of counsel to clients.
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Concern for a lack of independence for those
advocating for indigent defendants is underscored by
the letterhead for Cait Clarke, the chief of the DSO.
Not only is Ms. Clarke listed under the director,
deputy director, and the associate director for
program services, but there is no question for whom

- Ms. Clarke and everyone else in the DSO works by the
motto at the bottom of the page: “A Tradition of
Service to the Federal Judiciary.”

Beyond the organizational charts discussed above, concern for a lack of independence for those advocat-
ing for indigent defendants is underscored by the letterhead for Cait Clarke, the chief of the DSO. Not only
is Ms. Clarke listed under the director, deputy director, and the associate director for program services, but
there is no question for whom Ms. Clarke and everyone else in the DSO works by the motto at the bot-
tom of the page:“A Tradition of Service to the Federal Judiciary.

JAMES C. DUFF ADMINISTRATIVE OFFICE OF THE LAURA C. MINOR
Dircetor UNITED STATES COURTS Department of Program Services
CAIT T. CLARKE
TILL C. SAYENGA Chicf
Deputy Director WASHINGTON, D.C. 20544 Defender Services Office

/

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY

Defenders and panel lawyers expressed strong praise for Cait Clarke, who has decades of experience in
and a deep commitment to indigent defense. But there is little Ms. Clarke can do three levels down within
an organization committed to serving the federal judiciary. The primary focus of the job description given
to Ms. Clarke when she was hired was the responsibility to “[[Jead the diverse elements of the Defender
Services Program in carrying out their responsibilities for the program’s mission and goals."’
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However, Laura Minor, the associate director of the Department of Program Services (and thus Ms.
Clarke’s immediate supervisor), told the Task Force that judges are the “policymakers”and Ms. Minor’s job
— and that of her staff — is to “support”the judges in their work.®? Her work is driven by “providing serv-
ice to the courts”and “implementing the policies of the Judicial Conference," which means her own view
of the Sixth Amendment right to counsel, for example, is “irrelevant.®* Ms. Minor’s statements are consis-
tent with her job description, which emphasizes her role is to “clarify[] and explain[] to others the impor-
tance of the judiciary’s programs and legislative needs ... "**

The defense function must be insulated from this pervasive involvement and control by the judiciary. At a
minimum, the DSO should be re-elevated within the AQ to its prior position, removing it from the posi-
tion of being a“program”of the judiciary. Moreover, the Judicial Conference’s DSC should be empowered
to make funding and staffing decisions in the best interest of defenders, rather than being concerned
with the overall judiciary budget. Many others believe far more sweeping reforms are needed.

In 1993 the Prado Report called for creation of a new national agency, the Center for Federal Criminal
Defense Services, to oversee national administration of the CJA.® This national agency would nominally
be located in the judicial branch, but would operate outside the Judicial Conference. The report also
proposed a network of regional or district boards and local administrators to oversee local administra-
tion of the CJA, handling such matters as appointment, compensation, and monitoring of defense attor-
neys, thus removing these responsibilities from the direct control of judges.®

A greater degree of independence than currently exists is crucial to ensure federal defenders and panel
attorneys are able to provide effective assistance of counsel to clients. The Prado report discussed con-
cerns of defenders and others at the time about the Committee’s recommendation to transfer the na-
tional administration of the CJA program from the Judicial Conference and place it in an independent
agency located within the judicial branch. Their primary reservation was that sufficient funding for the
CJA may not be realized because defenders, on their own, might be less effective than the judiciary in
dealing with the appropriations committees and their staffs in Congress.®’” In addition, some expressed
concern that the defense function is generally an unpopular political cause, rendering it more vulnera-
ble to attack than as part of the current CJA appropriation. The Prado Committee considered those con-
cerns and concluded that the benefits flowing from creation of the Center would outweigh the risks.”®

Defenders are extremely skilled and effective advocates, advocating for unpopular and challenging
causes in courtrooms every day. They were especially effective in conveying to Congress and the media
the gravity of the sequestration cuts. For example, after hearing testimony from a federal defender, Sen.
Christopher Coons and Sen. Jeff Sessions, the chair and ranking member of the Senate Judiciary Com-
mittee Subcommittee on Bankruptcy and the Courts, wrote to Judge William Traxler, Jr,, chair of the Ex-
ecutive Committee of the Judicial Conference, to emphasize that cuts “have disproportionately
impacted those who are doing the work in the field®® Sens. Coons and Sessions’letter acknowledged
that the role of defenders is “central to the government’s obligation under the Sixth Amendment”and
that high quality representation is not only necessary to ensure the “speedy, just resolution of criminal
cases”"but also to reduce pre-trial and post-trial incarceration costs.”

Greater independence now enjoys much wider and deeper support than it did two decades ago. The
Prado Report acknowledged that “[w]hen the judiciary must make budgetary and other policy decisions
affecting the appointed counsel program, the needs of the CJA program must continually be counter-
balanced by other legitimate needs of the judiciary.”

A minority of those interviewed by the Task Force expressed concerns similar to those of the Judicial
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With regard to the selection and payment of
panel lawyers, little has changed since the
Prado Report was issued two decades ago. As
Tenth Circuit Judge Stephanie Seymour noted
then: “It is uncomfortable and a bit unseemly
for the very judges before whom the criminal
defense lawyer must try his or her cases to
participate in the selection of that lawyer or
to decide his or her compensation.””

Conference to the Prado Report. For example, defender comments included the following:

¥ "We're safer in the tent than out of the tent”

% "If not the judiciary, then who? As long as we are funded through a political process, we need an
‘umbrella’for our funding, because we will never be politically popular.

But most defender responses were in favor, to varying degrees, of independence:
% “Some members [of the judiciary] expressed hostility and outright ignorance of the Defender
Services Program and budgets, which resulted in the near demise of the Defender program as we
know it. We have sound reasons to distrust judicial oversight of Defender Service, office budgets

and staffing of offices”

% “"We used to think that the judiciary would protect us, but recent events have shown that’s not
true. We need a structure that will maintain our vitality but let us migrate away from the judiciary.”

% "I strongly support a revisiting of the Prado Report”

% Believing “[Vlery stronglly] that we should break away from judiciary and form [an] independent
agency like the USSC. We need to lobby for our own funding”

% “"Would be more comfortable with the separate structure, but ideally a FJC or USSC model is
preferable’

% "If the CJA system survives as a model for indigent defense, it will be because we secure the
independence of the defense function!

[tis no less true today than it was 22 years ago when the Prado Report declared that “the judiciary has be-
come entangled in a web of matters that are more properly the province of separate entities devoted to
criminal defense!”?

Panel Attorneys

With regard to the selection and payment of panel lawyers, little has changed since the Prado Report was
issued two decades ago. As Tenth Circuit Judge Stephanie Seymour noted then:“It is uncomfortable and
a bit unseemly for the very judges before whom the criminal defense lawyer must try his or her cases to
participate in the selection of that lawyer or to decide his or her compensation.”? A similar sentiment was
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echoed by a magistrate judge, who, in discussing the inherent conflict of the judiciary exercising such sig-
nificant control over the defense function, recognized:“l mean you only have to be in the middle of a trial
sometime and then have to take [off] your trial hat and go approve an interim ex parte order for the hir-
ing of an expert, to wonder who you are. You can only be so schizophrenic”

Those with whom the Task Force spoke were even more pointed. Giving judges the power to appoint or
reappoint panel lawyers generates “built in conflicts,"which make it unlikely defense lawyers will “‘get in
the face of a judge," which is “their job,"explained one judge. One lawyer who no longer receives appoint-
ments was told by others on the panel that the reason she was not receiving appointments was because
she advocated too strongly and needed “to kiss the judge’s ass more! Even if there were other legitimate
reasons for the attorney’s lack of further appointments, the fact that panel lawyers in her district believe
they need to compromise their advocacy to continue to receive cases is wholly at odds with their primary
function, the zealous representation of their clients, with the adversarial nature of the criminal justice sys-
tem, and with the constitutional protections of an accused’s Sixth Amendment right to counsel.

Although the judiciary has adopted guidelines and best practices that attempt to protect the rights of
defendants and assure the independence of panel lawyers, district courts are free to do as they wish in
setting up and administering the CJA panel.”

In no way should the
appointment system be a means
to reward lawyers who do the
least or punish those who fight
the hardest for their clients.

Selection of Panel Members

As noted in a Vera Institute study, consistent with the Model CJA Plan “most districts employ a panel selec-
tion committee to review applications for panel membership.”® Many of those interviewed for the report
“stressed the importance of having the selection committee composed of defense lawyers, rather than
judges, as they are in the best position to evaluate others in the same field.”” In many jurisdictions, how-
ever, judges are either part of the selection committee or solely responsible for selecting panel lawyers.

In some districts, “‘committee”is a misnomer, as selection is wholly controlled by the judiciary. A selection
process operated by a district court judge and magistrate judge is not an independent committee, even
if lawyers “may be consulted.”®

A broad range of plans are in place and greater independence can be found in some districts. For example, in
the Northern District of Alabama the selection committee includes “an active United States District Judge of
the Court, a United States Magistrate Judge of the Court, the Panel Representative/Resource Counsel for the
District, and three (3) to five (5) attorneys admitted to the bar of the Court and selected and appointed by the
Court. Although not required, it is preferred that such attorneys be members of the CJA Panel. Also, it is pre-
ferred that such attorneys be appointed from the different geographical areas covered by the Northern Dis-
trict”’”? While this diversity is a welcome improvement from committees of only judges, even under this plan
the lawyer members of the selection committee are chosen by the judges. In El Paso, Texas, judges are only
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Although the selected defenders have
proven overall to be of high skill and
ability, the current structure leaves
plenty of opportunity for influence

— and raises concerns about the
selection and evaluation processes.

two of the eight members of the selection committee®

As discussed separately below, the most serious concern of the Task Force as it relates to panel member-
ship are those districts in which all lawyers admitted in a District Court are automatically placed on the
CJA list and appointed cases. The Task Force agrees wholeheartedly with the Prado Report that “[c]on-
scription of all attorneys admitted to the federal bar for panel service should be forbidden, noting “it is vir-
tually impossible for an attorney who has had no exposure to the federal sentencing guidelines to be an
effective advocate for his client. Defending a federal criminal case without knowledge of the sentencing
guidelines is akin to practicing tax law without knowledge of the Internal Revenue Code®" In some dis-
tricts, while conscription may not be the practice, there are no or limited screening mechanisms or mini-
mum standards to become part of the panel.

The Task Force does not question that many judges are concerned about the defense function. As more
than one judge explained, good lawyers make the judge’s job easier, and bad lawyers make the judge’s
job more difficult. Moreover, experienced lawyers may have a better understanding of the true issues of a
case and be less inclined to waste time on non-issues.

The appointment, review, and reappointment of panel lawyers is most appropriately handled by a com-
mittee of lawyers knowledgeable about and committed to indigent defense. That said, judges offer an im-
portant perspective that should be considered by the independent panel that selects and reappoints
panel lawyers as one of many sources of information and input.

Assignment of Cases

The Task Force heard many concerns about the current practice in numerous jurisdictions of allowing judges
to select the individual lawyer to represent a defendant in each case. Although some judges may sparingly
exercise this option in an exceptional case that requires the unique skill set of a lawyer well known to the
court, allowing the practice as a matter of routine has many problems. First, it assumes that judges have the
expertise and knowledge of lawyer backgrounds and skills to make these individualized assessments. Sec-
ond, a serious appearance of a conflict exists when individual judges have the power to determine the qual-
ity of advocacy for a particular defendant. Third, such a process provides opportunities for favoritism, may
inhibit the development of greater diversity of panel attorneys (as judges may select attorneys with whom
they are familiar, making it difficult for younger attorneys to obtain appointments), and can create an air of
mistrust between an attorney and his or her client even before the representation commences.

The Task Force found that many districts appoint lawyers on a rotational basis or use a duty day system. The
Prado Report recommended that “[p]anel lists should be ‘tiered’to qualify attorneys for appointment for dif-
ferent levels or types of cases, depending upon their experience and training.”® Such a system would allow
the panel selection/review committee to assign panel lawyers to tiers, thus allowing a non-judicial em-
ployee to serve as an administrative clerk, assigning cases from the designated tier. A rotational system is



preferable except when a case requires specialized knowledge. According to the 2003 Vera Institute study,
most practitioners and judges “suggested that, but for the occasional case that is unusually lengthy or
poses difficult special needs, appointments should be made according to a rotational system.’®

In no way should the appointment system be a means to reward lawyers who do the least or punish
those who fight the hardest for their clients.

Review of Panel Attorney Performance

No matter how refined the selection process, some panel attorneys will fall short of providing effective
client representation and should be removed from the panel. Regular, thorough reviews of panel members'
performance by those knowledgeable of and committed to the defense function are required. Consistent
with the 2003 Vera Institute’s study, the Task Force found “many districts conduct periodic reviews of all
panel members. Many apply a three-year term ... to assure that all members are reviewed regularly.®*

The use of terms may permit panel improvement because it is easier to decline to reappoint a panel
member than to remove him or her."Among the factors cited that may be considered in the review
process are an attorney’s investigative and litigation skills, rapport with clients, strength in procedural and
substantive legal knowledge and analysis, and administrative matters such as billing accuracy."®

Panel lawyers expressed concerns, including the following, regarding the role of judges in the appoint-
ment and reappointment processes:

% Judges have recommended removal of lawyers from the panel when “no reasons are given!

# “l'worry that installing formal performance reviews . .. threatens the independence of the private
bar and the very creative thinking we should be going to every length to preserve!

% Judges removing lawyers from the panel who they think are high billers. One judge told panel
lawyers that they are “like plumbers — why spend money on an expensive plumber if you can
get a cheap one who will do the job?” As the experienced panel lawyer told the Task Force,
judges should not put money before competence. Needless to say, cheap plumbers are often
cheap because they do a second-rate job.

Finally, all appointments, reviews, and reappointment decisions must be transparent. As one defender who
has served on a panel for more than three decades told the Task Force, the process was “all very mysterious.”

Federal Defender Organizations

As discussed below, federal judges preside over “fiefdoms”and are largely free to do as they wish in their
oversight and control of federal defender organizations. Although general guidelines and policies from
the Judicial Committee or the AO may exist, few are binding and none of the practices described requires
expertise, background, or even an interest in federal indigent defense.

Selection of Chief Public Defenders
In districts with a federal public defender office, federal appellate judges select the defender and decide
whether to reappoint him or her every four years.® Although the selected defenders have proven overall to

be of high skill and ability, the current structure leaves plenty of opportunity for influence and raises con-
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cerns about the selection and evaluation processes. As with the panel selection process, each circuit is free
to develop its own plan and process for selection. Some circuit plans provide for selection committees that
include members with defender organization backgrounds, but others do not. Additionally, in selecting
and deciding whether to reappoint a federal defender, circuits are not required to, and frequently do not,
consider the full range of a federal defender’s responsibilities beyond being a highly qualified federal crimi-
nal defense attorney, including such things as supervising personnel, managing a budget,administering
the CJA panel, and providing training. Beyond occasional DSO reviews of a defender office, there is no for-
mal process for reviewing chief federal defenders. Federal appellate judges generally have little or no expe-
rience, training, or knowledge in the operation of indigent defense organizations to fully evaluate a federal
defender’s performance. Notably, however, in at least some circuits, judges who choose to participate in
the selection committee have shown an interest in and concern for the defense function.

One judge expressed surprise at the relatively small number of applicants for vacancies during his
decades of appellate court service. Some lawyers may be less likely to apply for a job in which the selec-
tion is made by judges for a four-year term, after which their reappointment will be determined by judges
with few or any established standards or guidelines for the process.

Any agency that oversees a
hybrid system must create and
maintain an environment of
mutual respect and support for all
facets of the indigent defense bar.

Full-time Defenders — FDOs and CDOs

Since 1970, the Criminal Justice Act has authorized the creation of federal public defender and commu-
nity defender organizations, led by a full-time defender and other lawyers and staff to provide representa-
tion in the district.¥” The authorization extends to every district with at least 200 cases annually, and
judges in every district except three have created a full-time defender office. Of great concern, however, is
one district (Southern District of Georgia) that elected to dismantle its office.

More than two decades ago, NACDL's Board of Directors resolved that: “Every federal judicial district
should be required by statute to have an institutional defender presence, whether that be a Federal Pub-
lic Defender or a community defender organization, or in districts with low numbers of CJA appoint-
ments, a panel lawyer support organization.®® Although the Judicial Conference also has a similar policy,
it lacks the power or will to make the policy anything more than advisory. Without a binding policy or
statutory change, the chilling prospect of a district court dismantling a defender office — for any or no
reason — remains.

Relations Between FDOs and Panel Lawyers

As witnessed during sequestration, scarce resources unfortunately may cause groups who share impor-
tant common interests to turn on one another in what is viewed as a zero-sum game.

Although defenders and panel lawyers have very positive, long-standing relationships throughout the



country, the judiciary’s actions during sequestration drove a wedge between the groups. When the Ex-
ecutive Committee imposed cuts heavily on defenders, which would have required hundreds of lost
positions in addition to unpaid furloughs, defenders took every possible step — in the media, in the ju-
diciary, in Congress — to alleviate the harm. However, turning on panel lawyers and making claims that
federal defenders provide better representation and do so at a lower cost® were neither constructive
nor reflective of the ABA's Second Principle that emphasizes the importance of a hybrid system.

One of NACDUs priorities was to help ensure that sequestration did not drive a wedge between the Fed-
eral Defenders and the members of the CJA panel.®® Rather than overseeing the operation of a federal in-
digent defense system that brought panel lawyers and defenders together in a difficult situation, the
existing administrative structure pitted these groups against one another. More than a year later, some
lingering wounds of sequestration still exist.

% As afederal defender explained, “[t]o the extent that the Panel and Defenders cannot
coordinate their positions, there is a risk that we will be pitted against one another in an ugly,
self-destructive fight for a bigger share of the limited funds”

% As some panel lawyers told the Task Force, relations between the panel and federal defender
in districts were harmed greatly by the “we are better”rhetoric during sequester, and some
panel members question the validity of the defenders’claim that they are cheaper.

% One panel representative referred to the ‘great damage”this “divisive and insulting and
offensive messaging”has caused to the relationship between the federal defender office and
panel lawyers.

% Sequestration resulted in “much resentment and morale problem when rates [were] restored
but CJA did not get retroactive pay.

This report highlights many areas in which defenders and panel lawyers work well together and support
each other through things such as case assignments, voucher review, and training. Fortunately, most de-
fenders and panel lawyers reported very strong working relationships. As one defender explained, “The
panel is the best. We consider them our brothers and sisters!” Panel members similarly applauded the ef-
forts of defenders because “the work by the Federal Defender makes this office function.” Any agency that
oversees a hybrid system must create and maintain an environment of mutual respect and support for all
facets of the indigent defense bar.

The Judicial Conference should not be the agency
deciding what rate should be “acceptable” for panel
representation and it should not be the agency that
decides whether or not to request additional
funding to raise panel compensation rates. Panel
compensation rates must be funded at levels that
not only attract high quality defenders but also
assure those accepting panel appointments are
compensated at a level sufficient to cover overhead
costs of operating a law practice.
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As the Supreme Court has

recognized, the provision of

necessary support services,

such as experts and transcripts,
- is often as vital to a case as

is the provision of counsel.®®

Fundamental Two: The federal indigent defense system must be adequately funded.

As explained below, concerns for adequate funding of panel lawyers involves not only their hourly rate

but also the approval of expert expenses and adequate funding for the broader criminal justice system.
The importance of funding defender offices and related concerns about independence are discussed in
Fundamental 1 above.

: A Panel Rat
§ 230.16(a) Non-Capital Hourly Rates CJA Panel Rate
THE .
IF SERVICES WERE MAXIMUM The hourly rate for panel lawyers is set by statute and the
PERFORMED BETWEEN... HOURLY Judicial Conference decides whether to ask Congress each
RATEIS ... | vearif it wishes to pay the full rate. Thus, any request to seek
01/01/2015 to present $127 an increase in the CJA panel rate is decided by the Judicial
Conference, based upon recommendation of the Budget
03/01/2014 through 12/31/2014 $126 , , o
Committee, which receives input from the DSC”' The rates
09/01/2013 through 02/28/2014 $110 | approved by Congress are set forth in this chart (left).
01/01/2010 through 08/31/2013 $125
S TGS e T S 5110 The Judicial Conference fhould not E)e the agency decid-
ing what rate should be “acceptable”for panel representa-
01/01/2008 through 03/10/2009 $100 | tion and it should not be the agency that decides
05/20/2007 through 12/31/2007 $94 whether or not to request additional funding to raise
O O o — 592 panel compensation rates. Panel compensanoQ rates .
must be funded at levels that not only attract high quality
05/01/2002 through 12/31/2005 $90 defenders but also assure those accepting panel appoint-

ments are compensated at a level sufficient to cover over-
head costs of operating a law practice. As highlighted by a September 2014 internal judicial squabble, a
request from the judges best positioned to understand the need for an increase in the panel rate (the
DSC) was easily squelched by judges concerned primarily or solely with the budget (the Budget and Ex-
ecutive Committees). Specifically, the DSC, which had not sought an increase for the past four years,
sought an increase of $8 for FY 2016 and $8 for FY 2017, which would have raised the rate to the statuto-
rily authorized rate of $144. The Budget Committee, however, believed an increase of only $6 was war-
ranted because the larger request would "have a detrimental impact on the judiciary’s hard-won
credibility with Congress, thus potentially negatively affecting all judiciary accounts.””? One of the stated
goals of the Defender Services Program — protecting “the independence of the defense function per-
formed by assigned counsel so that the rights of individual defendants are safeguarded and enforced””
— again took a backseat to the overall budgetary concerns of the judiciary.

The judiciary should not be permitted to make strategic choices about paying lawyers based on its other
interests. Indigent defense is a crucial constitutional function — not a bargaining chip in a larger negotia-



tion. As one judge explained, the CJA rate is “truly embarrassing,’and providing a rate that is so low as to
render it financially untenable for many high-quality attorneys to take assigned cases may lead to panel
members who are “bottom feeders who can't get any other work! The higher the rate, the better the pool
of lawyers from which lawyers may be chosen. Although the current panel rate of $127/hour is higher
than that authorized in state systems, it still falls woefully short of the rate needed to assure a high level
of zealous representation in every district.

Many of the issues in this report are interconnected. Arbitrary voucher cutting or lengthy delays may dis-
courage many lawyers from panel membership, leaving those without retained cases or significant expe-
rience in the small pool of lawyers willing to accept appointments to generate income. As one judge told
the Task Force, the panel is ‘not a very exclusive list in some parts of the country!

The Task Force reaffirms the position set forth in the April 25, 1998, NACDL board resolution “urging full
and fair compensation for lawyers appointed under the Criminal Justice Act’®

Funding for Experts

Federal statutes provide that counsel for a person who is financially unable to obtain investigative, expert, or
other services for an adequate defense in his or her case may request such services in an ex parte application
before a judicial officer®™ Upon finding that the services are appropriate and that the person is financially un-
able to obtain them, the judicial officer shall authorize counsel to obtain such services. Appointed counsel may
obtain, subject to later judicial review, investigative, expert, or other services without prior authorization, pur-
suant to the dollar limitation set by statute.”” As the Supreme Court has recognized, the provision of necessary
support services, such as experts and transcripts, is often as vital to a case as is the provision of counsel.*®

Importantly, the availability of expert and support resources for an individual case should not vary based
on whether a defendant is represented by a federal defender, with investigators and other professionals
on staff, or a panel lawyer who must seek funds from the court to secure such assistance. Despite this, the
Task Force heard of many instances of judges denying or limiting panel attorney voucher requests for ex-
perts, investigators, and other support services.

% “The court is getting more and more strict in funding ancillary service providers, overly obsessed
with cost-cutting, scrutinizing requests for reimbursements more heavily resulting in delays.
Cutting sentencing mitigation experts.

% “Two tiers of representation: FDO does everything; panel lawyer has to say | can't do everything
because | can't get paid for it,'which is exacerbated by the “constant battle to keep coming back
for money for experts needed or investigator right at the outset!

% For example, a panel lawyer explained the problems with limiting interpreter expenses. He
cannot reliably expect to have plea agreements, indictments, sentencing reports, memos, and so
on, all translated so that non-English speaking clients may have a copy, which makes it
impossible to meaningfully communicate with clients, leaving them in the dark about one or
many important aspects of their case.

% Asa panel lawyer explained, requests for investigators or expert services such as translators that

used to be pro forma now require a motion. More troubling, such requests that were routinely
granted in the past are now sometimes not granted.
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% When a panel lawyer asked for a mitigation expert at sentencing, the trial court scheduled a call
with counsel and probation and asked if probation could help with his mitigation. The judge
would not approve funds for a mitigation expert.

Whether funding for indigent defense
remains part of the judiciary’s budget,
criminal defense lawyers should
always remain advocates for
adequate funding of the judiciary on
which they and their clients rely for
essential personnel and facilities.

More troubling, though, is that many panel lawyers seldom, if ever, ask for expert assistance.

DSO has a wealth of data on expert expenditures, and the Task Force requested district-level data to
examine and consider the disparities among different districts. DSO, however, elected to provide
only national (aggregate) data. The data provided shows an embarrassingly low usage of experts. Ex-
cluding the use of interpreters, which are essential to providing representation for clients who do
not speak English, expert expenditures were authorized by the district court in less than 10 percent
of cases (8,319 of the 87,403 cases) in which panel lawyers provided representation during fiscal year
20142

More troubling is the attitude among some within the judiciary regarding the need for defense resources.
While one federal judge expressed shock that some defenders in the country had never used an investi-
gator, another judge in the same state asked at a continuing education seminar, “Why would the defense
need an investigator?”

[t is virtually impossible for the Task Force to know the reasons for the paucity of expenditures for experts.
It could be the product of courts repeatedly refusing such requests; it could be the product of attorneys
cutting corners in an effort to keep their hours within the cap to increase the likelihood of full and timely
payment; or it could be a lack of understanding and appreciation (either by the panel attorneys or the
judges) for the vital services such experts may offer.

Travel

The Task Force also heard from many panel lawyers who faced pressure or difficulty in securing reim-
bursement for travel associated with meeting with incarcerated clients.

% Asa panel lawyer from a northeastern state explained, many prisoners are kept in Brooklyn or
New Hampshire, which requires panel attorneys to travel great distances (5 -6 hours) to see
their clients, but the judiciary is reluctant to pay attorneys for their time spent traveling to see
these clients.

% Another panel lawyer expressed similar concern about “limits on travel prohibiting face to
face visits with clients,"because “the primary detention facility is 100 miles away from court”



% More generally, panel lawyers expressed concern about “the remote detentions in our district
and the large amount of travel time to see our clients”

The CJA Guidelines require approval of compensation for “time spent in necessary and reasonable
travel% Client visits during the course of representation cannot be considered anything but necessary
and reasonable. A panel attorney noted that judges were cutting time for travel and client meetings,
“forcing attorneys to either see clients less or do without pay. Although not always possible, costs can
certainly be reduced when counsel visits more than one client when traveling to a distant detention facil-
ity. But visiting a client should never be viewed as optional or a pro bono activity.

Moreover, decisions about how many times an attorney should see the client are never decisions that
should be made by a judge presiding over a case. Judges are far too removed from the direct representa-
tion process to determine whether the client should be seen three, five, or ten times. Requiring attorneys
to provide the court with reasons why it was necessary to see a client more frequently raises serious con-
flicts concerns, as it can necessitate an attorney divulging privileged material in an effort to justify payment.

Funding the Entire Criminal Justice System

A first-rate criminal justice system requires money — and not just for those representing indigent defen-
dants. As a federal judge noted, those advocating both for a well-funded judicial system and for a well-
funded public defense system should be arguing in tandem and not at the expense of each other.

NACDL has long advocated for pay increases for federal judges, recognizing “that appropriate compensa-
tion is essential to maintaining an independent and capable federal judiciary."®" NACDL agrees whole-
heartedly with the concerns expressed by the New York County Lawyers' Association’s report titled “Courts
in Crisis, which detailed the many ways in which the sequester ravaged funding for court reporters, clerks,
probation officers and others essential to a system that ensures the fair and efficient administration of jus-
tice.'% Whether funding for indigent defense remains part of the judiciary’s budget, criminal defense
lawyers should always remain advocates for adequate funding of the judiciary on which they and their
clients rely for essential personnel and facilities.

Fundamental Three: Indigent defense counsel must have the requisite expertise
to provide representation consistent with the best
practices in the legal profession.

As the Prado Report recommended in 1993, “[cJonscription of all attorneys admitted to the federal bar for
panel service should be forbidden!"® This statement is even truer today than it was two decades ago. The
ever-increasing complexity of federal criminal cases — from forensic science issues to sentencing guide-
lines, from collateral consequences to digesting and cataloguing terabytes of digital data — makes it vir-
tually impossible for someone without specialized training and experience to properly represent an
individual charged in a federal criminal matter.

Currently, at least two district courts rely on conscription of attorneys to represent defendants in criminal
cases. In the McAllen division of the Southern District of Texas, which includes Hidalgo and Starr
counties,'® the CJA plan includes the following language: “The panel of private attorneys (CJA panel) shall
consist of the members in good standing of the federal bar of the Southern District of Texas who main-
tain law offices within the geographical area of the McAllen Division!'® Thus every attorney admitted to
the federal bar in that division, even those with absolutely no experience or even interest in criminal law,
is placed upon the CJA panel and eligible to be assigned cases.
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It is imperative that steps be taken to attract
and retain a CJA panel that reflects a diversity
of race, ethnicity, gender, and age. Mentoring
programs are one way to increase the diversity
of a panel. Training panels, which help less
experienced attorneys gain the skills necessary
to begin practice in federal court, may also be
a path for greater panel diversity."

In the Southern District of Georgia, which includes such cities as Augusta, Brunswick, and Savannah, a
2011 modification to its conscription-type plan “allow[ed] the District to identify lawyers who are inter-
ested in accepting multiple CJA appointments and enable the District to make multiple appointments to
interested lawyers who are qualified to handle such cases'% A letter outlining the changes notes,
“Lawyers who are not qualified to try cases will not be considered for appointment in criminal jury trial
matters'%” In order to be "qualified," as sole or lead counsel in a criminal trial, an attorney is merely re-
quired to complete three hours of continuing legal education each year in the area of trial practice on any
of a broad issues relevant to state practice.'® District lawyers who have not completed three hours of
general state court trial practice are not eligible for criminal jury trial appointments but may still be con-
scripted for service to non-jury cases such as removal hearing or revocation hearings.

Regardless of any other requirements of a CJA plan, a district plan should never require all attorneys prac-
ticing before that federal court to serve on the CJA Panel. Forcing unwilling, uninterested, and often inex-
perienced lawyers to provide defense services demonstrates a fundamental misapprehension of the
specialized nature of federal criminal defense and suggests that those charged with criminal offenses
who are unable to retain counsel deserve little more than a warm body to stand beside them while they
are prosecuted and convicted.

Nevertheless, prior federal criminal law experience alone should not dictate panel membership. Although
some former assistant U.S. Attorneys have joined the panel shortly after leaving their positions, some
would benefit from receiving mentoring or sitting second chair to become acclimated to the defense role
before representing clients.

Increasing Panel Diversity

Another significant concern is the lack of diversity on CJA panels. A federal appellate judge recounted a
story from his days as a defense lawyer for an African American client who did not think he was getting a
fair trial. The client looked around the courtroom and saw that every person involved in the case (the
lawyers, the judges, the court personnel) were all white people. The judge emphasized the importance of
diversity. Although clients are significantly members of minority communities, the diversity of panel
lawyers representing them is sometimes scarce. Each district maintains its panel lists, and racial, ethnic,
and gender diversity data appears not to be maintained or accessible.'”

It is imperative that steps be taken to attract and retain a CJA panel that reflects a diversity of race, ethnic-
ity, gender, and age. Mentoring programs are one way to increase the diversity of a panel. Training panels,
which help less experienced attorneys gain the skills necessary to begin practice in federal court, may
also be a path for greater panel diversity."'® For example, a program created in the Southern District of



New York in 2008 offers lawyers with state court experience an opportunity to be trained and mentored
by panel lawyers with extensive federal practice experience.""' The program is designed to increase the
diversity of the panel but open to all interested applicants. After providing fifteen hours of pro bono rep-
resentation, the mentee bills at a reduced rate while serving as co-counsel with supervision from experi-
enced counsel. Although participation does not guarantee appointment to the panel, each year at least a
few of the mentees have been added to the panel, thereby increasing its diversity.''?

DOJ operates the National Advocacy
Center," a “business facility
dedicated to professional training for
federal, state, and local prosecutors.”
Each year the NAC provides training
to more than 20,000 prosecutors and
support personnel. Federal defenders
have no such training center.

Fundamental Four: Training for indigent defense counsel must be
comprehensive, ongoing, and readily available.

Training resources for those representing defendants in federal court lags far behind the resources made
available to their opposing counsel in the U.S. Attorney’s Office. For example, in FY12, the DOJ, where 75
percent of their full-time equivalent attorneys (FTEs) are committed to criminal work, received an appropri-
ation of nearly $31,000,000 and employed 53 FTEs to provide legal education. These staggering numbers
do not even include the training funds allocated for the staff at the FBI, DEA, ATF, or other federal law en-
forcement entities.'? In contrast, the DSO Training Division had only 11 authorized FTEs'* allocated for the
training of full-time defenders and panel attorneys who provide representation in 90 percent of federal
criminal cases.'™® Moreover, DOJ operates the National Advocacy Center,''® a “business facility dedicated to
professional training for federal, state, and local prosecutors!Each year the NAC provides training to more
than 20,000 prosecutors and support personnel. Federal defenders have no such training center.

e
NAC

ADVOCACY
CENTER

The National Advocacy Center (NAC) (http://www.justice.gov/usao/training)

Federal Indigent Defense 2015: The Independence Imperative A Report by the National Association of Criminal Defense Lawyers 47



48

No panel lawyer should be expected
to wait months, much less years,
= for payment of a voucher.

DSO's Training Division offers nine different core training events for defenders only and several other
events that panel attorneys may attend. As explained below, defender offices provide extensive training
opportunities for panel lawyers in most districts — without the required travel costs associated with at-
tending national programs. DSO's National Litigation Support Team has four professional staff available to
assist lawyers with electronic discovery or software programs used to present information in the court-
room. Although panel attorneys are able to use this resource, many were not aware of it — and DSO is
unable to communicate directly with panel attorneys. Additional DSO training resources include two
websites, a limited number of webinars, and a hotline for questions about federal criminal practice."”

Panel

The primary source of training for panel lawyers who spoke with the Task Force is training from their local
defender office. Indeed, providing such training is a defender responsibility in many FDO position descrip-
tions and funding for panel lawyer training is part of the defender’s budget. Although national training is
available, travel and lodging expenses must be borne by the individual panel attorney, which limits acces-
sibility to many. According to the DSO, approximately 2,500 to 3,500 lawyers attend its national capital

"

and non-capital training events, “most of them panel attorneys!"® As well, more than 1,000 lawyers each
year view DSO-sponsored webinars or recorded seminars.'™®

The availability of local training for panel lawyers varies widely among districts. At one extreme, the Task
Force learned that training for panel lawyers had not occurred “in the past few years”in one district. In
other districts, federal defenders were “trying”to offer training annually. However, many districts offer ex-
tensive training opportunities to their panel attorneys. Panel attorneys described the trainings:

% Four day-long trainings per year for CJA lawyers as well
as monthly CLE “lunch and learn” meetings

% One full-day conference, approximately 100 emails with resources and developments,
and approximately 30 brown bag training sessions throughout the year

% “Once a month, total of 18 hours per year. Plus we have a blog!
% “36 hours of CLE"

% "Answering panel members’ questions, providing a brief-bank,
doing trainings, and taking the lead in large multi-defendant cases”

Although many panel attorneys commented about excellent training in their district, training is not equally
available nationwide. Some district plans do not address training or require non-specific training. Training
on issues related to representing criminal defendants in federal court must be adequately funded for all
those representing indigent defendants and widely available to all panel lawyers, regardless of the district
where they practice. The Task Force therefore reiterates a 1992 NACDL resolution: “Panel lawyers should
have access to periodic training, which should be mandatory for panel membership ... "%



Fundamental Five: Decisions regarding vouchers must be made
promptly by an entity outside of judicial control.

The Criminal Justice Act vests judges with the responsibility of fixing compensation and reimbursement
of panel attorneys for time spent in and reasonably expended out of court.'”' Of grave concern, the Task
Force heard of widespread instances of long delays for payment and the arbitrary cutting of vouchers
without any recourse.

No binding standards or policies govern a
judge’s reasonableness determination,
and there is no mechanism beyond a
request to reconsider available to
challenge an arbitrary cut.

Long Delays

Although judges are supposed to “act upon panel attorney compensation claims within 30 days of sub-
mission,"'?? the Task Force heard from panel lawyers in various districts across the country about delays in
processing payments ranging from several weeks to several months. The judiciary’s non-binding, 30-day
guidelines exempt “extraordinary circumstances,”'? but the delays reported to the Task Force are far too
common and appear routine and often inexplicable.

Vouchers sometimes go unpaid for months or longer, unreviewed, unsigned and not submitted for pay-
ment. For example, a panel attorney noted delays of a year while vouchers sat on the judge’s desk before
they were submitted. Unfortunately but understandably, many lawyers “are reluctant to speak up because
they fear they will no longer get appointments.”

One judge candidly told the Task Force it is “a lot easier to have a client pay money than to get it from a
judge.No panel lawyer should be expected to wait months, much less years, for payment of a voucher.

Arbitrary Cuts

The Criminal Justice Act and Judicial Conference policy give judges unfettered discretion in processing
vouchers. In addition to the unenforceable “guideline” on the promptness of processing and payment,
judges are responsible for determining whether the time for which counsel claims compensation was
“reasonably expended”and if expenses for which reimbursement is sought were “reasonably incurred."'?*
No binding standards or policies govern a judge’s reasonableness determination, and there is no mecha-
nism beyond a request to reconsider available to challenge an arbitrary cut.

According to the 2003 Vera Institute study, “[sJomewhat more than half of the judges we spoke to stated
candidly that they were not fully qualified to make decisions about certain matters such as when an ex-
pert should be retained, what is a reasonable fee for their services, or how many hours are reasonable to
spend on investigations or plea negotiations. Moreover, even when judges are fully qualified to make
these decisions, some judges said they feel it inappropriate to do so as presiding judge in the case be-
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cause of the ex parte nature of these contacts and the dangers inherent in the court intruding into the
strategic planning of the defense!'#

Judge Bates, former Director of the AO and a long-time District Court Judge, told the Task Force that the
AO has emphasized educating the judiciary about “fairness” and “proper examination” of vouchers, but the
AO could not impose upon district judges a national standard because “district courts are fiefdoms”— i.e,
they are independent of each other and have unique circumstances.'?

As one panel lawyer explained, “There is a storm brewing in my district because my panel, myself included,
is very concerned that some of our judges are taking advantage of this manufactured budget crisis to cut
vouchers unfairly, re-allocating the economic risk associated with criminal prosecution onto the lawyers, in-
vestigators and other experts who are acting as mere assistants, interfering with counsel’s zealous repre-
sentation of a defendant to manage the CJA budget, and challenging long-accepted billing/vouchering
practices in ways that are calling into question the integrity of individuals and the panel collectively”

As highlighted throughout this report,
the Judicial Conference can create
policies but it has no authority to enforce
them. There are no sanctions or methods

- to compel individual judges, districts, or
circuits to comply.

Judges well aware of the Judicial Conference’s guidelines candidly admitted that judges know “there is
only so much money to go around.” Other judges expressed a more tempered view of determining rea-
sonableness.”l don't want to get involved in number of client visits, phone calls, etc” Although the judge
believed other judges do not penalize lawyers for being too zealous, she believed that judges should
consider reducing a voucher if 20 motions were filed and 10 were “frivolous!

As one federal judge explained, voucher cutting is seen by some as the only way they can limit spending:
“Judges end up doing what they can to balance the budget, and cutting vouchers is the only thing they
cando....They can't buy cheaper pencils’But, as the judge conceded, reviewing vouchers and appoint-
ing or reappointing defenders are “built in conflicts," which makes it unlikely defense lawyers will “get in
the face of a judge,” which is “their job!

No judge should ever ask a panel lawyer, who has taken a court appointment for a fraction of their usual
rate and worked diligently to represent a client, questions such as this: “Do you want me to lay someone
off from the clerk’s office to pay this bill?”But lawyers are asked these questions, and judges refuse to au-
thorize payment. Simply put, as one judge told the Task Force, “if [CJA lawyers] are doing the work, they
should be paid — and there’s no question about that”

A Dec. 23,2014, memo from then-AO Director Judge Bates and DSC Chair Judge Blake to all judges reiter-
ated that “reducing vouchers simply in the interest of cost-containment, however, or as a result of con-
cerns about the Defender Services budget, is contrary to Judicial Conference policy'?” The memo also
included, apparently for the first time in a FAQ format, the following:

Q: Does reduction of a CJA voucher result in additional funds for court operations?



A: No. Payments to CJA panel attorneys, their service providers, and for transcripts ordered by
them are made from centrally held funds administered by the Defender Services program.
Circuits or districts do not receive allocated funds for CJA panel attorney representations, so
payments denied cannot be redirected for court operations.

QI Should budget considerations influence a judge’s decision about the timing or amount of an
individual CJA voucher?

A: No. Judicial Conference policy, as set forth in the Guide to Judiciary Policy,Vol. 7A, § 230.33
(Impact of an Appropriation Shortfall on Voucher Review), provides that “[vlouchers should
not be delayed or reduced for the purpose of diminishing Defender Services program costs in
response to adverse financial circumstances! The Judicial Conference has determined that
“[a]bsent extraordinary circumstances, judges should act upon panel attorney compensation
claims within 30 days of submission.” Guide to Judiciary Policy,Vol. 7A, & 230.13(b).

Itis the responsibility of the judicial officer to review each voucher for the reasonableness of
the claim (other personnel review vouchers first for mathematical and technical accuracy).
The AQ, in coordination with the Judicial Conference, works with the Appropriations Commit-
tees of Congress to ensure that the Defender Services account is adequately funded. Judicial
officers thus should not seek to address a perceived or actual shortfall in the Defender Serv-
ices account, which is closely monitored by the AO, by reducing an individual voucher. Con-
gress, which recognizes the critical importance of funding the appointment of counsel under
the CJA, has provided supplemental funding when needed.

Q: Is there a specific process that should be followed to justify the reduction of a CJA voucher for
unreasonableness?

A: Yes The Guide to Judiciary Policy requires notice to counsel and an opportunity to respond.
The text of the CJA guideline is as follows:

§ 230.36 Notification of Proposed Reduction of CJA Compensation Vouchers

(a) The CJA provides that the reviewing judge must fix the compensation and reimbursement
to be paid to appointed counsel. If the court determines that a claim should be reduced, ap-
pointed counsel should be provided: prior notice of the proposed reduction with a brief
statement of the reason(s) for it, and an opportunity to address the matter.

(b) Notice need not be given to appointed counsel where the reduction is based on mathe-
matical or technical errors.

(c) Nothing contained in this guideline should be construed as requiring a hearing or as dis-
couraging the court from communicating informally with counsel about questions or con-
cerns in person, telephonically, or electronically, as deemed appropriate or necessary.

Despite this, in the weeks after the December memo, the Task Force heard from panel lawyers still facing
the same arbitrary voucher cuts. As highlighted throughout this report, the Judicial Conference can cre-
ate policies but it has no authority to enforce them. There are no sanctions or methods to compel individ-
ual judges, districts, or circuits to comply.
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Waiving Case Compensation Maximums

The CJA Guidelines include case compensation maximums — $9,800 in 2014. The maximums may only be
exceeded in“extended or complex”cases when certified by the trial court and approved by the chief judge
(or designee) of the circuit. The Guide to Judiciary Policy, Vol. 7A, section 230.23.40 provides as follows:

(b) Extended or Complex Cases

The approving judicial officer should first make a threshold determination as to whether the case
is either extended or complex.

If the legal or factual issues in a case are unusual, thus requiring the expenditure of more time,
skill, and effort by the lawyer than would normally be required in an average case, the case is
‘complex!

If more time is reasonably required for total processing than the average case, including pre-trial
and post-trial hearings, the case is “extended!

(c) Determining Fair Compensation
After establishing that a case is extended or complex, the approving judicial officer should

determine if excess payment is necessary to provide fair compensation. The following criteria,
among others, may be useful in this regard:

responsibilities involved measured by the magnitude and importance of the case;

manner in which duties were performed;

knowledge, skill, efficiency, professionalism, and judgment required of and used by counsel;
nature of counsel's practice and injury thereto;

any extraordinary pressure of time or other factors under which services were rendered; and

any other circumstances relevant and material to a determination of a fair and reasonable fee.

An Example of Arbitrary, Unexplained Voucher Cutting

A recent case from South Carolina highlights many of the problems discussed above. A panel lawyer who
was appointed after a federal defender withdrew due to personality conflicts with a challenging client sub-
mitted a voucher for $28,000 after a four-day trial that included four ex parte hearings. The defendant,
whom the District Judge described as “the meanest and most guilty defendant”that had appeared in his
court in many years, was acquitted based on “the tremendous amount of work” by the panel lawyer.

The district court judge recommended

to the chief judge of the Fourth Circuit,

who is also chair of the Executive Committee,
payment of the full amount of the voucher
“[ilf you can give success consideration.”

i The chief judge, however, cut payment. . . .

but never provided a statement
of specific reasons . ..”



The district court judge recommended to the chief judge of the Fourth Circuit, who is also chair of the Ex-
ecutive Committee, payment of the full amount of the voucher “[i]f you can give success consideration.”
The chief judge, however, cut payment to about $20,500 with no explanation of reasons. The panel lawyer
wrote the judge to request reconsideration, as well as the “brief statement of the reason(s)”for the pro-
posed reduction that is required under the Guide to Judiciary Policy section 230.36(a).

The district judge wrote a second letter expressing its understanding of the chief judge’s decision, includ-
ing that “the use of CJA funds is something that must be guarded!

The chief judge ultimately approved payment of about $22,500 but never provided a statement of spe-
cific reasons for the more than $5,000 cut. His final letter, written a few weeks after the AO memo reiterat-
ing that judges should not reduce vouchers“in the interest of cost-containment,"?® simply noted that
compensation “depends on what is fair and reasonable for the representation of this particular client on
these particular charges.” (See Appendix D for chain of correspondence.)

Defense lawyer advocacy cannot be viewed
solely from a judge’s perspective. Sometimes
issues may not be well received by trial judges
but are preserving a claim for appeal or laying
- the groundwork for a future challenge to a
procedure that may ultimately be invalidated.

No Recourse When Vouchers Are Cut

Judges are encouraged, but not required, to provide attorneys with notice and an opportunity to be
heard before or after deciding to reduce a voucher. Although non-binding Judicial Conference policy rec-
ommends that judges afford these basic due process elements,'?? lawyers told the Task Force about many
instances in which judges did not follow this policy. Indeed, the Task Force heard from lawyers in many
different districts where voucher cutting occurred without even a semblance of due process.

A district judge’s decision to pay less than the amount claimed is final and not subject to review. More-
over, statutory case limits identify compensation ceilings for types of cases. These limits may be exceeded
only when the district judge determines that the case is “‘extended” or ‘complex”and the chief judge of
the court of appeal for the district reviews and agrees. A chief judge can reduce, but not increase, the
amounts approved by the district judge. The chief judge’s decision is not reviewable.

In explaining how cuts are made, one circuit judge acknowledged that some cuts are based on a“hunch,
but explained that a report of averages paid to lawyers handling similar types of charges from the circuit
helps inform the decision-making.

The Task Force was unable to locate any records or even a suggestion of efforts by the AO to monitor

voucher cutting at either the district or circuit court level or to measure/track the amount of time be-
tween voucher submission to the court and court submission for payment.
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Panel Lawyers Treated Differently Than Other Government Contractors

In stark contrast to the due process rights of government contractors generally, judges are not required
to provide attorneys with notice and an opportunity to be heard before or after reducing a voucher.
The federal Prompt Payment Act ensures timely payment for nearly every person or business who does
work for the government. The Treasury Department’s website explains as follows'3%:

How soon must an agency return an improper invoice?

The agency must send the invoice back to the vendor as soon as practicable, but no later than 7 days
after receiving the invoice.

The agency must
% give all reasons why the invoice is not proper and why it is being returned
3% request a corrected invoice that is clearly marked as such

If the agency does not return the invoice within seven days with the information about the problems and
request for a corrected invoice, the payment period is shortened by the number of days between the 7th
day and the day the agency sends the invoice back to the vendor.

Even more concerning than the lack of due process in many jurisdictions was the troubling, informal process
driven by judges or other court personnel that coerce panel lawyers into reducing their vouchers or submit-
ting vouchers for an amount less than the actual work done. The following examples were among those
shared with the Task Force:

% A clerk called one panel lawyer to say the judge wanted to reduce the voucher by one-third,
telling the lawyer, “[ylou can agree to it now or let the judge do it and then appeal it and wait
months for any money

% A magistrate told a lawyer the judge wanted to cut his voucher and asked if he would take 10
percent off, which the lawyer agreed to do. The voucher had been “misplaced”for over a year.

% Some lawyers have given up the fight, routinely under billing their cases just to assure they
get paid timely. As one explained, “I'm doing what they may do to me!

A common sentiment among panel attorneys was that it is “insulting”for a court to say panel attorneys
are trustworthy enough for the court to entrust someone else’s liberty to them but then not trust them to
be honest in submitting their vouchers.

Consequences of Voucher Cutting

What one judge referred to as “willy-nilly” voucher cutting has deep and enduring consequences on the
federal indigent defense system.

In one district, 10 to 15 panel lawyers resigned in two years because of delays in payment and voucher
cutting. A panel representative from a small district noted that two panel lawyers had resigned because
of delays in payments and others may as well.



Control over and arbitrary cutting of vouchers must be
removed from unreviewable, unregulated judicial control
and given to an independent administrator outside of the
judiciary. Independence from judicial control in this matter
is essential. Even judges acknowledged that administrators
employed by judges could find their job in jeopardy if
exercising too much independence in reviewing vouchers.

Another panel lawyer noted that panel lawyers were reluctant to accept appointments on large cases be-
cause of delays in payments and cuts.“The reservoir of lawyers who can handle complex federal cases is
reduced by a reduction in rates and delays in payments.”Many panel lawyers are solo practitioners or with
small firms that lack resources to wait months for payment from the judiciary while they must continue to
pay their staff, rent, and utilities.

Undermining the Role of Defense Counsel

Some voucher cuts appear predicated on a misunderstanding of the role of defense counsel and chal-
lenges defense lawyers face. The following two basic defense function standards from the ABA Criminal
Justice Section help make this point:

% 4.1 Defense counsel should conduct a prompt investigation of the circumstances of the case
and explore all avenues leading to facts relevant to the merits of the case and the penalty in
the event of conviction. The investigation should include efforts to secure information in the
possession of the prosecution and law enforcement authorities. The duty to investigate exists
regardless of the accused’s admissions or statements to defense counsel of facts constituting
quilt or the accused’s stated desire to plead guilty.

*% 6.1 Under no circumstances should defense counsel recommend to a defendant acceptance
of a plea unless appropriate investigation and study of the case has been completed,
including an analysis of controlling law and the evidence likely to be introduced at trial.""

Cutting a voucher simply because a judge “refuses to pay $5000 for a plea”fails to consider all the necessary
work that led to the plea. It does not assess whether this was $5,000 to resolve a challenging case with a
difficult or mentally impaired client; whether the attorney had to conduct extensive research into a new or
novel theory of defense before reaching a resolution; or whether the attorney had engaged in significant
pre-trial preparations before a plea was ultimately reached. Cutting vouchers in complex cases, or those in-
volving difficult, time-consuming clients, without an opportunity for the lawyer to be heard unnecessarily
penalizes lawyers for being thorough. Cutting vouchers because judges disagree with the amount of time,
energy, and effort an attorney devotes to a case improperly puts a judge in the position of determining the
amount of justice an indigent defendant is to receive and forces the private bar to subsidize the govern-
ment’s obligation to provide zealous and meaningful representation guaranteed by the Sixth Amendment.

Defense lawyer advocacy cannot be viewed solely from a judge’s perspective. Sometimes issues may not

be well received by trial judges but are preserving a claim for appeal or laying the groundwork for a future
challenge to a procedure that may ultimately be invalidated.

Federal Indigent Defense 2015: The Independence Imperative A Report by the National Association of Criminal Defense Lawyers 55



56

Information regarding the means by which
key decisions impacting the federal indigent
defense system are made, the persons
making such decisions, and the criteria
applied to such decisions should be readily
available to both the attorneys who practice
in the system and the general public.

Nevertheless, advocacy is persuasion. If something is not persuasive to a judge (such as a 27-page sen-
tencing memorandum that cites only cases from other circuits), lawyers should be made aware and con-
sider other approaches to advocating for their clients in the future. Improving ineffectual arguments
should be a topic for defense lawyer training — not a basis for slashing a voucher. The Task Force ac-
knowledges, as one judge put it, a difference between a “forceful”advocate and an “unreasonable”one.
Defense lawyers should have support for arguments and not wage wars or battles on every conceivable
issue or “shout at the same decibel level for every argument”

A Better Way

The Prado Report recommended that “voucher administration and approval should be handled by a local ad-
ministrator. This local administrator may be a part of a federal defender organization, local resource counsel . ..
or an independent administrator in those districts where such an administrator would be cost-efficient."'*?

The type of documentation and level of specificity required to support a claim for compensation were
debated issues in drafting the CJA. The House of Representatives initially proposed that appointed coun-
sel submit affidavits in support of their claims for compensation for expenses incurred.The Senate pro-
posed requiring only written statements in support. The conferees decided that “[b]ecause attorneys are
officers of the court and subject to the discipline of the courts in which they practice, ... claims submitted
by them need be supported only by written statements."'*?

The Task Force recognizes the appropriateness of some level of review. The CJA Guidelines appropriately
require panel lawyers to maintain “‘contemporaneous time and attendance records for all work per-
formed, which are “subject to audit”and must be retained for three years.'**

However, any rules promulgated regarding voucher content should be clear and constant. Rules should
not require attorneys to disclose confidential client information to judges in order to receive full and fair
compensation for their work. In a recent letter to the judges of the Central District of California, panel at-
torneys referred to the “‘constantly evolving and ever-increasing demands regarding the level of detail in
our billing materials," referring specifically to recent requirements that counsel “explain the purpose of
client meetings (e.g,, potential debriefing for cooperation), explain the strategy that justifies the funds re-
quested for experts and investigators, and to identify by name the witnesses or individuals interviewed as
well as the purpose of the interview."'®>

Control over and arbitrary cutting of vouchers must be removed from unreviewable, unregulated judicial
control and given to an independent administrator outside of the judiciary. Independence from judicial
control in this matter is essential. Even judges acknowledged that administrators employed by judges
could find their job in jeopardy if exercising too much independence in reviewing vouchers.



A truly independent voucher administrator should simply review vouchers for evidence of fraud or
abuse.'?® Alternatively, even some judges expressed a preference for a “‘committee of defenders and local
lawyers”to undertake this review as they would be “aware of the real world of work that lawyers do. Prac-
ticing lawyers can easily spot exaggerated vouchers. This would be more fair than an individual judge re-
viewing the voucher. Regularity in this respect is better”

At a minimum, review by individuals other than judges should be part of the process. For example, in one
district before a district judge makes a significant cut to a voucher, the judge sends the voucher to the
Standing Committee (federal defender, panel representative, two active panel members, one emeritus
panel member, and the CJA administrator). If the Standing Committee believes the cut is unjustified, it so
notifies the judge. If the Standing Committee believes the cut is justified, it contacts the attorney, explains
the issue, and attempts to work out a compromise. If no compromise can be achieved, the district judge
makes the determination.'?’

Requiring attorneys to provide greater specificity or to explain or justify the work performed is especially
concerning when the judge is the arbiter. Lawyers are put in the precarious position of being asked to re-
veal confidential information in order to support their payment, creating a conflict of interest for the attor-
neys. Conflicts aside, requiring the attorney to disclose information about a client may paint the client in a
negative light — for example, if the client was difficult or unwilling to initially consider a plea offer — thus
violating the attorney’s ethical obligations to be an advocate for the client.

Finally, implementation of an electronic voucher system offers the potential to address many of these
concerns. However, after two different systems were considered, the AO chose the system favored by
judges and not the one that was carefully designed with extensive panel lawyer input to address CJA pro-
grammatic requirements. Currently, the AO only collects data on the amount paid on voucher submis-
sions. It does not collect any data on the amount submitted in an attorney’s initial voucher, the degree to
which that voucher is cut, or the reason such cut occurs.

The new system will permit individual courts to modify the system to allow them to process vouchers
without regard to CJA requirements or Judicial Conference policies and guidelines. The electronic
vouchering process should and hopefully will ultimately provide a means from which data can be gath-
ered regarding the judiciary’s cutting of vouchers, as further discussed in Fundamental Six below regard-
ing transparency.

Case Budgeting

Many lawyers in the Second Circuit spoke favorably of case budgeting. Jerry Tritz has been the
Second Circuit CJA Case Budgeting Attorney since 2007, when he began as one of three attorneys
hired as part of a pilot project. Tritz works with lawyers who have capital cases or mega-cases that will
involve at least 300 attorney hours per defendant or more than $30,000 in total costs. He works with
lawyers in developing a case budget, at times cutting those budgets and at times telling them their
estimates are too low. Budgeting forces lawyers to think about their case and its direction early on; it
does not constrain their ability to represent clients. Attorneys at DSO were "petrified" early on that
case budgeting could interfere with the right to counsel. To the contrary, Case Budgeting Attorneys
have been committed to protecting that right.

Case budgets are reviewed and approved by judges. Tritz has never had one rejected. Judges generally
ask him if he is satisfied with the budget or if the defender is satisfied.
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The availability of more data, however, must not be misused to blindly cut costs. The electronic voucher sys-
tem allows easy creation of “benchmarks”that individual judges, districts, and/or circuits could use in review-
ing and approving panel attorney vouchers. A panel lawyer in a district where judges recently started using
electronic vouchers expressed concern that judges are “really into running reports.But as other judges made
clear, not every deported alien or felon in possession case is the same. Judges cannot simply figure out aver-
age cost of types of cases (e.g, deported aliens) and then consider the average in cutting vouchers without
consideration of the many factors of the individual case or the work put into a case by a particular attorney.

Coordinating Attorney Position

As a report to the Judicial Conference in 2001 explained, “[a]ttorneys want to be paid promptly and
reliably for their CJA work. They do not mind having their vouchers reviewed or, in many cases,
even adjusted if the review is fair and consistent. Having one person review all vouchers for the
district goes a long way in making the reviews consistent."'*®

An independent supervising attorney may offer an alternative to judicial control of these
decisions. Consider, for example, the Maryland procedure: Maryland panel attorneys seeking
to hire experts or investigators present requests to the supervising attorney, rather than to
the judge ex parte. The supervising attorney reviews the request in the light of the
particular case and the practice in the district generally. If she finds the request reasonable,
she forwards it to the presiding judge with a recommendation to approve it; if she does not,
she will discuss her reservations with the attorney. If they cannot agree on a request to be
submitted to the judge, the supervising attorney submits the request with a
recommendation to disapprove any part she disagrees with. In all cases, however, the
supervising attorney serves as a filter for potentially compromising coommunications to the
judge regarding defense strategy, because she can have an in-depth discussion with the
attorney but edit as necessary, with the attorney’s concurrence, the requests she forwards
to the court. When a recommended request exceeds the statutory maximum the
supervising attorney prepares a memorandum in support of the request for the presiding
judge’s consideration for submission to the chief judge of the court of appeals (or
designee).”®

Although lauded in the Vera Institute report, the Task Force has some concerns about the CJA
coordinating attorney positions. Having an individual with a defense lawyer background and
practical understanding of the work of defense counsel is certainly preferable to review by a
judicial officer with no such background. Coordinating attorneys employed by the judiciary may
be placed regularly in the difficult position of simply making cuts, whether justified or not, more
palatable to the panel attorney — unable to exercise a truly independent role in assessing
vouchers. Depending on the employing judicial officer, the coordinating attorney may be forced
to become part of a process of “assess[ing] vouchers realistically,as one explained to the Task
Force, in light of the “reality of the economic climate”

Fundamental Six: The federal indigent defense system must
include greater transparency.

“Sunlight is . . . the best of disinfectants.”
— Justice Louis Brandeis

Confidence in any government-funded program requires transparency. The federal indigent defense sys-
tem costs more than a billion dollars annually and is supposed to ensure some of the nation's most cher-
ished rights to effective counsel and due process.
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Information regarding the means by which key decisions impacting the federal indigent defense system
are made, the persons making such decisions, and the criteria applied to such decisions should be readily
available to both the attorneys who practice in the system and the general public. Individuals should be
able to know and understand the ways in which important and fundamental decisions are made at the
district, circuit, and national levels. Information regarding voucher cutting; the selection, reappointment,
and removal of panel attorneys; the criteria for the selection, review, and reappointment/removal of fed-
eral defenders; and the ways in which decisions relating to funding, funding allocation, and position allo-
cations are made should be easily available to all interested individuals.

No comprehensive, independent assessment
of the CJA program has been completed

in the 22 years since the Prado Report.
Although long overdue, the Task Force

is pleased that Judge Bates announced

in December 2014 that an assessment
would begin in 2015.

Currently, at the national level, the AO and various committees of judges operate the system — largely in
secret. No publicly accessible document explains these committees and their duties.'*® Upon request of
the Task Force, the AO provided a short overview of the national structure, which is included as Appendix
C. That overview made no mention of the JRC, a committee that now exercises the critical role of allocat-
ing funds to defender offices based on formulas being developed from the work measurement study dis-
cussed above. Seemingly small things, such as the jurisdictional statement for the DSC, was only
attainable by the Task Force after a request to the DSC chair, who had to secure the approval of the chair
of the Executive Committee before releasing it.'"! The work of these committees is hardly a matter of na-
tional security that would warrant such a level of secrecy. An understanding of their defined authority and
duties is vital to even a cursory understanding of the federal indigent system.

The lack of transparency extends to the district level. Although some districts have plans that include
broad participation in the selection and review of panel lawyers, in other districts the process is largely a
mystery to lawyers who serve or want to serve on the panel and the broader public and clients who de-
pend on these lawyers to provide constitutionally mandated representation. In a district where lawyers
were only recently allowed an opportunity to offer input on the panel before the selections were ap-
proved in secret by judges, a lawyer aptly described the feeling of many lawyers in the district: “Judges are
behind the curtain, like the Wizard of Oz

In response to Task Force questions about voucher cutting practices and procedures, several lawyers ex-
pressed that it was “impossible to know." Some attorneys only learned of cuts to their vouchers after they
received payment and then compared the payment to their submission. These attorneys are never told
precisely what was cut, much less why it was cut. Although the claimed expenses in individual cases
should not be open for public inspection, which could compromise the attorney-client privilege, aggre-
gate data regarding the amounts submitted, the cuts made, the justification for such cuts, and the
amounts ultimately paid should not be shrouded in secrecy.

An electronic voucher system with wide access of data has the potential to allow better tracking both of
requests and rulings by judges. Ideally, a fully implemented voucher system will require judges who make
cuts to document the specific reasons for those cuts — without any possibility of individual courts modi-
fying this feature. Data regarding those cuts may then be regularly compiled and carefully monitored.
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Fundamental Seven: A comprehensive, independent review of the CJA program
must address the serious concerns discussed in this report.

The 1993 Prado Report concluded by highlighting the need to assure “oversight, review and evalua-
tion of the [CJA] program should be conducted on an ongoing basis,"and “a comprehensive global
examination of the CJA program should be undertaken every seven years to ensure continued viabil-
ity and cost effectiveness.""*? This “comprehensive study and analysis,”according to Prado, should be
performed by “an impartial entity” and “include an evaluation of the current system and an assess-
ment of long-range needs"'** The Judicial Conference’s report concurred with this
recommendation.'*

Despite that universal support, no comprehensive, independent assessment of the CJA program has
been completed in the 22 years since the Prado Report. Although long overdue, the Task Force is pleased
that Judge Bates announced in December 2014 that an assessment would begin in 2015.

On April 13,2015, Director Duff announced the formation of an ad hoc committee selected by Chief Jus-
tice Roberts. Although the committee includes two defenders and one panel attorney, six of the mem-
bers are judges and a seventh is a circuit court employee. Although the memo casts this as a “periodic,
comprehensive, and impartial review, the membership of the committee raises serious questions about
the promise of impartiality. Judge Prado told Task Force members that the Commission he chaired in the
early 1990s benefitted from a variety of perspective and, unlike the DSC comprised entirely of judges, was
“more independent” with “judges only a minority."'*

The scope of the ad hoc committee’s review will include the following issues:
(1) The impact of judicial involvement in the selection and compensation of federal public de-
fenders and the independence of federal defender organizations (federal public defenders
and community defenders);

(2) Equal employment and diversity efforts in the federal defender organizations;

(3) Judicial involvement in the appointment, compensation, and management of panel attorneys
and investigators, experts, and other service providers;

(4) The adequacy of compensation for legal services provided under the CJA, including maxi-
mum amounts of compensation and parity of resources in relation to the prosecution;

(5) The adequacy and fairness of the billing, voucher review, and approval processes relating to
compensation for legal and expert services provided under the CJA;

(6) The quality of representation under the CJA;

(7) The adequacy of support provided by the Defender Services Office to federal defender organi-
zations and panel attorneys;

(8) The adequacy of representation of panel attorneys on matters stemnming from CJA representa-
tions, such as contempt, sanctions, ineffective assistance of counsel, and malpractice claims;

(9) The availability of qualified counsel, including for large, multidefendant cases;



(10) The timeliness of appointment of counsel;

(11) The provision of services or funds to financially eligible arrested but unconvicted persons for
noncustodial transportation and subsistence expenses, (including food and lodging) prior to,
during, and after a judicial proceeding;

(12) The availability of reliable data to evaluate the overall cost and effectiveness of the federal
defender program;

(13) An examination of the national structure and administration of the defender services pro-
gram under the CJA; and

(14) The availability and effectiveness of training services provided to federal defenders and panel

The Task Force believes strongly
that independence should be the
primary focus of any review of the
federal indigent defense system.

attorneys.'
This list includes the important topics identified in this report, but it is unclear whether the ordering of
topics relates to the priorities or emphasis of the review. The Task Force believes strongly that independ-
ence (point 13 and, to some extent, point 3) should be the primary focus of any review of the federal indi-
gent defense system.

The memo from Director Duff does not address many important questions about the process through
which each topic will be evaluated. For example, it is unclear whether public hearings similar to those
during the Prado Commission will be held or how transparent generally the evaluation process will be.
Moreover, the timetable for the review must be sufficient to allow time for every significant topic to be
sufficiently assessed. For example, Judge Prado recounted to the Task Force that his committee did not
have time to follow through on some anecdotes or concerns relayed to them, such as “war stories about
voucher cutting."*” He would have liked a more extensive survey.'*

The memo from Director Duff would appear to grant the ad hoc committee considerable latitude to in-
clude such things as stakeholder advisory groups, which would bring the perspective of defenders, panel
lawyers, and those knowledgeable about, but not working within, the federal indigent defense system.

NACDL remains, as it was in 1992, eager to assist in this review. "NACDL, as the only national organization de-
voted solely to a professional and high quality of representation of persons accused of crime, seeks participa-
tion in naming qualified criminal defense lawyers to serve on the national policy-making body for federal
indigent criminal defense on an ongoing basis. We believe that such a body should include representatives of
the federal defenders, death penalty resource center directors, CJA panel attorneys, and the criminal defense
bar. We express our willingness to be a continuing resource for the provision of members of such a body."'*

The report should not simply assess the many areas highlighted above, but make recommendations that will
ensure the federal indigent defense system’s continued vitality and greater independence from judicial control.
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APPENDIX A

Definitions of Key Terms and Acronyms

Administrative Office of U.S. Courts (AO): The administrative component of the federal
judiciary, which is responsible for overseeing the expenditure of funds appropriated by Congress in the
administering the nation’s judiciary. The Defender Services Office (DSO) is part of the AO.

Criminal Justice Act (CJA) Guidelines: Policies and procedures of the Judicial Conference for
the administration and operation of the Criminal Justice Act. There is no enforcement mechanism for the
failure of individual judges to follow these non-binding guidelines.

Coordinating attorney: A lawyer employed in some districts to assess CJA panel attorney vouchers
and make recommendations to the presiding judge regarding hours and payment, secure additional
information when requested, or act as an intermediary between the judge and the panel attorney in

voucher approval or reduction.

Circuit Court of Appeals: The federal appellate courts that hear appeals from trial (district) courts
within their geographic region. Under the Criminal Justice Act, the judges of the circuit court of appeals
select the federal defenders in their circuit and review requests for excess vouchers from district courts.

Community Defender Organization (CDO): Private, non-profit organizations selected by the

district court, subject to its circuit council’s approval, that provide indigent defense services funded by an
annual grant. Unlike Federal Defender Offices, these private organizations are operated by a board, which
is responsible for selecting its federal defender. CDOs receive funding through the annual grant from the

Judicial Conference.

Conscription: The practice of requiring every lawyer who has entered an appearance in a federal
district to be a member of the CJA panel and accept appointments to represent indigent defendants.

Defender Services Committee (DSC): A national committee of federal judges responsible for
oversight of the provision of representation for indigent defendants, including making recommendations
to other committees on staffing issues or legislative proposals relating to indigent defense.

Defender Services Office (DSO): The office within the AO responsible for providing support to
federal defenders and panel attorneys as well as the Defender Services Committee.

District Court: A trial court in the federal judiciary that covers one state or part of a state and usually
has multiple judges who hear criminal and civil cases. Under the Criminal Justice Act, these courts create
a CJA plan for the district and approve vouchers. These courts also generally have a role in how panel
attorneys are selected and retained.



Experts: Services such as investigators, translators, or psychologists necessary for lawyers to represent
clients in many cases. If the service is appropriate and the defendant is financially unable to obtain an
expert, panel attorney may file a petition with the judge for approval of payment

Federal Public Defender Organization (FPDO): Government offices headed by a federal
public defender (FPD) — a federal officer appointed by the court of appeals for the circuit in which the
district is located — to provide defense services in a district.

Gleeson Report: Chaired by Judge John Gleeson, in 2005 the Subcommittee on Long-Range
Planning and Budgeting drafted an internal, non-public report titled Should the Structure of the Defender
Services Program be Changed? Report to the Committee on Defender Services of the Judicial Conference
of the United States. The report recommended against placing the Defender Services program outside
the judiciary as a judiciary cost-containment measure.

Independence: The ability of lawyers representing indigent defendants to do so without judicial or
other interference or control. The first of the ABA's Ten Principles is that “the public defense function,
including the selection, funding, and payment of defense counsel, is independent!

Panel attorney: Private attorneys selected under District Court CJA plans to accept appointments to
represent indigent defendants. Attorneys submit a voucher to secure payment as an established hourly
rate. Some panel lawyers take few cases while panel work forms the bulk of practice for others.

Panel (or CJA panel): The group of panel lawyers selected (or conscripted) to accept CJA
appointments in a district. Selection methods vary, and most districts periodically review membership.

Prado Report (Report of the Committee to Review the Criminal Justice Act):
Chaired by Judge Edward Prado, this 1993 report to the Judicial Conference assessed the effectiveness of
the Criminal Justice Act and made several recommendations, most of which were adopted. The
recommendation for creation of a Center for Federal Indigent Defense Services, outside of and
independent from the AO, was not adopted.

Sequestration: Automatic budget cuts to certain categories of outlays, which notably and severely
struck those who provide representation to federal indigent defendants in 2013.
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Voucher: A request for payment for the provision of services. Judges or their assigned surrogates must

approve CJA panel attorney vouchers.
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APPENDIX B

Mission Statement

NACDL Task Force On Federal Indigent Defense

The year 2014 will mark the 50th anniversary of the passage by Congress of the Criminal Justice Act (here-
inafter "CJA"). As we approach this milestone, it is appropriate for us to evaluate both the successes and the
failures of our nation'’s delivery system for federal indigent defense services.

When then-Attorney General Robert F. Kennedy appeared before the Senate Committee on the Judiciary
and advocated for the passage of the CJA, 30 percent of federal defendants qualified for appointed coun-
sel; today the figure is nearly 90 percent. In 1963 the number of federal cases assigned to appointed coun-
sel was approximately 10,000; by 1993, when the last major reviews of the CJA were undertaken'® over
83,000 appointments were made in our nation’s federal courts,”' an eight-fold increase. Today that number
exceeds 229,000."*? Over this same time period, the budget for federal indigent defense has grown from $1
million dollars in 1964 to over $1 billion today.'>

The exponential growth of the federal indigent defense system has mirrored the explosion in the number
of criminal laws and regulations being prosecuted in our federal courts. During that same period, we have
also seen the nature of criminal defense practice become increasingly complex both generally and in fed-
eral court in particular. These rising complexities are due in no small part to factors such as the increasing
use of forensic evidence, the rise of mandatory minimum sentencing, developments in technology, the
complexity of federal sentencing due to the advent of the Federal Sentencing Guidelines, and an ever-
growing list of collateral consequences for clients as a result of criminal convictions.

The recent events surrounding sequestration and federal budget cuts have highlighted many of the cur-
rent federal indigent defense system's strengths and weaknesses. The impact of these events on institu-
tional defenders, members of the private bar who participate in the CJA's Panel program, the clients whom
we represent and the criminal justice system as a whole has made clear the need to review and re-exam-
ine the current state of federal indigent defense.

Guided by the ABA's Ten Principles of a Public Defense Delivery System, this Task Force will examine the
current state of the Criminal Justice Act and the federal indigent defense system'’s ability to adhere to these
Principles.

With that in mind, the Task Force will research the historical development and evolution of the Criminal
Justice Act and the federal indigent defense delivery system; document the short- and long-term effects of
sequestration on federal indigent defense; consider the unique challenges that face the federal indigent
defense system which must provide representation to a broad range of cases, communities and clients;
and make recommendations as to how Congress, the federal judiciary, and the defenders themselves can
best meet the ever-changing and increasing demands of the federal criminal justice system.

By so doing, it is hoped the federal system will return to its role of setting a standard of excellence to which
states and nations alike can aspire; one in which those unable to afford counsel are assured of the high
level of effective and zealous representation that the Sixth Amendment guarantees and justice demands.



APPENDIX C

Organizational Relationships and DSC Jurisdictional Statement

Enclosure 1

CRGANIZATIONAL RELATIONSHIPS UNDER THE CRIMINAL JUSTICE ACT
WITH FOUUS ON THE ROLE OF THE ADMINISTRATIVE OFFICE OF THE 1LS. COURTS

Various entities provide conreol, oversight, guidance, or aasistance with respect 10 progrot
management or the delivery of representetional services under the Crimingl Justice Act (C1A]
and related stetutes.

The couns of appeals are autharized by the CTA to appoint federal public defenders (for each
district within their respective cireuit thal hag o CIA plan establishing & federal defender
organizetion) to four-yewr termns, after considaring recommendations of judges from the relevant
district courts; fix each federal public defender’s salary at a level nol o exceed that of the U5
Amoenay for the district served; and epprove the number of full-time allorneys the federal public
defender may hire.

The judicial councils of the cireuits make orders for the effective and expeditious sdminisation
of justice within their respective cirewits, The CIA peovides that district court CIA plans mus: be
approved by the judicial council for the circuit, and that prior to doing su, the council sholl
supplement the district plan with provisions for representation on appeal,

The district cours ane responsible for a plan for fumishi jon undes the
CIA, Subject o the approval of te cincuit judicial council, te district coun determines whether
1o rely exclusively upon the appoi ol private panel or to seck the ercation of o
federal public or community defender orgamzmmn The district court relains authority over the
appointment of counsel and iated and reimk of exp of pane]
avomays at that level, subject to the approval of the chiel eireuit judge (or civcuit judge delegate)
for payment of excess compensation claims,

As originglly enacted, the CJA assigned significant poliey, oversight, and adminisrative roles o
the Judicial Conference md the Director of the Administative Offiee of the LS. Couris (AQ).

The Judicial Conlerence, as the policy-making body for the federal judiciary, promulgates
guidelines and pelicies for the administration of the CIA and related sianutes. The Judicial
Conference’s Commilles on Defender Services is the primary body cherged with naticnal palicy
formulation for and fiscal and edminiswative oversight of the progrom. 1t recomemends policics
and 1undmgp.|om|cs and monitors the sxpenditure of CIA funds, advises the Judicial

[ af d: that require additienzl and, when the budget is being
prepared, proposes I’LLndmg. FEUEsts 10 SUBPorT th,c program. The De.[‘mdgr Sen'lces Com:mtb.c
(D3C) mikes legi and policy to the Conf w

amend the CJA Guidelines. While the Coaference has delegated to the DSC the authority to
approve funding for individual Feders! Defender Organizations (FDCs), il retaing the vitimate
authority 1o approve guidelines, policies, and fundirg for the Defender Services program,

Page2 —

The A is the administrative componeal of {he federa] judiciary, The Director is responsible for
oversezing the expenditere of funds apprapriated by Congress for the administration and
operstion of the federul appellate snd district courts, and various proprams and sclvities placed
under the judiciery's supervision, including the Defender Services program,

Afier the Act was passed, the Chief Justice inted a i ber ad hue C

Implement the CIA. Initiafly. the administrative, Smls‘nml end financial services for thr:( 1A
prograan, s well a3 stalf support for the implementation committes. were principally furnished
by staff from the A"z Financial M. Personnel, Administrutive Services, and Spoce
end Faetlities Divisions, and its OfGce of General Counsel, To enhance coordivgtion of CIa
otivities within the AO, and to provide batter serviee to the courts and defender offices, the
Criminal Justice Act IDivision was created in Novemnber of 1975, The Criminal Justice Act
Division was renamed, in 1987, to the Defender Se Division. In recopnition of the wnique
netize of the Defender Services progeam and the importance of its mission, in 2008, the Defender
Services Division was elevated to the Office of Defender Services. As a conseguence ol a broad
restructuring of the ACHin 2013 impacting most parts of the AQ, the Defender Services Office
{50) became part of the Depariment of Program Services,

Under the supervision of the Director of the AQ, and with direction from the Defender Services
Commitiee, DS is responsible for administedng (ke fedesal defender amd appeinied counsel
program. DSO provides policy, legal, management, and fiscal advice on related matters to the
Digzetar, the DS, judicial officers and emp , private und Federal defenders and
theirstaffs.  The DSO"s responsibilities include truining for persons peoviding representational
aervices under the CTA.

Funds to implement the CIA are provided Lo the Judiciory by specific appropriation for Defender
Services, which is separate from the three th:rpl'mary judiciary aceounts (i, salery and
CXPENECs, mmmly, and fzes for jurors). Onee approved by Congress, the uppropristion provides
far F sxpense reimtk und tmnm;o[mons fuenishing representationzl
services undet the CIA and for operation of FDOs. The budget request for Defender Services is
subimitted Ty the DSC w the Judicial Conference Committes on the Budget for consideration and
then to the Judizial Conferenee. The snnual Grancial plan is likewise submitied to the Execulive
Committee of the Judiciul Conference for consideration. The ACs Budget, Accounting, and

Py DOffice i budget formulation and ion of the Defencer Services and
ather judiciary accounts.

There are three compenents in the “muwd" Defender Services system thar have different needs:
1} federal public defender organizasions (FDOs], Z) ity defender arg ions (CDOs},
and 3) CJA punel alloreys.

1. Singe FDOs are entities of the federal judiciary and all personnel are federal emplovess,
DS0 provides support in concert with other AQ offices which wlso support the courts, As
such, DSO relies upon various otker entities to support and maintain it services to the

Page 3 — Organizational Relationship

FIOs, Severul AQ olfices provide serviees directly Lo federal defenders and their staifs,
Through ar interagency egreement, and werking elesely with the training staff in D8O,
tlie Federal Judicial Cener {FIC) assists DEO by delivering wraining programs for feders]
defenders and their staffs, This list is not exhaostive and generatly these services are not
provided w CDOs, Within the AD* q Dc-puruml of Administrative Services, the Human
Chffice | 1wl pagroll services; the Hudget,

Accounting, und I’romremcm Office mqlﬂ vrml:hl:r and other payments through it
aecounling und other systems t« foderal defenders and Lkeir staffs, and provides

uisiti and contract admi ion services; and fae Facilivics end Security Office
provides services for acquisiion and leasing of spacs, The Office of the General Counsel
secures represetitation for FDO employees being sued.

2. 005 are nonprofit legal services organizations Incorporated under the lews of (ke state.
DS provides support to CTHs but relies on the assistance of other AQ offices to a lesser

degree,

kX Beeause he progratn relies on & large network of CJA panel ullomeys, DSO provides
suppert and training to these private citizens to meet their needs, The AD's Defender
Services (Office provides funding 1o suppont over 12,600 panel attorneys nutionwide
whose vouchers account for their time on an hourky basis. Defender Services tracks these
wvoucher payments, provides case budgeting support and also offers panc! attoreys in-
person training, webinars, o telephone kotline, technical litigation support and a regulurly
upduted wehsite designed for defenders and their siaff. The AQ's Department of
Administrative Services, Budget, A ing, und P 1 Office the
voucher payments.

The Office of Audit, using national contract auditors, performs Gnancial eudits of FDNs and CJA
payment systems that complement DSCYs progrum of regular on-site management and
operetional reviews of federal defender arganizations.

Under the recent A0 reorganization, the Defender Services informarion teermelogy (1T}
portfolio, which had been munaged by DSC, is now the responsibility of inother uzit within the
Department of Progrem Services, the Case Management Systems Ofice (CMSO), CMSC also
manages 3 nwmber of court epplications, CMSChworks closely with the Department of
Technalogy, which provides support fur the courts, and also manages many key applications in
use througrout the Judiciary. CMSO's werk is assisted by national FDO personne] located in
Sun Anloniv, in ediition to & D50 laisan. Computer Sys:em Administrators in local offices are
an important parl ofth: overall TT support strectare. Their pmnar} duties ere local IT

ibility for individuel effice IT & and assisting end

users, and for ldgation suppon

SC Jurisdictional Statement

COMMITTEE ON DEFENDER SERVICES

To overses the provision of legal ion t defendants in criminal cases who cannot

afford an sdequate defense, :

Provide geaeral policy gmdmc in mlm:rcmuon and application of l.hc Cmnmal

Justice Act and related statutes, incl & AT I 5 L0

the Gridelines for the Adminisiration of the Criminal Justies Act and Rr:]alcd Statutcs,

reoommendmg '\ppruva] o the Tudicial Conference for other amendiments to these
and g and modifying forms used by the counts in administering

the Act and relared 5Iamlr:s.

Review and make dations 1o the C itiee on Judicial Resources on
policy concerning compensation and staffing for federal public and community
defender organizations,

Review I:udt,cl am] Lranl feguesls [mcludmg stallingp of federal public and community
d.cl'cnd.cr und HPTOVE APRTO amnum-. subject to applicahle

& pproved palicies, or i;

Review the Administrative Office’s fiscal reports concerning appointments and
payments under the Criminal Justice Act.

Monitor, analyee, and propese for Judicial Conlerence consideration legislation
affecting the appointment and compensation of counsel and, where sppropriate,
muke recommendations to other Judicial Conference commitiees and to the Judicial
Caonference regarding issues which impact upon the defender services program,

Ensure, te the extent possible, sdequate and appropriate substantive training of
all persons praviding representational services under the Criminal Justice Act,

Mumitor the expenditure (sfl. “riminal Justice Act funds, ddv\-.c the Judicial Confersnce

{or ather © as iate) of d I in the defender
semces pmgram which require addmunal resources, amd, when the budger is being
1 propose ad Tunding and e support the delender services

program teking intw secount the overall fiscal situation of the judiciary.
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Voucher Cutting Correspondence

October 23, 2014

The Terorable Wiliiam 3, Traxler. Jr., Chief Tudge
Tourtk Cirewit Court of Appeals

300 last Washinglon Street, Suite 222 @COPY

Greenville, 5C 29601

Re: CFA 20 Voucher No. 140735000097
USA v. Joseph Williamson, Cr. 9:12-410,

Atorey Christosher Adams
Dear Chicf Judge Traxler:

Lenelose herewith Cla 20 voucher and request for excess peyment in 1he above case. |
fave been over this voucher on numeroas oceasions simee it wes submitted, wod [ recall the case
as though it happened jas: Ll week, Mr, Adams took over the case from the Public Defender
and he rapresented, in my opinion, 1he meanest and meost guilty defendant [ have had in my cour
Tor miny vears, Lvesybody connected with the cour: was shocked when the jury retumed a not
guilty verdict, and § believe the not guiliy verdier was due to the tremendous meunt of work Mr,
Adarms did on the case. Frankly, Treeally could sot believe that the jury could scquit the
defendant as he beat another iamate almost to death, Only the deferdant’s testimony gave him
any Tape, and Twas truly amazed that the jury aceepred i,

This is the larpest deviation from the norrmal jom with: which 11 ver been
confronted as [ recall. If you can pive success consideration, and § believe the success was due to
the time that Mr. Adams spent on the case, taen 1 reeammend it for payment. (n the oiher hand,
if success alone due s hard work is not sufficeent for this kind of variance, then T recommend
chaat e ot sonount b redusal w0 317, 500,00, woed 1 eeriaioly Jeave 1o your good judgment
- figure we should use, [ am recommending the Larper, but [ centinly wall wmdersiand the
need 1o reddace il

Tsend iy very best wishes.

T s Blatt, Je.

Shlrim
enclosunes
we: Claire Woodward O Donnell, Panel Administrator

led to four ex parte hearings in the first two days of trial,
I
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Tt Law Orrice oF

Clocstophior P! ldlarna

A PRCFTEIURAL CLMRTRATION

December 4, 2014

Chief Judge Wiltiam B. Traxler, It.

United States Court of Appeals for the Fourth Circuit
300 East Washington Street

Suite 222

Greenville, 5C 29601

RE: CJA voucher in USA v. Williamson, 9:12-cr410-SB
Woucher number 1407000037

Dear Chief Judge Traxler;

I was notified today that you have proposed reducing my CJA voucher
for the defense of Mr. Williamson from $28,132.54 to $20,541.24, [ ask that
you reconsider and authorize the full payment for the following reasons.

First, the voucher is accurate and reasonable in this challenging case that
resulted in the dismissal of one count and an acquittal on the remaining count.
Judge Blait, who is in the best position to know if my bill is accurate and
reasonable, told me that he would be recommending the full payment of the
voucher, He presided over the four-day trial. In this prison assault with intent
to murder and assault with serious bodily injury prosecution, the defendant was
acquitted despite the i af five ing The case was
further complicated by the fact that the client has a well-documented history of
multiple mental ilinesses, suffered from paranoia, and was not properly
medicated by the county jail. (I was appeinted after the [ederal defender
withdrew duc NN ¢ e I issocs

After the acquittal, Judge Blatt said,

I've got to note, Mr. Adams, 1 always thank court-appointed
counsel for their services. So 1 was going to thank you. And I am
going to add to that, T don't know if I've ever seen a bener tried
case than you did in this instance, and I congratulate you on it.

102 Baoap STREET + Sume O+ CHuw S 2940!-22?6
phore: 3435772153 = fax: BIT.883.2114 + chris@luri dnrnal
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{Attachment, Transcript p. 26, lines 5-10.) I certainly appreciate Judge Blai"s
considerate words. [ trust that they were an honest statement that reflected the
amount of work that went into and was demanded by this case.

Second, while you have an independent role in

above $9,800, it is appropriate W aford deference to Judge B]arts careful
consideration of the voucher and his approval of 52§,132.54. Judge Blant did
not rubber stamp my voucher. We met in his cha.mbers 10 teview the case and
the bill before he told me that he would approve the full amount. Tt was clear to
me that Judge Biart carefully considered the voucher before finding it o be
accurate and reasonable. T ask that you defer to Judge Blatt’s judgment as to
the accuracy and reasonableness of this voucher.

Third, this voucher has already been adverscly impacted by the
sequestration rate reduction. Much of the 230 hours in this case was billed
during the period of the sequestration rate reduetion. Thus, this bill is lower
than it would have otherwise been but for the funding issues that seriously
impacted the federal defender and CTA counsel communities.

Fourth, restoring this voucher to the amount approved by Judge Blat
sends the right message to CJA counsel. CIA counsel should accept
appointment to tough cases and then do the work that is required. CIA counsel
should not be d to screen | jal appointments so that we may
avoid appointments to cases that run the risk of exceeding the presumptive
maximum or refuse to do the work that is required out of fear that the vouchers
will be reduced. For what it is worth, the magistrate appointed me to this tough
case; I did not seek it oul

Fifth, and finally, since | have not been provided “a brief statement of
the reason(s)” for the proposed reduction,' I hope this letter addresses the
court’s concerns by shedding light on why this voucher is accurate and the
work rendered was reasonable and necessary. [t is my further hope that the
proposed reduction to this voucher was not contemplated as & means to save
CIA funds. There is no doubt that the past two years have been wugh for the
Judiciary and CIA counsel. CJA pancl tatives Ly me

! The Guide to Judiciary Policy, Val. 7, Part A. Chapier 2, § maﬁ(a) provides that
“prior motice of the progp ion with a brici’ Fow it™ shall
be provided appomw-d counsel. 1T the court is not |l|r.'||||od o approve the amount
approved by Judge Blan. | respectfully request to be provided a beiel sement of nmsons
o that [ may address the eourt’s specific concems,

Page 3 — December 4, 2014

that there are a handful of places around the country where pervasive voucher
cutting has been used as a cosl saving measure. 1 was also told that the Judicial
Conference discourages voucher cutting as a cost saving measure. Frankly, this
was news to me. However, upon looking, the Judicial Conference policy states,
“(viouchers should not be__ reduced for the purpose of diminishing Defender
Services program costs in response o adverse financial circumsiances, (Guide
to Judiciary Policy, Veol. 7, Part A, Chapter 2, § 230.33 Impact of an
Appropriation Shortfall on Voucher Review.)

Chief Judge Traxler, [ am honored to serve on the CIA panel. 1 do my
best to work hard, to work smart, and (o effectively represent my indigent
clients, 1 also bill honestly, Since my voucher is accurate and reasonable, and
since reducing the voucher to save CJA funds is contrary o policy, I ask that
you please approve the voucher of $28,132.54, which is the amount approved
by Judge Blan. IF you have any questions, | would be honored to discuss the
matter with you at your convenience, which is specifically permitted by the
Guide to Judicial E—‘c:nic:y.2 Thank you for your consideration of this matter.

Alos

Christopher W. Adams

Sincerely,

At Transcript p. 26

CC:  Sol Blant Jr., USDC
Claire Waondward, CIA Clerk

? The Guide to Judiciary Policy, Vol. 7. Part A, mmz.gmsﬂe}mm
“Nothing ined in thia guideline should be as reguiring a hearing or as
discouraging the court from communicating informally with counsel about questions or
concems in person, lelephonically. or elecironically, as deemed appropriate or
necessary.”
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Page 4 — December 014 (Attachment Transcript

6
1 (WHERSUPON, the closing argument sf Mr, Adame is
2 sempletad. )
3 {WEEREUFON, the requested renarks of Judge Blatt
4 follow.)
£ THE COURT: You can be seated, pleass, 1've got to
[ note, Mr. Rdams. I always Chank sourt-appointed ocounsel for
7 their services. Sc I was going to thank yeu. And I am going
B ce add to that, T don't knew Lf I've ever s8R a BETCEr Lrled
] caze than yeu did in this instance, and I congratulace you on
1 it.
11 IWHEREUFON, the reoquested pertions are comcluded, |
13 e
13 I certify chet the toregeing Is & corrfect Lramscript from thae
14 record of proceedings in the above-enzicled macter.
15
16 s/Jenniter H. Williama
17 ncgust 18, 2014
18 Jannifar K. Williams, RFR
19
20
21
2%
23
24
28

December 5, 2014

Uninrep Stares Dngreret Coury

LNSTRICT 01 S0UTH CARLLINA
PusT Ceeey Bt
Cheara s, SOUTH CARCLTRY F9402
Son B, [ December 35,2004 Tewssitonm st £18-147T0
Sehirom Lren Sreres Disrsiess Juion Far (343 5701470

Tae Honorahle William B. Teaxler, Jr,, Chief Judge
Fourth Cireuit Court of Appeals

00 East Washingron Streel, Suite 212

Greenville, SC 29601

Re; CJA 20 Voucher No. 140730000097
1USA v, Joseph Williamgen, Cr. %:12-410,
Attorney Christopher Adams

Tear Chief Judge Traxler:

[ have u copy of the letter Chris Adams sent 1o you in the abeve mattar
asking that the ful! amount of his fee request be approved. He quotes me several

fimes as saving That T told him that | would recommend full paymert af the
voucler, As you will note from my recommendation in my lerier of October 23,
2014, T made 2 dual recommendation which is exactly what I old Mr, A_dams,_ and
my foeling about his fie has ot changed. Tunderstand the use of CTA lunds is
something that mus: he puarded. and | understand, 100, he need for the
recomiendation thal you made.

[ send my very best wishes.

St

[
Ms, Claire Wowdward (0 Donnell
Christopher W. Adams, Esquire

William B, Traxler, Jr.
Chiet Judge Fax (84} 2912732
December 1%, 204

Telaphone (464) 2412720

Mr, Christopher W, Adams
102 Broad Street, Suite ¢
Charleston, §C 29401-2276

Re: United States
G 2-cr-410-5

Diear Mr. Adams:

1 have your letter of Dy ber 4, 2014, requesting a ination of your
CIA voucher. The distzict judge whe handled your case reconunended thal you be
paid in full if success at trial was a congideration,  Frankly, whether a verdict is
guilty or not guilty is nat a factor for me in determining whether a paricular fee is
fair and reasonatle,

1f suceess was not a consideration, the distriet judge recommended that you
b paid a substantially smaller amount. 1 decided that you should be paid more
thun the district judge recommended.

Nevertheless, by copy of this letier o Ms. Claie Woodward, 1 am
requesting Lhat she relum your timesheets 1o me for lurther review and a
determination of whether the amount authorized should be changed in light of the
Tacts sets forth in vour letter. T will iry o resolve this maner as quickly as [ can,

Best wishes tor the holidays,

Sincerely,

William B. Traxler, Jr.

cer Judge Sol Blai
Ms, Claire Woadward

| |
December 19, 2014 nu 13,2
UNITED STATES COURT OF APPEALS UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT FOR THE FOURTH CIRCUIT
30 Fast Washinglon Strect A0 Fast Washinglon Street
Creenville, South Caralina 23601 Creenville, South Carnling 20601

William B, Traxler, Jr, Telephone (84} 241-2730
Chief Judge Foe (864; 2412732
January 13, 213

Mr., Christopher W. Adams
102 Broad Street, Suite O
Charleston, SC 29401-2276

Rer  CIA Voueher in United States v, Williamson - 9:12-ce-410-58
Dear Mr. Adams:

AL your request T have reviewed my prior decision 1o pay you $20.541.24 as
compensalion for representing Mr. Williamson, In doing so, I have examined the time

records you submitted in your request for $28,132.64. These records reflect a preat deal
of work on this case, and | have no reason to challenge the tme you represent as spent in

the various aspects of case preparation. Nevertheless, whal is paid CIA anomeys does
not depend exclusively on the time they spent working on the case, although this (s a very
important factor, What is paid instead depends on what is lair and reascnable for the
representztion of this particular client an these particular charges.

In determining what is Giir and reasonable lor 2 particular case, | give greal weight
o the apinion of the district court as to whar a fair and reasonsble fee would be. Here,
the judge who handled the case is ane of the lengest serving and most distinguished
Judges on the federal bench. His view, not exactly as you represent it, is that the cost of
representation here should be much less than you reguest.

All the relevan factors being considerad, [ will give you the benefit of every doubt
and ingrease my approval, though slightly, up to $32,541,74,

1 admire your ability and persistence.

Sincerely.

William B. Teaxler. Ir.

cer Judge Blat
Claire Woodward

a xipuaddy

Federal Indigent Defense 2015: The Independence Imperative A Report by the National Association of Criminal Defense Lawyers 67



ENDNOTES

1.287 US. 45 (1932).
2. Id. at 68-69.
3.304 US. 458 (1938).

4. UNITED STATES COURTS, CRIMINAL JUSTICE ACT: AT 50 YEARS, A LANDMARK IN THE RIGHT TO COUNSEL, Aug. 20, 2014
[hereinafter CJA at 50], available at http://www.uscourts.gov/news/2014/08/20/criminal-justice-act-50-years-
landmark-right-counsel.

5.1d.

6. /d.

7.1d.

8.1d.

9. REPORT OF THE COMMITTEE TO REVIEW THE CRIMINAL JUSTICE ACT 9-10 (1993) [hereinafter Prado Report].
10. THE CRIMINAL JUSTICE ACT IN THE FEDERAL COURTS (1967) (last visited July 17, 2015).

11. CJA at 50, supra note 4.

12. Prado Report, supra note 9, at 9-10, quoting Senate Report No. 91-790, 91st Cong. 2d Sess. April 23, 1970, at
18 (emphasis added).

13./d.at 1. Prado Report, supra note 9, at vii.

14. REPORT OF THE JUDICIAL CONFERENCE OF THE UNITED STATES ON THE FEDERAL DEFENDER PROGRAM 39, submitted by the
federal judiciary to Congress pursuant to Section 318 of the Judicial Improvements Act of 1990 (1993) [hereinafter
Judicial Conference Report of 1993].

15./d. at 16.

16. Id.at 17. Although the original source documents are cited, some of the content and structure of this
section comes from a summary dated Dec. 2005, which was provided to the Task Force by DSO. The document,
entitled Compilation of Background History and Information, U.S. Defender Program, is posted on the Task Force
website.

17.1d. at 37; Prado Report, supra note 9, at 92.
18. Prado Report, supra note 9, at 91.

19. SUBCOMMITTEE ON LONG-RANGE PLANNING AND BUDGETING, SHOULD THE STRUCTURE OF THE DEFENDER SERVICES PROGRAM BE
CHANGED? REPORT TO THE COMMITTEE ON DEFENDER SERVICES OF THE JUDICIAL CONFERENCE OF THE UNITED STATES (2005).

20. /d. at 28.

21. CJA at 50, supra note 4.

22. Judicial Conference Report of 1993.
23./d.at 7.

24. Judicial Business of the U.S. Courts, 2012 Annual Report of the Director,
www.uscourts.gov/Statistics/JudicialBusiness/2012.aspx (229,188 CJA appointments); Judicial Business of the U.S.
Courts, 2014 Annual Report of the Director http://www.uscourts.gov/statistics-reports/criminal-justice-act-judicial-
business-2014 (210, 205 CJA appointments) (last visited July 17, 2015).

25.The timing and details of sequestration are explained in the AO’s 2013 Annual Report, available at
http://www.uscourts.gov/statistics-reports/fiscal-year-2013-budget-sequestration-and-judiciary-annual-report-2013
(last visited July 17, 2015).

26. ABA TEN PRINCIPLES OF A PUBLIC DEFENSE DELIVERY SYSTEM (Feb. 2002), available at
http://www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent_defendants/Is_sclaid_def_ten
principlesbooklet.authcheckdam.pdf (last visited July 30, 2015).

27.1d.


http://www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent_defendants/ls_sclaid_def_tenprinciplesbooklet.authcheckdam.pdf

28.The Task Force had difficulty finding a publicly accessible description of the responsibilities for various
committees. The descriptions of the Budget and Executive Committees were taken from a 2009 report provided by
DSO: Judicial Conference of the United States, Jurisdiction of Committees (2009), previously available at
http://www.uscourts.gov/judconf/09_Sep_Juris_Statements_Final.pdf. See also Email from Pamela Hamrin to Joel
Schumm, Oct. 17, 2014. Sometime during the drafting of this report, the provided link was removed from the AO's
website. A scanned printout is posted on the Task Force's website.

29. Email from Cait Clarke to Bonnie Hoffman (Nov. 12, 2014).
30. Jurisdiction of Committees, supra note 28, at 13.

31./d.

32./d.

33. See supra notes 25 & 28.

34. See supra note 28.

35.18 U.S.C. § 3006A(g).

36. 18 U.S.C. § 3006A()(3).

37.18 U.S.C. § 3006A()(3), (d)(3), (g)(1).

38. Richard A. Posner & Albert H. Yoon, What Judges Think of the Quality of Legal Representation, 63 STAN. L. Rev.
317,325 (2011).

39. NORMAN LEFSTEIN, SECURING REASONABLE CASELOADS: ETHICS AND LAw IN PuBLIC DEFENSE 231 (2011).
40. Letter from Chief Judge Loretta A. Preska et al. to Honorable Joseph R. Biden, Jr. (Aug. 13, 2013).

41. See, e.g., JOHN P. GROsS, NAT'L Ass'N OF CRIMINAL DEF. LAWYERS, RATIONING JUSTICE: THE UNDERFUNDING OF ASSIGNED
COUNSEL SYSTEMS (2013), available at http://www.nacdl.org/gideonat50/; NAT'L AsS'N OF CRIMINAL DEF. LAWYERS, AMERICA'S
PROBLEM-SOLVING COURTS: THE CRIMINAL COSTS OF TREATMENT AND THE CASE FOR REFORM (2009), available at
http://www.nacdl.org/criminal-defense/problem-solving-courts/; RoBerT C. BORUCHOWITZ, MAUA N. BRINK & MAUREEN
DimINO, NAT'L Ass'N OF CRIMINAL DEF. LAWYERS, MINOR CRIMES, MASSIVE WASTE: THE TERRIBLE TOLL OF AMERICA'S BROKEN MISDEMEANOR
CouRrTs, available at http://www.nacdl.org/WorkArea/linkit.aspx?Linkldentifier=id&ItemID=20808.

42. See generally supra note 28 (summarizing committee duties).

43.The conference included presentations by AO staff and a representative of the Budget Committee. Members
of the Task Force attended that meeting and also met with many defenders individually at the time.

44.The solicitation for grant proposals is available at
https.//www.bja.gov/Funding/13AnsweringGideonsCallSol.pdf. The grant award is summarized at
http://grants.ojp.usdoj.gov:85/selector/office?po=BJA&fiscalYear=2013&defaultYear=Y (click on "BJAFY 13
Answering Gideon's Call: National Assistance To Improve the Effectiveness of Right to Counsel Services”).

45, Lefstein, supra note 39, at 140. For example, all lawyers in the Lancaster County Public Defender in Lincoln,
Neb., have kept track of the time for more than three decades. As one lawyer from that office explained, maintaining
time records provides “evidence that formed the basis of [their] standards and has positively impacted [their]
workload and allowed [them] to better equalize the distribution of work within the office!” Id. at 159.

46. See supranote 12.

47. See supranote 19, at 8.

48. Memorandum to chief judges from Leonidas Ralph Mecham, July 1, 2004.
49. [d.

50. United States Courts, Judiciary’s Cost-Containment Efforts — Annual Report 2013, available at
http://www.uscourts.gov/FederalCourts/UnderstandingtheFederalCourts/AdministrativeOffice/DirectorAnnual
Report/annual-report-2013/judiciary-funding/judiciarys-cost-containment-efforts.aspx (last visited July 17, 2015).

51./d.
52.1d.

Federal Indigent Defense 2015: The Independence Imperative A Report by the National Association of Criminal Defense Lawyers 69


http://www.uscourts.gov/FederalCourts/UnderstandingtheFederalCourts/AdministrativeOffice/DirectorAnnualReport/annual-report-2013/judiciary-funding/judiciarys-cost-containment-efforts.aspx

53. Sam Stein & Ryan J. Reilly, Sequestration’s Biggest Victim: The Public Defender System, Aug. 19, 2013,
available at http://www.huffingtonpost.com/2013/07/22/sequestration-public-defender_n_3624111.html (last
visited July 17,2015). Judge Traxler, chair of the Executive Committee, later acknowledged the defender budget was
“hit particularly hard” under sequestration when defender offices lost approximately 400 employees and attorneys
and staff were furloughed approximately 150,000 hours. Zoe Tillman, Federal Defenders Set to Fill Jobs Lost Under
Sequestration, National Law Journal, Mar. 11, 2014,

54.CJA at 50, supra note 4.

55. Eric H. Holder, Jr, Defendants’ Legal Rights Undermined by Budget Cuts, WasH. PosT, Aug. 22, 2013, available
at http://www.washingtonpost.com/opinions/eric-holder-defendants-legal-rights-undermined-by-budget-
cuts/2013/08/22/efccbec8-06bc-11e3-9259-e2aafe5a5f84_story.html (last visited July 17,2015).

56. Fiscal Year 2014: No Budget and a Government Shutdown - Annual Report 2013, available at
http://www.uscourts.gov/FederalCourts/UnderstandingtheFederalCourts/AdministrativeOffice/DirectorAnnualRepo
rt/annual-report-2013/judiciary-funding/fy2014-no-budget-and-a-government-shutdown.aspx (last visited July 17,
2015).

57. Further information is available at the Project’s website: https://www.clemencyproject2014.org (last visited
Aug. 4, 2015).

58. Memo to Judge John D. Bates, director, from Robert K. Loesche, general counsel, July 30, 2014.

59. Although the AO opinion forecloses CJA panel attorneys from obtaining compensation for clemency work,
many panel attorneys have volunteered to assist the project on a pro bono basis.

60. U.S. Courts, Mission - Defender Services, available at
http://www.uscourts.gov/FederalCourts/AppointmentOfCounsel/Mission.aspx (last visited July 17, 2015).

61. Assistant Director, Office of Defender Services, Position Description (posted on Task Force website).
62. Interview of Laura Minor on Nov. 21, 2014.
63. /d.

64. Position Description for Laura Minor (emphasis added). The description, which is posted on the Task Force
website, is more than a page in length and not entirely bureaucratic in tone. For example, the following language is
included in the description: “Develop and implement an organizational vision...balance change and continuity”but
all“with the basic government framework," which Ms. Minor views as serving the judges.

65. Prado Report, supra note 9, at 75.
66. Id. at 80.

67.1d.at 79.

68. /d.

69. Letter from Sen. Christopher A. Coons, chairman, and Sen. Jeff Sessions, ranking member, of the Senate
Judiciary Committee on Bankruptcy and the Courts, to the Honorable William B. Traxler, Jr. (Aug. 5, 2013).

70. /d.

71.Prado Report, supra note 9, at 47.

72.1d. at 45.

73.1d. at 44.

74.|d. at 45.

75. See generally infra note 126, citing Interview with AO Director Judge John D. Bates (June 16, 2014).

76. VERA INSTITUTE OF JUSTICE, IMPROVING PUBLIC DEFENSE SYSTEMS: GOOD PRACTICES FOR FEDERAL PANEL ATTORNEY
PROGRAMS (2003).

77.1d.at 21.

78. Standard Order Adopting CJA Plan, Western District of Texas, Midland/Odessa and Pecos Divisions, May 3,
2010, available at http://www.txwd.uscourts.gov/CJA/Documents/MOP_CJA_Plan.pdf.

79.The committee has broad authority, including:


http://www.uscourts.gov/FederalCourts/UnderstandingtheFederalCourts/AdministrativeOffice/DirectorAnnualReport/annual-report-2013/judiciary-funding/fy2014-no-budget-and-a-government-shutdown.aspx

a. Reviewing and determining applications by attorneys for admission to the CJA Panel, and assigning
the Tier of the CJA Panel (see Section V.C. below) to which the attorney is admitted.

b. Determining whether attorneys admitted to the CJA Panel should be removed for any reason,
including, but not limited to, poor service, misconduct, incompetence, mental or physical
disability, or failure to comply with training and continuing legal education requirements.

c. Planning and providing educational and professional training opportunities to members of the CJA
Panel.

d. Reviewing, at the request of a judicial officer or CJA panel attorney, submitted payment vouchers for
reasonableness and compliance with appropriate Administrative Office guidelines.

e. Investigating complaints against or involving members of the CJA Panel, and imposing appropriate
disciplinary sanctions, including admonishment, reprimand, suspension from the CJA Panel,
and/or removal from the CJA Panel.

f. Identifying and defining any operating difficulties encountered in the administration of the CJA Panel
and making recommendations to the court for appropriate changes.

Criminal Justice Act Plan, United States District Court For the Northern District of Alabama, at 5-6, available at
http://www.alnd.uscourts.gov/sites/alnd/files/CJA%20Plan.pdf.

80. Order Adopting Amended CJA Plan, U.S. District Court for the Western District of Texas El Paso Division, July
22,2013, available at http://www.txwd.uscourts.gov/CJA/Documents/ep_cja_plan.pdf.

81. Prado Report, supra note 9, at 34.

82. Prado Report, supra note 9, at 53. As the Prado Report noted, “assignments are reportedly totally random in
some districts, based merely on a rotation through the list of attorneys or picking a name at random from a file box
of cards! Id. at 35. Such a process, without some other mechanism to tier or otherwise divide the panel based upon
experience/expertise, can result in cases being assigned to attorneys who are not fully capable of effectively
representing their particular clients.

83.Vera, supra note 76, at 27.

84. Id. at 22.

85./d.

86. 18 US.C. § 3006A(g).

87. See supranote 11 and accompanying text.

88. Resolution of the Board of Directors of the National Association of Criminal Defense Lawyers, Mar. 7, 1992,
available at http://webcache.googleusercontent.com/search?g=cache:0PNH-
BihQmwJ:www.nacdl.org/WorkArea/DownloadAsset.aspx%3Fid%3D19337+&cd=1&hl=en&ct=cInk&gl=us.

89. See, e.g,, Federal Defender Fact Sheet (distributed during sequestration and posted on the Task Force
website); Sequestering Justice — How the Budget Crisis is Undermining Our Courts: Hearing Before the Judiciary
Committee Subcommittee on Bankruptcy and the Courts (July 23, 2013) (statement of Michael S. Nachmanoff,
Federal Public Defender for the Eastern District of Virginia, on Behalf of the Federal Public and Community
Defenders) (“My own office handles more than 2,000 criminal cases a year and we do so better, and more cost
effectively, than any other alternative.).

90. Norman R. Reimer, Defending the Indigent, N.Y. Tives, Apr. 24, 2013, available at
http://www.nytimes.com/2013/04/25/opinion/defending-the-indigent.htmI?_r=0 (last visited July 17, 2015).

91. Guide to Judiciary Policy, Vol. 7A, § 230.20; see also 18 U.S.C. § 3006A(d)(1).

92. Email from Judge Julia Gibbons, chair of the Budget Committee, to members of the Judicial Conference
(Sept. 8,2014).

93. USS. Courts, Mission - Defender Services, available at
http://www.uscourts.gov/FederalCourts/AppointmentOfCounsel/Mission.aspx (last visited July 17, 2015).

94. See Rationing Justice, supra note 41.

95. Resolution of the Board of Directors of the National Association of Criminal Defense Lawyers Urging
Congress to Fully Fund the Criminal Justice Act, April 25, 1998, available at
https://www.nacdl.org/About.aspx?id=19900 (last visited July 17, 2015).

Federal Indigent Defense 2015: The Independence Imperative A Report by the National Association of Criminal Defense Lawyers 1



96. 18 U.S.C. § 3006A(e)(1).

97.18 US.C. § 3006A(e)(2). See United States v. Goodwin, 770 F.2d 631, 635 (7th Cir.1985) (the appropriate test
for deciding whether investigative services are necessary for an adequate defense under § 3006A(e) is whether a
reasonable attorney would engage such services for a client having the independent financial means to pay for
them).

98. See, e.g,, Melendez-Diaz v. Massachusetts, 557 U. S. 305, 319 (2009) (citing Garrett & Neufeld, /nvalid Forensic
Science Testimony and Wrongful Convictions, 95 Va. L. Rev. 1, 14 (2009) (‘one study of cases in which exonerating
evidence resulted in the overturning of criminal convictions concluded that invalid forensic testimony contributed
to the convictions in 60 percent of the cases”).

99. Email from Andy Archuleta, Defender Services Office (Feb. 2, 2015). Excluding translators, the remaining
categories of experts include investigator, psychologist, psychiatrist, polygraph, documents examiner, fingerprint
analyst, accountant, CALR (Westlaw/Lexis, etc.), chemist/toxicologist, ballistics, other (e.g., blood splatter expert,
military historian, cultural expert, DNA analyst), weapons/firearms/explosive expert, pathologist/medical examiner,
other medical, voice/audio analyst, hair/fiber expert, computer (hardware/software/systems), paralegal services,
legal analyst/consultant, jury consultant, mitigation specialist, duplication services, litigation support services,
computer forensics expert, transcript(s).

100. Guide to Judiciary Policy, Vol. 7A, § 230.60.

101. Resolution of the Board of Directors of the National Association of Criminal Defense Lawyers, Jan. 7, 2009,
available at http://www.nacdl.org/About.aspx?id=19684.

102. New York County Lawyers Association, Courts in Crisis (Jan. 2014), available at
http://www.nycla.org/siteFiles/Publications/Publications1666_0.pdf.

103. Prado Report, supranote 9, at 53.

104. Southern District of Texas, Address, Hours, Phone Information, available at
http://www.txs.uscourts.gov/address-hours-phone-information (last visited July 17, 2015).

105. United States District Court for the Southern District of Texas, McAllen Division, Criminal Justice Act Plan
2011, available at http://www.txs.uscourts.gov/sites/txs/files/McAllenCJAPlanwithAppendicies.pdf.

106. Letter to Members of the Southern District of Georgia Bar from Chief Judge Lisa Godbey Wood, Apr. 21,
2011, available at http://www.gasd.uscourts.gov/pdf/CJA%20LETTER3.pdf.

107. Id. (empahsis added).

108. Id. (citing State Bar of Georgia Rule 8-104(D)(2)). Lawyers admitted after 2005 face additional requirements
under Rule 8-104 (D) (1)("any participant in the Transition Into Law Practice Program admitted to practice after June
30, 2005, shall complete the mandatory Advocacy Experiences of the Transition Into Law Practice Program ... ),
available at http://www.gabar.org/barrules/handbookdetail.cfm?what=rule&id=227 (last visited Aug. 4, 2015).

109. The Defender Services Office maintains data on the gender and ethnicity of employees of Federal
Defender Offices. That data, from FY 2013, was as follows:

Appendix 5: Bi-weekly Workforce by Court Type, Gender, and Ethnicity, FY 2013

n African . . Asian Native Pacific Not (T
Total | Male | Female | Caucasian | anarican | HisPanic | amarican | American Islander Reported Disability
2,497 | 1,058 1,439 1,592 259 539 76 10 8 13 36
PPDO
100.0% | 42.4% 57.6% 63.8% 10.4% 21.6% 3.0% 0.4% 0.3% 0.5% 1.4%

The data is not broken into attorney and support staff categories. Although diverse in some respects, the 104
percent of African Americans, for example, is less that the 13.4 percent of African Americans in the United States.
http://quickfacts.census.gov/qgfd/states/00000.ntml (last visited July 17, 2015).

110. Vera, supra note 76, at 12, 26.

111. Press Release: Criminal Justice Act Mentoring Program Approved for the Southern District of New York (Oct.
23,2008), available at http://www.nysd.uscourts.gov/cases/show.php?db=notice_cja&id=18 (last visited July 17,
2015).

112.1d.
113. Email from Bob Burke to Joel Schumm (Jan. 5, 2015).



114. /d.
115. CJA at 50, supra note 4.

116. U.S. Department of Justice, U.S. Attorneys — Training, available at http://www.justice.gov/usao/training/
(last visited Aug. 4, 2015).

117. Interview with Bob Burke (June 17, 2014).
118.Jan. 6, 2015, response from DSO to Task Force inquiries.
119. /d.

120. The Task Force understands the prevailing view that training is regarded as part of General Office Overhead
under Section 230.66.10 of the CJA Guidelines, which is therefore a non-reimbursable expense. That panel lawyers
are precluded from billing to recoup the cost of training suggests that it should be made even more freely and
readily accessible to panel lawyers.

121.18 US.C. § 3006A(d)(1).

122. Guide to Judiciary Policy, Vol. 7A, § 230.13.
123./d.

124.18 U.S.C. § 3006A(d)(1).

125.Vera, supra note 76, at 30. As one judge told the Task Force, however, many vouchers are not reviewed until
the end of a case — after sentencing. Any confidential information that might reflect poorly on the defendant, such
as leading counsel on a wild goose chase of an alibi, may not be known to the judge. In other cases, however,
interim vouchers may be approved or a defendant could appear again in court on a violation of supervised release.

126. Interview with AO Director John D. Bates (June 16, 2014).

127.The memo is available on the Task Force website. The language is consistent with Section 230.33 of the CJA
Guidelines: "Vouchers should not be delayed or reduced for the purpose of diminishing Defender Services program
costs in response to adverse financial circumstances.”

128. See Id. (quoting the memo from Director Bates and Judge Blake).
129. Guide to Judiciary Policy, Vol. 7A, § 230.36.

130. Bureau of the Fiscal Service, U.S. Treasury Department, Prompt Payment, available at
https://www fiscal.treasury.gov/fsservices/gov/pmt/promptPayment/payments.htm (last visited July 17, 2015).

131. ABA Criminal Justice Section Standards, Defense Function, available at
http://www.americanbar.org/publications/criminal_justice_section_archive/crimjust_standards_dfunc_blk.html
(last visited July 17, 2015).

132. Prado Report, supranote 9, at 83.

133. Martha K. Harrison, Claims for Compensation: The Implications of Getting Paid When Appointed Under the
Criminal Justice Act, 79 B.U. L. Rev. 553, 558 (1999).

134. Guide to Judiciary Policy, Vol. 7A, § 230.76. Defenders should also maintain similar records to provide
metrics to justify funding, whether or not a caseload study is ongoing at the time.

135. Letter from Yolanda Barrera et al. to Hon. Dale Fischer et al. (March 28, 2014).

136. Prado Report, supra note 9, at 83. The Prado Report recommended that “voucher administration and
approval should be handled by a local administrator. This local administrator may be a part of ... an independent
administrator in those districts where such an administrator would be cost-efficient”

137. Although only advisory, other districts similarly allow considerable input from lawyers in challenges to
voucher cuts. In the Northern District of California, a review committee fields appeals from a CJA supervising
attorney or from a panel lawyer. The committee meets with the panel lawyer and the CJA supervising attorney and
issues recommendation to the judge, who accepts or rejects.

138. Federal Justicial Center, The CJA Supervising Attorney: A Possible Tool in Criminal Justice Act
Administration (Report to the Judicial Conference Committees on Defender Services, Judicial Resources, and Court
Administration and Case Management) 83 (Apr. 2001), available at
http://www.fic.gov/public/pdfnsf/lookup/cjareport.pdf/Sfile/cjareport.pdf.

Federal Indigent Defense 2015: The Independence Imperative A Report by the National Association of Criminal Defense Lawyers 73



139. Vera, supranote 76, at 31.

140. See supra note 28 and accompanying text.

141. See supra note 29.

142. Prado Report, supra note 9, at 92.

143./d. at 91.

144, See supranotes 17-18.

145. Interview with Judge Edward Prado (Nov. 10, 2014).

146. A document with these 14 items is linked on the AO's webpage, available at
http://www.uscourts.gov/news/2015/06/08/cja-study-committee-begins-accepting-comments (last visited July 17,
2015).

147. Interview with Judge Edward Prado (Nov. 10, 2014).
148. Id.

149. Resolution of the Board of Directors of the National Association of Criminal Defense Lawyers, March 7,
1992, available at https://www.nacdl.org/WorkArea/DownloadAsset.aspx?id=19337 (last visited July 17, 2015).

150. The year 1993 marked the issuance of the Report of the Committee to Review the Criminal Justice Act
(known as the Prado Report in recognition of the Committee’s Chair, Edward C. Prado) and the Report of the Judicial
Conference of the United States on the Federal Defender Program, submitted by the federal judiciary to Congress
pursuant to Section 318 of the Judicial Improvements Act of 1990.

151. Judicial Conference Report of 1993 at 7; Fiscal Year 1992 federal appointments totaled 83,059.

152. Data for Fiscal Year 2012 (229,188 total CJA appointments) Judicial Business of the U.S. Courts, 2012 Annual
Report of the Director, available at www.uscourts.gov/Statistics/JudicialBusiness/2012.aspx.

153.The Fiscal Year 2013 budget for federal indigent defense was $1.031 billion. 3



NOTES

Federal Indigent Defense 2015: The Independence Imperative A Report by the National Association of Criminal Defense Lawyers



NOTES




This publication is available online at www.nacdl.org/federalindigentdefense2015



NATIONAL ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS

1660 L Street NW, 12th Floor
Washington, DC 20036
Phone: 202-872-8600
www.nacdl.org






