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Human Rights Fact-Finding in the
Shadows of America’s Solitary
Confinement Prisons

TAYLOR PENDERGRASS*

You could be in outerspace.
-DANIEL, sentenced to 730 days of solitary confinement in a Special

Housing Unit at a New York prison.

Prisoners are persons whom most of us would rather not think about. Banished
from everyday sight, they exist in a shadow world that only dimly enters our
awareness. They are members of a total institution that controls their daily exis-
tence in a way that few of us can imagine . . . It is thus easy to think of prisoners
as members of a separate netherworld, driven by its own demands, ordered by its
own customs, ruled by those whose claim to power rests on raw necessity. Nothing
can change the fact, however, that the society that these prisoners inhabit is our
own. Prisons may exist on the margins of that society, but no act of will can sever
them from the body politic.

~UNITED STATES SUPREME COURT JUSTICE WILLIAM J. BRENNAN'

* The views expressed in this chapter are the author’s alone and do not necessarily reflect the views or policies
of the New York Civil Liberties Union or the American Civil Liberties Union. This chapter is dedicated to the
entire NYCLU Boxed In team and all the individuals who shared their stories. Special thanks to Scarlet Kim,
the principal investigator of the NYCLU’s human rights fact-finding mission, and Elena Landriscina.

Alston2205150US.indb 303 @ 8/12/2015 8:19:31 PM



OUP UNCORRECTED PROOF - FIRSTPROOFS, Wed Aug 12 2015, NEWGE@

304 FAcT-FINDING FOR ADVOCACY, ENFORCEMENT, AND LITIGATION

I. Introduction

For many advocates in the United States, the phrase “human rights investigation” is likely to
invoke an image of investigators being dispatched abroad to a foreign state unwilling or inca-
pable of investigating alleged abuses.* There is, however, nothing particularly novel about
human rights fact-finding in the United States,? although many engaged in the work may
not have thought to label it “human rights fact-finding.” Independent monitoring agencies,*
investigative commissions,” nongovernmental organizations (NGOs),® and other advocates
have long been engaged in pursuing fact-finding missions related to fundamental human
rights concerns. The benefits of explicitly employing a human rights framework to conduct
fact-finding missions about abuses occurring within the United States, however, remains
underexplored by domestic lawyers and advocates.

In conjunction with the International Human Rights Fact-Finding in the Twenty-First
Century conference,’ this chapter seeks to further consideration of this question through a
case study of a domestic human rights fact-finding investigation in the United States. The
fact-finding investigation was conducted by the New York Civil Liberties Union (NYCLU),
a civil rights organization headquartered in New York City and the New York state affili-
ate of the American Civil Liberties Union. From 2011 to 2012, the NYCLU conducted
an investigation of the use of extreme isolation, also known as solitary confinement, as
punishment against individuals incarcerated post-conviction in New York prisons. This
fact-finding investigation lead to a multimedia human rights report,® a complaint filed with
the United Nations Special Rapporteur on Torture that prompted an Allegation Letter
to be communicated to the US government,” testimony submitted to the Inter-American
Commission on Human Rights,'® and a class action lawsuit seeking equitable prospective
relief filed in US federal court.!!

Section 1I of this chapter provides the historical background and legal context
regarding the use of solitary confinement that informed the NYCLU’s fact-finding mis-
sion. Section III describes the NYCLU’s fact-finding investigation and the results achieved
in the context of this framework. This chapter concludes that the NYCLU’s utilization
of a human rights framework was of key importance for placing New York’s solitary con-
finement practices in an international context, and contrasting well-established human
rights protections with still-developing domestic law. That human rights framework was
reinforced by adherence to the principles of human rights fact-finding, many of which do
not commonly inform investigations in the United States. Most notable among these prin-
ciples was the duty of continuing care, even after the publication of a report, to the vic-
tims of human rights abuses who participated in the investigation. On a broader scale, the
NYCLU’s experience suggests that domestic investigation that is pursued under a human
rights framework and consonant with human rights fact-finding principles will further the
important goal of ensuring that human rights fact-finding in the United States is viewed
as a mission of equal, if distinct, importance as compared to other domestic fact-finding

mechanisms.
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II. Solitary Confinement

The NYCLU’s contemplation of a fact-finding mission began by surveying the historical
and legal context regarding the use of solitary confinement and forms of extreme isola-
tion in New York prisons. This survey revealed the widespread use of harsh conditions of
confinement to punish incarcerated individuals for breaking internal prison rules. These
practices appeared to be in conflict with international human rights law, while at the same
time domestic accountability mechanisms had effectuated only narrow, albeit important,

constraints on its use.

A. History and Use in New York Prisons

The State of New York has a long history of using isolation' against those incarcerated in its
prisons."® From 1821 to 1823, New York’s Auburn state prison experimented with extreme
isolation, housing a group of prisoners in individual cells “without any labor or other ade-
quate provisions for physical exercise.”'* Alexis de Tocqueville and Gustave de Beaumont,

who toured the prison during this period, reported:

This trial, from which so happy a result had been anticipated, was fatal to the greater
part of the convicts: in order to reform them, they had been submitted to complete
isolation; but this absolute solitude, if nothing interrupt it, is beyond the strength
of man; it destroys the criminal without intermission and without pity; it does not
reform, it kills. The unfortunates, upon whom this experiment was made, fell into

a state of depression, so manifest, that their keepers were struck with it; their lives

seemed in danger, if they remained longer in this situation.”

New York quickly abandoned the practice, as did the handful of other states that
experimented with extreme isolation.'® By the turn of the twentieth century, extreme isola-
tion had largely ceased to be a significant feature of incarceration in America."”

The late 1980s, however, saw a dramatic resurgence in the use of solitary confinement
in American prisons, including New York." By 1991, 36 states, including New York, had
constructed or repurposed facilities dedicated to confining prisoners in solitary confine-
ment and other forms of extreme isolation.” Today, at least 44 states have freestanding
extreme isolation facilities housing approximately 25,000 prisoners.*’

New York epitomized the modern trend to expand extreme isolation. The state began
by designating cellblocks in lower-security facilities to place prisoners in extreme isolation.*!
In 1991, the state converted Southport Correctional Facility, a2 maximum-security prison
opened in 1988, into a dedicated extreme isolation facility. Southport was transformed
from a prison that “offered extensive classes and clean hallways” to one where prisoners are
“kept isolated, shackled at the waist and wrists when allowed out of their 6-by-10 cells and
made to spend their daily recreation hour in newly built cages.” Between 1998 and 2000,
New York constructed 10 additional facilities dedicated to extreme isolation, with the
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combined capacity to house approximately 3,700 prisoners.** The tenth facility was Upstate
Correctional Facility, a stand-alone prison with the capacity to house 1,200 prisoners in 600
double-occupancy extreme isolation cells.?

New York’s SHU cells are about the size of a typical elevator.** Prisoners held in SHU
are locked inside 23 hours a day, with one hour of recreation. Meals are delivered through a
food slot in the cell door, which might be the only human contact the prisoner has for the
entire day.” At the time of the NYCLU’s fact-finding investigation, New York’s prisons had
the capacity to hold nearly 5,000 individuals in extreme isolation.?® New York filled those
cells with prisoners who were sent there for a fixed term—a sentence of days, wecks, months,
or years—as punishment for violating one or more internal prison rules.”’

As the use of solitary confinement was dramatically expanded in New York and
other states, studies began to scientifically document the human toll of the practice. In
the mid-1980s, psychiatrists studied a group of prisoners living in extreme isolation in
the “Special Housing Unit” of a Massachusetts prison and identified a variety of nega-
tive physiological and psychological symptoms exhibited by the prisoners. Dubbed “SHU
syndrome,” these symptoms included social withdrawal; anxiety and nervousness; panic
attacks; irrational anger and rage; loss of impulse control; paranoia; hypersensitivity to
external stimuli; severe and chronic depression; difficulties with thinking, concentration,
and memory; and perceptual distortions, illusions, and hallucinations.?® Additional studies
similarly confirmed these responses by prisoners housed in extreme isolation.” For people
with pre-existing mental health issues, research demonstrated that extreme isolation could

be devastating and result in further mental deterioration.*

B. International and Domestic Law

International human rights standards have long been profoundly concerned with the effects of
solitary confinement on human dignity and, as evidenced by the scientific studies noted above,
the acute harm such isolation causes to individuals. In 1992, the United Nations Human
Rights Committee (HRC) found that conditions of solitary confinement may amount to cruel,
inhuman, or degrading treatment or punishment, in violation of Article 7 of the International
Covenant on Civil and Political Rights.* In 2006, the HRC specifically observed that soli-
tary confinement as practiced in the United States could violate also the terms of Article 10
by incarcerating prisoners “in general conditions of strict regimentation in a depersonalized
environment.”* In the same year, the United Nations Committee against Torture similarly
noted that the practice of extreme isolation in US prisons may violate the Convention against
Torture by constituting “cruel, inhuman or degrading treatment or punishment.”*

Consistent with the consensus of these bodies, the United Nations Special Rapporteur

on Torture recently concluded:

Given its severe adverse health effects, the use of solitary confinement itself can
amount to acts prohibited by article 7 of the International Covenant on Civil and
Political Rights, torture as defined in article 1 of the Convention against Torture or
cruel, inhuman or degrading punishment as defined in article 16 of the Convention

[against Torture].>*
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International human rights authorities also call for the blanket prohibition against
solitary confinement for particular vulnerable populations, including juveniles and those
suffering from mental disabilities, and an abolition of the use of solitary confinement for
disciplinary purposes.”

In contrast to the consensus under international human rights law, the development
of law prohibiting solitary confinement and isolation under the United States Constitution
has proceeded far more slowly. The United States Supreme Court has affirmed that
“[cJonfinement in . .. an isolation cell is a form of punishment subject to scrutiny under
Eighth Amendment standards” that prohibit “cruel and unusual punishment.”*® Federal
courts have held extreme isolation violates the Eighth Amendment when used against pris-
oners with serious preexisting mental illness or who are prone to suffering severe mental
injury.”” The United States courts have not yet, however, conclusively extended this hold-
ing to protect against the risk of harm and degradation that all human beings—including
healthy adults with no preexisting mental health illness—may experience when confined in

extreme isolation for even short amounts of time.?®

III. Fact-Finding Investigation

In light of this landscape, the NYCLU elected to pursue a human rights fact-finding mis-
sion. At its core, the purpose of any human rights fact-finding is the truth.” Fact-finding
itself “entails a great deal of information gathering in order to establish and verify the facts
surrounding the alleged human rights mission.” Fact-finding missions serve the purpose of
“bringing violations and responsibilities to light, providing early warning and information
and influencing national and international action.”! Even where the “truth” of a violation is
established or noncontroversial, human rights fact-finding “draws attention to serious viola-
tions and accountability gaps™? and facilitates “storytelling” that can “play a critical role in
restoring victims’ dignity.”

The past several decades have seen the professionalization and standardization of prin-
ciples and methods for international human rights fact-finding.** Attention to the method-
ology of human rights fact-finding has resulted in the promulgation of numerous guidelines,
standards, and training materials. In the view of the United Nations High Commissioner
for Human Rights, the aim of these standards is to “guarantee . . . sound outcomes” through
“cogency and coherence in research and analytical frameworks and methods, rather than
rigid uniformity in application.”® With regard to NGOs, in 2010 the International Bar
Association promulgated the “Guidelines on International Human Rights Fact-Finding
Visits and Reports” (hereinafter the “Lund-London Guidelines”).*

These guidelines emphasize the need for competence, accuracy, objectivity, transpar-
ency, and credibility, and require that all investigators act in an “independent, unbiased,
objective, lawful and ethical manner.””” Key principles drawn from these guidelines applica-
ble to domestic fact-finding include the following broad categories: (1) defining the purpose
of the fact-finding mission, (2) gathering information and conducting interviews, (3) issuing
a fact-finding report, and (4) conducting follow-up.*® The application of each of these prin-
ciples is discussed below in the context of the NYCLU's fact-finding investigation.
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A. Purpose
At the time of the NYCLU's fact-finding mission in 2011, whether New York was using

extreme isolation to punish prisoners was not a matter of factual controversy or a closely
guarded secret. Indeed, for many years New York government officials had publicly
announced and vigorously defended their use of punitive isolation.*” In addition, in 2003 a
New York NGO report highlighted solitary confinement practices in many New York state
prisons.’® Several years later a lawsuit and legislation were successful in protecting the most
seriously mentally ill from the worst harms of solitary confinement.>*

As the excerpts at the beginning of this article suggest, however, the fact that
New York’s use of solitary confinement was unhidden was hardly the same thing as saying
that its use and human toll were well known to most policymakers and the public. Although
the tireless work of New York advocates and NGOs over a decade had raised the profile
of the issue, it nevertheless remained true that New York’s solitary practices continued to
largely persist in a “shadow world,” and that the voices of the men and women confined for
months or years in extreme isolation were rarely heard.>>

It was also apparent that the extensive use of solitary confinement in New York, as in
the United States, was occurring in an “accountability gap.”>* Domestic courts provided
little chance for the vast majority of prisoners secking protection against the harms of soli-
tary confinement.>* Prospects for change were little better in the legislative sphere. Some
policymakers had expended energies on enacting legislation to protect the seriously men-
tally ill from solitary confinement just several years prior, and viewed those protections as
the most that could be accomplished on the issue. Other policymakers were openly hostile
to any comprehensive reform of the use of solitary confinement.® Indeed, since the 1990s,
many of these same policymakers had played a significant role in ensuring that New York
had invested hundreds of millions of taxpayer dollars in building and operating a regime
heavily reliant on punitive isolation.

In this context, the NYCLU concluded that a human rights fact-finding investigation
was the ideal vehicle for fomenting action. A fact-finding investigation, grounded in the
framework of international human rights law, would highlight the “accountability gap” in
New York and the urgent need for its closure. The investigation would build on the previ-
ous work of advocates to present a timely and comprehensive systemic picture of the use of
extreme isolation on all classes of prisoners. Finally, the investigation would focus exten-
sively on highlighting the voices of those who experienced extreme isolation first-hand, help-
ing to bring the human toll out of the shadows and into the public discourse.

B. Information Gathering

Fact-finding standards make clear that information gathering is at the heart of fact-finding,
and often it will require “considerable effort” to gather, verify, and analyze that information.®
It is “essential” to “make use of all data collection techniques available,” including conduct-
inginterviews, makingsite visits, obtaining and reviewingall relevant written materials and
documents, assessing local laws and practices, and keeping “full and fair notes.”” Guidelines

also recommend that any obstacles to obtaining information be fully documented.>®
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In particular, fact-finding guidelines underscore that interviews are critical to the
face-finding process. In general, standards recommend that that “all parties” should be
interviewed in order to “achieve a balanced, comprehensive picture,” and that accounts
should always be corroborated with any available written materials.’” When interviews are
conducted, they should only be with the interviewee’s informed consent and full under-
standing of the purpose of the fact-finding mission, and requests for confidentiality must
be respected.®

All standards reflect the potentially perilous nature of interviews for victims. These
interviews may put victims at risk of external retaliation, and the interview itself may put
the victims at risk of stress or traumatization.®" Accordingly, the interviewer should both be
prepared to conduct the interview for as long as necessary to ascertain all the relevant facts,
and be prepared to terminate the interview if necessary.®* Investigators should be alert to the
immediate humanitarian needs of the interviewees.®

The particularly acute risk for people interviewed in places of detention has prompted
specific guidance for interviews occurring in jails and prisons.®* Because of their confine-
ment, people suffering human rights abuses while detained may be unable or unwilling to
provide full accounts of their mistreatment, and be subject to reprisal and retaliation if they
do 50.® Furthermore, as noted in OHCHR’s Manual on the Effective Investigation and
Documentation of Torture (the “Istanbul Protocol”), “[e]very precaution should be taken
to be sure that prisoners do not place themselves at risk unnecessarily, naively trusting an
outsider to protect them.”® For these reasons, when interviews cannot be conducted confi-
dentially, human rights fact-finding guidelines advise conducting group interviews or aban-
doning interviews altogether.”

Assuming that an interview in a detention setting can take place, the interviewers
should conduct thorough and reliable interviews, and also to be aware of the importance of
simply letting detainees tell their story. As noted in the Istanbul Protocol, “prisoners who do
not often see outsiders may never have had a chance to talk about their torture,” and “empa-
thy and human contact may be the most important thing that people in custody receive
from the investigator.”®® The OHCHR Manual emphasizes that “detainees have a real need
to tell their own experiences,” and succinctly explains that an interviewer should “never for-
get that at the end of the interview h/she can leave the detention facility, but the detainee

has to return to his or her cell.”®®

1. Dataand Policies
Using New York’s open records laws, the NYCLU began by secking to obtain a compre-
hensive picture of the state’s use of extreme isolation.”” The NYCLU’s request fell into three
broad categories. First, the NYCLU requested systemic statistical data on who was placed
in SHU (including characteristics such as race, mental health diagnosis, and primary lan-
guage), for how long, and for what reasons.”! Second, the NYCLU requested all official
policies and procedures regarding the use of extreme isolation and the written policies gov-
erning conditions of confinement for prisoners confined to SHU.”? Finally, the NYLCU
requested documentation illuminating the daily on-the-ground conditions for prisoners in

SHU, including documentation regarding the number of incidents of self-harm and suicide,
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and the number and type of “deprivation orders” issued by staff that deny prisoners access to
basic necessities such as bedding, clothing, showers, and regular meals.”

Although freedom of information laws in the United States promise access to records
and documentation likely unavailable in many other fact-finding investigations, compliance
with these laws was far from assured. It took nearly one year, and dozens of communications
between the NYCLU and the New York prison system that nearly reached litigation, before

some of the information was finally disclosed.”

2. Prisoner Documents

Another key component of this fact-finding mission was gathering all available docu-
mentation related to individual prisoners in SHU who communicated with the NYCLU.
While corroborating and verifying the account of an incarcerated victim may be an all but
impossible task in some situations, in this case it was eased significantly by the fact that
New York imposed extreme isolation as part of an officially sanctioned punitive measure,
and corrections officials completed a significant amount of paperwork at each stage of the
process.

The NYCLU was therefore able to obtain, with the consent of the prisoner, the pris-
oner’s disciplinary files, which included the prisoner’s disciplinary history as well as the spe-
cific acts prison officials alleged were committed that resulted in the SHU sentence. With
the prisoner’s consent, the NYLCU was also able to review medical and mental health files,
providing corroboration of physical injuries and psychological harms prisoners claimed to
have experienced while in SHU. In some cases the NYCLU obtained audio recordings of
the disciplinary hearing where the prisoner’s guilt was adjudicated and the sentence to SHU
imposed, as well as documents specific to the deprivation orders imposed on that particular

prisoner while he or she was confined in a SHU cell.

3. Correspondence and Interviews

The interviews with prisoners—nearly all of whom were still confined in SHU at the time that
the NYCLU sought to interview them—was perhaps the most important and difficult aspect
of the fact-finding investigation. As noted above, interviewing people in detention, particu-
larly those who are being subject to the very conditions that produced the human rights con-
cerns under investigation, raised complicated questions. The NYCLU s ability to address these
issues in an “objective . . . and ethical manner” was aided significantly by confidential corre-
spondence with prisoners prior to any interview taking place.” This pre-interview correspon-
dence, while time-intensive, provided significant benefits for the overall fact-finding process.

With regard to the threat of retaliation, as many of the fact-finding standards empha-
size, it is all but impossible to guarantee that reprisal against an individual will not occur.
Nevertheless, the pre-interview correspondence allowed the NYCLU to take some measure
of the particular vulnerabilities of the prisoner, to gauge the possibility of retaliatory action,
and to proceed accordingly.

The pre-interview correspondence and review of records was also a significant aid in
verifying and corroborating prisoners’ accounts. As noted above, prior to any interviews the
NYCLU was able to obtain and review extensive documentation related to particular prison-

ers. In many cases, a prisoner’s account was substantially corroborated by written records.” In
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other cases, the prisoners provided credible and consistent explanations as to why reports were
incorrect or incomplete. In a few cases, the prisoner’s account was in conflict with written
records in a manner in which the prisoner did not or could not adequately address.

Finally, the pre-interview correspondence allowed for a significant amount of prepara-
tory work. The correspondence allowed the interviewers to build an initial rapport with the
interviewee prior to the interview, laying the groundwork for open dialogue about intense
and potentially harmful experiences.”” The correspondence allowed interviewers to iden-
tify, in advance, factual discrepancies that needed to be explored in an in-person interview.
The interviewers had a sense of the prisoner’s mental health history, and the duress that the
prisoner might be experiencing during the interview process. Finally, the interviewers had a
sense of the time to allot to each interview.

Informed by this pre-interview process, the NYCLU conducted dozens of inter-
views in a confidential visitation room where notes were taken by hand.”® Two investiga-
tors were present at each interview. The interviews took place at multiple prison facilities
spread throughout New York. The interviewers placed no restriction on the amount of
time spent with the interviewee, and began by explaining to the interviewee the purpose
of the interview and the mission of the fact-finding investigation. Where the interviews
ran beyond the allotted time, the investigators returned to the facility later to continue
the interview.

In part due to the extensive pre-interview preparatory work, the interviewers were able
to focus a significant amount of time on simply letting the prisoners “tell their story” about
their time in extreme isolation.”” These stories were often painful for the prisoner to tell and
for the interviewers to hear. The interviewers remained cognizant of the need to terminate
the interview if the prisoner’s recounting of his SHU experience, which he or she was still
living day-to-day, appeared to be significantly exacerbating trauma.®

A few months after the initial interview, the NYCLU returned for a follow-up visit
with all interviewees. This follow-up interview allowed the NYCLU to re-verify the accu-
racy and completeness of prisoners’ accounts, reconfirm informed consent to use the indi-
vidual’s anonymized account in a public report, and ensure that the previous interviewees
had not suffered any retaliation or reprisals.® The interim period between the two visits also
allowed the investigators to obtain and review additional documents.

In addition to interviews of prisoners, the NYCLU sought out interviews with family
members who had loved ones confined in SHU, and prison staff, including detention offi-
cers, social workers, counselors, and prison chaplains. Finding staff willing to be interviewed
“on the record” was a challenge. Many expressed fear at losing their jobs or retribution from
their colleagues. Despite these difficulties, the NYCLU was ultimately able to interview
several former prison staff members who agreed to be interviewed about working with pris-
oners confined in extreme isolation, the effect it had on them and other staff, and their view

of New York’s extreme isolation practices.

C. Fact-Finding Report

The primary end contemplated by most human rights fact-finding is a report written by
the investigators and published promptly after the conclusion of the investigation.?> Many

guidelines note, however, that a human rights report is not the only end result of fact-finding
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and that the principles “do not prejudice . .. other ventures or the use of fact finding in
other contexts.”®® The OHCHR Manual identifies three key principles for a human rights
report: (1) accuracy and precision, (2) promptness, and (3) that the result be action-oriented,
setting forth recommendations for the next steps to be taken.®4 The report should be widely
publicized and disseminated in order to maximize its impact and effect on state actors.®

Approximately one year after the NYCLU’s investigation began, the NYCLU pub-
lished a human rights report entitled Boxed In: The True Cost of Extreme Isolation in
New York’s Prisons, coauthored by the principle investigators.®® The report summarized
the history and context of extreme isolation in New York, analyzed policies and statisti-
cal data, presented first-person anonymous accounts of prisoners who had spent anywhere
from months to decades in SHU confinement, set forth findings that New York’s use of
SHU violated human rights norms, and made concrete recommendations to address those
violations.

The report was launched in conjunction with a website. The website contained a short
documentary video that featured interviews with family members who had loved ones con-
fined in SHU, and a virtual “tour” of Malone, New York, a small town near the Canadian
border that is home to Upstate Correctional Facility.*” It also allowed readers to send a mes-
sage directly to New York state policymakers asking them to take action to address extreme
isolation in New York prisons.®® The website also contained an extensive library of source
materials relied upon by the NYCLU for the report. For example, the website contained
redacted letters from prisoners in SHU, all of the original statistical data obtained and ana-
lyzed by the NYCLU, and written policies and procedures.®” Several original journalistic
and academic pieces were published that relied on documents and data taken directly from

the website’s library.”

D. Follow-Up

Fact-finding guidelines make clear that the work of investigators should not stop after the
publication of the report. Rather, the NGO should engage in follow-up advocacy, including
secking opportunities to collaborate with other NGOs secking to address the human rights
situation, and considering the “best means” by which to encourage government officials to
act on the findings.”" In addition, the NGO has a duty of care to those interviewed for the
report, imposing a requirement that “the safety of those interviewed . . . should continue
to be monitored by the NGO, particularly where safety concerns were already present.”?
The NGO should act where there are any “post-mission threats or hostile acts” against
interviewees.”

In terms of advocacy, the NYCLU followed up the report by engaging international
human rights bodies with formal complaints and by bringing a class action lawsuit against
New York prison officials in federal district court.”® This follow-up was complimented by
the NYCLU continuing to raise the profile of the issue in other public forums and events.
Importantly, the report itself also accomplished the goal of playing a “role in restoring vic-
tims’ dignity” and led to follow-up with prisoners and their family members.”> Subsequent
to the publication of the report, the NYCLU heard from prisoners and families alike that

the report had given an important voice to their experiences and suffering.
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With regard to follow-up with the interviewees, the NYCLU continued to monitor
the situation and to receive and respond to follow-up correspondence with interviewees.
In addition, by virtue of the NYCLU’s lawsuit secking class action status, the interview-
ees were also putative class members represented directly by NYCLU attorneys in the

litigation.

IV. Conclusions

Although a common perception may be that international human rights standards are less
useful, or even irrelevant, in nations such as the United States, with relatively accessible
accountability mechanisms, the NYCLU’s experience demonstrated that not to be the case.
As the NYCLU's investigation showed with regard to the issue of solitary confinement, the
human rights framework can serve a singular and indispensible purpose where an “account-
ability gap” has manifested and the state’s domestic systems have proven incapable of effec-
tively addressing a pressing human rights concern.

Even where direct legal enforcement of international human rights standards is dif-
ficult to effectuate, reliable fact-finding reports may motivate action by policymakers and
the public, or indirectly affect the interpretation of domestic constitutional law. This may be
particularly true where, as was true regarding solitary confinement in New York, domestic
law lags well behind every authoritative international human rights standard on the issue.
Applying a human rights framework in these cases, however, must mean more than just
citing to human rights norms alongside domestic legal standards when discussing issues of
concern. Rather, NGOs should adhere to the basic principles of human rights fact-finding at
each step in the investigative process, in order to further several important objectives.

First, adherence to these principles ensures a credible and reliable investigation. This is
important not only for the investigation at hand, but also more broadly for bringing coher-
ence to all domestic human rights fact-finding. In the United States, expertise ranges from
NGOs highly experienced in human rights fact-finding to NGOs that are conducting their
first-ever fact-finding mission. Just as is the aim with the recent promulgation of fact-finding
standards at the international level, attention to methodological consistency by NGOs oper-
ating within the United States will, over time, bolster the credibility, reliability, and impact
of domestic human rights fact-finding and reports.

Second, human rights fact-finding principles necessitate the consideration of concerns
that have no obvious analogue in traditional domestic investigative efforts. Most notably is
the ongoing duty of care to victims of human rights abuses who communicate with investi-
gators. Human rights fact-finding principles make clear that investigators must be cognizant
of the risks to interviewees both during and after the investigative process, and be prepared
to act and follow up as necessary. This principle of human rights fact-finding guards against
the possibility that victims will find themselves exposed to an increased risk of harm by
virtue of participating in the investigative process, and that they may never again hear from
investigators after the publication of a report. As human rights fact-finding becomes more
commonplace in the domestic sphere, best practices and standards that have evolved in the

international context should not be lost. From the very outset of the process, NGOs should
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be examining their capacity to effectuate this and other core fact-finding principles as they
consider whether they can undertake a fact-finding mission.

Finally, the overall acceptance and respect for fundamental human rights is furthered
by domestic investigations being identified as “human rights fact-finding,” particularly in
the United States where the applicability of “international human rights law” may be a mat-
ter of some controversy. This objective will be far more readily realized if there is consistent
adherence to basic principles of human rights fact-finding. The more that domestic investi-
gators act in compliance with well-established fact-finding principles and can thus identify
their work as “human rights fact-finding” missions, the greater the potential to positively
reinforce the role of international human rights norms in the minds of policymakers and
the public, and the better the chance of ensuring accountability and redress for all victims

of human rights abuses.
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