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Abstract

This study investigates the extent of prisoners’ legal entitlements as well as how prisoners acquire legal assistance
within the prison setup. It is argued that inmates’ legal entitlements within the prison bureaucracy are devoid of
the ideal of access to justice. The study used the mixed-method approach in data gathering. For the quantitative
aspect, a sample of 300 inmates was used. Simple random and systematic sampling techniques were used to select
the respondents. For the qualitative aspect, the following participants were purposively selected: ex-convicts, a
paralegal prison officer, a court warrant officer, prison after-care officer, registrars, and relatives of inmates. The
analysed data showed that most inmates did not receive family support during their trial before conviction. It was
also found that inmates had no access to legal materials due to lack of law libraries, yet received some form of
legal education from prison staff. Even though the court proceedings of inmates formed a critical part of their
appeal process, a little above half of the inmate population had access to these documents. With the advancement
in Information and Communication Technology, it is recommended that all courts should be digitized with relevant
logistics and improved infrastructure to smoothen access to case files.
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1. Introduction

Access to justice and good governance are the pillars of every democratic society. Broadly, the term access to
justice, reflecting the tenets of social justice, has been explained to mean a situation where all people, especially
the vulnerable group have access to state-sponsored systems of education, legal and welfare services, including
health care (Chappelow, 2019; Atuguba, Agyebeng, & Dedey, 2006). Access to justice has also been defined as
state-sanctioned legal services such as having access to legal representation and counselling, legal rights, and legal
advocacy services (Atuguba et al., ibid). As expressed in common law, it also involves the right to be heard and
the individual’s ability to obtain fair and transparent legal services irrespective of social status (Ridge v Baldwin
[1964] AC 40; Dimes v Proprietors of Grand Junction Canal [1852] 3 HL Cas 759). In the context of this study,
we define access to justice as having equal rights, opportunities, and obligations to access a legal institution for its
functions in a fair, transparent, and equitable manner, especially for the illiterate, the poor, and the vulnerable in
society. The United Nations and the Rule of Law report (2019) reveals that the lack of access to justice impedes
the exercise of rights, promotes discrimination, and silences the voices of minorities and the marginalised.

The critical need for access to justice as a right is not only grounded in Chapter 5 of Ghana’s 1992 constitution but
also the Universal Declaration of Human Rights (UDHR), the African Charter on Human and Peoples Rights
(ACHPR), and the United Nations Declaration on the Right to Development (UNDRTD). The common aim of all
these legal instruments is to protect human dignity and rights, promote equality and equity, and advance the rule
of law and justice. The Voluntary National Review Report by the Government of Ghana (2019) on the
implementation of the 2030 Agenda for Sustainable Development states that the Commission on Human Rights
and Administrative Justice (CHRAJ) was established to promote this agenda following the Paris Principles. Goal
16 of the UN 2030 agenda for sustainable development finds its roots in the mobilisation of all these legal
instruments. This makes the case for access to justice not only important to Ghana but also the international
community.

Despite its relevance, there are many bottlenecks characterising access to justice in Ghana. This includes the high
cost of legal services, the difficulty of accessing justice by the poor and vulnerable — prisoners, children, and
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women (Atuguba et al., 2006; UNDP, n.d.), the absence of public legal education, and the complexity of
adjudication. For this work, we will focus on prisoners, not because they are more vulnerable but because less
attention has been paid to them on this matter. Particularly, on the support they receive from family members
during their trial, education on their legal rights/entitlements by the prison service, and the extent to which access
to court proceedings is facilitated. In the context of this work, court proceedings refer to the totality of court
documents such as a charge sheet, documented exchanges during the trial, and the judgement/ruling of the court.

There are some scholarly interventions in the area of access to justice (see Rhode, 2000, 2004; Cappelletti, Garth,
Weisner, Koch, 1978; Vargo, 1992; Francioni, 2007, 2009; Wizner & Aiken, 2004; Cabral, Chavan, Clarke, &
Greacen, 2012; Albiston & Sandefur, 2013; Sternlight, 2011; Davis, Erez, Avitabile, 2001). Ghana has received its
share of such interventions (see Atuguba et al., 2006; Crook, 2004; Adu-Gyamfi, 2014; Nolan-Haley, 2015; Morhe,
2010; Atua, 2013; Frimpong, 2017; Riggs, 2012). These studies have contributed significantly to the literature on
access to justice in various ways. However, their focus suggests the rareness of studies in the area of prisoners’
access to justice. That is, the family support extended during the trial, the role of the prison in educating prisoners
on their legal rights, as well as how prisoners acquire their court proceedings.

Prisoners are a vulnerable group of people. Their confinement makes them forfeit most of their rights as human
beings, yet they are entitled to legal rights such as the right to legal materials (Bounds v. Smith, 430 U.S. 817
[1977]), legal counsel (Article 14(2) of Ghana’s 1992 Constitution), court and court proceedings, and fair justice
delivery (Yin et al., 2021). As a common law principle, in R v Secretary of State for the Home Department ex p
Leech (No 2) [1994] QB 198, Steyn LJ held at 210A that: “It is a principle of our law that every citizen has a right
of unimpeded access to a court.” In R v Lord Chancellor exp Witham [1998] QB 575, Laws J argued that “the
common law affords special protection to the right of access to a court as a constitutional right.” All these form
the basis of inmates’ legal rights. However, preliminary investigations within some major prisons in Ghana
(Ankaful Prisons Complex, Kumasi Central Prison, Nsawam Medium Security Prison, Sekondi Prison, etc.) reveal
the void between the ideal of access to justice and practice. For instance, many inmates do not have access to their
court proceedings — a legal requirement for appeal, hence are unable to access the court. They are, in effect, serving
sentences deemed unfair which is an affront to justice, and an abuse of their fundamental human rights. It is for
this reason that an investigation into the extent of prisoners’ legal entitlements as well as how prisoners acquire
legal assistance is warranted. The study will address this research question: How do prisoners access their legal
entitlements within their state of confinement? It is argued that inmates’ legal entitlement within the prison
bureaucracy is devoid of the ideal of access to justice.

Studying prisoners’ access to justice in itself demonstrate a gap between the law and prisoners. Access to justice
is an important symbol, and its pursuit is a call for legal responsiveness and reform (Korankye-Sakyi, 2021;
Atupare, 2021). Not limited to only social or justice reform but an essential political tool “from which strategic
bargaining advantages may flow” (Crossman & Sarat, 1981, p. 125). Evidence suggest that access to justice
promotes government accountability, sustainable growth, security and inclusive development. Meeting the justice
and legal needs of prisoners is a way of addressing everyday legal problems (OECD, 2016).

2. Method

There are forty-three (43) prisons in Ghana. Among the establishments is hierarchically the Prisons Headquarters
in the capital city of Ghana, Accra. It is the administrative centre of the service where prison policies are formulated
for effective management of all prison establishments in Ghana. In the headquarters are the Director-General of
Prisons and his two deputies, five Directors of Prisons, and other principal officeholders. There are seven (7)
Central Prisons, seven (7) Female Prisons, fourteen (14) Local Prisons, one (1) Medium Security Prison at Nsawam,
and eleven (11) open and Agricultural Settlement Camp prisons. There is one (1) Maximum Security Prison, one
(1) juvenile facility, and one (1) special facility. There is one Prison Officers Training School (POTS) in Accra and
the Accra Senior Correctional Centre (ASCC: formerly called Ghana Borstal Institution) purposefully for character
education and socio-religious development of juvenile offenders.

As of 2018, the total prison population was 14,467. For this study, the following prisons were used as data
collection centres: Nsawam Medium Security Prison (NMSP), Ankaful Annex Prison, Kumasi Central Prison, and
Sekondi Prison. The former and the latter prisons were useful because they house both male and female prisoners.
Like these two aforementioned prisons, Ankaful Annex and Kumasi Central prisons also house remand and
convicted prisoners. NMSP had the highest number of prisoners in Ghana. The selected prisons for this study house
both high profile and long sentence prisoners with different demographic characteristics. These categories of
prisoners reflect the general prison population in Ghana. As a result, gathering data from inmates on access to
justice aided to address the research question as well as contributed meaningfully to our understanding of the
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subject matter.

The method of data gathering was informed by both the positivist and interpretivist philosophy. That is quantitative
and qualitative approaches. The mixed-method approach was used because it provides researchers with the
opportunity to view issues from different perspectives (Creswell & Clark, 2017; Neuman, 2007). The quantitative
data offer a broader view whilst the qualitative data offer in-depth information as well as an experiential account.
Basically, the qualitative narratives explain the rationale behind the numbers.

The source of data was primary empirical. The primary empirical data was generated through in-depth interviews
and the administration of semi-structured questionnaires. These data sources validated each other. Some common
law principles established through case laws were also used to contextualise and stretch our analysis. Though the
case laws are not of Ghanaian jurisprudence, we share that they have some persuasive effects and have both
theoretical and practical significance for our study.

For the quantitative aspect of this work, the units of analysis were solely convicted inmates and remand prisoners.
A semi-structured questionnaire was designed to solicit the views of inmates on how they acquired legal assistance.
The advantages associated with this type of instrument are that it is quick and flexible for respondents and
interviewers. It facilitates the conduct of the interview as well as offers high response rates. Aside from this, the
inmates were already in a state of captivity; volunteering for an interview is often just another opportunity to
engage with a seemingly concerned outsider or a visiting staff. Despite the usefulness of the semi-structured
questionnaire, it was time-consuming and exhaustive.

Considering the nature of the study environment, a quota of 300 was assigned as the sample size. This approach
of sample determination is accepted for a study associated with a closed population and within a regimental
confinement (Sedgwick, 2012). This sample size was distributed proportionately across the four prisons and in
relation to the gender composition. Simple random and systematic sampling procedures were used to select the
inmates. The first respondent was selected based on the lottery method (the number 4 was selected), after which
the interval of four was used to systematically select the other respondents based on the list of inmates provided
by the prison. This sampling approach was used across the selected prisons. The sample size aided a broader view
of the situation studied. See Table 1 on the distribution of samples across selected prisons.

Table 1. Sample distribution across selected prisons

Prison Convicted Remand Prisoners Male Female
Nsawam Prison 100 70 30
Kumasi Central 40 20 60
Ankaful Annex 40 20 60
Sekondi Prison 80 60 20
Total 260 40 250 50

300 300

For the qualitative aspect of this work, the following persons were purposively selected: 10 inmates (6 males and
4 females), 1 paralegal prison officer, 1 court warrant officer, 8 ex-convicts, 1 prison after-care officer, 7 significant
others (relatives of inmates), and 2 court registrars. These participants were selected to participate in the study due
to their strategic position, experience, and information they have to offer so far as family support and the legal
needs of prisoners were concerned. The interviews were aided by the use of an interview guide. The advantage
associated with this approach was that it allowed participants to express themselves freely and in a way that the
use of a questionnaire could not have permitted.

The quantitative data was analysed using the Statistical Package for the Social Sciences (SPSS) version 22 whilst
the transcripts of in-depth interviews were coded based on themes and patterns for manual analysis. After the
qualitative data analysis, a validation exercise was carried out that allowed participants and other actors to share
their views on the data gathered. This ensured that the analysed data reflected the views of the participants.

According to Neuman (2007, p. 54) “a fundamental ethical principle of social research is: Never coerce anyone
into participating; participation must be voluntary at all times. Permission alone is not enough; people need to
know what they are being asked to participate in so that they can make an informed decision. Participants can
become aware of their rights and what they are getting involved in when they read and sign a statement giving
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informed consent”. In this research, participants were not coerced into participation. Participation was purely
voluntary. Participant's consent was sought by signing a consent form before data was gathered.

Respondents/participants were assured of their privacy, confidentiality, and anonymity while making the research
results available. Their identities were not disclosed after information gathering (Alderson & Morrow, 2020; Sales
& Folkman, 2000). Pseudo names were used instead of their real names. Neuman (2007, p. 49) states that “a
researcher’s authority to conduct social research and to earn the trust of others is accompanied always by an
unyielding ethical responsibility to guide, protect, and oversee the interests of the people being studied”.

The inmates were informed that this research was not going to reduce their sentence. It was not going to benefit
them in any way for now but could be significant for policy making to improve the weak areas in the justice system.
No cash payments or promises were made, and no favours asked were granted to inmates. Inmates were also made
aware that by participating in the research they may learn things about the justice system they may not have known,
and that the conversational interviews offer an opportunity for them to ask questions they may have about the
justice system. This encouraged inmates to participate in the study, and at best informed them to be truthful about
the information they give out for the study. Ethical clearance was sought from the ethics committee of the
University of Cape Coast.

3. Inmates Views on Family Support, Prison Legal Education, and Court Proceedings in Accessing Justice

The criminal justice system is aimed to offer justice as well as protect all members of society through the conviction,
punishment, and rehabilitation of the offender. The investigation and arrest, pretrial activity, adjudication, sentence,
and corrections are all steps in the criminal justice process. With these defined steps, access to justice or justice
delivery is considered a process. As a result, it was important to find out from respondents about the support they
received from their family members during their trial which spanned between the time of arrest and conviction.
The survey data show that 68.6% of inmates did not receive any family support between the time of arrest and
conviction, 18.7% of inmates said their families hired the services of lawyers for them, whilst 18.7% of inmates
also said their families were present in court to encourage and witness the trial processes.

This data corroborates with what was said by some participants during the in-depth interview. According to a
female prisoner;

It was a sad process, yet my family never gave up on me. They were always
present in court until I was finally jailed.

An ex-convict added that;

I had massive support from my family. There was no court day that my
mother and sister were not present.

Whilst some inmates acknowledged and praised the role of their families during the trial process, other inmates
said otherwise. A male prisoner stated that;

None of my family members showed up during the trial process. I was
neglected by them.

This position was reiterated by an ex-convict;

Kw3333” (expression of surprise), which family? They (family) never
showed up in court. Since my 7 years in prison, they have not even visited
me.

For why most family members did not show up during the trial, it was explained in terms of the cost associated
with going to court and hiring a lawyer. An interviewed family member said,

I have to work to earn money for the family. If [ have to go to court or hire
a lawyer, it all required money.

Another significant other added;

I cannot spend the time I have to work to attend court. How do I feed the
rest of the family? ...not that I don’t want to but the financial means are
lacking. Travelling that far and sleeping over will be a huge financial
burden to bear.

Time, they say, is money (Franklin, 1748; Chayka, 2017). For family members without a pool of financial reserve
to draw on in times of emergency, it is understandable that they would be unable to spend money and time attending
court hearings. In instances where the prosecuting court is a distance away, it requires that family members have
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the money to travel and book a hotel to spend the required days for the court hearing. This, it appears is
unaffordable to most family members, hence their inability to show up during the trial proceedings of their arrested
kin.

On whether those who received some form of family support during the trial considered it as sufficient, 50.9% of
inmates did not regard such support as sufficient whilst 49.1% said the support was sufficient. In respect of why it
was sufficient, 43 (78.2%) said not every family will support their son/daughter with a lawyer after engaging in
crime, whilst 12 (21.8%) said the presence of their families was very encouraging.

Those who got some form of family support but considered it as not sufficient gave the following reasons: 30
(52.6%) said it was not all the time that their families were present to witness the court trial, 21 (36.8%) said their
family members did not visit them on remand, whilst 6 (10.6%) said their families could not pay the court fine
imposed on them. During the in-depth interviews, two participants stated as thus;

Sometimes they (family) showed up in court to witness proceedings but
were most often absent. (Pat, female inmate, 2021).

According to a response by another inmate;

If my family hires a lawyer for me but does not show up in court it gives a
bad signal to the judge. So far as they were absent I cannot consider their
support as sufficient.

Family support, or lack thereof, is to be seen in context. The presence of family members in court suggests that
the offender is cherished or loved by them. Or maybe considered as a good member of the family. This could also
mean that the family wants to reengage and ensure the proper socialisation of the offender. In contrast, the absence
of family support during trial could mean that the offender is an unwanted family member who is a known deviant.

For family members who attend court hearings, it is a costly affair that they could offer. For others, a day or two
off work is cost-prohibitive; even more so retaining a lawyer. Even among inmates who received family support
during their trial, most of them considered such assistance insufficient. This was explained based on a family’s
inability to pay a court fine, hire a lawyer, as well as their absence during the trial. For those who had lawyers yet
considered the absence of family members in court as a shortfall reveal the psycho-social needs of people standing
trial. The data show that criminal trials could bring about distress and hardship on families — considering that some
family members would have to forgo their economic means to attend a criminal trial of their relative. As Dennis
(2017) found, the criminal trial of a person impacts family life, socially and economically. Notwithstanding, some
inmates comprehend why their family members did not attend their court hearing. Family members may be very
conscious of their deviant status by association with the criminal. This is consistent with Goffman’s (1960)
stigmatisation by association. Neuberg, Smith, Hoffman, and Russell (1994) shared that people are stigmatised
due to their association with a stigmatised person. The data infer that there is little social and economic comfort in
attending a hearing about a family member whose flawed character may be well known. Whether family support
or not, it is common knowledge that a person found guilty of a criminal offence is made to serve a corresponding
period of imprisonment or pay a fine.

The imprisonment of a person behooves some responsibility on prison authorities as defined by law. In Ghana, the
prisons service is mandated to do the following: ensure the safe custody of prisoners and execution of sentences
in a humane manner; ensure the welfare of prisoners through the protection of their rights and providing them with
good health care, clothing, bedding, feeding, recreation, and library facilities, among other amenities; and finally
ensure the reformation and rehabilitation of prisoners by offering them opportunities to develop their skills through
trade-training and moral education (Ghana Prison Service, 2013; Yin, 2018; Yin, 2020). Obviously, the second
mandate includes the education of convicted persons on their legal rights as well as the provision of legal libraries
to augment the legal knowledge of inmates to access the courts as espoused in Bounds v Smith (1977). That, to
guarantee convicted criminals' right to meaningful access to the courts, prison officials must offer law libraries or
legal help to prisoners. This is consistent with article 208 (3)(k) of Ghana’s 1992 Constitution which stipulates that
“such measures, generally as will ensure the humane treatment and welfare of prisoners and other persons in legal
custody, including the provision of literature and writing material” shall be part of the regulations to be included
for the purposes of clause (2) of article 208. This right of access to the legal system and materials serves as the
foundation for judicial recognition and preservation of all of a prisoner's constitutional rights (Jacobs, 1983).

In Lindquist v Idaho State Board of Corrections (1985, p. 855), the Court of Appeals for the Ninth Circuit
emphasised, “a prison must provide inmates with access to an adequate law library, or in the alternative, with
adequate assistance from persons trained in the law”. The provision of law libraries and legal assistance
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encapsulate the education of inmates on their legal rights. A legal right is any interest recognised and guarded by
law. Against this background, it was essential to find out from inmates whether the prison service had a law library
and whether they were educated on their legal rights after conviction. In respect of the availability of law libraries,
it came out from the interviews that there was no prison in Ghana that had a library dedicated to law. However,
there were few other libraries purposely to improve the literacy level of inmates. It was therefore not surprising
that 286 (95.3%) of inmates said they had no access to legal materials such as books, journals and commentaries
which discuss the law, encyclopedias and dictionaries which provide an overview and background on a topic,
relevant reports of parliamentary committees, explanatory memorandum, law reform reports, and parliamentary
debates. Nonetheless, 14 (4.7%) of inmates said they had access to legal materials such as sample motions and
grounds of appeal.

Having access or not to legal materials might not necessarily correlate with the education of inmates on their legal
rights by the prison. The survey data on the education of inmates on their legal rights revealed that 266 (88.7%) of
inmates admitted they had such education after conviction whilst 34 (11.3%) said otherwise. The availability of
law libraries and the legal education of inmates are two important components that promote access to justice.
Whilst the data show the unavailability of law libraries in prison, it however points to a very important step of
legal education by the prison — that is, the education of inmates on their rights to appeal a dissatisfactory legal
outcome due to faulty legal ruling, inadequate evidence or disregarded alibi. This implies that although the prison
may be deficient in some respect, yet their knowledgeable staff do not relent of their efforts when their functions
are purposive and consequential within their mandates.

On how such prison legal education was carried out, 170 (63.9%) of inmates said it was done through prison social
workers and counsellors, 78 (29.3%) said they were educated by other inmates, whilst 18 (6.8%) said they were
educated by lawyers who represented them in court. This was confirmed during the in-depth interview as a male
prisoner said;

After my conviction and was brought to prison, the prison counsellor and
social worker organised a counselling session for me and other inmates who
had just been convicted. Through the counselling process, we were told of our
right to appeal our sentences if we were not satisfied with the decision of the
court. (Kwesi, Male prisoner)

Another inmate reiterated that;

It was a routine activity of the prison to assemble all newly convicted prisoners
to educate them on their right to a lawyer and of appeal. (Atongo, Male
prisoner)

This education was not only done by social workers and prison counsellors but also by other inmates. This was
revealed by an inmate who said;

...all the knowledge I have on my legal rights and appeal were from other
inmates through regular conversations. ...sometimes through our prison
“mock court” trials.

Even if rudimentary, it is worth noting that inmates do have some level of knowledge about their legal rights, and
an understanding of the justice system in Ghana. Within various prisons, it is not unusual to find sessions where
inmates hold informal mock court trials for fellow inmates. The sessions end with suggestions by seasoned inmates
claiming to “know the system”, offering advice, and suggestions on how inmates with pending trials can improve
their odds. This finding is consistent with the work of Akonor (2021), that inmates held “Toli” (informal meeting)
sessions to informally discuss their various court trials.

Not all inmates consented to been educated on their legal rights, however, such inmates were aware of such rights.
In the interview process, such inmates were asked how they became aware of such rights. A participant attributed
the knowledge acquisition to the observation of the activities of some inmates by stating that;

I was in the same cell with an inmate who wrote motions for other inmates to
initiate their appeal process. Whilst there, I observed and learnt from him. I
also asked questions whenever necessary.

Whilst other inmates observed and became knowledgeable of their legal rights, an inmate said,;

I have no idea of such rights. No one has educated me on the appeal process.
I see some inmates holding papers but hardly do I understand what they are
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about.

The data reveal the critical role played by the prison service through the prison social workers and counsellors in
promoting prisoners’ access to justice. The challenges faced by prisons, particularly in Africa, are enormous, hence
one can interpret the unavailability of law libraries as not a priority, maybe, for now. This is against the
constitutional provision in Bounds v Smith. The decision in Bounds did not require education programmes to
ensure effective utilization of legal materials, however, this was rather ongoing as the study found. This was one
of the ways through which inmates improved their means of making use of the process that protect their rights as
incarcerated citizens. This finding concurs with that of Smith (1987), that prison legal education programmes
helped improve the effectiveness of inmates in accessing justice as well as protect their constitutional rights.

In the United States ex rel. Mayberry v. Prasse, the court held that prisoners’ access to justice included “the right
of a prisoner to prepare, serve, and file legal papers and prosecute legal actions affecting his personal liberty”. That
prisoners could not be restrained from effectively prosecuting their appeal. For a prisoner to prepare, file, and
prosecute a legal action in court, it requires some supporting legal documents such as the prisoner’s court
proceedings. Inmates share that before they could file a motion in court, it was a requirement for them to acquire
their court proceedings in support of the motion as well as evidence for their grounds of appeal. The empirical data
reveal that 174 (58%) of prisoners had access to their court proceedings whilst 126 (42%) said they did not have
their court proceedings. This means that, even though the court proceedings were a necessary requirement to
initiate an appeal, not all inmates had access to such important legal requisite.

In respect of how they got their court proceedings, 92 (59.9%) said they applied for their proceedings through the
prison after-care officer, 37 (21.3%) said their families went for the proceedings on their behalf, 31 (17.8%) applied
for it through prison officers, 12 (6.9%) said they were assisted by an NGO to acquire their court proceedings,
whilst 2 (1.1%) said they applied for their proceedings through friends.

During the in-depth interview, the prison after-care officer stated that;

I have applied for court proceedings for many inmates. It is part of my
responsibilities as a social worker. ...it was necessary because sometimes the
court of conviction is far from the prison where the inmate is serving his/her
time.

A family member who was interviewed also stated that;

The court of conviction was not far from where I lived so when my brother
told me he needed his court proceedings, I did not hesitate to go for it.

From the data, after-care agents, family members, prison officers, and friends were the conduits through which
inmates got their court proceedings. Predominantly were the after-care agents and family members. It is useful to
state that, the after-care agents are the liaison officers between the prison inmates and the outside community. Their
role in inmates’ access to justice appears crucial as revealed in the data. The data also show the support received
by inmates through families and friends. Irrespective of the deviant status of inmates, for some family members
and friends, keeping in touch was a way of maintaining meaningful familial and social relationships with their
deviant kin. Against the backdrop that almost half of the inmates did not have their court proceedings at the time
of data collection, it was necessary to ask questions that bordered on duration, and the costs of court proceedings.
See Figure 1 on the duration it took inmates to get their proceedings.

119



jpl.ccsenet.org Journal of Politics and Law Vol. 14, No. 4; 2021

76
68
60
50 43.7
39
30
2 18
10.3
10 Bt Gt I .
o0 Hum -

1-3months 4-6months 7-9 months 10-12 months 1vyear +

Freq./Percentages
B
o

Duration

Figure 1. Duration to accessing court proceedings
Source: Fieldwork, 2021

Figure 1 shows that it took 76 (43.7%) of inmates between 10 to 12 months to get their proceedings, 68 (39%) said
it took between 7 to 9 months, 18 (10.3%) said it took over a year, 6 (3.5%) said it took between 4 to 6 months,
whilst 6 (3.5%) also said it took 1 to 3 months before they got their proceedings from the court of conviction.

An inmate stated that;

Proceedings don’t come easy. It takes many months to get it. For some inmates,
it took them over a year. The delay is unacceptable.

One would be able to know if these durations represent a delay in acquiring court proceedings or not if it is
compared with a kind of standard period within which proceedings are made ready. In a discussion with a court
registrar, it was said that;

The court has no standardized period within which proceedings are to be
produced to the applicant.

The claim made by inmates about the delay in getting their court proceedings was explained by the registrar;

I agree that sometimes it takes a long period before proceedings are prepared.
This may not be our fault. In this court, there is only one typist who works on
the proceedings. The applications are many and it is based on first come first
served.

The registrar added that;

...some of the trial processes spanned over three years. This means the typist
would have to type out all that ensued in court for that period. It is not an easy
job. The typist has other responsibilities aside from typing proceedings. Let
me also add that, there were instances our computer broke down and we had
to halt all typing-related jobs until it was fixed. At times, there is nothing that
can be done about the delay.

Adding on to the challenges, the registrar said;

They’ve been times the court did not have a printer to print. Look, as I speak
to you (interviewer) we do not have papers to print. What do you expect with
challenges like this?

Even though the registrar explained the delay in terms of logistics, inmates attributed the delay to monetary
payment. An inmate explained that;

...the truth is that the more you pay for your proceedings, the earlier you get
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it.
An ex-convict added that;

...the court will give you good explanations for their delay, but put GHS3000
on their desk and ask them to produce the court proceedings in 1 week. You
will be amazed.

This necessitated the need to know how much inmates paid for their court proceedings. Table 2 below shows how
much inmates paid for their proceedings.

Table 2. Cost of court proceedings

How much did you pay for it? (GHS) Frequency Percentage

100 - 300

400 — 600 3 1.7
700 —900 5 2.9
1000 — 1200 88 50.6
1200+ 78 44.8

174 100

Source: Fieldwork, 2021

The survey research shows that 88 (50.6%) of inmates paid between GHS1000 to GHS1200 to get their court
proceedings, 78 (44.8%) paid over GHS1200, 5 (2.9%) paid between GHS700 to GHS900, whilst 3 (1.7%) paid
between GHS400 to GHS600 to get their court proceedings.

During the in-depth interviews, an ex-convict stated that;

It was very expensive to get my court proceedings. I paid about GHS1600
before I got my court proceedings. ...I can say some people spend more than
this amount to get their proceedings.

A male inmate added that;

If you do not pay, forget your court proceedings. It does not come free. You
don't get a receipt for any payment.

The data show the challenges faced by both inmates and the court. Inmates attribute the delay in getting their
proceedings to the corrupt and extortive nature of court staff whilst court staff also attribute the delay to
institutional constraints such as lack of logistics — computers, printers, papers, and the lack of administrative
remedy. Inmates’ claim of corruption in the court finds support in the 2020 Afrobarometer survey by the Center
for Democratic Development in Ghana that court officials are widely seen as corrupt and untrustworthy. The report
further revealed that more than § in 10 Ghanaians (85%) say at least “some” judges and magistrates are corrupt,
including 40% who said almost all court officials are corrupt. The data is as well consistent with Agbemava (2018)
that court staff extort money from court users. Notwithstanding these allegations of corruption, the reality of
multiple challenges facing the court cannot be overlooked. The challenges expressed by the court registrar also
find defence in the available literature. Asamoah (2021) found that most courts in Ghana lacked adequate logistics
and stationary to carry out their functions. These findings also find succor in Agbemava (2018) that the court
lacked quality support staff due to its’ inability to attract the best brains. That, most typists or recorders could
hardly type or spell a word which made it difficult for them to type fast in order to keep up with court procedures.

From the data, the pursuit of justice (appeals) is expensive for the poor and illiterate inmates. Even for the educated
and salaried workers, having to spend GHS1000 on accessing court documents is nothing short of a major drain
on the household budget. For some inmates, the cost is affordable largely as a result of relatives and friends, and
in some cases the inmates contributing the money needed to access the court documents.

It was not all about cost. To other inmates, it was the case that their proceedings could not be traced. An inmate
said that;

I applied through the after-care officer for my court proceedings. He came
back to tell me the court says they cannot trace my court proceedings.
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Another inmate said that;

When I applied for my proceedings, I was told the judge who sentenced me
got sick and died. And that he took with him the book that contained my
proceedings. The court has written to me officially indicating my proceedings
cannot be traced.

The case of not being able to trace court proceedings was reiterated by another inmate who said that;

I was told the court got flooded after a rainstorm. ...the floodwater carried
some documents away. Unfortunately, it included some recorded books that
contained information on my court proceedings.

Not being able to pay for the cost of court proceedings is one thing whilst not being able to access such documents
due to their unavailability at the court is also another thing. In one instance, the court official passed away, and the
document of the inmate was never found. In another instance, the court was flooded due to heavy rain. Morton
(2016) captured the latter situation as “many court buildings are in a bad state, the infrastructure are not suitable
for occupation by court officials. In some remote areas, Magistrates are unable to sit when it rains because the
roofs leak.” These data reveal the dilapidated state of some court facilities in Ghana. It is therefore not surprising
that some inmates have lost their court proceedings to flooding. These situations deny not only inmates access to
justice but also other court users. All these challenges espoused by inmates, ex-convicts, and the court registrars
reveal that inmates’ access to justice is devoid of the ideal of access to justice which entails putting up the necessary
structures to facilitate judicial procedures.

The lack of family support, accessing legal materials, the cost associated with acquiring court proceedings, and
the challenges facing the courts pervade inmates’ access to justice. While this is a major concern, at the heart of
the matter is the lack of Legal Aid Services for persons evaluated to qualify for government-funded legal
representation. Legal Aid is in its infancy in Ghana and is generally underfunded (Attu, 2019). All these impede
the exercise of rights and promote discrimination. Likewise, the United Nations and the Rule of Law report (2019)
indicate that lack of access to justice is an abuse of human rights, discriminatory, as well as silences the voices of
the marginalized. Atuguba et al (2006) also shared that access to justice is characterised by difficulties such as the
high cost of legal services. As revealed in this study, inmates would have to pay for the transportation cost of the
social worker, pay for the court proceedings itself, as well as incur the cost of hiring a lawyer (if needed). All these
make the case of access to justice difficult for most inmates.

4. Conclusion

This study looked into the extent of inmates' legal entitlements/rights as well as how they obtained legal assistance
while incarcerated. The study addressed this research question: How do convicts access their legal entitlements
while incarcerated? We argued that inmates' legal entitlements are bereft of the ideal of access to justice. For data
collection and analysis, a mixed-method approach was utilized. Inmates, both males and females, paralegal prison
officers, court warrant officers, ex-convicts, prison after-care officers, court registrars, and some relatives made up
the unit of analysis.

The analysed data revealed that most inmates did not receive family support during their trial before conviction.
Inmates categorised the support to mean the presence of family members in court and hiring of the services of
lawyers. Family members saw this as a costly affair as it meant that they would have to forego their economic
sustenance to support a deviant member whose activities may have brought shame to the entire family. Even among
inmates who received family support, some considered such support insufficient.

On the availability of legal materials — such as law books/law libraries and the education of inmates on their legal
rights, law libraries were totally absent in all the prisons in Ghana. It was therefore not surprising that inmates had
no access to legal materials to improve their legal knowledge. The absence of law libraries did not mean the prison
had no libraries at all. In fact, there were some forms of libraries but were to improve the literacy levels of inmates.

It is clear that most inmates, do have a general understanding of their rights to access the justice system from
behind the bar. They are aware that being sentenced to prison does not deny them access to justice in order to
appeal their cases on merit. Two significant ways inmates acquire their knowledge: a) informal—learning from
fellow inmates; and b) formal—orientation sessions organised for new prisoners about their rights to appeal the
court outcome.

Prison staff, namely Social Workers and Counsellors, serve a major function in providing basic legal education to
inmates to know their legal right to appeal their cases. Peer-to-Peer tutorials by jailhouse lawyers are present in all
the prisons. These are not qualified lawyers, yet they exhibit knowledge about the criminal justice procedures, and

122



jpl.ccsenet.org Journal of Politics and Law Vol. 14, No. 4; 2021

to some extent provide fellow inmates with an inexpensive way to write their appeal.

Legal proceedings are critical to appealing one’s case. While a little above 50% of prisoners with financial
resources, and the social network of family and friends were able to access the court proceedings, the same cannot
be said for inmates whose files were declared missing or destroyed in a flood. This is a case of institutional
inefficiency with detrimental consequences for inmates. This is particularly harmful to inmates on remand whose
cases are held in abeyance because there is no way to get representation without documentation.

The digitalisation of court proceedings is long overdue in Ghana. With the advancement in Information and
Communication Technology, all courts should be digitised or automated to smoothen access to case files. The
delays and distress in accessing one's legal proceeding to mount a merited defence in and of itself amount to the
violation of inmates' human rights.
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