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Introduction

The United States is the largest
incarcerator in the world, and Ohio ranks
eighth in terms of prison population size."

Many of the individuals incarcerated
are low-level, nonviolent offenders whose
crimes may not have led to
incarceration 20, 30 or 40
years ago.2 However, manda-
tory minimum sentencing, the
misguided War on Drugs, and
other tough on crime cam-
paigns have left many courts
with little choice but to incar-
cerate a person who may be
better served in rehabilitation
or under community control.?
The addiction to incarceration
has had very real consequenc-
es — creating a growing class
of individuals with criminal
convictions unable to obtain
employment or housing, and
trapped in perpetual poverty.
As these individuals struggle
under the weight of reentering society,
many see no hope and instead return to
crime. In turn, taxpayers pay increasingly
more money to fund prisons and jails,
which has led to Ohio spending over $1.32
billion in 2010 alone.*

In recent years, state legislators have
begun to recognize this problem and have
enacted common-sense legislation that
moderately reformed Ohio’s criminal
sentencing laws and alleviated some of
the barriers formerly incarcerated people
experienced when seeking employment.

Unfortunately, these modest reforms
have not been adequate to turn the tide
of over-incarceration in Ohio, and many
local officials have worried that they may
negatively impact county jails.® Coupled
with substantial cuts in state
funding to local governments,
many counties are consider-
ing implementing or increas-
ing “pay-to-stay” fees levied
against those incarcerated in
county jails.

Pay-to-stay policies can
take a number of different
forms, from booking charges
and fees for medical treat-
ment, to per diem charges
for each day of incarceration.
At first glance, these charges
may seem like an innocuous
way to supplement the bud-
gets of struggling jails, but
charging inmates for their
incarceration is not the simple
solution it may appear to be.

Criminal justice experts estimate
that at least 80% of individuals in jail
are indigent.®” Many of those who do not
enter into jail with low income almost
assuredly will leave in financial distress,
as they will likely no longer have employ-
ment, their families will have spent any
savings on basic necessities while the
person was in jail, and they may also face
steep criminal fines imposed by the court.
If local officials hope to reap a financial
windfall off the backs of those housed in
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their jails, they will be confronted quickly
with the reality that the vast majority of
these individuals simply cannot pay these
fees.

In 2007, the Buckeye State Sheriffs’

“Pay-for-Stay is like spitting
in the wind. It doesn’t even
make a dent.”®

Association estimated that 60 counties

had implemented pay-to-stay programs.’

While that number may have increased
since then, other counties have turned

- Phil Johnson, Fairfield County
Jail Administrator

away from pay-to-stay programs because
they have recognized these programs ex-
pend far more resources than they could

ever hope to collect.

Adding it Up: The Financial Realities of

Ohio’s Pay-to-Stay Policies examines the
programs at three jails with long-running

fee programs. The ACLU of Ohio’s research

uncovered several important findings:

Larger fees that build up over time
do not lead to more revenues. The
vast majority of individuals in jail are
low income, and cannot afford high
pay-to-stay fees. Exorbitant charges
simply means that people will have
larger outstanding bills, but does not
translate into higher collection rates.

Aggressive programs to collect fees
after incarceration are likely to fail.
Collection agencies often promise
that they will bring in large revenues
for local officials, but data suggests
that low-income people are no more
likely to pay their fees when collection
agencies are used. Additionally, col-
lection agencies impose a new cost on
jails that are not offset by the meager
revenues accrued through pay-to-stay
programs.

e Local officials cannot hope to balance
their budgets by assessing fees on
low-income people. The vast major-
ity of people who enter prison are
already indigent, and even more leave
prison with large financial obstacles.
The burden of pay-to-stay fees is often
shared by entire families, as commis-
sary funds deposited by loved ones are
seized to satisfy the fees.

e Officials should seek to depopulate
their jails rather than rely on ineffec-
tive pay-to-stay fees. The only long-
term remedy for over-incarceration
is to invest in programs that will keep
people out of jail, and change rules
and practices that give preference
to incarceration over rehabilitative
services. As state officials have begun
to make strides to reduce the prison
population, local officials must also
partner with elected officials and law
enforcement to depopulate jails.

As Fairfield County Jail Administra-
tor Phil Johnson expressed, collecting
pay-to-stay fees is often an uphill battle.
In August 2012, the Fairfield County Jail
suspended its program altogether.
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Fairfield County

Fairfield County Jail first implemented
its pay-to-stay system in 2003. Inmates
entering and exiting the jail were assessed
booking fees as well as fees for medical
care and other expenses. These inmates
were also charged a daily fee based on
income and number of children. Each day
in jail could cost anywhere from $5 for a
person making $5 per hour with two or
more children, up to $60 per day for a per-
son making $30 an hour with no children.
These fees could be collected from an in-
mate’s commissary account anytime while
in jail. If the pay-to-stay fees remained
unpaid for 90 days after release, they were
turned over to a collection agency.

On paper, the program seemed like
it would generate revenue through large
fees and robust enforcement. However,

these aggressive attempts to recoup
money, from the moment inmates were
committed until every last cent of their
reimbursement was paid, failed to deliver
the results local officials had hoped.

Overall, the Fairfield County program
proved extremely ineffective at bringing in
revenue for the jail. Only about 15% of
pay-to-stay fees charged from 2008-2011
were collected (graph 1). In fact, booking
fees and per diem fees combined made up
less than half of total jail revenues.

Fairfield County’s pay-to-stay system
was fundamentally flawed because their
source of funding was unreliable. While
there were peaks and valleys in terms of
revenue, the trend over time was unques-
tionably negative, with revenue falling ap-
proximately $39 per month.

Graph 1
Charges Grew While Payments Remained Stagnant in Fairfield County from 2008-2011
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While this amount may seem rela-
tively insignificant, it accounts for a 2-3%
loss in revenue each year, despite a jail
population that rose by 4% from 2008-
2010. This loss came from both decreased
booking fees and per diem fees, repre-
senting a 3% and 6% annual loss in rev-
enue respectively. Ultimately, after years
of poor results, Fairfield County’s pay-to-
stay policy ended in August 2012.

This program failed because many in-
mates simply could not pay the expenses
imposed on them by the jail, no matter

how aggressively the debt was enforced.
Many of those entering jail were already
indigent, but upon release were even less
poised to pay fees. On average, those
charged under the county’s pay-to-stay
program owed $154.91, or nearly half a
week’s gross wages for a worker making
$8 an hour — hardly possible for the many
formerly incarcerated people who could
not find even minimum wage employ-
ment while managing to provide for family
members.

Collection Agencies Prove Ineffective

Fairfield County officials contracted with a collection agency in the hopes that it
might raise revenues, but the effort proved ineffective. Data shows that use of a
collection agency did not increase the proportion of people who paid their fees
versus those who did not face collections. In fact, comparing people who faced

a collection agency with those who did not illustrates that a larger proportion of
people who were solicited by collection agencies did not pay off their debts and
had higher debt. (graphs 2-3) The collections process was eventually abandoned
in 2009 due to high costs and low returns.

Graph 2

Graph 3

Collection Agencies Led to More People with Higher Debt
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Hamilton County

Pay-to-stay fees are not a new idea
in Hamilton County. In 2000, a lawsuit
put an end to the county’s practice of
charging fees to people who had yet to be
convicted and were in jail pending trial. A
federal judge ruled that this violated ba-
sic due process protections and ordered
the county to pay $1 million in refunds
and $150,000 for an inmate education
program.

However, the Hamilton County Jail
soon reintroduced their pay-to-stay pro-
gram in 2008." This new incarnation of
its program charges a relatively high, flat
$40 booking fee to individuals who have
either pled guilty to or are convicted of
an offense.

Once a person is incarcerated, the jail

sets up an account. Any money in this ac-
count can be confiscated by the jail to pay
off the booking fee as long as there is a
minimum of $5 left in the account. Given
the often inflated prices of commissary
items, this pittance is unlikely to allow
the incarcerated person to purchase
many items at the commissary. Any
money still owed to the jail at the end of
incarceration is invoiced to the inmate.
This aggressive strategy has led to
mediocre results for Hamilton County.
The county may boast new revenue,
bringing in anywhere from $142,000 to
$192,000 per year between 2008-2011.
However, these are relatively small reve-
nues given that the jail's large population
has steadily increased since 2009. The

Graph 4
Hamilton County Received Approximately Half What It Charged from 2008-2011
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number of inmates receiving charges
has increased as well, but the jail is only
collecting roughly half of what they are
charging inmates (graph 4).

It is important to consider how far
this money will go in terms of cover-
ing the jail's overall expenses. In 2010,
the Hamilton

the economy by renting an apartment,
purchasing local goods, and supporting
their families. Inability to find employ-
ment is also a factor that leads to a high-
er probability they will be arrested again.
As a result, taxpayers lose by paying for
incarceration, failed fee collection pro-
grams, public

County Jail
spent nearly
$31 million.
Even the most
basic operat-
ing expenses
are vastly more
expensive

than booking

the program.”"

“When it came time to collect the
pay-to-stay, it ended up costing
almost as much if not more to run

- A.J. Rodenberg, Clermont County Sheriff

assistance, and
possible future
incarceration.
Demanding
payment from
these already
struggling indi-
viduals is both
counterintuitive

revenues. For
example, in 2010 the jail spent nearly
three times more on food alone than they
brought in from booking fees from 2008-
2011.12

While these revenues are miniscule
when compared to expenses, they po-
tentially cost communities even more
revenue in lost tax dollars and support
of local businesses. Studies on the eco-
nomic impact of incarceration have found
that as many as 60% of previously incar-
cerated individuals remain unemployed
one year after release. Many formerly
incarcerated individuals face employers
unwilling to hire people with criminal
records, lack marketable job skills, are
unable to network in the working popu-
lation, and lack employment history or
references.™ These individuals are likely
to need government assistance, and are
also unable to pay taxes and stimulate

and unproduc-
tive. This can be seen clearly in Hamilton
County, where the amount of unpaid debt
continues to grow each year (graph 5).




To its credit, Hamilton County Jail
does inquire whether an inmate is indi-
gent and avoids charging them fees. How-
ever, people who are low income or face
financial hardship may still not meet the
jail's definition of indigent. For instance, in
2011, only 52% of inmates were declared
indigent. This number does not align with
national figures, which estimate at least
80% of the jail population is low income.

Additionally, the county does not take
into account whether inmates will be in-
digent when they leave jail, nor the effect
the fees may have on their families.

Many inmates cycle in and out of jail,
unable to pay their new booking fee as
well as their past fees. Unsatisfied pay-
to-stay fees can remain active perma-
nently, so each subsequent incarceration
increases their fees and decreases the
likelihood of successful payment. In fact,
estimates suggest the average debt per
released inmate increased by as much as
51.4% from 2008-2011, rising from $37.26
to $56.42. These rising fees bury inmates
who are unable to pay their fees in a
mountain of debt that few have any hope

to pay.

Graph 5
Unpaid Fees Grew Rapidly for Inmates Who Could Not Pay Between 2008-2011
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Southeastern Ohio Regional Jail (SEORJ)

SEORJ has had a pay-to-stay policy
since it opened in 1998." Like Fairfield
County Jail, this facility bills individuals
both a booking fee and a daily fee. Howev-
er, its more lenient policies make SEORJ
distinctly different from other examples.

Inmates at this facility are charged a
flat $15 booking fee and a flat $1 per day
fee for each day in jail. To recover these
fees, the jail can take money out of a
commissary

total bill $29.

This high collection rate more than
makes up for the lower fee amounts and
allows the jail to cover anywhere from
9.5% to 13.5% of non-medical inmate
supplies. Since individuals are not in-
voiced nor subject to a collection agency
upon release, they face less of a burden
than people housed in other county jails.
However, the financial burden of these

pay-to-stay

account that

is established
for the person
while incar-
cerated. Once
the person is
released, the
jail does not
invoice or seek

“If | thought | could raise revenue,
I’d go through [pay-to-stayl in a
heartbeat, but it just did not work
the way it was drummed up to be.”"®

- Neil Hassinger, Medina County Sheriff

fees often
shifts to their
families since
many pro-
grams sub-
sist off funds
deposited into
inmates’ com-
missary ac-

payment. If an
inmate is re-
arrested within three years, the charges
remain active and can be collected once
they are in jail again. Again, the jail makes
no active effort to recoup additional
money owed after the person is released.

While it seems counterintuitive to
some that a more lenient system would
be more effective, this system has
achieved the highest level of success in
the sample (graph 6-7). From 2008-2011,
SEORJ collected nearly all of the fees they
charged. This is likely due to the low daily
fee at $1 and the average stay in jail about
14 days, making the average inmate’s

counts. These
funds are pro-
vided by family members, who often have
less income because their family member
is unable to work while incarcerated.
Among the items people may pur-
chase in commissaries include toiletries,
reading materials, stamps, phone calls,
and snacks. Some jails require inmates to
purchase required clothing, non-prescrip-
tion medical supplies, and other impor-
tant items from the commissary. Not only
is this taking money from families of in-
carcerated individuals, it also directly im-
pacts the individual's success when they
leave jail. Multiple studies have shown



Graph 6
SEORJ Collected Nearly All its Modest Daily Fee Charges from 2008-2011
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Graph 7
SEORJ’s Collection of Booking Fees Fluctuated from 2008-2011
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that maintaining a strong family bond is
incredibly important to make it less likely
a person commits crime in the future.!
Reentry is often a difficult process, and
family is needed to help ease the process
of integrating back into society. These
policies take funds from inmates who may
wish to purchase phone calls home, which
may be expensive. For a 15 minute call to
Columbus from the Fairfield County Jail
or SEORJ, individuals must pay $8.15 to
a private phone company."” To maintain
any meaningful contact with family over a
two week or month long jail stay, individu-
als will need every penny in their commis-
sary to pay these excessive rates.

Available data is insufficient to quan-
tify the number of families affected by
these pay-to-stay practices and the mag-
nitude of these effects. However, research
suggests that for many families, the im-
pact may be significant, due to the likeli-
hood of children being involved and the
strain of the incarcerated person’s lost
income on family finances."®"?

As these policies wreak havoc on
low-income families, local governments
should instead seek to invest in reentry
and educational programs that will re-
duce the overall jail populations rather
than continue to pursue revenues through
ineffective pay-to-stay programs.

financially disadvantaged families.

Federal Communications Commission Considers
End to Phone Price Gouging

One of the key items incarcerated individuals must purchase at the jail com-
missary are phone calls. Family members often must foot the bill for these calls.
The FCC recently conducted a public comment period around rampant price goug-
ing orchestrated by private phone companies. According to leaders in the federal
Legislative Black Caucus, on average a phone call from jail will cost $4 plus an
additional $.55 per minute for long distance calls.?’ Some estimates indicate many
prisoners pay in excess of $17 for a 15 minute phone call.?'

This is far and above the basic rate people outside of prison are expected to
pay, and negatively affects the poorest Americans who are incarcerated. It also
leaves many low-income families with a terrible choice: lose contact with a be-
loved family member for weeks or months, or purchase expensive phone cards
with money that would be used to support their struggling family. When pay-to-
stay fees are taken from the commissary, the problem becomes even greater for

Over 60 civil rights organizations and tens of thousands of individuals submit-
ted public comments urging the FCC to place a cap on how much private compa-
nies may charge these individuals.?2 The FCC is expected to make a decision soon.
Officials in Cuyahoga County have considered refusing their share of profits in
order to help inmates while the FCC decides.?
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Recommendations

Of all the lessons these jails can teach

about pay-to-stay policies, easily one

of the most important is this: harsher
policies do not lead to higher revenues.
The ACLU of Ohio makes the following
recommendations to officials who seek
to implement pay-to-stay jail policies, or
have them in their community already:

Do not drown individuals in exorbi-
tant fees. In each case outlined, the
higher the fees, the less likely inmates
were to pay them, regardless of the
tactics used to pursue payment. Many
people in jail simply do not have the
funds to pay these fees, and charging
them more will not cause them to be
any more likely to pay.

Collection agencies do not work and
may pose an additional cost. Data
suggests that the use of a collection
agency was actually linked to fewer
people paying off their debts. Contracts
with collection agencies, in turn, cost
taxpayers additional money, making
this tactic fiscally questionable. Finally,
collections may have a negative im-
pact on inmates’ credit scores, mak-
ing it more difficult for them to obtain
employment and housing, leading to
higher rates of recidivism.

Do not allow jail charges to accrue
over a long period. Imposing aggres-
sive financial burdens that grow with
each period of incarceration helps
neither the jail nor the inmate.

Assess whether an inmate is indi-
gent, and do not charge low-income
individuals pay-to-stay fees. If a per-
son is indigent, even a $50 or $100 fee
will be nearly impossible to pay. The
negative impact of using collection
agencies and other post-release col-
lection mechanisms could negatively
affect these individuals’ reentry and
cause them to fall further into poverty.
Jails will rarely be able to collect this
money, and will end up spending even
more to collect it.

Consider other facts, such as impact
on families, when assessing pay-to-
stay fees. The impact of pay-to-stay
fees is not confined to the jail, no
matter how those fees are structured.
Whether the fees are invoiced directly
or are unwittingly being satisfied by
families supporting their incarcer-
ated loved one, pay-to-stay charges
still affect people who are not part of
the criminal justice system. Families
suffer twofold under pay-to-stay: they
have lost the financial contributions
of their loved one while he or she is
incarcerated, and they often must
bear the financial burden of these
fees at the same time. Even families
who are not technically indigent may
suffer greatly under these policies,
and be forced into poverty because of
aggressive fees.
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As budgets remain tight across Ohio, it
is difficult to find ways to finance even the
most basic services. However, pay-to-stay
fees are not the silver bullet that they may
initially seem. Simply put, inmates are
not a good source of revenue, and local
governments are beginning to realize
this fact. The potentially negative effects
of these fees suggest it is time to aban-
don this practice altogether and focus all
efforts on ensuring successful inmate
reentry into society.

In August 2012, Fairfield County Jail
ended its pay-to-stay policy altogether.

It is our hope this report will help more
communities reexamine and ultimately
eliminate the use of these counterproduc-
tive practices.

Methodology

This report analyzes records from
three Ohio jails that employed pay-to-
stay policies from 2008-2011: Fairfield
County Jail, Hamilton County Jail, and
Southeastern Ohio Regional Jail. These
jails were chosen due to their repre-
sentation of different Ohio regions and
population size, and the length of their
use of pay-to-stay policies.

Each county was sent a records
request pertaining to operation of the
pay-to-stay program, revenues and
costs associated with the program,
and inmate population. Details specific
to particular jails, such as documents
relating to fee increases, were also
requested. Further details were also
gathered in subsequent phone calls to
the jails.

Unfortunately, most of the counties
did not keep accurate records for the
cost of these programs. As a result, the
ACLU was unable to determine how
much counties spend to enforce these
programs — which is just as problem-
atic as finding steep costs.

The available data was analyzed
using a variety of techniques, such as
means, medians, and linear trends.
Graphs were created using appropri-
ate data from the documents provided.
The level of detail provided by the jails
varied, so analyses between jails have
differing levels of precision, though all
use the same techniques.
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