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A prison nurse helps Charles Webb, 74, into bed.

Webb has been in prison for 17 years.
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Albert Caroll, 74, is admitted to the hospital for care

beyond what the prison could provide.
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An elderly prisoner spends the final stages of his life in

prison hospice care. The man died later that afternoon

and was buried in the prison cemetery.
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Introduction

“[Y]ou actually create victims by not letting [elderly prisoners] go and us[ing] your
resources on rehabilitation for the ones that are going to get out . ... When | came
here and saw the elderly population, | said, ‘God, well, why are they here? Our name is
Corrections to correct deviant behavior [but] there's nothing to correct in these guys;

they're harmless....”

—Burl Cain, Warden of Louisiana State Penitentiary at Angola’

The United States is the largest incarcerator in the world, with 2.3 million people behind
bars. Prisoners across the country are also getting older and experiencing all the same
ailments that afflict those of the same age who are not behind bars. Our extreme sentencing
policies and a growing number of life sentences have effectively turned many of our
correctional facilities into veritable nursing homes—and taxpayers are paying for it.

From 1980 to 2010, the United States prison population grew over 11 times faster than the
general population. During this time, the general population increased by 36%, while the
state and federal prison population increased by over 400%. The number of elderly people
in our prisons is growing even faster. The graying prison population has become a national
epidemic afflicting states around the country—from California to Missouri to Florida—
further burdening already strained state budgets. According to the National Institute of
Corrections, prisoners age 50 and older are considered “elderly” or “aging” due to unhealthy
conditions prior to and during incarceration. This report uses that definition and finds

that that there are 246,600 elderly prisoners behind bars across the country. To the extent
possible, this report provides data for prisoners age 50 and older; in a few cases when data
for this age group is not readily available, this report provides data on the next closest age
range.

In 1981, there were 8,853 state and federal prisoners age 55 and older. Today, that number
stands at 124,900, and experts project that by 2030 this number will be over 400,000,
amounting to over one-third of prisoners in the United States. In other words, the elderly
prison population is expected to increase by 4,400% over this fifty-year time span. This
astronomical projection does not even include prisoners ages 50-54, for which data over
time is harder to access.
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The United States keeps elderly men and women locked up despite an abundance of
evidence demonstrating that recidivism drops dramatically with age. For example, in New
York, only 7% of prisoners released from prison at ages 50-64 returned to prison for new
convictions within three years. That number drops to 4% for prisoners age 65 and older. In
contrast, this number is 16% for prisoners released at age 49 and younger. Further, most
aging prisoners are not incarcerated for murder, but are in prison for low-level crimes. For
example, in Texas, 65% of prisoners age 50 and older are incarcerated for nonviolent drug,
property, and other nonviolent crimes.

This increasing warehousing of aging prisoners for low-level crimes and longer sentences is
a nefarious outgrowth of the “tough on crime” and “war on drugs” policies of the 1980s and
1990s. Given the nation’s current overincarceration epidemic and persistent economic crisis,
lawmakers should consider implementing parole reforms to release those elderly prisoners
who no longer pose sufficient safety threats to justify their continued incarceration.

State and federal governments spend approximately $77 billion annually to run our penal
system. Over the last 25 years, state corrections spending grew by 674%, substantially
outpacing the growth of other government spending, and becoming the fourth-largest
category of state spending. These corrections costs are mainly spent on incarceration, and
incarcerating aging prisoners costs far more than younger ones. Specifically, this report
finds that it costs $34,135 per year to house an average prisoner, but it costs $68,270 per
year to house a prisoner age 50 and older. To put that number into context, the average
American household makes about $40,000 a year in income.

States can implement mechanisms to determine which aging prisoners pose little safety
risk and can be released. Releasing many of these individuals will ease the burden on
taxpayers and reunite prisoners with their families to care for them. This report conducts

a fiscal impact analysis detailing the cost savings to states in releasing the average aging
prisoner. While some of these prisoners may turn to the government for their healthcare or
other needs, government expenditures on released aging prisoners will be far cheaper than
the costs of incarcerating them. Based on statistical analyses of available data, this report
estimates that releasing an aging prisoner will save states, on average, $66,294 per year per
prisoner, including healthcare, other public benefits, parole, and any housing costs or tax
revenue. Even on the low end, states will save at least $28,362 per year per released aging
prisoner.

The current fiscal crisis has forced many states to rethink their incarceration policies as
they realize that their massive spending on incarceration is unsustainable and unnecessary
to protect public safety. Public opinion is also starting to shift. A recent survey by the Pew
Center on the States found that 73% of Americans who have not experienced violent crime
think that too many people are behind bars; they are joined in that opinion by 70% of violent
crime victims.
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As detailed in the ACLU’s 2011 Smart Reform is Possible report, several states have enacted
cost-saving, effective reforms to respond to crimes, rather than using incarceration as a
one-size-fits-all solution. Some states, like Louisiana, have enacted laws that would allow
for the release of many aging prisoners. This type of conditional release program gives
prisoners of a certain age the right to request a parole hearing. At the hearing, the parole
board can use a risk assessment instrument to decide whether the prisoner can be safely
released. Such laws allow states to safely depopulate their prisons of the elderly and save on
incarceration costs, while simultaneously not forcing aging prisoners into homelessness by
ensuring prisoners must elect to apply for parole.

This report makes a number of data-driven findings and issues recommendations for
reform. Part | provides detailed statistics on the demographics of our aging prison
population and the lower safety risks associated with this population. It then provides a fiscal
impact analysis demonstrating the cost savings states can realize by depopulating prisons

of those elderly Americans who pose little threat to public safety. Finally, Part | closes with a
discussion of the sentencing and release policies that have caused so many people to grow
old behind bars.

Part Il provides recommendations to reduce our aging prisoner population. First, it provides
a series of short-term recommendations, such as age-based parole programs similar to

the law enacted in Louisiana as an immediate release valve. Part Il then lays out systemic
recommendations for our criminal justice system that would prevent the creation of so many
aging prisoners at the outset, like enacting more proportionate sentencing laws that really
do “fit the crime.”

With this report, the ACLU hopes to bring much-needed attention to the national epidemic

of aging prisoners and suggests practical and feasible reforms for policymakers across the
country.
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Shirley Goode, 73, sits outside of the prison nursing care unit.

“This place is going to kill me. I'lL be lucky if | make it out

of here alive,” Goode says day after day.
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Findings & Recommendations

This section details this report’s findings and recommendations based on the data and
graphs in the body of the report:

Findings
Demographics of a Rapidly Graying Prison Population

e Thereis an overwhelming consensus among correctional experts, criminologists,
and the National Institute of Corrections that 50 years of age is the appropriate point
marking when a prisoner becomes “aging” or “elderly.” The lack of appropriate
healthcare and access to healthy living prior to incarceration, added to the heavy
stresses of life behind bars, accelerates the aging process of prisoners so that they
are actually physically older than average individuals. This report therefore uses age
50 and older to define the population of aging prisoners and provides data on this
age group. In a few cases, when data for this age group is not accessible, this report
provides data on the next closest age range.

e Approximately 16% of the national prison population is age 50 and older. There are
several jurisdictions with far higher percentages of aging prisoners including West
Virginia (20%), New Hampshire (20%), Massachusetts (19%), Florida (18%), and Texas
(18%). Approximately 13.5% of federal prisoners are age 50 and older.

e There are 246,600 aging prisoners nationwide. The four jurisdictions with the highest
actual number of prisoners age 50 and older are California (27,680), Texas (27,455),
Florida (17,980), and the federal prison system (25,160). These four jurisdictions
comprise 43% of the nation’s aging prisoners.

e The population of prisoners age 55 and older is expected to increase by 4,400% from
1981 to 2030. In 1981, there were only 8,853 prisoners age 55 and older. Corrections
experts project that, by 2030, there will be over 400,000 such prisoners, amounting
to one-third of the prison population. This astronomical projection does not even
include those prisoners ages 50-54 and is therefore a lower projection than the
actual future elderly prison population.

* This high growth rate is found in individual jurisdictions as well. The elderly prisoner
population increased, on average, by 145% between 1997 and 2007 in 16 southern
states—a much higher growth rate than the total prison population growth rate in
those states. For example, in Florida, the number of elderly prisoners grew 130%
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compared to 36% growth in the total prison population. Texas had a 110% growth in
the number of elderly prisoners and 15% growth in the total prison population; those
percentages for Maryland are 124% and 2%, respectively.

As is the case with the overall American prison population, America’s elderly
prisoners are overwhelmingly male. Women make up a mere 6% of aging prisoners.

White prisoners comprise the largest segment of aging prisoners (42%). However,
Black (33%) and Hispanic (15%]) aging prisoners are overrepresented, meaning they
make up a far higher percentage of the aging prisoner population than they do the
general U.S. population.

Lower Public Safety Risks of Aging Prisoners

vi |

The elderly prison population is increasingly comprised of individuals sentenced to
prison for long periods of time (20 years or more] and increasingly remain in prison
into old age. In 1979, only 2% of aging prisoners fell into this category nationwide.
Data collected from jurisdictions shows that this percentage is far higher now. For
example, the percentage of aging prisoners falling into this category is now 15% in
Mississippi and 19% in Ohio. Data collected from Florida, New Hampshire, Texas,
and Utah show similar shifts in prison populations. Many individuals who would have
been sentenced to shorter periods of incarceration for repeat crimes before 1979 are
now caught in the net of later-enacted habitual offender laws and given punishments
of 20 years or more.

The majority of aging prisoners are not incarcerated for murder, but are in prison
for low-level crimes. In fact, many aging prisoners are incarcerated for nonviolent
crimes. For example, in Texas, 65% of aging prisoners are in prison for nonviolent
drug crimes, property crimes, and other nonviolent crimes. In North Carolina, 26%
of prisoners age 50 and older are in prison under habitual offender laws or for
drug crimes. Another 14% are in prison for fraud, larceny, burglary, breaking and
entering, and traffic and public order violations.

The percentage of aging prisoners who were first imprisoned after they turned 50 is
declining. In 1979, 41% of aging prisoners fit into this category nationwide. In Ohio,
this percentage now stands at 25%. Likewise, in Florida, Texas, and New Hampshire,
this percentage dropped to 4-8% in 2012.

Research has conclusively shown that by age 50 most people have significantly

outlived the years in which they are most likely to commit crimes. For example,
arrest rates drop to just over 2% at age 50 and are almost 0% at age 65.
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e There is also overwhelming evidence that prisoners age 50 and older are far less
likely to return to prison for new crimes than their younger cohorts. For example,
only 7% of New York state prisoners released at ages 50-64 returned to prison for
new convictions; this number was 4% for prisoners released at age 65 and older.
In Virginia, only 1.3% of prisoners age 55 and older returned to prison for a new
conviction.

e The statistics taken together strongly suggest that the increasing incarceration of
aging prisoners is not due to any “elderly crime wave” but rather due to younger
prisoners who are sentenced to longer terms in prison, often for not so serious
crimes.

The High Costs of Incarcerating the Elderly

e This report undertakes a state fiscal impact analysis of releasing the average aging
prisoner nationwide. This analysis finds that it costs $34,135 per year to house an
average prisoner, but it costs $68,270 per year to house a prisoner age 50 and older.
To put this number in context, the average American household makes about $40,000
ayearinincome.

e This fiscal analysis shows that states will save, on average, $66,294 per year per
released aging prisoner. Even on the low end, states will save at least $28,362 per
year. These numbers account for increased parole, housing, public benefits (including
healthcare], and emergency room costs to the state; they also consider any increased
tax revenue.

* The vast majority of released prisoners—Llikely 63% to 88%—of any age nationwide
live with a friend or family member. Due to their advanced age, aging prisoners
may be more likely to live with family members upon release and will not impose
additional housing assistance cost burdens on the government.

e Generally speaking, released prisoners of any age face an increased likelihood of
becoming homeless compared to the general population. To avoid releasing aging
prisoners into homelessness, this report includes in its Recommendations a strictly
voluntary conditional release program for aging prisoners in which prisoners have
the right to request a parole board hearing.
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How We Ended Up Here

Beginning in the mid-1970s, states and the federal government increasingly
enacted mandatory minimum provisions, “three-strikes-and-you're-out” laws, and
restrictions on parole. These “tough on crime” laws fueled the 377% increase in the
number of Americans in prison from 319,598 in 1980 to over 1.5 million by 2009.

Not only did longer sentences and limited parole cause our prison population

to boom, these policies created more elderly prisoners. As demonstrated in the
Lower Public Safety Risks of Aging Prisoners section, prisoners age 50 and above
are much more likely to have served at least 20 years behind bars today than were
aging prisoners in the 1970s; this growth is a result of younger people receiving
significantly longer prison sentences with limited or no parole options and growing
old behind bars.

This trend is confirmed by data showing sentences have in fact gotten longer.

From 1986 to 1995—the apex of the tough on crime period—the number of people
sentenced to 20 years or more in prison more than tripled. From 1984 to 2002, the
number of state and federal prisoners serving life sentences (with or without parole)
more than quadrupled.

Recommendations

Short-Term Reforms. To begin addressing the unnecessary overincarceration of aging
prisoners, states should implement changes to their parole systems. States should:

viii

Grant Conditional Release for Aging Prisoners Who Pose Little Safety Risk.
Conditional release programs grant individuals age 50 and older the right to request
a hearing before a parole board or a comparable agency. They often require that the
prisoner serve a minimum number of years (for example, ten) in prison to become
eligible. A parole board or comparable agency should use a peer-reviewed, evidence-
based risk assessment instrument to ascertain if a prisoner poses a substantial risk
to public safety. If the board finds by a preponderance of the evidence that a prisoner
does not pose a substantial risk to public safety or that supervision conditions can
reduce substantial risks, the parole board should grant release. The board should
tailor release conditions to the prisoner’s risk assessment profile and provide other
reintegration services, including information on public benefits available upon
release.

Utilize & Expand Medical Parole. Most medical parole programs condition eligibility

on extremely narrow and restrictive criteria, such as requiring prisoners to be
terminally ill or physically incapacitated. Such a high bar to eligibility ensures that
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the vast majority of aging prisoners, who pose little threat to public safety, will
remain needlessly behind bars. Many states also have such laws on the books but do
not actually use them to release the medically infirm. States should fully utilize these
programs and expand these laws to allow for the release of patients with medical
conditions who pose limited safety risks.

¢ Increase Accountability & Transparency of Parole Boards. In order to ensure
effectiveness of the short-term reforms described above, states need to increase
accountability and transparency of parole board decisions. Quite often, states have
age-based or medical parole programs on the books, but parole boards rarely utilize
them. States should issue parole guidelines, require parole boards to explain their
decisions in writing, open parole hearings up to the public, and possibly create an
appeals process or right to defense counsel during hearings. In this way, states can
encourage parole boards to use age-based and medical release programs to achieve
significant savings in their budgets.

e Reauthorize & Expand Federal Aging Prisoner Release. In addition to states taking
up the above reforms, Congress should reauthorize and expand the provision of the
Second Chance Act that authorizes a federal aging prisoner release program.

Systemic Reform: Rethink Our Disproportionate Sentencing Paradigm. To prevent our
prisons from continuing to fill up unnecessarily with aging prisoners who pose little or

no risk to public safety, jurisdictions must take a holistic approach to reforming their
criminal justice systems. The time is ripe for lawmakers to rethink this country’s harsh and
disproportionate sentencing regime. The “lock ‘em up and throw away the key” mentality
unnecessarily incarcerates millions of people for extraordinarily long periods of time—
well into old age, and sometimes until they die. States and the federal government should
reintroduce proportionality into sentences for crimes and should:

e Repeal Mandatory Minimum Laws. Federal and state governments have
implemented strict, inflexible, and often irrational mandatory minimums laws
that require the automatic imposition of brutally long and disproportionate prison
sentences and prevent individualized sentencing. Mandatory minimum shift
sentencing power to prosecutors, whose charging decisions dictate sentencing.
These laws also prevent judges from tailoring the punishment to the individual
circumstances of the case, the defendant, and the seriousness of the offense.
Lawmakers should repeal mandatory minimums. Instead, they should use advisory
sentencing guidelines and a prosecutor or defendant’s right to appeal a sentencing
decision, as a safeguard against wildly divergent sentencing outcomes.

e Repeal Habitual Offender Laws. Many states and the federal government have
habitual offender laws that mandate long sentences, often life in prison, for
individuals convicted of selected crimes. States enacted these laws in reaction to
individual cases, but ended up casting a very wide net. In many states, low-level,
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nonviolent offenses constitute strikes. Like mandatory minimum laws, habitual
offender laws overcrowd our prisons with individuals who have committed multiple
low-level offenses (like drug possession), pose little threat to public safety, and
unnecessarily remain in prison into old age. States should eliminate these laws,
especially those that include low-level offenses as strikes.

Repeal Truth-in-Sentencing Laws. Many states have “truth-in-sentencing” laws,
which require individuals to serve at least 85% of their prison terms before becoming
eligible for parole or otherwise cut back parole. Recognizing that sentencing laws are
already too harsh, states should expand eligibility for parole, particularly for people
convicted of nonviolent offenses. This reform will allow individuals to leave prison
when society is no longer served by their continued incarceration.

At America’s Expense: The Mass Incarceration of the Elderly
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A prison nurse helps Charles Webb, 74, shave after a shower.

Webb has been prison for 17 years.
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This report is the product of seventeen months of in-depth research of available social
science data produced by state corrections departments, the Department of Justice,
academics, criminologists, and discussions with aging prisoner experts. It is also

based on data obtained directly from state corrections departments that has not been
previously published. The authors analyzed that data, and conducted statistical and
mathematical analyses of that data. The authors also researched historical criminal law
trends, current sentencing and parole laws, and relevant pending legislation to devise the
Recommendations section.

As detailed in Section II.C, this report provides the results of the estimated fiscal impact on

a state budget of the average released aging prisoner (“aging parolee”). This Methodology
section describes in further detail how that analysis was conducted. The expected annual
fiscal impact per released aging prisoner included an analysis of the following five expected
fiscal impacts: annual saved incarceration costs per aging prisoner; annual parole costs per
aging parolee; annual state public benefit costs per aging parolee; annual state income tax
revenue generated per aging parolee; and annual state emergency room visit costs per aging
parolee.
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The calculation of these variables drew on data from a variety of different sources explained
below. The analysis provided a low, middle, and high estimate for each variable. The low
estimate assumed that aging parolees mirror the average aging American or average
parolee. The high estimate made pessimistic assumptions about the income level,
employment status, and public benefits needs of aging parolees. The middle estimate was
somewhere in between and is the most accurate.

Incarceration Costs: The average annual incarceration cost of prisoners age 50 and older and
the parole costs incurred by the state upon release of such prisoners were calculated based
on research conducted by the Vera Institute of Justice and the Pew Center on the States

as cited in Section |.C. Based on these reports and an independent examination of state
corrections budgets, the estimated annual incarceration cost of a state prisoner of average
age is $34,135. A meta-analysis of existing studies suggested that it costs twice as much

to incarcerate prisoners age 50 and older as opposed to average aged prisoners. Thus, the
report calculated the middle estimated annual incarceration cost per aging prisoner as
$68,270.

Parole Costs: A similar meta-analysis of existing literature suggested that the average daily
cost of parole ranges from between $3.50 to $13.50 per day. The middle estimate of parole
costs assumed that the cost of monitoring the average aging parolee is the same as other
parolees. This was a conservative assumption for reasons detailed in Section I.C.

Public Benefits Costs: The data for public benefits received and state income tax revenue
generated were taken from the U.S. Census Bureau’s Current Population Survey (CPS) from
March 2011, which is the most recent available. The CPS is the primary source of data on
unemployment rates, poverty, and income in the United States. It surveyed approximately
57,000 households, representing 112,000 individuals, in that month. The CPS provides
comprehensive data on various demographic and socioeconomic characteristics, including
age, sex, race, educational attainment, household composition, and employment status. The
U.S. Census Bureau assigned weights to each respondent in the CPS to allow the results to
be converted into a comprehensive statistical portrait of a subpopulation - in this case, of
respondents age 50 and older. This report based its analysis on that subset of data.

The state public benefits specifically considered in the “public benefits variable” in the

fiscal analysis were: Medicaid; Supplemental Security Income (SSl); food stamps; cash
assistance; and energy assistance. There were two corrections made to this data. First, it is
well-understood that respondents underreport their receipt of government benefits in the
CPS. This report increased the amount of benefits to correct for this by using a multiplier
constructed on a micro-simulation model developed by the Urban Institute for this purpose.?
Second, these public benefit programs are jointly funded by state and federal governments.
The analysis discounted the benefit payment as reported in the CPS by the ratio of aggregate
state spending to aggregate total spending for each benefit. For example, aggregate state
spending on SSI benefits is approximately 1/8 of total aggregate spending on SSI. Thus,
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individual SSI benefits were multiplied by 1/8 to represent the proportion funded by state tax
dollars.

The public benefits variable was therefore defined as a suitably-weighted and corrected
sum of Medicaid, SSI, food stamps, public cash assistance, and energy assistance benefits
received. That amount was then regressed on a set of demographic and socioeconomic
variables, specifically, sex, race, educational attainment, household composition,

and employment status. This linear regression for survey data was restricted to the
subpopulation of the CPS sample population age 50 and older.

Unfortunately, the CPS did not include a validated question about past jail or prison
incarceration. To correct for this, available data about prisoners and current and past
released prisoners was used to infer the demographic and socioeconomic characteristics
of released aging prisoners and to construct a “representative aging parolee.” The
demographic and socioeconomic covariates corresponding to the representative aging
parolee were then plugged into the regression equation above to yield a point estimate

of state public benefits received. To create the low, middle, and high estimates, different
assumptions were made about the likely characteristics of the representative released
prisoner. For instance, the high estimate assumed that 75% of aging parolees will not have a
high school diploma upon release and that 100% of aging parolees will be unemployed due
to illness (65%) or lack of work (35%).

Income Tax Revenue: The report employed an identical statistical procedure (including a
multiplier to correct for underreporting) to estimate expected state income tax revenue per
released aging prisoner. The only difference here is that the analysis used state income tax
liability as reported in the CPS for the basis of the calculation.

Emergency Room Visits: The report employs a similar—though not identical—statistical
procedure to estimate the expected total costs of emergency room (ER] visits to the state per
aging parolee. Data on ER visits was taken from the 2009 Emergency Room Visits File drawn
from the 2009 Medical Expenditure Panel Survey (MEPS) Household Component, which is
the most recent MEPS survey. The MEPS provides information on number of ER visits and
the mean expense incurred per visit. The MEPS is a widely used nationally representative
survey of healthcare use and expenditures. It interviewed approximately 13,875 families,
representing 34,920 individuals, in 2009. The MEPS also includes the same set of
demographic and socioeconomic variables included in the CPS, and additionally includes
health insurance status (specifically whether an individual was uninsured or received
Medicaid benefits in the past year).

To estimate the annual state cost of ER visits per released aging prisoner, the analysis
proceeded in three steps. First, the number of ER visits was regressed on the same set of
demographic and socioeconomic variables defining the representative aging parolee; two
separate regression equations were estimated. The first regression was restricted to the
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subpopulation of the survey age 50 and older who were uninsured. The second regression
was restricted to the subpopulation age 50 and older who received Medicaid benefits. Using
these two regressions, the expected number of ER visits was expressed as a function of
demographic and socioeconomic covariates.

Second, the total expected ER cost per aging parolee was calculated as the mean dollar
amount per visit reported in the MEPS multiplied by the estimated number of ER visits as
derived above. Based on a meta-analysis of existing studies, this report also added the
following assumptions to this analysis: 25% of the cost of an ER visit is paid for with state
tax dollars when the patient is uninsured; and 10% of the cost of an ER visit is paid for with
state tax dollars when the patient is receiving Medicaid benefits. Discounting total expected
ER costs per aging parolee by these percentages yielded the expected fiscal impact of an ER
visit on state budgets for uninsured and Medicaid recipients, respectively.

Finally, the analysis provided a low, middle, and high estimate for the ER variable. The

high estimate assumed that 50% of released prisoners are uninsured and that 50% of
released aging prisoners qualify for Medicaid benefits within a year of release. In other
words, the high estimate assumed that 0% of aging parolees will rely exclusively on private
health insurance. By contrast, the low estimate assumed that 12% of aging parolees were
uninsured and that 12% of aging parolees qualify for Medicaid benefits—these are the actual
percentages in the MEPS subpopulation of individuals age 50 and older. The middle estimate
assumed that 35% of aging parolees were uninsured and 35% were on Medicaid.

This report calculated the middle estimate of the annual state fiscal impact per released
aging prisoner as follows: the sum of the middle estimate of the saved annual incarceration
cost per aging prisoner and the middle estimate of the annual state income tax revenue
per aging parolee minus the sum of the middle estimate of the annual parole cost per aging
parolee, the middle estimate of the annual state public benefits per aging parolee, and the
middle estimate of the annual state emergency room visit cost per aging parolee. The low
and high fiscal impact estimates were calculated in the same way.
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Charlie Coffey, 65, is fed his lunch.

He has been in prison for over 30 years.

Photo Credit: Tim Gruber



l. The Aging Prison Population & Its
Consequences

A. Demographics of a Rapidly Graying Prison Population

For the past two decades, there has been an overwhelming consensus among correctional
experts and criminologists that 50 years of age is the appropriate point marking when a
prisoner becomes “aging” or “elderly.” This is also the cutoff used by the National Institute
of Corrections (NIC).® There are several scientific reasons for this designation. Mainly,
prisoners age much more rapidly than the population at large. According to the NIC, a
prisoner age 50 and older is likely to have a “physiological age” that is 10 to 15 years
greater than his or her chronological age.* The stresses of life behind bars (including
separation from family and friends, physical confinement, poor healthcare, and the

threat of victimization) plus the lack of access to healthcare and healthy lifestyles before
imprisonment exacerbate the risk of physical and mental illness and accelerate the aging
process. In accordance with this social science data, this report uses age 50 and older to
define the aging or elderly prison population.

1. Prison Population by Age

Our prison population is increasingly aging. In 2010, of the 1.5 million individuals in state
and federal prisons in this country, 246,600 were age 50 and older.® This number represents
individuals held by state and federal authorities as prisoners, and does not include
individuals under the control of county jails. Notably, 86% of prisoners are held in state
custody, as opposed to federal custody;® therefore much of the data in this report examines
state prison populations.
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As Figure 1 below shows, individuals age 50 and older represent 16% of the total state and
federal prison population.

Figure 1

State and Federal Prisoners by Age (2010)

Il 29 and younger
& 30-39
[ 40-49

[] 50 and older

Source: Guerino et al., Prisoners in 2010 (2011).7

Based on available current data from all state departments of corrections and the

federal Bureau of Justice Statistics (BJS), Figures 2A & 2B on the next two pages

compare percentages and raw numbers of prisoners age 50 and older by jurisdiction.

Most jurisdictions hover around the national average of 16%. There are several states,
however, with far higher percentages of aging prisoners including West Virginia (20%), New
Hampshire (20%), Massachusetts (19%), Florida (18%), and Texas (18%). Approximately
13.5% of federal prisoners are age 50 and older.
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Figure 2A
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Figure 2B
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The four jurisdictions with the highest actual number of prisoners age 50 and older are
California (27,680), Texas (27,455), Florida (17,980), and the federal prison system (25,160).
This comparison highlights how heavily skewed the distribution of aging prisoners
nationwide is toward a small number of jurisdictions. In particular, these four jurisdictions
incarcerate 43% of the overall population of aging prisoners in the United States.

Elderly prisoners did not always comprise such a substantial proportion of the nation’s
incarcerated population. The total number of aging prisoners in state and federal prisons
has grown at an extraordinary rate, as shown in Figure 3 below. Unfortunately, much of

this data for past and future years is readily available only for prisoners age 55 and older.
Specifically, in 1981, there were 8,853 state and federal prisoners age 55 and older.” By
1995, that number had increased to 32,600. And, in 2010, that number stood at 124,900.
Corrections expert James Austin and the Urban Institute project that by 2030, one-third of all
prisoners in the United States will be age 55 and older, amounting to over 400,000 prisoners.
In other words, from 1981 to 2030 the elderly prison population is expected to increase by
4,400%. This astronomical number does not even include prisoners ages 50-54.

Figure 3

Number of State and Federal Prisoners
Age 55 & Older (1982-2030)

450,000

400,000

400,000

350,000

300,000

250,000

200,000

150,000 124,900

100,000

50,000

0

1981 1995 2010 2030

Source: Goetting, The Elderly in Prison (1984); Beck & Harrison, Prisoners in 2003 (2004); Guerino et al., Prisoners
in 2010 (2011); Austin et al., Exploring the Needs and Risks of the Returning Prisoner (2002)."
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Focusing on individual jurisdictions, as Figure 4 below shows, the elderly prisoner
population increased on average by 145% between 1997 and 2007 in 16 southern states—a
much faster rate than the total prison population growth in those states. For example, in
Florida, the number of elderly prisoners grew 130% compared to a 36% growth in the total
prison population. Likewise, Texas had a 110% growth in the number of elderly prisoners,
compared to a 15% growth in the total prison population. Those percentages for Maryland
are 124% and 2%, respectively.

Figure 4

Growth in Prisoners in Southern States by Age (1997-2006)
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Source: Williams, The Aging Inmate Population (2006)."
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Figure 5 below provides similar data on the aging prisoner population in Michigan. From
2000 to 2009, the population of prisoners younger than 40 years old declined, while the
number of prisoners age 40 and older increased. Particularly striking is the spike in
prisoners ages 50-59 (a 41% increase) and ages 60-69 (a 54% increase).

Figure 5

Age Breakdown of Michigan’s Prisoner (2000-2009)
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Source: Michigan Dep’t of Corrections, 2000 and 2009 Statistical Reports (2001, 2010)."
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Similarly, as shown in Figure 6 below, the number of California prisoners age 55 and older
increased by almost 200% between 1997 and 2010.

Figure 6

Growth in Number of California Prisoners
Age 55 & Older (1997-2010)
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Source: Hill et al., Aging Inmates (2006); California Dep’t of Correction & Rehabilitation (2010).%

Likewise, the number of prisoners age 50 and older in North Carolina grew 237%, from
1,254 in 1995 to 4,224 in 2007." In sum, across the country, the aging prisoner population is
growing at a stunning rate.
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2. Gender & Race of Aging Prisoners

Our aging prison population is not homogeneous. As is the case with the overall prison
population, America’s elderly prison population is overwhelmingly male. As Figure 7 below
shows, women make up a mere 6% of aging prisoners. The population of male prisoners is,
on average, older than the population of female prisoners. For instance, 56% of female aging

prisoners fall into the age range 50-54, while 49% of male prisoners fall into this same age
range.

Figure 7

Percentage of Male Prisoners
Percentage of State and by Age

Federal Prisoners Age 50 &
Older by Gender (2010) 14%
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0 55-59
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26%

Percentage of Female Prisoners
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Source: Guerino et al., Prisoners in 2010 (2011).%
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Figure 8 below shows the racial category breakdown of aging prisoners as reported by BJS.
Aging prisoners are mostly white; specifically: 42% are white, 33% are Black, 15% are “of
Hispanic origin,” and 10% belong to other racial categories. White aging prisoners tend

to fall into the older end of the spectrum; whereas Black aging prisoners are, on average,
younger. For example, 53% of Black aging prisoners are ages 50-54, whereas only 45% of
white prisoners fall into this same age range.

Figure 8
Percentage of White Prisoners
Percentage of State and by Age
Federal Prisoners Age 50 & 14% —
Older by Race (2010) 15% B 555
45% B 60-64
0 65+
26%
B White Percentage of Black Prisoners
® Black by Age
Hispanic 7%
01 Other 12% ® 50-54
0 55-59
53% 0 60-64
28% 0 65+
Percentage of Hispanic Prisoners
by Age
10%
13% B 50-54
519, O 55-59
0 60-64
26% 0 65+

Source: Guerino et al., Prisoners in 2010 (2011)."7
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Although white prisoners comprise the vast majority of aging prisoners, Black and Hispanic
aging prisoners are overrepresented, meaning they make up a far higher percentage of the
aging prisoner population than they do in the general U.S. population. This disproportionate
representation is reflective of the skewed racial distribution of U.S. prisoners more
generally. Of the national total prison population, 38% are Black and 22% are Hispanic.'®

In contrast, the U.S. Census Bureau reports that, of the general U.S. population, 12.6% are
Black and 16.3% are “of Hispanic or Latino origin.”"

Figures 7 and 8 also demonstrate another valuable point: the largest subcategory of aging
prisoners fall into ages 50-54. For example, 49% of male prisoners are ages 50-54, as are
49% of white prisoners. This holds true regardless of age and race. Thus any analysis or
reform focused on aging prisoners using an age above 50 not only does not comport with the
criminological consensus on the age when prisoners become elderly, it also dramatically
undercounts the aging prison population.
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B. Lower Public Safety Risks of Aging Prisoners

Criminologists and corrections experts universally agree that a person’s average likelihood
of committing any type of crime declines sharply with advancing age. The data in this section
demonstrates that by the time a person turns 50, his or her likelihood of committing another
crime has already dropped precipitously.? This holds true regardless of the crime for which
the prisoner was originally convicted and sent to prison.

Additionally, this section analyzes original data collected from state departments of
corrections to provide a snapshot of what crimes aging prisoners have committed and

how long they have been in prison. This data shows that the elderly prison population

is increasingly comprised of individuals sentenced under tough on crime laws (further
explained in Section I.D below) who remain in prison for extraordinary long periods of time,
as well as those who are in prison for nonviolent property crimes, such as burglary, theft, or
drug possession. Further, the percentage of aging prisoners incarcerated for the first time
after turning age 50 is declining. Thus, more aging prisoners were sentenced when they
were younger and grew old in prison.

1. Crimes Committed & Time Served by Aging Prisoners

Determining what crimes landed aging prisoners behind bars and how long they have been
in prison is a complex task. There are four distinct variables when examining the elderly
prison population: the prisoner’s current age; the age at which the prisoner was sent to
prison; the offense for which the prisoner was sentenced to prison; and the amount of time
the prisoner has spent behind bars. Examining the aging prison population through this lens
will better inform any potential public safety risks posed by individual prisoners.

Criminologists have recognized four profiles of aging prisoners using different combinations
of the variables listed above:*

1. Old Offenders: Prisoners incarcerated for the first time when they were age 50
and older (regardless of how many times they were in prison after that first
incarceration). Some of these prisoners were sentenced for murder or sex crimes.

2. Those Who Grew Old in Prison: Prisoners incarcerated for their current offense before
age 50 and who have served at least 20 years of that current sentence (regardless of
how many times they were incarcerated before that). These individuals have already
served lengthy prison sentences and have grown old in prison. This profile includes
prisoners sentenced for long periods of time or to life without parole, for such
things as murder, armed robbery, and rape while in their youth. This profile also
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increasingly includes individuals sentenced under habitual offender laws for low-
level or drug crimes.

3. Repeat Prisoners: Prisoners who have served multiple periods of incarceration and
who were first incarcerated before the age of 50. This profile excludes prisoners in
the second category above who grew old in prison. Many Repeat Prisoners were
incarcerated for crimes like burglary, theft, or low-level crimes like drug possession.

4. Young Short-Term First-Time Prisoners: Prisoners who were incarcerated for their
first and only offense before the age of 50 and have served less than 20 continuous
years of that sentence. Prisoners in this profile may be in prison for crimes like
burglary, theft, or drug possession.

Unfortunately, the last nationwide analysis of these aging prisoner profiles was conducted in
1979. Ann Goetting analyzed a representative sample of state prisoners age 55 and older and
weighted the data to ensure its national representativeness. Her results are shown below in

Figure 9.

Figure 9

State Prisoners Age 55 & Older by Profile (1979)
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Source: Goetting, The Elderly in Prison (1984).22
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This report collected current profile breakdowns from several state departments of
correction to better understand the current national landscape of aging prisoners. Most
significantly, the percentage of Those Who Grew Old in Prison has increased. As shown

in Figure 10, the percentage of Those Who Grew Old in Prison in Mississippi is now 15%,
compared to 2% reported by Goetting in 1979. Additionally, the percentage of Young Short-
Term First-Time Prisoners increased from 11% to 22%. The percentage of Repeat Prisoners
and Old Offenders, on the other hand, shrunk. Most likely, many individuals who would have
been classified as Repeat Prisoners in 1979 are now caught in the net of the newer habitual
offender and mandatory minimum laws and given punishments of 20 years or more for
lower level and drug offenses, and are therefore now part of the Those Who Grew Old in
Prison category. (These laws are further explained in Section I.D below.)

Figure 10

Mississippi Prisoners Age 50 & Older by Profile (2012)
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Source: Data collected directly from jurisdiction (2012).%
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Figure 11 below demonstrates that the results from Ohio are generally the same. The
percentage of Those Who Grew Old in Prison in that state is more than nine times greater
than the national figure in 1979, growing from 2% to 19%. Likewise, the percentage of Old
Offenders shrunk from 41% to 25%.

Figure 11

Ohio Prisoners Age 50 & Older by Profile (2012)
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Source: Data collected directly from jurisdiction (2012).%

Data from other states generally confirms this growth trend of Those Who Grew Old in
Prison. Notably, as Figure 12 on the next page shows, in Florida, New Hampshire, Texas, and
Utah, the percentage of Old Offenders ranges from 4-8% compared to 41% in 1979. This data
suggests that there are more individuals entering prison at a younger age and staying there
until they get old. Also, the percentage of Young Short-Term First-Time Prisoners ranges
from 50-59% in 2012, whereas this percentage was only 11% in 1979. Thus, the subset of
prisoners who entered the system young and are serving less than 20 years on their current
sentence is increasingly comprised of individuals who have only committed a first offense.
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Figure 12
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In addition to these profiles, data from specific states on the types of crimes committed by
aging prisoners is also available. States differ, however, in how they track data and how they
classify crimes. The same crime could have an entirely different name depending on the
state. Moreover, many states use “habitual offender” as a crime category, which makes it
impossible to determine which specific crime landed the prisoner behind bars for so long.

16 | At America’s Expense: The Mass Incarceration of the Elderly



Many aging prisoners are incarcerated for nonviolent crimes. Data from Texas, shown

in Figure 13 below, details the types of crime committed by elderly prisoners who were
behind bars in 2011. Notably, 65% are in prison for drug crimes, property crimes, and other
nonviolent crimes. The rest are incarcerated for violent crimes, which can range from
homicide to sexual assault to assault.

Figure 13

Texas Prisoners Age 50 & Older by Profile (2012)
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Source: Data obtained directly from jurisdiction (2011).%
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This distribution holds true in other states as well. For example, in 2007, North Carolina
published unusually detailed statistics on the type of crime aging prisoners committed that
led to their current imprisonment, as shown in Figure 14 below. “Habitual felon” and drug
crimes represent 26% of North Carolina prisoners age 50 and older. Another 14% are in
prison for fraud, larceny, burglary, breaking/entering, and traffic and public order violations.
Further, 21% are in prison for sexual assault crimes that range from rape to sexual battery.?’

Figure 14

North Carolina Prisoners Age 50 & Older by Conviction (2007)
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Further, in at least some states, the majority of aging prisoners are incarcerated for their
first offense. In Ohio, for example, 71% of prisoners age 50 and older in 2009 were in prison
for their first offense, as Figure 15 below shows. Further, 72% of aging prisoners convicted
of crimes against the person and 84% of those convicted of sex offenses had no prior
convictions. Also, aging prisoners with prior convictions were more likely to be serving time
for lower-level crimes, like drug and property crimes.

Figure 15

Ohio Prisoners: Type of Offense by Age at Imprisonment (2001)
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Source: Moore & Unwin, Ohio’s Older Inmates (2002).2°
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As Figure 16 below shows, BJS has examined data on all prisoners incarcerated for felonies
by age at the time of their sentencing. Younger people are far more likely than older people
to commit crimes that land them in prison. Across all felony crime categories, the average
age at which state prisoners received their sentences was 33 and the median age was 31.
Overall, only 7% of the total state prisoner population received their sentence at age 50

and older, compared to 40% of state prisoners who received their sentences between ages
20-29. This low level of prison admission for aging individuals holds true across crime
categories.

Figure 16

State Prisoners by Age at Sentencing (2006)
(ALl Offenses)
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Source: Rosenmerkel et al., Felony Sentences in State Courts (2010).3°

In sum, the data presented in this section taken together suggests that the elderly prison
population is increasingly comprised of individuals sentenced when they were younger and
remaining in prison for extraordinary long periods of time. The increasing numbers of aging
prisoners is not due to any “elderly crime wave;” in fact, the percentage of aging prisoners
who committed their crime in old age is declining. Aging prisoners are also increasingly in
prison for nonviolent property crimes, such as burglary, theft, or drug possession.

20 | AtAmerica’'s Expense: The Mass Incarceration of the Elderly



2. Crime Declines Precipitously With Age for All Crimes

This section explains aging prisoners’ lower propensity to commit crimes and pose threats
to public safety.

Research has conclusively shown that long before age 50, most people have outlived the
years in which they are most likely to commit crimes.?' Even when examining data on arrests
that may not lead to conviction or indicate guilt, this holds true. For example, Figure 17
below shows the percentage of individuals arrested nationally by age in 2004. Less than

6% of individuals ages 30-34 were arrested, whereas a little over 2% of individuals ages
50-54 were arrested and almost 0% of those age 65 and older were arrested. This trend of
decreasing crime rates from adulthood to old age has held constant over time, as shown by
the 1979 arrest curve in Figure 17.

Figure 17

National Arrest Rates by Age (1979 & 2004)
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Source: Bushway et al., Has the U.S. Prison Boom Changed the Age Distribution of the Prison Population? (2011).%

Since this report seeks to understand the public safety threats posed by aging prisoners,
it focuses on whether this population commits crimes that return them to prison. The vast
majority of studies examining new crimes committed by released prisoners do not specify
the exact type of new crime committed, meaning someone could be released from prison
for armed robbery and end up back in prison for drug possession. Parole violations are
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usually not new crimes and are therefore not accurate measures of threats to public safety,
even though they are significant drivers of the prison population.® Similarly, arrests are not
reliable measures of public safety threats because an arrest does not import guilt and many
arrests do not result in convictions or incarceration.

In 2002, BJS researchers Patrick Langan and David Levin released a key study on
reimprisonment and reconviction by age. This study tracked 272,111 prisoners for three
years in fifteen states—a sample representing two-thirds of all prisoners released in the
United States in 1994. This is an important period of time within which to measure return
to prison for a new conviction because people are most likely to commit crimes soon after
release from prison. As Figure 18 below shows, the rate of reimprisonment for a new
conviction for prisoners released at age 45 and older was 56% lower than the rate for
prisoners released between ages 18-24. Only 16.9% of prisoners released at age 45 and
older return to prison for new convictions. The driver of reimprisonment for this older age
group seems to be parole violations—which could vary from missing a meeting with a parole
officer, to a positive drug test, to contact with a victim—and can return individuals to prison
without a conviction for a new crime.

Figure 18

Three-Year Reimprisonment Rates of State Prisoners
by Age at Release (1994)

45%
40%

35%

30%

25% m New Prison
Sentence for a
20% New Conviction
15% — No New Prison
10% Sentence
5% I
0%

14-17 18-24 25-59 30-34 35-39 40-44

Source: Langan & Levin, Recidivism of Prisoners Released in 1994 (2002).3
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Additionally, data from specific states reveals the same lower rate of reimprisonment
for aging prisoners. As Figure 19 below represents, only 7% of New York state prisoners
released at ages 50-64 returned to prison for new convictions, and only 4% of prisoners
released at age 65 and older returned to prison for new convictions. Again, when this

aging population returns to prison, it is far more likely for a parole violation than for a new
conviction.

Figure 19

Three-Year Reimprisonment Rates in New York
by Age at Release (1985-2007)
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As Figure 20 below shows, the data for Virginia prisoners displays a pattern of
reimprisonment for new convictions similar to that in New York, with 1.3% of prisoners age
55 and older returning to prison on a new commitment and 9% of prisoners ages 45-54
returning on a new conviction. Notably, in Virginia, aging prisoners returning to prison for
parole violations at rates similar to which they return to prison for new convictions.

Figure 20
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Similarly, Figure 21 on the next page shows prisoners in Arizona returning to prison for
new felony convictions, with the percentage dropping from 28.5% for prisoners ages 20-24
at release to 9.2% for prisoners released at ages 50-54 and 3% for those released at age 65

and older.
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Figure 21

Three-Year Reimprisonment Rates for Felony
Convictions in Arizona by Age at Release (1990-1999)
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Source: Arizona Dep't of Corrections, Arizona Inmate Recidivism Study (2005).%

In sum, as shown by the data in this section, there is overwhelming evidence that prisoners
age 50 and older are far less likely to return to prison for new crimes than their younger
cohorts. This holds true regardless of why they originally went to prison. However, as shown,
some portion of aging prisoners will still commit crimes upon release. As explained in the
Recommendations section, states can use risk assessment instruments to determine which
of these aging prisoners are safe to release and which are not.
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C. The High Costs of Incarcerating the Elderly

The number of older prisoners is growing quickly and their needs are very different than
those of younger prisoners, as are the costs of meeting them. Corrections departments are
facing a very different prisoner population than they have been accustomed to managing.
This population shift will become more dramatic in the future if we keep our current laws in
place.

One common sense solution, explained in the Recommendations section, would be to
release aging prisoners who do not pose substantial safety risks instead of unnecessarily
incarcerating them. This section explains the results of a state fiscal impact analysis for the
average aging prisoner released. How this analysis was conducted is further explained in
the Methodology section above.

This section explains that aging prisoners are by far the most expensive prisoners to
incarcerate. Although releasing an aging prisoner (to become an “aging parolee”) will impact
state governments by increasing the costs of parole, housing, public benefits (including
healthcare], and emergency room visits, it will also increase tax revenue and save the high
incarceration costs. Taking these fiscal impacts into consideration, this report estimates

that states will save, on average, $66,294 per year per released aging prisoner. Even on the
lowest end, states will save at least $28,362 per year per released aging prisoner. Finally,
this section will touch on the additional federal and local fiscal impacts and societal impacts.

1. State Fiscal Impact Analysis

This section first explores the high costs of incarcerating aging prisoners, and then deducts
the cost savings of releasing aging prisoners to calculate the total fiscal cost savings per
released aging prisoner.

a. The High Costs of Incarceration

Corrections expenditures as a percentage of overall state budgets have exploded nationwide
since the 1980s, often at the expense of other crucial state services, such as public
education and infrastructure. Over the past 25 years, 14 states doubled their spending on
corrections and 30 states increased their corrections spending by at least half.*® According
to a recent Pew Center on the States study, overall state spending on corrections increased
from $11 billion in 1988 to $52 billion in 2008. Add in federal government corrections
expenditures and that number climbs to $68 billion.*” According to a report from the Vera
Institute of Justice released earlier this year, however, the actual total taxpayer cost of
prisons expands beyond what states allocate in their corrections budgets. For example,
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in some states such as New York, a significant proportion of the incarceration costs (like
prison employee health insurance and pensions, and hospital care for prisoners) comes
from other areas of the state budget, such as the “central administrative funds” or “central
account.” The Vera Institute estimates the real cost of incarceration to be 14% higher than
the costs highlighted in corrections budgets alone.?’ Thus, the true burden the corrections
system imposes upon the American taxpayer is more realistically $77 billion annually or
more. Further, the Pew Center estimates that 90% of spending on corrections is devoted to
incarceration (as opposed to probation, parole, or non-incarceration alternatives).*' Taking
data from the Vera report and the Pew study together, this report estimates that the average
annual incarceration cost per prisoner is $34,135.

The annual total cost per aging prisoner is, however, even higher. According to a National
Institute of Corrections (NIC) study from 2004, taxpayers pay more than twice as much per
year to incarcerate an aging prisoner than they pay to incarcerate a younger one.*? In Figure
22 below, this report provides three estimates of the average annual taxpayer cost of an
aging prisoner: low, middle, and high.”® The low estimate is the lowest possible cost of an
aging prisoner. In this scenario, an aging prisoner costs the same as the average prisoner,
$34,135. Aging prisoners in this group may be healthy and not require additional staff or
healthcare. The middle estimate uses the NIC calculation to set the cost of an aging prisoner
at twice the cost of an average prisoner. It is the most accurate estimate. Finally, the high
estimate equates the cost of an aging prisoner at three times the cost of the average
prisoner; this estimate represents the most likely highest end of what it costs to incarcerate
an aging prisoner. Such prisoners may require additional staff and higher levels of care to
meet their physical or medical needs.

Figure 22
Estimated Annual Incarceration Cost
Per Aging Prisoner (2012)
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Source: ACLU State Fiscal Impact Analysis (2012).

American Civil Liberties Union | 27



Using the middle estimate, it costs taxpayers $16 billion every year to incarcerate the
246,600 prisoners age 50 and older—a relatively low-risk population. This amount is more
than the federal Department of Energy budget and more than the federal Department of
Education funding for state elementary and secondary school improvements.*

The staggeringly high costs associated with the incarceration of aging prisoners are largely
due to increased staffing and healthcare needs. Most corrections budgets operate to ensure
a certain prisoner-to-guard ratio. Aging prisoners, however, require additional staffing
because they need more help with day-to-day activities, have limited mobility, and are more
vulnerable to mental or physical abuse by younger prisoners.®

Most states estimate that healthcare for an elderly prisoner costs roughly two to three times
that for a younger prisoner.* In some states, like North Carolina, the average annual cost

of healthcare for prisoners 50 and older is four times higher than the cost for prisoners
younger than 50. Moreover, while only 11% of North Carolina’s prisoners are age 50 and
older, the $25 million it costs the state each year to provide healthcare to these aging
prisoners constitutes nearly 30% of the state’s total correctional healthcare budget.*’

There are a number of reasons why a disproportionate share of prison healthcare
expenditures is spent on aging prisoners. First, aging prisoners are relatively more likely

to suffer from a variety of medical conditions and require more contacts with healthcare
providers. According to a BJS study, the percentage of all state prisoners who reported

any type of medical condition in 1997 increased dramatically with age: approximately 48%

of prisoners age 45 and older reported some kind of medical problem (excluding physical
injury), compared to only 24% of prisoners age 24 and younger.*® In Florida, prisoners age 50
and older accounted for a disproportionate share of all medical contacts. In particular, while
only 11% of the total prison population was in this age range, these prisoners constituted
38% of all medical contacts for hypertension, 44% for diabetes, 21% for asthma, and

36% for general medicine.*” Aging prisoners also often require longer and more frequent
hospitalizations.*

Second, these healthcare costs are not high because aging prisoners—or prisoners in
general—are enjoying higher levels of healthcare than the rest of society. Indeed, most
prisons only offer a constitutionally minimal level of care—which only means that prisons
cannot show “deliberate indifference to serious medical needs” of prisoners.5' Despite this
constitutional floor, prisons often fall far short and provide subpar healthcare until forced to
improve by court order.

In other words, the high costs of aging prisoners’ healthcare do not mean that these
prisoners enjoy superior levels of care that should be cut. Rather, healthcare costs are
high because the prison environment is, by design, an extremely poor place to house and
care for people as they age or become increasingly ill or disabled. Prisons were designed
with younger prisoners in mind and, as such, are often not suitably well-equipped to
accommodate the varied needs of aging prisoners. Prisons typically do not have systems
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in place to monitor chronic problems or to implement preventative measures. Very
often, correctional and healthcare staff lack appropriate training and technical expertise
and have not been properly trained to treat age-related illnesses, such as hearing loss,
vision problems, arthritis, hypertension, and dementia. Likewise, many prisons are not
architecturally designed for prisoners requiring special services and devices, such as
walkers, wheelchairs, and hearing or breathing aids.®

Third, due to these poor facilities and under-trained staff, added to the unique healthcare
needs of aging prisoners, prisons must often send aging prisoners outside the prison for
medical treatment. Any off-site treatment requires the government to pay for the added

costs of transportation, the specialized treatment itself, and the costs of the officers that

must accompany the prisoner at all times while outside the prison (often at overtime pay).*

Transporting prisoners off-site for medical care is expensive and a sizeable portion of the
healthcare budget. For example, in 2006, North Carolina spent $18.1 million on external
healthcare costs for all prisoners age 50 and older. These external care expenditures
represent 72% of all healthcare costs spent on aging prisoners and account for 34% of
the total external healthcare costs incurred by the state prison system.®® Similarly, aging
prisoners in Florida accounted for 34% of the total cost to the state of all outsourced
healthcare services although they make up only 18% of the total prison population.®

Finally, aging prisoners sometimes require substantial costs simply to meet their

basic needs. As an example, one 72-year-old woman in a California prison suffers from
emphysema, heart disease, and arthritis and is incapable of walking more than 50 feet
without stopping to catch her breath. The total cost of her heart treatment alone is
$750,000. The state must prepare her special medical diets, provide a prison cell that can
accommodate her disability, and hire additional staff members to provide daily caretaking
and monitoring.”’

In sum, due to the unique challenges posed by the prison environment, even the most basic

healthcare is extremely expensive to provide. According to the latest BJS study—conducted
in 2001 and depicted in Figure 23 on the next page—the largest proportion of spending in
corrections for all states goes to prison staff and benefits. The second largest expenditure,
however, is medical care for prisoners.
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Figure 23

Breakdown of State Prison Operating Budgets (2001)
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Source: Stephan, State Prison Expenditures, 2001 (2004).58

Notably, not all state expenditures on healthcare are categorized as a healthcare expense
line item. Overtime and regular pay for officers accompanying prisoners to external medical
treatments, for example, is unlikely to be included in the medical care component of the
budget, but, rather, is more likely listed as a salary expense. Further, as explained earlier,
some state prison healthcare costs are not even included in the state’s corrections budget at
all, but are rather marked as parts of other state spending categories. Thus, official records
of healthcare expenses are likely to understate the total costs created by healthcare needs
of aging prisoners.

If the number of aging prisoners continues to increase to the extent projected by experts, it
is hard to imagine states having funds left over to pay for any other public service without
dramatically increasing revenues (by increasing taxes) or substantially cutting expenditures
for other societal services.

b. The Cost Savings of Releasing Aging Prisoners

The section below discusses the five major areas of fiscal impact when releasing aging
prisoners: (1) monitoring costs, (2) housing costs, (3) public benefits (including healthcare),
(4) emergency room visits, and (5) tax revenue. As shown below, this fiscal estimate shows
that the continued incarceration of aging prisoners who pose little safety risk is far more
expensive than non-incarceration.
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1. Monitoring

Most aging prisoners will be released onto parole or another type of corrections supervision
in the short run, which is still a form of punishment. The level of supervision and
intervention for each aging prisoner will vary according to the likelihood that he or she will
pose a public safety threat.

According to the recent Pew report, the average daily cost of parole is $7.50, with a range
from a low of $3.50 to a high of $13.50 per day.% Figure 24 below displays low, middle, and
high estimates of the average annual cost of parole for aging prisoners. The low estimate
assumes the low daily cost of $3.50 per day. The high estimate assumes the high daily cost
of $13.50 per day. The middle estimate assumes the average daily cost of $7.50 per day. The
middle estimate assumes that the monitoring cost of the average aging parolee is the same
as the monitoring cost of the average parolee. This is a conservative estimate because aging
parolees most likely require less supervision and intervention because they are less likely
to commit crimes that land them back in prison, and are physically weaker and suffer from
more chronic health conditions than the general population.

Figure 24
Estimated Annual Parole Cost
Per Aging Parolee (2012)
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Source: ACLU State Fiscal Impact Analysis (2012).
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2. Housing

Released prisoners face a number of barriers to acquiring housing, including legal
restrictions, stigma, and poverty. Some aging parolees earning low or no income may
require government assistance to afford housing. Other aging parolees may return to live in
private residences and require no government assistance.

Public housing and rental assistance vouchers are funded primarily by the federal
government. Some states and localities supplement these federal funds.®® Only a small
percentage of these housing benefits are actually paid with state funds and will therefore
have a minimal impact on state budgets. This cost is therefore not included in the state
fiscal analysis and is instead discussed in the Additional Considerations section below.

3. Public Benefits

As described in more detail in the Methodology section, for the remaining three categories
of fiscal impact—public benefits, emergency room visits, and tax revenue—this report
relies on a regression technique using available data on the population age 50 and older.
This report estimates low, middle, and high impact for each category based on data from
the most recent Current Population Survey. The low estimate assumes that aging parolees
mirror the national population of aging Americans. The high estimate assumes that the
entire aging parolee population is unemployed and has the lowest level of education.

The middle estimate is somewhere in between and is the most accurate. This regression
factors in demographic characteristics representative of the aging prison population
including race, gender, education level, household composition, and unemployment.

This analysis conservatively estimates the cost savings by assuming lower levels of
educational attainment and higher levels of unemployment. Because public benefits and
taxes are typically underreported in surveys, the analysis corrects for the underreporting
by increasing projected benefits payments. Because many of these programs are jointly
funded by state and federal governments, this report determines the share paid by state
governments and only includes that cost in the state fiscal analysis.
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To estimate the public benefits paid by the state to aging parolees, this report examined data
on state payments for Medicaid, Supplemental Security Income (SSl), food stamps, cash
public assistance, and energy assistance. Figure 25 below shows that the middle estimate of
the total annual amount of public benefits for the average aging parolee is $298.

Figure 25
Estimated Annual Public Benefits Cost
Per Aging Parolee (2012)
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Source: ACLU State Fiscal Impact Analysis (2012).

The subsections below explain the different categories of public assistance included in this
cost. Notably, this analysis excludes unemployment or workers compensation payouts
because aging parolees will not have met the requirements for unemployment as they will
have not worked in eligible employment in the recent past.®'

Healthcare

The two primary government-funded healthcare programs are Medicare and Medicaid.
When behind bars, prisoners lose their eligibility for both programs for the full duration of
their prison term.®? In some cases, states require prisoners to make co-pays or pay for part
of their treatment; but the vast majority of prison healthcare is paid entirely by the state
taxpayer.®®

Aging prisoners who are released onto parole, on the other hand, may turn to public

healthcare for their needs or they may not. An aging parolee who qualifies for private health
insurance through his spouse or purchases private insurance costs the state nothing.
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Research from the Urban Institute shows that 4 to 8 months after release, only 10-20% of
released prisoners in Maryland and Illinois had private insurance. An aging parolee who
is indigent or has low income may turn to government run programs. For example, the
Urban Institute found that in Maryland, less than 5% of released prisoners drew Medicaid,
Medicare, disability, or veterans’ health insurance.®

The costs of Medicare and veterans” benefits—which are federally funded—do not affect

a state fiscal impact analysis and are therefore discussed in the section on Additional
Considerations below. Medicaid, which provides medical insurance to low-income
individuals of any age, is jointly funded by federal and state governments based on a
formula that results in considerable variation in Medicaid costs across states.®® The federal
government generally pays from $1-$3 for every $1 spent by a state on Medicaid.¢

Most people qualify for Medicaid by qualifying for SSI. Individuals with incomes up to 100%
of the federal poverty level ($10,890 annually for an individual)¢” and with very limited assets
will qualify for this program.®® Many aging prisoners will be eligible for Medicaid upon
release because they have earned no income for several decades or years and face barriers
to employment due to the stigma or status of having a criminal conviction or will be too old,
physically weak, or ill to work.

However, Medicaid, even when coupled with other public health benefits, may still not
cover the full cost of care for indigent aging parolees. Still, many aging parolees may be
uninsured. These individuals may rely on emergency room or acute hospital visits for
treatment. The fiscal impacts of these two scenarios are covered in subsection (4) below on
emergency room costs.

Supplemental Security Income

Some aging parolees may be eligible for Supplemental Security Income (SSI). SSlis a
federal cash benefit program administered by the Social Security Administration. It provides
cash for food, clothing, and shelter to those who are age 65 and older, blind, or disabled

and have little or no income.®’ In all likelihood, many aging parolees may be eligible for this
program. However, the 89% of aging prisoners under age 65 will not immediately qualify for
those benefits upon release because of their age.

The federal government covers the vast majority of costs for SSI. Some states make
supplemental payments to increase the cash assistance. This state and local supplement
accounts for 8% of the total costs of SSI.7° SSI payments are therefore included in the public
benefits cost.
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Food Stamps

Some aging prisoners may also be eligible for government assistance under the Temporary
Assistance to Needy Families (TANF) program or the Supplemental Nutrition Assistance
Program (SNAP). TANF provides non-cash food stamps to low-income families with children
when working adults meet weekly work requirements. SNAP provides financial assistance
to low-income households for food purchase. The size of these benefits tends to vary from
state to state. These two programs are federally-funded, with states bearing roughly half of
the administrative costs (which are very small compared to the benefits received).”

To err on the side of over-including possible costs to the state, SNAP and TANF are included
in the public benefits cost; it is possible that some aging prisoners may return to families
with children thereby increasing the draw on these benefits.

Cash Public Assistance

States provide additional cash public assistance in the form of Aid to Families with
Dependent Children (AFDC, ADC], cash benefits through TANF, emergency assistance, and
other general assistance. This category excludes TANF food stamps and SSI payments.
These benefits are available to low-income families. They are included in the public benefit
costs to again err on the side of over-including possible public benefits cost increases.

Energy Assistance

Energy assistance programs help low income individuals with the cost of home energy.
These programs are primarily federally-funded through the Low Income Home Energy
Assistance Program federal block grant. Some states supplement these payments,
however.”? Aging parolees who live in their own residences may be eligible for energy
assistance. This benefit is included in the public benefits cost.

4. Emergency Room Visits

In some cases, public health benefits may not be sufficient to cover the cost of care for aging
parolees. Others may be uninsured altogether. These aging parolees may go to a community
clinic or hospital, visit the emergency room for acute care, or not seek healthcare due to lack
of funds.

Emergency room visits will have some fiscal impact on states. The federal government
covers a significant portion of the hospital bills of uninsured and Medicaid patients that
patients cannot pay.” The portion paid by states varies.” Using data made available in the
Medical Expenditure Population Survey database, this report calculates a low, middle, and
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high estimate of the total expected ER cost to the state per aging parolee as shown in Figure
26 below.” The low estimate assumes that aging prisoners are on Medicaid and uninsured
in the same proportion as the general population age 50 and older; specifically, that 13%
are on Medicaid and 12% are uninsured. The medium and high estimates make increasingly
pessimistic assumptions about the ability of aging parolees to obtain private insurance or
Medicaid.”

Figure 26

Estimated Annual Emergency Room Cost
Per Aging Parolee (2012)
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Source: ACLU State Fiscal Impact Analysis (2012).

5. Tax Revenue

Some aging prisoners will leave prison to join the workforce and pay taxes to the state.
This report conducts a regression on available data to estimate what percentage of aging
parolees would return to the workforce based on age and other demographic data, thereby
generating income tax revenue to the state. The middle estimate of the average aging
prisoner state income tax liability is $1,146.”” Releasing aging parolees will also add sales
tax revenue to the state, but this analysis does not include that additional impact.
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c. Fiscal Impact Estimate

Combining the above analyses, Figure 27 below provides three estimates of the annual fiscal
cost savings of releasing an average aging prisoner as compared to the status quo of keeping
that prisoner behind bars. The middle estimate shows that states, on average, will save
$66,294 per year per released aging prisoner. Even the most conservative estimate produces
a $28,362 savings per aging prisoner released.

Figure 27

Estimated Annual State Fiscal Savings
Per Released Aging Prisoner (2012)
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Source: ACLU State Fiscal Impact Analysis (2012).
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To clarify the calculations behind these numbers, Figure 28 below breaks out the middle
estimate into its constituent parts. The revenue and costs savings to the state upon release
is represented in gray, and the costs in white.

Figure 28
Breakdown of Annual Fiscal Savings
Per Aging Prisoner Released (Middle Estimate, 2012)

Incarceration Costs +$68,270
State Income Tax Revenue +$1,145
Parole Costs -$2,738
State Public Benefits Received -$298
Public Cost of Emergency Room Visits -$85
Total State Cost-Savings +$66,294

Source: ACLU State Fiscal Impact Analysis (2012).

In sum, the fiscal impact analysis shows that releasing aging prisoners will produce a
substantial cost savings to those states that choose to conditionally release aging prisoners.

2. Additional Considerations: Federal & Local Fiscal Impact and
Societal Impact

Releasing aging prisoners may also have fiscal impacts on federal and local governments,
as well as on private actors and society at large.

Tax Revenue

If aging prisoners return to the work force, they will increase the federal income tax
revenue. These prisoners will also increase the tax revenue to local and state governments.

Public Benefits

There will be some fiscal costs to the federal government in the form of increased public
benefits for aging parolees, particularly the costs of Medicaid, SSI, TANF, and SNAP
(already explained above) and additionally Medicare, Social Security, and Social Security
Disability. Medicare, which is fully federally funded, provides healthcare for individuals
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who have worked for 10 years in Medicare-covered employment and are age 65 and older

or disabled.” Social Security provides retirement income to individuals age 65 and older
who have worked for 10 years.” These programs do not provide benefits to those in prison.
Upon release, aging prisoners may apply for them; however, due to extended or intermittent
periods of incarceration, many aging parolees will likely be disqualified by the employment
requirements. Additionally, the 89% of aging prisoners under age 65% will not meet the age
requirement immediately.

Social Security Disability (SSD) provides benefits to individuals who have earned sufficient
wages over time and cannot work for a year or more because of a disability. When an
individual turns 65, these benefits are automatically converted to Social Security retirement
benefits, but the amount remains the same. This means that an individual cannot collect
both Social Security and SSD.®' Aging prisoners who have been incarcerated for long periods
may not meet the work requirements.

If aging prisoners join families using TANF and SNAP benefits, possibly causing these
benefits to increase, the federal government will incur the costs for most of these benefits.

If any aging prisoners are veterans they may also be eligible for veterans’ benefits. For aging
prisoners who are uninsured or on Medicaid and cannot pay the balance of their medical
bills, the federal government may need to dedicate additional funds for this purpose.®? As
explained, aging prisoners will not immediately qualify for federal unemployment benefits
because they will not meet the necessary work requirements

Public Housing

As mentioned above, low-income aging parolees may seek public housing assistance.
According to various recent studies by the Urban Institute, the majority of returning
prisoners live with family members, friends, or partners upon release. In particular, three
months after release, 88% of released prisoners in Illinois and nearly 70% in Maryland lived
with others.® Similarly, in Texas and Ohio, 63-70% of released prisoners lived with a family
member.®* Aging parolees, however, are probably as likely—if not more likely—to live with
family than average aged parolees given their advanced age.

Some aging prisoners may go to halfway houses or residential treatment facilities but
availability is limited, and is therefore not a permanent option for released prisoners.
Nationwide, less than 0.5% of all prisoners released live in halfway houses.

Released prisoners also face an increased likelihood of becoming homeless. In the District
of Columbia, for example, 25% of release plans for individuals on parole do not contain a
stable housing placement.® Similarly, a 2008 study in California found that 21% of those
on parole were homeless or living in a homeless shelter.® In order to avoid releasing aging
prisoners to then become homeless, this report advocates for a strictly voluntary aging
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prisoner conditional release program, in which prisoners have the right to go before a parole
board to request parole, if they so choose. If prisoners fear they will become homeless, they
can decide not to apply for this option.

Those parolees who do not live with family members or are indigent may turn to public
housing. These costs vary by locality and are primarily funded by the federal government.
States and localities provide additional supplemental funding. In New York, one of the most
expensive real estate markets in the nation, the average monthly rent for public housing is
$434 and residents are required to pay no more than 30% of their family income toward rent.
The federal Department of Housing and Urban Development pays the remainder—between
$3,645 and $5,208 per year per unit.¥’

It is difficult to estimate the governmental housing costs for aging parolees. What is clear,
however, is that the vast majority of aging prisoners—between 63-88%—will live with family
members and will not use additional government funds for housing.

Societal Benefits

Beyond fiscal considerations, there are many non-fiscal benefits to releasing aging
prisoners that no longer pose substantial safety risks. Prisoners, their families, and society
as a whole can benefit. For example, released aging prisoners and their families and friends
will benefit from uniting with their loved ones. They will benefit from increased well-being
and improved quality of life. Prisoners, their families, and society will benefit from the more
stable family structures once aging parolees reintegrate into society.

Aging parolees will increase economic growth through increased productivity, greater
demand for goods and services, and decreased unemployment to the extent that aging
parolees engage in activities that create new jobs for others. Aging parolees may also add to
economic growth if they return to workforce. Releasing relatively harmless elderly prisoners
will also increase the United States’ profile as a leader in human rights.

In short, although there will be some cost to the federal and local governments of creating
state conditional release programs for aging prisoners, these costs pale in comparison to
the large cost savings states will achieve and benefits society will gain from releasing aging
prisoners. Common sense tells us that incarceration is always the most expensive way

to deal with aging prisoners. The fiscal impact estimate set forth in this section confirms
this intuition. Security, healthcare, and housing costs are far higher in prison than on the
outside. States can save over $66,000 per year per aging prisoner released. Releasing aging
prisoners who pose little safety threat will save taxpayers billions in the long-run.
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D. How We Ended Up Here

Since the mid-1970s, federal and state lawmakers adopted tough on crime policies that have
made the United States the largest incarcerator in the world.® This section will explain how
these policies created a harsh and draconian sentencing regime and fueled the massive
growth in our aging prisoner population.

Starting in the 1970s, federal and state governments enacted a series of mandatory
minimum sentences for drug and other offenses. These laws required judges to impose
automatic prison terms of at least a minimum amount of time—usually quite lengthy—for
certain crimes.® In 1984, Congress established federal Sentencing Guidelines aimed at
reducing sentencing disparities. The guidelines, however, set harsh mandatory minimum
sentences that lengthened prison time for a range of crimes and undercut judicial discretion
to craft individualized sentences. Though the mandatory nature of the guidelines was found
unconstitutional in 2005, federal judges must continue to use them to guide their sentencing
decisions.” Most states enacted similar laws that lengthened sentences for many offenses,
particularly those involving drugs.”

During this same time period, many states also adopted habitual offender laws, also called
“three-strikes-you're-out” laws, which mandate life in prison or extremely long prison
sentences for individuals convicted of a third felony offense.?? The federal government
followed suit. Because states at the same time also expanded the category of “felony” to
include a far longer list than the seven traditional common law felonies (murder, rape,
arson, burglary, robbery, mayhem, and kidnapping), countless prisoners are serving life
terms for offenses that are not serious, including such offenses as petty theft” and drug
possession.’

In the mid-1980s, many states also passed “truth-in-sentencing” laws, which require
prisoners to serve a high percentage (typically 85%) of their sentences. Requiring prisoners
to serve 85% of what are already extremely long and disproportionate sentences further
cements our draconian system of punishment into the criminal justice system. A handful of
states abolished parole, and in 1984 the federal government did so.” States also severely
rolled back earned compliance provisions (or “good time credits”] that enable prisoners to
earn the possibility of parole through good behavior or completing education and treatment
programs while incarcerated.? Further, prisoners released onto parole faced new, stringent
rules that led to unprecedented numbers of people returning to prison for technical parole
violations.”
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Below are just a few examples of individuals who committed low-level offenses and received
disproportional sentences as a result of these tough on crime laws still in place:

In California, Leandro Andrade, a father of three, received a mandatory sentence of
25 years to life in prison in 1996 for two counts of shoplifting children’s videotapes
valued at $153. He had three prior offenses.”

In Louisiana, 35-year-old Cornell Hood was sentenced to life in prison in 2011 for
four offenses of possession and intent to sell marijuana.”

In Mississippi, the now-famous Scott Sisters, Jamie and Gladys, were sentenced

to two consecutive life terms for a robbery in which they stole $11 when they were
teenagers. After spending 16 years in prison, the sisters were released on parole in
2011 in a rare move by the governor because Jamie Scott’s kidneys were failing.'®

In Nebraska, 21-year-old Hamedah Hassan agreed to run errands and transfer
money for a cousin who sold drugs. It was her first offense but she was sentenced
to life in prison for conspiracy to distribute crack cocaine due to federal mandatory
sentencing guidelines. After serving 19 years behind bars, Hamedah was released
in March 2012 under the federal Fair Sentencing Act of 2010, which reduced the
sentencing disparity between crack and powder cocaine crimes.'"’

A generation of draconian sentencing and parole laws fueled the explosion of our prison and
jail population. Figure 29 on the next page shows this growth in our incarcerated population
(in prisons and jails) during the same time as the enactment of these tough on crime laws
that over-criminalized (increasingly criminalized private behavior and drug use) and over-
punished (mandated more severe punishments for crimes).'??
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Figure 29

Total U.S. Prison and Jail Population (1980-2010)
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Source: Bureau of Justice Statistics (2012); Guerino et al., Prisoners in 2010 (2011).1%

In addition to making our prison population larger, these laws also made it older. By
imposing longer sentences for a generation, this country has filled its prisons with more
aging prisoners serving longer sentences. As detailed in Section |.B above, the percentage of
aging prisoners serving 20 years or more has grown significantly. In 1979, near the beginning
of the tough on crime shift in sentencing policy, only 2% of aging prisoners nationally had
spent more than 20 years behind bars. By 2012, this percentage had grown substantially. For
example, it grew to 15% in Mississippi and 19% in Ohio. Data from New Hampshire, Florida,
Texas, and Utah confirms this growth trend. An aging prisoner today is far more likely to
have spent more than 20 years in prison than was an aging prisoner in 1979. This is not the
result of more older people committing serious crimes;'* it is a direct result of younger
people receiving longer sentences and growing old in prison.

As shown in Figure 30 on the next page, a look at the change in state prison sentences from
1986 to 1995—the apex of the tough on crime movement—confirms that sentences grew
during this period. The number of people sentenced to life terms (with or without parole)
more than doubled, and the number of people sentenced to 20 years or more in prison more
than tripled. The percentage of prisoners serving these severe sentence types increased
from 17% to 24%.
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Figure 30

State Prison Sentences by Year & Type (1986-1995)
Year Life Without Parole Life 20 Years or More Percentage of Three Groups in
Total Prison Population
1986 7,399 26,178 51,256 17%
1987 5,469 37,191 78,042 23%
1988 8,569 38,874 71,848 21%
1989 10,370 41,005 88,343 23%
1990 11,246 43,961 96,921 23%
1991 11,759 44,451 105,881 22%
1992 13,937 52,054 125,996 24%
1993 17,071 55,856 127,915 24%
1994 17,446 53,650 148,026 24%
1995 17,853 64,686 163,881 25%

Source: Merianos, From the Outside In (1997).1%

Figure 31 below specifically focuses on the population sentenced to life terms, either with
or without parole, over a greater span of time. From 1998 to 2008, the number of state and
federal prisoners serving life sentences more than quadrupled, increasing from 34,000 to
140,610 prisoners.'%

Figure 31

Number of State and Federal Prisoners Serving Life
Sentences (1984-2008)
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Source: Nellis & King, No Exit (2009)."
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As this data shows, our prison population has not grown so old by accident. The
proliferation of severe sentencing policies—the enactment of mandatory minimum,
three-strikes, and truth-in-sentencing laws along with the general increase in sentence
lengths—has led to a massive explosion in the aging prisoner population.

As explained in the Human Rights Watch report on aging prisoners released early this
year, continued incarceration of aging prisoners does not serve the four traditional goals
of punishment and incarceration system.'® Retribution (ensuring that the punishment
fits the crime) is not served by continued incarceration as many aging prisoners

have already served far more time behind bars than their crimes warrant. Our harsh
sentencing policies are often devoid of the concept of proportionality, which is central to
retribution. This is particularly true for the prisoners who have grown old in prison and
are in the second profile of aging prisoners. Incapacitation (preventing a prisoner from
committing a crime by locking him up) has little or no added value when dealing with
aging prisoners who already have extremely low propensity to commit crimes that land
them back in prison, and are often physically weak. The goal of deterrence is not served
either because aging prisoners already pose low public safety risks; there is no need for
further deterrence. Finally, incarcerating the elderly does not serve to rehabilitate them.
Forcing someone to spend more time in prison without the necessary services does not
rehabilitate anyone; on the other hand, reentry programs, reintegration, and treatment
as needed will accomplish this goal.
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Charles Webb, 74, shields his eyes from light.

Webb is losing his sight. He has been in prison for 17 years.
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II. Recommendations

Our prisons are becoming a vast complex of nursing homes. Compared to all other
prisoners, older prisoners on average cost taxpayers the most and threaten public safety
the least. Even in a time of economic prosperity, states must be responsible with how they
spend their money. But a time where no dollar can be wasted increases the urgency to act.
The Recommendations below set forth various concrete steps that states can take to release
a considerable portion of their aging prisoner population without compromising public
safety and thereby free up billions of tax dollars for other neglected but vital priorities.

A. Short-Term Reforms

1. Grant Conditional Release for Aging Prisoners Who Pose Little
Safety Risk

A handful of states, including Virginia and Maryland, have laws that grant prisoners above a
certain age (usually 50 or 60) who have typically already served a minimum number of years
in prison (usually 5 to 15) the ability to go before a parole board to request parole.'”” These
types of “elderly parole” or “conditional release for aging prisoners” laws do not mandate
the wholesale release of aging prisoners. Rather, they allow individuals to request—by
their own choice—to be released onto parole. The parole board or comparable agency then
determines whether the individual can be safely released. These laws are a release valve to
allow parole boards to depopulate prisons of the elderly who pose little or no safety risks
and for whom expensive incarceration is no longer warranted. These aging prisoners will
be released onto parole—a form of punishment, where they will remain under government
supervision in the short-term and be subject to sanctions for parole violations. States can
thereby optimize the fiscal efficiency of the corrections system by ensuring continued public
safety and reduced costs; as shown by this report’s fiscal impact analysis, parole supervision
and other government benefits to released prisoners cost far less than incarceration.

In 2011, a bipartisan coalition in Louisiana helped enact a parole program for aging
prisoners."® The law was championed by Burl Cain (the Warden of Louisiana State
Penitentiary at Angola), Democratic House Representative Patricia Smith, the ACLU of
Louisiana, and the Conference of Catholic Bishops, and signed into law by Republican
Governor Bobby Jindal.""" Although the Louisiana law is a big step in the right direction, it
is limited in its effect because it unnecessarily restricts eligibility for the parole program.’
Such restrictions are not the best practice and should not be duplicated in other states.
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Best Practices for Conditional Release for Aging Prisoners:

Model legislation creating a conditional release program that incorporates these best
practices is attached to this report as an Appendix. The bill is carefully tailored to protect
public safety and ensure that aging prisoners are not released to homelessness and do not
become an added weight to taxpayers.

48

Define “aging” as individuals age 50 and older.

Given the criminological consensus that 50 is the age at which prisoners ought to

be considered elderly and given the evidence that recidivism in all crime categories
plummets by the time prisoners turn 50, eligibility for age-based parole should begin
at age 50.

States should use risk assessment instruments to ensure that their determination of a
prisoner’s risk level is grounded in well-recognized science and evidence.

Regardless of the type of crime committed, aging prisoners pose lower risks of
committing future crimes because of their age, physical health problems, and/or
disabilities. States should use a valid and reliable risk assessment instrument (RAI)
well-supported by peer-reviewed literature to determine the prisoner’s average
level of risk (i.e., his or her propensity to commit future crimes that endanger public
safety) when making a release decision. States should also use RAls to identify

and develop supervision and reentry plans upon release, and treatment plans if
needed.'”

RAls predict the likelihood that a specific prisoner will commit another crime if
released. They use “actuarial data"to sort prisoners into accurate low, medium,

and high risk categories for recidivism. Actuarial data predicts a prisoner’s average
likelihood of reoffending based on broad categories and aggregate data, such as

the prisoner’s conviction or whether the prisoner has a drug dependency. This data
includes both “static factors” (those that do not change or those that change in one
direction only, such as age and number of prior arrests or convictions) and “dynamic
factors” (those that can be changed by interventions, like substance abuse or anger
management issues).'’

To ensure individual tailoring, states should use standardized clinical assessments
or structured client interviews of the prisoner to supplement this actuarial data to
most accurately predict the level of risk that the prisoner potentially poses to society
if released.”™ These clinical assessments should include a careful review of the
prisoner’s behavior and progress in prison.
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Based on the three risk categories, parole boards can tailor release conditions
(including reentry and reintegration programs, or supervision and treatment if
appropriate) for each aging parolee to the risk category he or she falls into. It is
imperative that the intensity of any release conditions or treatment be tailored to the
prisoner’s risk level. For example, low-risk prisoners should be subject to low-level
intensity release conditions and services (like minimal supervision while on parole)
and high-risk prisoners should be subject to high-level intensity release conditions
and services (like intensive parole supervision or placement in a halfway home).
Alarmingly, if low-risk prisoners are subject to high intensity conditions (like placing
individuals who have committed first-time nonviolent offenses into daily check-ins
while on parole), these inappropriately tailored interventions actually end up causing
the released prisoners to recidivate more often. Contrary to popular belief, more
restrictions and more supervision do not necessarily increase public safety.’

When making release determinations for high-risk aging prisoners, parole boards
should focus on interventions (supervision, treatment, or programs] to reduce

the estimated level of risk. To ensure parole boards determine risk appropriately

and make decisions grounded in evidence, parole boards should issue written
explanations for denials of parole to aging prisoners describing why the RAl indicates
that the prisoner poses a substantial risk to public safety and why there are no
appropriate release conditions to reduce this risk.

RAls are used on prisoners of all ages, but unfortunately few instruments have been
validated for elderly prisoners [i.e., those ages 50 to 90).""7 A state must ensure
that the RAI it chooses is validated for the purpose of releasing aging prisoners,

as opposed to for a different purpose. States should also partner with research
universities to test the RAl on the state’s population of aging prisoners. Simply
importing an RAI from one state into another state strips the RAIl of its validation;
in such cases the RAl is being used on a population on which it has not been tested
and prison populations and behaviors vary by locale.”™ The more accurate an RAl's
prediction is for each aging prisoner, the better parole boards can release aging
prisoners without harm to public safety and allocate appropriate post-release
resources to each released prisoner.

Omit eligibility restrictions.

Because the release decision is based on an RAI grounded in evidence, there is no
reason for states to include eligibility restrictions in their aging prisoner parole
programs. For example, there is no reason to condition release on the original
conviction, which is an inaccurate proxy for a future public safety threat, when an RAI
will accurately estimate the average public safety risk posed by the prisoner. Parole
boards are often slow to release aging prisoners convicted of murder, sex crimes,

or other violent crimes that they committed in their youth due to the seriousness of
their crimes—even though these prisoners have often served far more time behind
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bars than a proportional punishment warrants. An RAI will allow released prisoners
meeting parole eligibility requirements to be released despite this stigma.

Further, such programs should not require unnecessary programming in prison
(like completing high school equivalency exams) because such programming is not
readily available in all state prisons and is not an accurate proxy for public safety
risks. Additionally, individuals age 60 or older may find it more difficult to complete
these programs. States should also not condition eligibility on maintaining a clean
disciplinary record in prison, because a properly conducted risk assessment will
determine the future public safety risk posed by a prisoner. Most states consider
relatively benign actions—like “possessing an unauthorized amount of otherwise
authorized clothing,”" “[failing] to go to bed when the lights are dimmed or
get[ting] up during the night without securing permission of the correctional
staff,”'? and littering'?'—to be violations of the prison rules.

A risk assessment instrument will ensure that public safety and science are the
paramount considerations for continued incarceration, as opposed to speculation,
inaccurate proxies, unwarranted fear, or stigma.

* Provide a simple form explaining public benefits information during the parole hearing.

Because many prisoners may not know about available public assistance programs,
states should prepare a simple, easy-to-read form providing this information during
the parole hearing so that aging prisoners understand their support alternatives
before release.

e  Provide a provisional 30-day supply of essential medications at release.

Prisoners will face a number of practical barriers to acquiring medication after they
are released. They may be unable to afford medication immediately, need time to
acquire insurance, or need special medication that is not readily available. States
should give a 30-day supply of essential medications to prisoners at release to cover
a transition period if prisoners are on any such medications.

e Ensure parole for aging prisoners is strictly voluntary.
A compulsory parole program may risk expelling elderly prisoners into
homelessness. For that reason, an aging prisoner parole program should be

voluntary. A prisoner should have the right to choose to apply for parole but not be
obligated to do so.
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2. Utilize & Expand Medical Parole

Medical parole or “compassionate release” laws condition parole eligibility not on a
prisoner’s age but on the severity of a prisoner’s current medical condition. These laws are
necessarily limited in their ability to depopulate prisons of the elderly because they usually
require prisoners to be terminally ill or physically incapacitated—a subset of the overall
population of aging prisoners.'? Even if aging prisoners do not have such severe illnesses,
they still pose relatively low safety risks due to their age, general physical deterioration, and
low propensity for recidivism.

Lawmakers interested in implementing medical parole programs should avoid the
shortcomings of those currently in place. Eligibility should not be hampered by restrictive
requirements. In Hawaii, for example, eligibility is limited to prisoners who have a “terminal
illness,” defined as an “illness that by its nature, can be expected to cause a patient to die
within 1 year.”'? Instead, medical parole programs should be open to non-terminal patients
over age 50 who have health conditions that render them unlikely to pose substantial public
safety risks.

In addition, medical parole programs should have straightforward procedures. Hawaii's
example is again instructive. Because of unnecessarily complicated application and review
processes,'?* barely half of all prisoners approved for release from 2009 to 2012 were
actually granted release.'” A streamlined process will ensure that those who should be
released are not stymied by bureaucratic stumbling blocks.

States that already have compassionate release laws or are considering them should
simplify the application process, expand the medical conditions allowing for release to
include age-based illnesses, and remove any unnecessary eligibility restrictions. State
legislatures should also require parole boards to issue written decisions for their denials
of medical parole explaining why the prisoner did not meet the factors enumerated in
the medical parole laws for release. In this way, states can ensure that the truly sick and
physically limited will actually be released.

3. Increase Accountability & Transparency of Parole Boards

One challenge of laws increasing parole eligibility is the vast amount of discretion vested

in parole boards and other comparable agencies. Parole boards are never required to
release an individual even if evidence overwhelmingly shows that there is no longer a public
safety reason to continue to keep that person locked up. The legislature can enact parole
programs for aging and medically ill prisoners, but it is the parole board that actually
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implements these laws. Currently, the vast majority of parole boards do not need to
explain or justify their decisions whether or not to release a particular prisoner and they
can ignore legislative guidelines. Because transparency sheds light on the parole board’s
decisionmaking and helps ensure that the state’s laws are followed, any truly effective
parole reform should be accompanied by policies to increase the accountability and
transparency of parole boards.

e States should create parole guidelines and require parole boards to explain their
decisions in writing.

State legislatures should either create guidelines for parole boards or require
boards to create their own guidelines. States should also require parole boards to
issue written decisions explaining why they chose to grant or deny parole. Written
explanations would give parole programs teeth by forcing parole board members

to either conform to existing law and guidelines or account for departures from
them. Written explanations should also be cataloged and available for review by an
independent agency or the legislature. Any sensitive personal information about the
prisoner should be redacted. Such a reform would go a long way toward preventing
parole board members from simply ignoring parole rules.

Colorado provides a good model for this practice. In 2009, Colorado enacted a law
that increased data collection and reporting requirements of parole board decisions
and tasked the Division of Criminal Justice with analyzing this data independently
and providing a report to the General Assembly.'® The parole board must state a
reason for any departures from the legislature’s guidelines.'?’

e Parole board hearings should be open to the public.

Opening parole board hearings to the public and making transcripts publicly
available subject parole board actions to public scrutiny and accountability. Open
hearings allow the media, legislators, defense counsel, prisoners, and victims

to better understand parole board decisions. Parole boards should be allowed to
restrict access to hearings in which particularly sensitive information is involved.

Canada presents a good example of openness in parole hearings. In 1992, Canada
enacted the Corrections and Conditional Release Act, which, among other things,
mandated open access to parole hearings. In 2009, 2,000 people attended parole
hearings as observers, with victims and their supporters accounting for about 45%
of these observers.'?®
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e Parole boards should consider creating an appeals process or providing a right to defense
counsel at hearings.

A further useful step toward accountability would be an open appeals process. In the
context of parole, appeals are especially effective when paired with the requirement of
a written explanation. A parole board that can be swiftly and directly challenged on the
merits of its rationale will be more likely to grant parole to individuals that fall within
the guidelines for parole.'” States should also consider providing a right to defense
counsel at hearings, which will allow prisoners to present their best case for release.
Every state would be wise to create a review process to ensure that its parole board is
operating accountably and in accordance with the intent of state laws.

4. Reauthorize & Expand Federal Aging Prisoner Release

Because the federal government abolished parole in 1984, elderly federal prisoners cannot
be released early without an act of Congress. Congress should follow the forty-one states
that have already embraced some version of parole. Specifically, it should reauthorize and
expand the provision of the Second Chance Act that includes a pilot program to allow parole
for elderly prisoners.
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B. Systemic Reform: Rethink Our Disproportionate Sentencing
Paradigm

The above reforms will help states and the federal government address the immediate
problem of aging prisoners currently in prison by providing a back-end release valve.
However, without a full review of our sentencing laws, our prisons will continue to overcrowd
with the elderly. We have long used incarceration as a one-size-fits-all solution to crime.
Faced with mounting incarceration costs and populations, lawmakers should reform
sentencing laws and rethink whom they send to prison and for how long.

As explained in Section |.D above, over the last forty years, states have overcriminalized by
creating new crimes and overpunished behavior by severely increasing the penalties for a
wide variety of offenses. The result has been more arrests, more convictions, and longer
prison sentences. Local jails have become increasingly crowded with people who cannot
afford high bail amounts or have been charged with trivial offenses like traffic violations,
petty theft, or simple drug possession. The number of criminal offenses classified as
“felonies” has proliferated with no demonstrated public safety benefit. The war on drugs has
resulted in long prison sentences for people convicted of low-level drug-related crimes that
pose minimal public safety risks. Legislatively mandated minimum sentences for offenses
have tied sentencing judges” hands, and many states have severely curtailed parole eligibility.
Much of this policymaking has been driven by overblown fear and anecdotal stories of crimes
that spurred media attention.

One of the most effective ways of slowing and ultimately reversing the prison growth as a
whole—and the growth in aging prisoners in particular—is to stop sending so many people
to prison for so long.”™® Lawmakers should rethink the current harsh and disproportionate
theory of sentencing. Our “lock 'em up and throw away the key” mentality locks millions of
people behind bars for extraordinarily long periods of time well into their old age, and often
until they die. States and the federal government should reintroduce proportionality into
sentences for crimes and reevaluate and reform their sentencing laws.

In addition to rethinking their sentencing laws states can also modify specific sentencing
laws, including the Recommendations below.

1. Repeal Mandatory Minimum Laws

Federal and state governments have implemented strict, inflexible, and often irrational
mandatory minimum laws that require the automatic imposition of brutally long and
disproportionate prison sentences and prevent individualized sentencing. Mandatory
minimums shift sentencing power to prosecutors, whose charging decisions dictate
sentencing. They also prevent judges from tailoring the punishment to the individual
circumstances of the case and the seriousness of the offense. Lawmakers should repeal
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mandatory minimums. They should instead use advisory guidelines and a prosecutor or
defendant’s right to appeal a sentencing decision, as a safeguard against wildly divergent
sentencing outcomes.

2. Repeal Habitual Offender Laws

Many states have three-strikes and habitual offender laws that mandate long sentences,
often life in prison, for individuals convicted of three crimes on a selected list. These policies
have no grounding in science or public safety. These laws overcrowd our prisons with
individuals who have committed multiple low-level offenses like drug possession and pose
little threat to public safety and remain in prison into old age. States should eliminate or at
least reform these laws that allow for automatic sentence enhancements based on prior
convictions, especially those based on low-level offenses.

3. Repeal Truth-in-Sentencing Laws

Many states have truth-in-sentencing laws, which require individuals to serve at least 85%
of their prison terms before becoming eligible for parole. Recognizing that sentencing

laws are already too harsh, states should eliminate truth-in-sentencing laws, particularly
for people convicted of nonviolent offenses. This increased eligibility for parole will allow
individuals to leave prison when society is no longer served by their continued incarceration.

These reforms, implemented together as a package or separately, will begin to reverse our
system of mass incarceration and our aging prisoner epidemic.
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John Foote, 69, stares out the window from his prison bed.

Foote fell out of his bed after having a stroke.

Foote has been in prison since 2003.
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Conclusion

This report’s in-depth examination of the United States’ population of aging prisoners
reveals two things: we are imprisoning people for far too long, and we are spending too
much keeping them there—even when there is limited public safety benefit. In other words,
overincarcerating the elderly is not cost-benefit justified. If our government continues to lock
up the elderly at the projected growing rate, states may be forced to choose between funding
incarceration of the old or funding schools and infrastructure for our youth. In addition to

the vast fiscal costs, keeping aging prisoners locked up unnecessarily has vast societal
consequences such as separating grandparents from their grandchildren and damaging the
United States’ reputation as a human rights leader.

Aging prisoners are the fastest growing cohort of prisoners. Today, we have over fourteen
times as many prisoners over age 55 as we did in 1981, and experts project that by 2030
prisoners age 55 and older will comprise over one-third of prisoners in the United States.
We are in the middle of a dramatic rise in prisoner age that will continue to skyrocket
without reform. This fast-growing cohort of prisoners is also our most expensive. Because
of healthcare and physical needs that prisons are ill-equipped to handle, each aging
prisoner on average costs taxpayers $68,270 per year—approximately double what it costs
to incarcerate an average prisoner. This report finds that states on average will save $66,294
per aging prisoner released per year, even if those prisoners rely on public assistance for
support upon release.

Imprisoning more of the most expensive cohort of prisoners might make sense if these
prisoners were more dangerous than any other and proportionality warranted such lengthy
incarceration. However, that is not the case. Aging prisoners are, in fact, the least dangerous
of any cohort of prisoners. Nationally, aging prisoners return to prison for new convictions at
a rate between 5-10% and sometimes far lower.

The time is ripe for states to revise parole practices to release aging individuals that are no
longer a substantial threat to public safety and to reform our sentencing laws so that fewer
prisoners grow old behind bars. Governments should not waste money even in economically
prosperous times. More urgently, governments should not spend precious dollars when
budgets are tight and deficits are staggering, especially on policies that do not work or are
not needed.

Some states have already recognized their aging prisoner population as a signal to change
their approach to incarceration and parole. They have recognized the opportunity to reduce
prison costs without compromising public safety as an opportunity for smart reform that
can gain support within communities and legislatures. The ACLU’s Center for Justice looks
forward to offering our expertise and assistance to state and federal lawmakers as they
move toward a more reasoned and humane approach to criminal justice.
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Albert Caroll, 74, uses a walker during his physical therapy in prison.
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Appendix: Model Conditional Release of Aging
Prisoners Act

Section 1. {Intent} This Act is intended to reduce unnecessary costs to state taxpayers

by empowering the Board of Parole [or comparable agency] to grant conditional release to
prisoners age 50 and older who have served at least ten years in prison and pose minimal
public safety risks warranting continued incarceration.

Section 2. {Definitions} In this Act, the following words have the meanings indicated.

(A) “Aging prisoner” means any person incarcerated by the Department of Corrections [or
comparable agency] who is 50 years of age or older.

(B) “Conditional release” means the release of a prisoner from prison prior to the
completion of his or her sentence subject to conditions set by the Board of Parole. [No need
for definition if already exists in state law.]

(C) “"Evidence-based” means policies, procedures, programs, and practices that peer-
reviewed, scientific research demonstrates are an accurate assessment of the risks a
prisoner released onto conditional release poses to public safety.

(D) “Mentally disabled” for the purpose of this Act means a condition, as defined by the
Americans with Disabilities Act, that is: (1) a mental impairment that substantially limits one
or more major life activities of an individual; (2) a record of such an impairment; or (3] being
regarded as having such an impairment.

(E) “Mentally ill” for the purpose of this Act means a condition, as defined by the American
Psychiatric Association, that is: a clinically significant behavioral or psychological syndrome
or pattern that occurs in an individual, and is associated with present distress or disability
(i.e., impairment in one or more important areas of functioning) or with a significant
increased risk of suffering death, pain, disability, or an important loss of freedom.

(F) “Risk assessment instrument” means a peer-reviewed, actuarial mechanism for

determining a prisoner’s likelihood of posing a substantial public safety risk that is tested on
the state’s local population and tested for the purpose of granting release from prison.
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Section 3. {Role and Authority of the Board of Parole}

(A) The authority to grant conditional release under Section 4 of this Act shall rest with the
Board of Parole.

(B) The Board of Parole shall select an evidence-based risk assessment instrument to
assess the public safety risk posed by individual aging prisoners upon release.

(C) The Board of Parole shall adopt the necessary policies and evidence-based risk
assessment instrument to effectuate this Act within six (6) months of the effective date of
this Act.

Section 4. {Conditional Release Hearing}

(A) Notwithstanding any other provision of law to the contrary, unless eligible for release at
an earlier date, an aging prisoner who has been committed to the Department of Corrections
for a term or terms of imprisonment shall have the ability to request a conditional release
hearing before the Board of Parole if the prisoner has served, in actual custody, the shorter
of:

(1) ten years of the term or terms of imprisonment; or
(2) one-third of the total term or terms of imprisonment.

(B) Once a prisoner requests a conditional release hearing under subparagraph (A}, the
Board of Parole shall hold a conditional release hearing. At any conditional release hearing:

(1) The Board of Parole shall grant conditional release to a prisoner if the Board of
Parole finds by a preponderance of the evidence that:

(i) The prisoner, if released, can live and remain at liberty without posing a
substantial risk to public safety; or

(ii) The prisoner, if released, will pose a substantial risk to public safety but release
conditions can be imposed that will reduce this risk so that it is no longer
substantial.

(2] The Board of Parole shall use the selected evidence-based risk assessment

instrument to make the determination in subsection (1). This determination must not
be based solely on the offense or offenses for which the prisoner was incarcerated.
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(3] The Board of Parole shall provide to the prisoner:

(i) The opportunity to speak on his or her own behalf and the option of having
counsel present; and

(i) The ability to challenge a risk determination.
(C) If the Board of Parole denies the prisoner conditional release:

(1) The Board shall, within thirty (30) days of its decision, issue a written statement
explaining the reason(s] it has determined by a preponderance of the evidence that:

(i) The prisoner poses a substantial public safety risk sufficient to justify his or her
continued incarceration; and

(ii) There are no conditions that can be imposed upon the prisoner at release that
can adequately reduce the substantial public safety risk.

(2) The prisoner may reapply for conditional release after twenty-four (24) months from
the date of the Board's decision.

(D) If the Board of Parole grants the prisoner conditional release, the Board shall, within
thirty (30) days of its decision and prior to the prisoner’s release, prepare an individualized
discharge plan that:

(1) Sets conditions of supervision and treatment if necessary for a prisoner’s release
based on his or her individual risk assessment profile, as determined by the
evidence-based risk assessment instrument used to grant release;

(2) Includes a brief statement of state and federal public benefits available and contact
information for relevant government agencies;

(3) Provides at release a thirty (30)-day supply of all essential medications to the
prisoner if the prisoner was receiving these essential medications or supplies in
prison; and

(4) Assigns a social worker to assist the prisoner reintegrate into society, find
employment (if appropriate) and housing, procure medical care (if needed), procure
any appropriate public benefits, and design and implement additional details of an
individualized discharge plan.
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(E) If a prisoner who the Board of Parole determines is mentally ill or mentally disabled
applies for conditional release, the Board shall:

(1) Appoint a guardian to represent the best interests of the prisoner at the conditional
release hearing; and

(2) If it decides to grant release to the prisoner, include in any discharge plan the
following:

(i) Anindividualized assessment of the prisoner’s need for clinically appropriate
forms of continuing mental health treatment and support services; and

(ii) A confirmed residential placement consistent with the assessment in subsection

(i).

Section 5. {Effective Date}
This Act shall become effective 30 days from the day of enactment.
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Dep’t of Health & Human Services, to All Associate Regional Administrators for Division for Medicaid and State Opera-
tions (Dec. 12, 1997), available at http://www.ylc.org/pdfs/InmateExappench. Because the Affordable Care Act will expand
Medicaid eligibility and increase the federal portion of Medicaid funding while not changing the current off-site-care
exception for prisoner eligibility, it is possible that in the future, more states will utilize Medicaid funding to cover off-site
prisoner healthcare costs.
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By 2000, the majority of states required prisoner copayment for medical services. DEBoRAH LAMB-MECHANICK & JULIANNE
NELson, U.S. Depr'T oF JusTicg, NAT'L INST. oF CoRrR., PrISON HEALTH CARE SURVEY: AN ANALYSIS oF FAcTORS INFLUENCING PER CapPiTa CosTs
58 (2000), available at http://static.nicic.gov/Library/015999.pdf. Mississippi, for example, charges prisoners copayments
of $6 for each prisoner-initiated request for medical, dental, or prosthetic services, or medications. Miss. Cobe AnN. § 47-
5-179 (2011).

VISHER ET AL., THE URBAN INST., RETURNING HOME: UNDERSTANDING THE CHALLENGES OF PRISONER REENTRY: MARYLAND PiLoT STUDY: FINDINGS
FrRoM BALTIMORE 4 (2004), available at http://www.urban.org/uploadedPDF/410974_ReturningHome_MD.pdf.

Medicaid Enrollment by State, CTrs. FOR MEDICARE AND MEDICAID SERVS., http://www.medicaid.gov/Medicaid-CHIP-Program-
Information/By-State/By-State.html (last visited May 23, 2012).

Different proportions apply to the CHIP program, under which the relatively poorest state can receive up to as much as $4
for every $1 spent.

NAT'L CTR. FOR APPROPRIATE TECH., 2011/2012 Poverty Guidelines, LIHEAPCLEARINGHOUSE, http://liheap.ncat.org/profiles/pover-
tytables/FY2011/popne.htm (last visited May 22, 2012).

Medicaid and CHIP Eligibility, CTrs. ForR MeDicARE & MEDICAID SERVs., http://www.medicaid.gov/Medicaid-CHIP-Program-Infor-
mation/By-Topics/Eligibility/Eligibility.ntml (last visited May 23, 2012).

Supplemental Security Income, U.S. Soc. Sec. AomiN. (May 11, 2010, http://www.ssa.gov/ssi/.

2010 SuppLEMENTAL SEC. INcoME ProsRAM ANN. Rep. 16, U.S. Soc. Sec. AoMmiN., available at http://www.socialsecurity.gov/oact/
ssir/SS110/ssi2010.pdf.

LaDoNNA PaverTi & DoroTHY RosenBauM, CTR. oN BupGeT & PoLicy PrioriTIES, CREATING A SAFETY NET THAT WoRKS WHEN THE EcoNoMy
DoesN'T: THE RoLe oF Foop Stamps anp TANF Procrams 12 (2010), available at http://www.cbpp.org/files/2-25-10fa.pdf; A Short
History of SNAP, U.S. Der'1 oF Acric., Foop & NutriTion Serv. [Apr. 26, 2012), http://www.fns.usda.gov/snap/rules/Legisla-
tion/about.htm.

In most cases, the government offers a cash grant sent directly to the utility company, or a crisis grant for households in
immediate danger of being without heat. In Utah, for example, in order to qualify for this benefit program, an individual
must be a resident of Utah, need financial assistance for home energy costs, and have an annual household income

of $16,335 or less for a household of one or $22,065 or a household of two or more. See FY2011/2012 Utah Low-Income
Energy Programs, NaT'L CTR. FOR APPROPRIATE TECH., U.S. DEP'T oF HeALTH & HuMan Servs. (Jan. 20, 2012), http://liheap.ncat.
org/profiles/Utah.htm. For further information, see Memorandum from Nick St. Angelo, Director, Division of Energy
Assistance, U.S. Dep’t of Health & Human Servs., to Low Income Home Energy Assistance Program Grantees and Other
Interested Parties (Mar. 16, 2010), available at http://www.acf.hhs.gov/programs/ocs/liheap/guidance/information_mem-
oranda/im10-03.html.

Disproportionate Share Hospitals Allotments for Fiscal Year 2009, U.S. Dep'T oF HeaLTH & HumaN Servs. (Mar. 17, 2009), http://
www.hhs.gov/recovery/cms/dshstates.html.

State payments to cover these hospital bills vary from less than half a million dollars to more than $1.5 billion dollars.
In Michigan, for example, federal money covers 22% of the state’s payment limit for uninsured and Medicaid patients
treated in private hospitals. This percentage is similar in other states: 32% in New York and 37% in Texas. U.S. Gov'T Ac-
COUNTABILITY OFFIcE, GAO 10-69, Mebicaip: ONGOING FEDERAL OVERSIGHT OF PAYMENTS To OFFSET UNCOMPENSATED HospPiTaL CARe CosTs Is
WarranTeD 17 fig.2 (2009), available at http://www.gao.gov/assets/300/298754.pdf.

Uninsured aging parolees are estimated to make, on average, 0.27 visits to the emergency room each year. Similarly,
aging parolees on Medicaid are estimated to make 0.33 visits to the emergency room each year. The cost of an average
emergency room visit is roughly $1,565. The expected ER cost takes into account the increased frequency with which for-
merly incarcerated versus never-incarcerated individuals are likely to visit the emergency room as well as the proportion
of the total emergency room visit actually paid for by the state through community and neighborhood clinics, state and
local health departments, and state programs other than Medicaid. Making different assumptions about the proportion
of released prisoners who are uninsured and on Medicaid allows calculations of a total expected ER cost to the state per
aging parolee.

This report makes a middle estimate that 35% are uninsured and 35% are on Medicaid and a high estimate that 50% are
uninsured with the remaining 50% on Medicaid.

The state income tax liability variable, like other tax-related variables included in the March 2012 CPS, was not deter-
mined by directly questioning respondents. Rather, values for these variables come from the Census Bureau’s tax model,
which simulates individual tax returns to produce estimates of federal, state, and payroll taxes. The model incorporates
information from non-CPS sources, such as the Internal Revenue Service’s Statistics of Income series, the American
Housing Survey, and the State Tax Handbook.

Medicare Eligibility Tool, U.S. Der'T oF HEALTH & HuMan SERvs., http://www.medicare.gov/MedicareEligibility/home.asp?des
t=NAV%7CHome%7CGeneralEnrollment&version=default&browser=IE%7C8%7CWinXP&language=English (last visited
May 24, 2012).
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Number of Credits to be Eligible for Social Security Retirement Benefits, U.S. Soc. Sec. Aomin. (Mar. 2, 2012), http://ssa-
custhelp.ssa.gov/app/answers/detail/a_id/356/kw/eligibility.

GUERINO ET AL., supra note 5, at 26 tbl.13.

See Disability Planner: How You Qualify for Social Security Disability Benefits, Soc. Sec. AbMIN., http://www.ssa.gov/dibplan/
dqualify.htm (last visited May 24, 2012).

Disproportionate Share Hospitals Allotments for Fiscal Year 2009, U.S. Dep'T oF HeaLTH & HumaN Servs. (Mar. 17, 2009), http://
www.hhs.gov/recovery/cms/dshstates.html.

VISHER ET AL., supra note 64, at 136; Nancy G. La VieNE ET AL., THE URBAN INST., CHicAG0 PRISONERS™ EXPERIENCES RETURNING HoME 8
(2004), available at http://www.urban.org/uploadedpdf/311115_chicagoprisoners.pdf.

NANcY G. La VieNE & VERA KacHNowskI, THE URBAN INsT., TExas PRISONERS' REFLECTIONS ON RETURNING HoME 6-7 (2005), available
at http://www.urban.org/UploadedPDF/311247_texas_prisoners.pdf; CHRISTY VISHER ET AL., THE URBAN INST., OHI0 PRISONERS'
RerLEcTIONS ON RETURNING HoMe 8 (2005), available at http://www.urban.org/uploadedPDF/311272_ohio_prisoners.pdf.

CATERINA Gouvis RoMAN ET AL., THE URBAN INST., THE HousING LANDSCAPE FOR RETURNING PRISONERS IN THE DisTRicT oF Corumsia 10, 40
(2004), available at http://www.urban.org/UploadedPDF/411433_Housing_Prisoners.pdf.

City oF SAN BERNARDINO MAYOR's PAROLEE REENTRY AD Hoc CoMM., CaL. STATE UNIv. SAN BERNARDINO CTR. FOR THE STUDY oF CoRrR. EbDuc.,
ParoLee Neeps: Best PracTices aND NEeDs AssessmenT 10 (2008), available at http://coe.csusb.edu/programs/correctionalEd/
documents/final_research.pdf.

About NYCHA Fact Sheet, N.Y.C. Hous. Auth. (Apr. 26, 2012), http://www.nyc.gov/html/nycha/html/about/factsheet.shtml )
(last visited May 24, 2012).

There are 2.3 million Americans behind bars - nearly a quarter of the world’s incarcerated population. See Roy WALMSLEY,
INT'L CTR. FOR PRisoN STupies, WorLD PrisoN PopuLation List (NINTH EDITIoN) 1 (2011), available at http://www.idcr.org.uk/wp-
content/uploads/2010/09/WPPL-9-22.pdf.

E.g., CaL. PenaL Cope § 667(e) (2012) (establishing a mandatory minimum sentence of twice the normal term if the de-
fendant has a prior conviction for certain felonies and a mandatory minimum sentence of twenty-five years to life if the
defendant has two such prior convictions); FLa. Star. § 775.087 (2011) (establishing a mandatory minimum sentence of ten
years if a defendant carries a gun during the commission of certain felonies, a twenty-year minimum if the gun is fired,
and twenty-five years to life if the offense results in death).

U.S. v. Booker, 543 U.S. 220 (2005).

E.g., FLa. STaT. § 893.135(c) (2011) (establishing a twenty-five year mandatory minimum for possession or sale of 28 grams
or more of heroin, morphine, or other opiates]; La. Rev. Star. AnN. § 40:966(B)(1) (2011) (establishing a mandatory mini-
mum sentence of five years in prison for possession or distribution of certain drugs).

See Michael Vitiello, “Three Strikes” Should Be Out, JurisT (Dec. 5, 2002), http://jurist.law.pitt.edu/forum/forumnew?79.
php; VINCENT ScHIRALDI ET AL., JusTICE PoLicy INST., THREE STRIKES AND YOU'RE OuT: AN EXAMINATION OF THE IMPACT oF 3-STRIKE LAws

10 Years AFTER THEIR ENACTMENT (2004), available at http://www.justicepolicy.org/uploads/justicepolicy/documents/04-09_
rep_threestrikesnatl_ac.pdf.pdf. Some states, like California, have both two-strikes and three-strikes laws. For further
information, see Michael Vitiello & Clark Kelso, A Proposal for a Wholesale Reform of California’s Sentencing Practice
and Policy, 38 Loyola of L.A. L. Rev. 903, 926-27 (2004), available at http://digitalcommons.lmu.edu/cgi/viewcontent.
cgi?article=2464&context=Llr.

Jack Leonard, Law Students Help Free Three-Strikes Offenders, L.A. Tives (May 13, 2009), http://articles.latimes.com/2009/
may/13/local/me-threestrikes13 (last visited May 23, 2012).

A Voice for the Forsaken, EconomisT, Jun. 11, 2009, available at http://www.economist.com/node/13832435.

The Sentencing Reform Act abolished parole in the federal system in 1984. Sentencing Reform Act of 1984, Pub. L. No.
98-473, 98 Stat. 1987.

See PauLa M. DittoN & Doris JaMES WiLsoN, U.S. DerP'T oF JusTice, BUREAU oF JusTICE STATISTICS, TRUTH IN SENTENCING IN STATE PRISONS
(1999), available at http://bjs.ojp.usdoj.gov/content/pub/pdf/tssp.pdf.

A whopping 35% of new prison admissions are for parole violations. GUERINO ET AL., supra note 5, at 6 tbl.3.
See Lockyer v. Andrade, 538 U.S. 63 (2003).

Ramon Antonio Vargas, Fourth Marijuana Conviction Gets Slidell Man Life in Prison, Times-Picavung, May 5, 2011, available at
http://www.nola.com/crime/index.ssf/2011/05/fourth_marijuana_conviction_ge.html (last visited May 23, 2012).

Susan Donaldson James, Supporters Applaud Plan to Release Scott Sisters in Kidney Deal, ABC News, Dec. 30, 2010, http://
abcnews.go.com/US/scott-sisters-released-16-years-prison-kidney-deal/story?id=12508754#.Tz6CnRxxNwc (last visited
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Press Release, American Civil Liberties Union, Grandmother Will Mark President’s Day by Petitioning Obama to Com-
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reform/grandmother-will-mark-presidents-day-petitioning-obama-commute-her-27-year-prison-se.
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searcH 17 (Michael Tonry & Joan Petersilia, eds., 1999); Thomas B. Marvell & Carlisle E. Moody, Prison Population Growth
and Crime Reduction, 10 J. QuanTiTaTive CriMiNoLosY 109 (1996).

Correctional Population of the United States from 1980 to 2009, U.S. Dep'1 oF JusTice, Bureau oF Justice StamisTics (May 25,
2012), http://bjs.ojp.usdoj.gov/content/glance/tables/corr2tab.cfm; Guerino, supra note 5, at 2 tbl.1.

See Merianos, Dorothy et al., From the Outside In: Using Public Health Data to Make Inferences about Older Inmates, 43 CRIME
& DELINQUENCY 298, 301 (1997); U.S. Dep't oF JusTice, BuREAU oF JusTice StaTisTics, Arrests in the United States by Offense and
Age in 2010, http://www.albany.edu/sourcebook/pdf/t472010.pdf (last visited May 25, 2012); U.S. Dep’1 of JusTice, Bureau

oF Justice StamisTics, Percent Distribution of U.S. Population and Persons Arrested for All Offenses in 2006, http://www.
albany.edu/sourcebook/pdf/t442006.pdf (last visited May 25, 2012).

Merianos, supra note 104, at 303.

See Federal Criminal Case Processing Statistics, U.S. Dep’t of Justice, Bureau of Justice Statistics, http://bjs.ojp.usdoj.gov/
fisrc/ (last visited May 25, 2012] (follow “prisoners in Federal prison at year-end - trends”; then select years 1998 and
2008; then select variable “Prison term in months”; then select display value “Life sentence”; then follow “Display as:
HTML").

AsHLEY NELLIs & Ryan S. King, THE SENTENCING PrRoJECT, No ExiT: THE ExPanpinG UsE oF LiFe SENTENCES IN AMERIcA 7 (2009), available
at http://sentencingproject.org/doc/publications/publications/inc_noexitseptember2009.pdf.

See TINA CHiu, VERA INsT. oF JusTick, IT's ABouT TIME: AGING PRISONERS, INCREASING CosTs, AND GERIATRIC RELEASE 6 (2010), available
at http://www.vera.org/download?file=2973/its-about-time-aging-prisoners-increasing-costs-and-geriatric-release.pdf.
Virginia requires prisoners 65 and older to serve five years and those ages 60-64 to serve ten years before applying for
geriatric release; in Maryland, to become eligible for release, prisoners must be over 65 and must serve at least 15 years
of their sentence. Mp. Cope ANN. CRiM. Law § 14.101(g) (2012); Va Cooe Ann. § 53.1-40.01 (2011).

H.B. 138, 2011 Leg., Reg. Sess. (La. 2011), available at http://www.legis.state.la.us/billdata/streamdocument.
asp?did=760442. See also ACLU, VaniTa GUPTA, INIMAI CHETTIAR, ET AL., SMART REFORM IS P0ossIBLE: STATES REDUCING INCARCERATION
RaTes anp Costs WHILE ProTecTING CommuNiTiEs 54-55 (2011), available at http://www.aclu.org/files/assets/smartreformispos-
sible.pdf.
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none of these bills passed. See H.B. 3538, 2011 Leg., Reg. Sess (Tex. 2011), http://www.capitol.state.tx.us/BillLookup/Ac-
tions.aspx?LegSess=82R&Bill=HB3538 (no action since May 2011); S.B. 2153, 2012 Leg., Reg. Sess. (Tenn. 2012), http://
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2012 Leg., Reg. Sess. (Haw. 2012), http://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=2251 (de-
ferred by committee Feb. 2012); H.B. 1175, 2012 Leg., Reg. Sess (Mo. 2012), http://www.house.mo.gov/billsummary.aspx?
bill=HB1175&year=2012&code=R (last action Feb. 2012); S.B. 426, 2012 Leg., Reg. Sess. [Fla. 2012}, http://www.flsenate.
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For example, prisoners are ineligible for the parole program if they committed a violent or sexual offense, violated any
disciplinary rules in the year prior to their parole eligibility date, did not complete 100 hours of pre-release programming,
or did not obtain a GED. H.B. 138, 2011 Leg., Reg. Sess. (La. 2011), supra note 110.

See Jennifer M. Jolley & John J. Kerbs, Risk, Need, and Responsivity: Unrealized Potential for the International Delivery of
Substantive Abuse Treatment in Prison, 20 INT'L CriM. JusTice Rev. 280 (2010).
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at http://www.jfa-associates.com/publications/pcras/proper%20userand%20misuse%200f%20risk.pdf; Justice Susan
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38 (2011), available at http://riskreduction.soceco.uci.edu/pdfs/yasi/skeemMonahan_2011.pdf.

See Austin, supra note 114, at 3; Jolley & Kerbs, supra note 113, at 283; Joan Petersilia & Susan Turner, An Evaluation of
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(1990).
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http://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=2251
http://www.house.mo.gov/billsummary.aspx?bill=HB1175&year=2012&code=R
http://www.house.mo.gov/billsummary.aspx?bill=HB1175&year=2012&code=R
http://www.flsenate.gov/Session/Bill/2012/0426
http://www.flsenate.gov/Session/Bill/2012/0426
http://www.jfa-associates.com/publications/pcras/proper%20userand%20misuse%20of%20risk.pdf
http://www.bop.gov/locations/institutions/pom/POL_fci_aohandbook.pdf
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N.C. Der't ofF CorR., Div. oF PrisoNs, RuLES AND PoLicies GoveERNING THE MANAGEMENT AND CoNDUCT oF INMATES UNDER THE CONTROL OF
THE DivisioN oF PRisoNs: INMATE BookLET 12 (2010), available at http://www.doc.state.nc.us/Publications/inmate%20rule%20
book.pdf.

Chapter Xl of Mississippi Inmate Handbook, Miss. Der'T oF CoRrRr., http://www.mdoc.state.ms.us/Inmate_Handbook/CHAP-
TER%20XI.pdf (last visited May 23, 2012).

Missouri’s law, for example, restricts eligibility to prisoners sufficiently “advanced in age” and “in need of long-term
nursing home care.” Mo. Rev. STaT. § 217.250, available at http://www.moga.mo.gov/statutes/C200-299/2170000250.HTM.
Wyoming requires that prisoners be severely “incapacitated” or “suffer from a terminal illness caused by injury or dis-
ease which is predicted to result in death within twelve months of the application for parole.” Wyo. STat. ANN. § 7-13-424,
available at http://legisweb.state.wy.us/statutes/statutes.aspx?file=titles/Title7/T7CH13AR4.htm.

Haw. Dep’T oF PusLic SareTy, PoL. No. Cor.10.1G.11, CorrRECTIONS ADMINISTRATION PoLicy AND PROCEDURES: COMPASSIONATE RELEASE FOR
THE TERMINALLY ILL (2011), available at http://hawaii.gov/psd/policies-and-procedures/P-P/3-COR/CORR%20%20P-P%20
FINAL/CHAPTER%2010/COR.10.1G.11.pdf.

The prisoner must first sign a medical information release form. Then the prisoner’s doctor must write a memorandum
to the Health Care Division Medical Director recommending compassionate release. The Director then approves or disap-
proves the doctor’s recommendation. That decision, however, heavily relies on a separate report cataloguing the pris-
oner’s “prison behavior, participation in required programs, detention charges, sentences, and prisoner custody status
and conviction history.” If the Director approves the recommendation, he or she must send it to the Health Care Division
Administrator. The recommendation must then go through two more officials who each have discretion to approve or dis-
approve it before the prisoner can be released. /d. Such unnecessarily complicated processes putting a medical decision
in the hands of so many corrections officials will undoubtedly hold up the release of ill prisoners.

A Freedom of Information Act request submitted by the ACLU to the Hawaii Department of Public Safety revealed that
from January 2009 to January 2012, of 37 prisoners recommended for compassionate release, 22 cases were approved by
the Public Safety Department, but only 14 were granted. Letter from Haw. Dep't of Public Safety, to ACLU of Hawaii (Jan.
19, 2012) (on file with authors).

See Co. Div. oF CrRiM. JusTicE IN COOPERATION WITH THE STATE BoARD OF PAROLE, INFORMATION COLLECTION AND ANALYSIS OF PAROLE BoArRD
DecisioNs: Procress RepPorT (2011), available at http://dcj.state.co.us/ors/pdf/docs/SB09-135/SB09-135_Report_11-01-10.
pdf.

Other states that require written explanations for denials of parole include Arizona, New York, and Montana. In Alabama,
on the other hand, there is very little oversight of the parole board, and the parole board rarely provides written explana-
tions for the denial of parole. Similarly in North Carolina, reasons for parole decisions are confidential and available to
no one for review. See MonT. AomiN. R. 20.25.501, available at http://bopp.mt.gov/adminrules/admin_rule_20.25.501.mcpx;
Eauat JusTice INITIATIVE, CRIMINAL JusTICE REFORM IN ALaBAMA: A REPORT AND ANALYSIS oF CRIMINAL JUSTICE IssUES IN ALaBama 5 (2005),
available at http://eji.org/eji/files/criminaljusticereform.pdf; Post-Release Supervision and Parole Commission, The
Parole Process, N.C. Dep'T oF PusLic SaFeTy, http://www.doc.state.nc.us/parole/process.htm (last visited May 23, 2012).

Chairperson, Nat'l Parole Board, Remarks at the Association of Paroling Authorities International Conference, May 18,
2010, available at http://www.pbc-clcc.ge.ca/infocntr/speeches/201005-eng.shtml.

New York’s appeals process serves as one example, although not perfect. If a New York prisoner is denied release, he or
she receives notice containing the reasons for the denial. An officer assists the prisoner with administrative questions for
filing an appeal. An officer will also assist the prisoner in the acquisition of private counsel, though none is provided by
the state. N.Y. State Div. oF ParoLE, N.Y. STate PArRoLE HANDBOOK: QUESTIONS AND ANSWERS CONCERNING PAROLE RELEASE AND SUPERVI-
sion 48-50 (2010), available at https://www.parole.ny.gov/pdf/handbook-nov2010.pdf. Placing the responsibility to help a
prisoner with an independent actor is the best practice. Several states do not offer prisoners any opportunity to appeal
the parole board’s decision. These are Ohio, North Carolina, and Wisconsin, among others. Virginia’s parole board con-
siders appeals at its own discretion. OHio ParoLE BoarDp, Oxio ParoLE Boarp Hanbsook 17 (2011) available at http://www.drc.
ohio.gov/web/paroleboardhandbook.pdf; N.C. Der’t oF PusLic SAFeTy, supra note 127; See Wis. Star. § 304.06 (2011); Virginia
Board of Parole, Community Corrections - Frequently Asked Questions, VA. Der'T oF CoRRr., http://www.vadoc.state.va.us/
community/fags.shtm (last visited May 25, 2012).

See, e.g., JAMES AUSTIN ET AL., JFA INsT., UNLOCKING AMERICA: WHY aND How To REDUCE AMERICA’s PrisoN PopuLatioN (2006), available
at http://www.jfa-associates.com/publications/srs/UnlockingAmerica.pdf.
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At America’s Expense compiles extensive data detailing the epidemic of aging prisoners
in the United States. It provides a comprehensive 50-state and federal analysis of the
unnecessary incarceration of aging prisoners and provides a fiscal analysis showing
the actual amount states would save, on average, by releasing aging prisoners: over
$66,000 per year per released prisoner. The report also includes new data showing that
the elderly population is growing because of harsh sentencing laws and not because
of new crimes, as well as data highlighting the low public safety risks posed by elderly
prisoners. At America’s Expense supplies detailed and practical legislative solutions that
states and the federal government can implement to address the dramatic and costly
growth in the number of elderly prisoners without putting communities at risk. This
report has been a project of the ACLU’s Safe & Fair Initiative to End Overincarceration,
housed in the Center for Justice.
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