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3, The Expert Tour. In most cases it is indispensable
to take the expert on a tour of the facility.l3%/ (see sVII
below for additional discussion of tours.) In matters pertaining
to physical structure and conditions, there is no substitute for
a view of the premises; even as to matters like medical care
delivery and recreation and visiting procedures, a "walk through”
of the process is invaluable to the expert's (and counsel's)
understanding. Moreover, a witness who has seen what he or she
is talking about will carry far more weight with the trier of
fact.

An effective tour requires preparation. You should find out
from the expert what he or she needs to see and make sure that
the tour includes those things.l40/ TIf the expert has testified
or has made reports in prior cases, you should read these to help
you understand what the expert will be looking for.

You must accompany the expert on the tour., You will need to

take notes of the expert's comments and of information elicited

139/ Exceptions may occur in cases where the expert is asked to
testify on an extremely narrow point, such as the
interpretation of a particular prisoner's medical records or
the psychological impact of strip searches,

140/ The best way to do this is to spell out the scope of the
tour in a written notice. See Rule 34, F.R.C.P. The notice
should specify the purpose of the tour, the areas of the jail
to be viewed, the approximate length of the tour, the names
of inmates and staff, if known, that the exvert may wish to
speak with at length, the type of records that the expert may
wish to review, and the names and titles of persons who will
accompany the expert on the tour,
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by the expert from staff and inmates.l4l/ You should also note
your own observations and communications with inmates and staff.

After the tour, you should debrief your expert. You should
go through your notes and clear up any factual questions you
have, You should have the expert give you an opinion of the
relevant conditions, their compatibility with professional
standards, and the possible effect on prisoners if the conditions
are not remedied. You should also discuss the remedies necessary
to bring the facility to an acceptable standard and, if you know
of the defenses that will be raised, ask for comments on them.
You should not wait for the expert to send you a written
report. A post-tour discussion with the expert mav help
structure any written report so it will be more useful to you.
In some cases (e.g., where you do not find the expert's opinion
helpful), you may wish to dispense with the written report
altogether. (See S§SVII below concerning discoverability of
experts' reports and opinions.)

Cu Finding and Selecting Experts.

Before seeking an expert, you must make at least a

preliminary identification of the issues in the lawsuit for which

141/ 1+ is accepted in institutional litigation that experts
touring the premises must have substantial freedom to
question staff and inmates. New York State Association for
Retarded Children v. Carey, 706 F.2d 956, 960-61 (2d Cir.
1983), cert. den. 104 S.Ct. 277 (1983). Testimony based on
such questioning is discussed in Jones v, Diamond, 594 F.2d
997 (5th Cir. 1979): Garrity v. Thomson, 81 F.R.D. 633 (D.
N.H. 1979); Lightfoot v, Walker, 486 F.Supp. 504, 507 (S.D.
I11. 1980); Battle v. Anderson, 447 F.Supp. 516, 524 (E.D.
Okla. 1977).
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expert testimony or advice will be necessary. This judgement
will ©probably be subject to revision as the 1litigation
progresses,

The next step is to obtain the names of possible experts.
This information can be obtained from national organizations,
both legall42/ and professional, attorneys who have previously
litigated jail or prison cases, and judicial opinions recounting
relevant testimony. For technical subjects like fire safety,
sanitation, pest control, etc., you may be able to obtain from
state or local requlatory agencies the names of retired or other
former employees with expertise. Academics may also be useful in
subject areas which are highly technical (e.g., noise
measurement) or in which they have actually conducted research in
prison environments (e.g., the causes of violence or the effects
of overcrowding). Whenever you learn of a possible expert, you
should seek whatever documentary material is available -- resume,
reports, prior testimonv, publications =-- to determine whether
the person in question has the background and approach needed in
your case. If the expert has testified before, you should find
out from the attorneys involved what that person was like to work
with, what his or her presence on the witness stand was like, how

the expert reacts to questioning and cross-examination, and what

142/ E.g., the National Jail Project of the American Civil
Liberties TUnion, see note 1 above, maintains lists of such
experts with their credentials, prior depositions or
testimony, publications and lawyers who have used their
services. The National Coalition on Jail Reform, 1828 L St.,
N.W., Suite 1200, washington, D.C. 20036, also maintains
such lists.
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other strengths and weaknesses the expert may have.

There are many considerations that may influence the
selection of an expert witness. Expense is obviously important.
So is nétional reputation, but it may cut different ways; a
nationally known expert may have less time and attention to give
to your case and may appear poorly informed as to the facts of
the particular jail. You should consider whether the judge you
are before is more likely to be impressed by local or by out-of-
town witnesses., You should consider whether a local witness has
connections with the defendants or with the 1local political
structure that will cause him or her to be reluctant to criticize
or to weigh local fiscal concerns too heavily. You should try to
engineer a precise fit between the qualifications of the expert
and the testimony that is to be given. For example, a former
line correctional officer with some administrative experience may
be more convincing on the subject of strip search procedures or
the proper limits on the use of force than a former Commissioner
of Corrections with no experience actually working in a
facility. With respect to medical, dental and mental health care
and food services, you should understand that their organization
and delivery in prisons and jails is by now a separate field of
specialization, and you should seek experts with some corrections
background to testify as to defects in a jail's system. For
narrowef purposes, however -- analysis of particular individuals'
medical records, say, or the nutritional adequacy of menus or the
cleanliness of the kitchen -- a local expert with no jail or

prison experience may be satisfactory (and cheaper). Sometimes
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the most effective approach will be to use a combination of
experts -- e.g., a prison health administrator to explain why a
jail's medical system is inadequate, and a local physician to
show that the actual care delivered to particular inmates is

inadequate.
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SECTION V. DRAFTING THE COMPLAINT.

Federal courts adhere to the philosophy of "notice pleading™
under which the primary purpose of the complaint is to provide
notice of the factual basis of the claim without regard to
technical pleading rules.iié/

A federal complaint should also contain "a short and plain
statement of the grounds upon which the court's jurisdiction
depends,ﬁlii/ which will include 28 U.S.C. §51331(a) and 1343 (3)
in almost all cases, plus the court's pendent jurisdiction where
state law c¢laims are raised. (See §II.A.2. above concerning
pendent jurisdiction.)

The complaint should list and identify the parties both in
the caption and in the body. In the body of the complaint, you
should spell out the relationships 5etween the parties, noting
whether a party is an agent of employee of another party of a
federal, state or local government agency. Plaintiffs should be
identified as pre-trial detainees or as convicted misdemeanants
or felons. 1In a §1983 action you must allege that the defendants
act or acted "under color of state law"”.l43/ This is rarely a

serious issue in jail cases, and it is sufficient to state each

143/ Rule 8(e)(l), F.R.C.P. This pleading philosophy is
increasingly prevalent in state courts as well. Be sure you
know the difference, if any, between federal and state
pleading requirements before you file. The National Jail
Project will provide samples of acceptable complaints in jail
cases.

144/ Rpule 8(a), F.R.C.P.

145/ Monroe v. Pape, 363 U.S. 167, 184 (1961).
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defendant's official position and allege that all of them act
under color of state law, The caption should also note that the
defendants are  sued in their "individual and official
capacities."” (See $§II.C.3. above for a discussion of these
concepts.) Individuals whose identity you have not been able to
determine may be named as "John Doe" defendants and their names
substituted when they are learned during discovery.iﬁé/

If the case is to be brought as a class action, the complaint
should allege the facts required to support class certification
(see SVI.B. below) and the complaint should probably be labelled
"Class Action™ on the front page. Many district courts have
specific requirements in this regard in their local rules.

For purposes of clarity, it is useful to organize the factual
allegations into "claims"™ containing all allegations related to a
particular subject (e.g., medical care, physical condition of the
premises, etc). For each claim, there should be one or more
summary paragraphs stating what provision of law is violated by
the facts alleged in the claim: for example, "The actions of the
defendants described in paragraphs 3-24 denied the plaintiff the
due process of law. U.S. Const., Amend. XIV." These summary
paragraphs can appear at the end of each claim or can be
collected after all the claims. There should be a separate

summary paragraph for each legal theory, including pendent state

146/ gee McCurry v. Allen, 688 F.2d 581, 584-85 (8th Cir. 1982);
Wood v. Woracheck, 618 F.2d 1225, 1229-30 (7th Cir. 1980);
Gillespie v. Civiletti, 629 F.2d 637 (9th Cir. 1980); Davis
v, Krauss, 93 F,R.D. 580 (E.D. N.Y 1982); Campbell v.
Bergeron, 486 F.Supp. 1246 (M.D. La. 1980).
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law theories, on which counsel plans to rely. This organization
can be immensely helpful to the court in understanding the
gravamen of a multi-issue lawsuit; it can also be extremely
valuable to counsel in clarifying positions which may not have
been fully thought through.

A federal complaint should also contain "a demand for
judgment for the relief" which counsel seeks.l47/ Relief may be
sought in the alternative. It is not necessary to be very
specific as to the relief sought; a request that the court "order
the defendants to provide adequate medical <care to the
pPlaintiffs” (or adequate recreation, or humane living
accommodations, etc.) will suffice.l48/

It is rare for a jail case to be 1litigated on a single
complaint. Changes in the facts, or changes in counsel’'s
understanding, generally require the filing of an amended or
supplemental complaint. In federal court, a complaint can be
amended once as a matter of right before an answer is filed;
subsequent amendments must be sought by motion and are required

to be "freely granted."143/ Wwhen counsel comes into a case that

147/ Rule 8(a), F.R.C.P.

148/ If you are too specific in the complaint about the nature of
the relief sought, you may get bogged down in a dispute about
the propriety of particular relief at an inappropriately
early stage, e.g., on a motion to dismiss before there is
time for substantial discovery. Moreover, remedial choices
should be made only after you are sure what the problems are
and understand the physical and administrative structures
into which they must fit. In the course of a multi-isssue
jail lawsuit, your views as to remedies may change more than
once.

149/ poman v. Davis, 371 U.S. 178, 182-83 (1962). See Rule 15,
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has been brought pro se, it is almost always necessary to amend
the complaint; wusually, some addition of parties defendant is

necessary.
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SECTION VI. CLASS ACTIONS

Class certification is far more important in 3jail reform
cases than in other civil rights litigation. Because confinement
in jails is normally short and often unpredictable in length,
without class certification most injunctive cases will be mooted
before decision. Also, class certification notice procedures
are vital to counsel's ability to maintain contact with a high-
turnover ijail population. Thus, the ultimate success of the
lawsuit may depend on the successful pursuit of class
certification.

A. Preparation for Filing.

Generally, to avoid mootness, the named plaintiff or
plaintiffs in a putative class action must be members of the
class at the time the class is certified.l30/ 1n pre-trial’
detention cases, this requirement 1is relaxed to permit
certification if the named plaintiffs were members of the class
when the complaint was filed.l3l/ This places the burden on
plaintiffs' counsel at a minimum to get a complaint drafted and
filed while the named plaintiffs are still in the Jail.
Sometimes the best way to accomplish this is to obtain a large

number of named plaintiffs so the release of a few will not

150/ sosna v. Iowa, 419 U.S. 393, 402 (1975).

151/ Gerstein v. Pugh, 420 U.S. 103, 110 n.ll (1975); Ahrens v,

Thomas, F.2d 286, 288 (8th Cir. 1978); Inmates of San
Diego County Jail v. puffy, 528 F.2d4 954, 956 (9th Cir.
1975). But see Inmates of Lincoln Intake and Detention
Facility v. Boosalis, 705 F.2d 1021 (8th Cir. 1983) (burden
on plaintiffs to prove that case could not reasonably have
been certified before mootness of individual claims).
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matter. Alternatively, counsel can file with a few plaintiffs
and be prepared to file motions to intervene new ones as
necessary. Counsel should not rely on sentence lengths or court
schedules that seem to suggest that particular inmates will have
long stays. Jail officials may have named plaintiffs released or
transferred for the precise purpose of mooting the case.

Counsel should also be prepared to move for class
certification as quickly as is consistent with adequate factual
preparation.152/ The class allegations in the complaint and in
the certification motion should be as factually specific as
possible. The burden is on the party seeking certification.to

show that the requirements for certification have been met;lég/
In some cases, discovery will be required to establish the facts;

if not, the certification motion should be filed with or
immediately after f£iling the complaint.

Courts usually determine class motions on papers, but some
have a preference for a hearing, and 1if there are factual

disputes counsel should probably seek a hearing.l34/

152/ pule 23(¢c), P.R.C.P., prescribes that the class
certification decision shall be made "[a)]s soon as
practicable after the commencement of an action....” Some
district courts have promulgated fixed time limits for class
certification motions in their local rules. Untimeliness of
a class certification motion is not by itself grounds for
refusing certification. Pabon v. McIntosh, 546 F.Supp. 1328,
1331-32 (E.D. Pa. 1982); see also Cruz v. Hauck, 627 F.24d
710, 716 (5th Cir. 1980). :

153/ Zeidman v. J. Ray McDermott & Co., Inc., 651 P.2d 1030, 1038

(5th Cir. 1981); 3B Moore's Federal Practice § 23.020-2.

154/ The trial court's failure to hold a hearing in the face of
an inadequate record to determine whether the class should be
certified may be an abuse of discretion. Jones. v, Diamond,
519 P.2d 1090, 1098 (5th Cir. 1975); Mead v. Parker, 464 F.,2d
1108, 1112 (9th Cir. 1972).
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B. Requirements for Certification.

There are five requirements for certification as a federal
class action seeking injunctive or declaratory relief, set out in
Rules 23(a) and (b)(2), F.R.C.P.:155/

(1) The class must be so numerous that joinder of all
members is impracticable;

(2) There must be questions of law or fact common to
the class;

(3) the claims or defenses of the representative
parties must be typical of the claims or defenses of the
class; -

(4) the representative parties must fairly and

adequately protect the interests of the class;

155/ Declaratory and injunctive jail reform cases may also
satisfy the requirements of Rule 23(b) (1), which refers to
cases in which the prosecution of individual lawsuits would
risk

(A) inconsistent or varying adjudications

with respect to individual members of the

class which would establish incompatible

standards of conduct for the party opposing

the class, or

(B) adjudications with respect to individual

members of the class which would as a

practical matter be dispositive of the

interests of the other members not parties to

the adjudications or substantially impair or

impede their ability to protect their

interests....

However, since Rule 23(b) (2) is most clearly applicable to
the cases under discussion, and there are no practical
advantages to certification under Rule 23(b) (1), we will not
discuss the latter rule.

Class damage claims must be certified under the more
stringent standard of Rule 23(b)(3), which requires that
common questions of law or fact "predominate®™ over individual
guestions and that the court find a class action superior to
other available methods of adjudication. (See §II.B.2. below
for further comment on class damage actions.)
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(5) the party opposing the class must have acted or
refused to act on grounds generally applicable to the class,
thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as
a whole.

These five requirements will be discussed in turn.
¥ Numerosity and Impracticability of Joinder. Often
there will be public documents available showing average daily
population and highest daily population totals. If the exact
population is not known, a class may be certified based on a
reasonable approximation supported by facts.136/ Thus, if you
know the number of cells in the jail and that most them hold -two
inmates, you can provide such an approximation. In a small jail,
an affidavit from one or more of the inmates may suffice. If
necessary, defendants <can be asked this information in
interrogatories or a request for admissions can be filed.
As a practical matter, jails with average daily populations

of 40 or more will generally meet the numerosity requirement

156/ sims v. Parke Davis & Co., 334 F.Sup. 774 (E.D. Mich. 1971),
aff'd., 453 F.2d 1259 (6th Cir. 1971), cert. den., 405 U.S.
378 (1972). I
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without serious question.l37/ Even in smaller jails, class
certification should be pursued because of mootness problems in
the absence of a class action. The argument should be made that
size is but one factor in determining whether 3joinder is
impracticable. In jail litigation, by its nature, the putative
class 1is fluid, rather than fixed at the beginning of the
lawsuit, While there may be very few class members at any given
time, the changing membership of the c¢lass makes joinder
impracticable 158/ It may be helpful in this respect to
determine or estimate for the court the total number of inmates

who pass through the jail in the course of a year.

157/ see Nadeau v. Helgemoe, 423 F.Supp. 1250, 1254 (D. N.H.
1976) (class of 35 prisoners); Cudnik v. Kreiger, 392 F.Supp.
305, 310 (N.D. Ohio 1974) (class of 35 jail inmates); United
States ex rel, Walker v, Mancusi, 338 F.Supp. 311, 316 (W.D.
N.Y 1971), aff‘a, 467 F.2d 51 (24 Cir. 1972) (class of 38
prisoners); Adderly v. Wainwright, 46 F.R.D. 97, 98 (M.D.
Fla., 1968) (class of 50 prisoners). See also Ballard v. Blue
Shield of Southern West Virginia, Inc., 543 F.2d 1075, 1080
(4th Cir. 1976), cert. den., 430 U.S. 922 (1977) (class of
45); Cortright v. Resor, 325 F.Supp. 797, 807 (E.D. N.Y.
1971), rev'd on other grds., 447 F.2d 245 (2d Cir. 1971)
(class of 56),

158/ Por representative cases discussing the appropriateness of
certifying a fluctuating class in the context of litigation
against institutions, see Green v, Johnson, 513 F.Supp. 965
(D.C. Mass. 1981); Glover v. Johnson, 85 F.R.D. 1 (E.D. Mich.
1977) ; Jones v, Wittenberg, 323 F.Supp. 93 (N.D. Ohio 1971)
aff'd sub nom. Jones v. Metzger, 456 F.2d 1654 (6th Cir.
1974); Santiago v, City of Philadelphia, 72 FP.R.D. 619 (E.D.
Pa. 1976). See also Leeds v. Watson, 630 F.2d 674 (9th Cir.
1980) (jail class is certified without discussion in cases
involving an injunction that limited population to 14 with
certain exceptions); Nicholson v. Choctaw Co., Ala,, 498
F.Supp. 295 (S.D. Ala. 1980) (class certified without
discussion of numerosity where current daily population was
approximately 11 or 12).




The fact that many class members are poorly educated or have
little access to attorneys -- which is certainly true in most
jail cases =-- also makes joinder of individuals impracticable and
supports class certification.l1l59/

2s Commonality. Ordinarily, in a challenge to the
totality of conditions at a jail, or in a challenge to one or
more policies affecting all inmates, there is little difficulty
demonstrating the existence of common factual or legal
questions.lﬁg/ The latter may be written policies or unyritten
practices regarding exercise, disciplinary procedures, or
visiting, or pervasive conditions such as physical dilapidation
or unsanitary food preparation. If immediate certification is
sought, the named plaintiffs may file affidavits indicating that
they are in a position to observe the situations of other
inmates, and these inmates suffer from the same conditions that
the named plaintiffs raise in the lawsuit. Aitérnatively, the
uniformity of policies or condit’o>ns can be established through
discovery.

Courts have generally interpreted the commonality requirement

permissively and have emphasized that not all questions of law or

133/ United States ex rel, Sero v. Preiser, 506 F.2d4 1115, 1124
(2d cir. 1974).

160/ While virtually all major prison and jail cases have been
litigated as class actions, frequently the commonality
requirement has provoked little discussion. For prison and
jail cases explicitly discussing it, see Martarella v.
Kelley, 349 F.Supp. 575 (S.D. N.Y. 1972); Holland v. Steele,
92 F.R.D. 58 (N.D. Ga. 1981); Glover v. Johnson, 85 F.R.D. 1
(E.D. Mich. 1977); Inmates of Lycoming County Prison v.
Strode, 79 P.R.D. 228 (M.D. ~Pa. 1978).
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fact raised in the case must be comon.ﬂ/ If one or more

common issues exist, other factual variations among individuals

will not defeat class certification.l62/ FEven a difference in
applicable 1legal standards -- for example, between pre-~trial

detainees and sentenced inmates -- goes only to the relief that
might be granted to different subclasses and not to the
commonality of factual issues at the point of certification.lﬁé/

Two major cases point in opposite directions on the
feasibility of certifying statewide c¢lasses of plaintiffs or
defendants in jail conditions cases 164/ Certification of a

state-wide class of jail prisoners has been granted in cases

161/ stewart v. Winter, 669 F.2d 328, 335 (S5th Cir. 1982); McCoy
v, Ithaca Housing Authority, 559 F.Supp. 1351, 1355 (N.D.
N.Y. 1983): In re Federal Skywalk Cases, 93 F.R.D. 415, 421
(W.D. Mo. 1982). See Wright & Miller, 7 Federal Practice and
Procedure §1763 (1972).

162/ rike v. Carter, 448 F.2d 798, 802 (8th Cir. 1971); Escalera
v. New York City Housing Authority, 425 F.2d4 853, 867 (2
Cir. 1970).

163/ gsee Holland v. Steele, 92 F.R.D. 58 (N.D. Ga. 1981).

164/ compare Marcera v. Chinlund, 565 F.2d 253 (24 Cir. 1977),
subsequent opinion, 595 F.2d 1231, 1237-1240 (24 Cir. 1979),
vac, sub nom. Lombard v. Marcera, 442 U.S. 915, (1979),
opinion on remand, 91 F.R.D. 579 (W.D. N.Y, 1981), with
Stewart v. Winter, 669 F.24 329 (5th Cir. 1982).
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where the plaintiffs charged that the responsible state agency
had failed ¢to perform its statutorily mandated role in
supervising local jails.iéé/

3 Typicality. Typicality is Eard to distinguish from

commonality, and it has been argued that the typicality

requirement simply duplicates other requirements for
certification.iﬁﬁ/ Again, the named plaintiffs may file

affidavits describing their particular situation, such as a
denial of medical treatment, and indicate that they have observed
other inmates with similar complaints regarding the conditions or
practices.

The requirements of Rule 23(a)(3) are met if the claims of
the class representatives are based on the same legal or remedial
theory as the claims of the class members.167/ ohig is obviously

the case when institutional conditions are challenged.

165/ Arias v. Wainwright, TCA 79-792 (N.D. Fl. 3/10/81)
(certification of class which includes all persons who now or
in the future will be confined in Florida jails); Bush v,
Viterna, #A-80-CA-411 (W.D. Tex. 12/1/82) (class
certification order similar to Arias). See also, note 109
above for examples of such statutorily mandated state
supervision of jails.

166/ 3 Moore's Federal Practice § 23.06-2 (1982).

167/ penn v. San Juan Hospital, Inc., 528 F.2d 1181, 1189 (l0th
Cir. 1976); 7 Wright & Miller, Federal Practice and Procedure
§1764 (1972).




=82

Accordingly, differences in the factual details of the situations
of the named plaintiffs and other members of the class will not
defeat class status.iﬁg/

Sometimes certification is opposed on the ground that the
named representatives have not personally experienced the harm
that the litigation challenges. Where pervasive conditions are
alleged, but the named plaintiffs have not yet suffered concrete
injury from them, the Pourth Circuit has treated the question as
one of standing; however, its reasoning could equally support a
finding of typicality of the claims:

It is true that plaintiff has not alleged that

brutality or other misconduct has been practiced on

him, but he has, in effect, alleged that he is part

of an institutional population which must live from

day to day under the constant threat of brutality

and misconduct. It would seem, therefore, that

plaintiff is "injured,” is a member of a class that

is "injured® and is thus competent to maintain a

class action for himself and others similarly

situated.169/

The same rule should apply to issues such as inadequate medical
care when plaintiffs allege that systemic inadequacies pose a

potential threat to every member of the class.l170/

168/ gee Newberg, Class Actions §1115c (1977). See also Stewart
v. Winter, 669 F.2d 329, 333-34 (5th Cir. 1982) (differences
in length of stay should not defeat certification).

169/ Hayes v. Secretary of Dept. of Public Safety, 455 F.2d 798,
801 (4th Cir. 1972). ~

170/ See, e.g., Bishop v. Stoneman, 508 P.2d 1224 (2d& Cir. 1974);
Smith v. Sullivan, 553 F.2d 373 (5th Cir. 1977); Alleghen
county Jail Inmates v. Pierce, 612 F.2d 754 (34 Cir. 13795:
Martino v. Carey, 563 F.Supp. 984 (D. Ore. 1983).
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A slightly different problem is presented when the jail
contains separate populations whose conditions of confinement are
not identical or identifiable subgroups who should be separated
or who have special needs, 1If the jail contains detainees and
sentenced inmates, males and females, juveniles and adults, you
should attempt to have named representatives £from each group,
whether your claim is that their separate treatment violates the
law or that they must be segregated within the jail. If you
allege a lack of specialized treatmgnt for particular types of
inmates -- e.g., the mentally ill, or those in need of protective
custody -- representatives of these groups should be included
among the named plaintiffs if possible. In some cases it may not
be practicable to 3join individuals in all these categories
initially; the alternative is to add them later by a motion to
intervene 17/

4. Adequate Representation. The adequacy of the named
plaintiffs' representation of the interests of the class is
determined by two factors: (1) the plaintiffs' attorneys must be
qualified, experienced, and generally able to conduct the
proposed 1litigation, and (2) the plaintiff must not have
interests antagonistic to those of unnamed class members 172/

Because the named plaintiffs will usually have been released

from jail long before trial, it is beside the point to be greatly

171/ see Rule 24, P.R.C.P.

172/ Wetzel v. Liberty Mutual Ins., Co., 508 P.2d 239 (34 Cir.
1975), cited with approval in 3B Moore's Federal Practice
923.07[1) (1982).
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concerned with how vigorously the named plaintiffs, as distinct
from their lawyers, will prosecute the case. Indeed, in one pre-
trial detention case, the Supreme Court acknowledged that the
named plaintiffs' role was largely formal in nature; the Court
upheld class certification in the face of the probable mootness
of the named plaintiffs' claims and pointed to the institutional
interest of the plaintiffs' counsel, a public defender, in
pursuing the claims of the class.l73/ Nonetheless, counsel
should include in the certification motion affidavits by the
named parties attesting the lack of any interest antagonistic to
that of other class members, Since imprpvements in jail
conditions will hardly be harmful to 3jail inmates, this will
rarely be a controversial point.iZE/

The real focus of the plaintiffs' submission as to this
requirement should be on the adequacy of counsel to press
plaintiffs’ claims. Because of counsel's enhanced
responsibilities in jail litigation for substantive decisions as
well as technical expertise, it is particularly appropriate to

inquire into the competence, experience, vigor, and integrity of

173/ Gerstein v. Pugh, 420 ©U.S. 103, 111, n.ll (1975).

174/ Although a number of court decisions speak of a requirement
that the interests of the named plaintiffs be coextensive
with those of other members of the class, this is essentially
but a restatement of the rule that the claims of the
representative party must be typical, and the requirement of
adequate representation should not be read to impose a higher
standard than that imposed under the typicality
requirement. See 3B Moore's Pederal Practice § 23.07[2]
(1982); 7 Wright & Miller, Federal Practice and Procedure
§1769 (1972).
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counsel. Although courts tend to review counsel's competence in
a relatively pro forma manner, counsel should place in the record
relevant information regarding experience in federal litigation,
in particular civil rights litigation, and in class action and
other complex litigation. This can be done by affidavit.

The second aspect of the adequacy of counsel is the adequacy
of the provisions for the costs of 1litigation made by
plaintiffs. In jail 1litigation, as a practical matter, this
generally means the ability of counsel, or an organization, to
advance the costs of litigation., Accordingly, the plaintiffs®
submissions to the court should allow the court to conclude that
reasonable provision for the anticipated costs of the action has
been made.175/

L Injunctive Relief. The last requirement for a Rule
23(b) (2) class action should be satisfied by a prayer for final
declaratory or injunctive relief in the complaint. Since this is
a legal rather than factual requirement, no factual submission as
to this criterion should be necessary.

The fact that individual damage claims are attached to an
action will generally not defeat certification under Rule

23(b) (2) so long as the action remains primarily directed toward

175/ Plaintiffs should, however, resist free-wheeling, harassing
discovery into the financial resources of the lawyers or
their clients. See cases cited in 3B Moore's Federal
Practice %423.07([1-.1], n.1l0 (1982).
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injunctive relief.l76/ 1If damages are sought for the class as a
whole, certification should probably be sought under Rule
23(b)(3). (See §II.B.2. above for additional discussion of class
damages.)

C. The "Lack of Necessity" Argument.

Even when the requirements of Rule 23 are met, class
certification is sometimes opposed and denied on the ground that
it is “unnecessary®™ because "it may be assumed that the
defendants, as government officials, will respect the judgement
of the court and the invalidated policy will not be applied to
all others similarly situatéd as the plaintiff."177/  rphig
argument 1is badly flawed as applied to jail conditions cases,
whatever its merits in other contexts. The following points

should be made in response to 1ta$1§/

176/ See 3B Moore's Pederal Practice 923.40(4](1982); 7A Wright &
Miller, Federal Practice and Procedure §1775 (1972). Some
courts have certified a class under Rule 23(b) (2) even though
some monetary relief is requestd if the primary relief sought
is injunctive or declaratory, and the monetary relief is
either incidental or equitable in nature. Marshall v.
Kirkland, 602 F.2d4 1282 (8th Cir. 1979); Elliot v. .
Weinberger, 564 F.2d 1219 (9th Cir. 1977); Lo Re v, Chase
Manhattan Corp.,431 P.Supp. 189 (S.D. N.Y. 1977).

177/ Ruiz v. Blum, 549 F.Supp. 871, 878 (S.D. N.Y. 1982).
Accord, Galvan v. Levine, 490 F.2d 1255 (24 Cir. 1972),
cert. .den., 417 U.S. 936 (1974).

178/ Some federal courts have simply rejected the notion that
lack of "need®™ can justify the denial of class certification
when the requirements of Rule 23 are met. Vergara v.
Hampton, 581 F.2d4 1281, 1284 (7th Cir. 1978), cert. den., 447
U.S. 905 (1980); Geraghty v. United States Parole Commission,
579 F.2d 238, 252 (34 Cir. 197/8), vac. and remanded on other
grds., 445 U.S. 388 (1980); Johnson v. State of Mississippil,
78 F.R.D. 37 (N.D. Miss, 1977), remanded, 586 F.2d 387 (5th
Cir. 1978); Kornbluh v, Stearns & Foster Co., 73 F.R.D. 307
(S.D. Oh. 197/6).




