=7

1. Absent class certification, there 1is a great
likelihood that the individuals' claims will be mooted before
judgement. (See SVI.A. above.) This danger is increased in jail
cases both by the temporariness of the plaintiffs' status and by
the relative complexity of the cases, both as to liability and as
to remedy. It takes longer to take a jail conditions case to
judgement than it does a challenge to a welfare regulation. By
contrast, cases finding class certification unnecessary generally
involve the legality vel non of a statute, regulation, or clearly
defined administrative policy.l79/  Moreover, the danger of
mootness persists even.after a2 judgement on the merits, since in
a challenge to "a series of conditions in the jail...obedience of
(the] court's order with respect to future detainees would not be
as automatic or as simple as the non-enforcement of a
statute."180/ Jail litigation is notoriously productive of poet-
judgement controversies (see §X. below), and absent class
certification there may be no party entitled to enforce or defend

any relief that is ordered.l81/

173/ mitchell v. Johnston, 701 F.2d 337, 345 (5th Cir. 1983);
Hurley v. Ward, 584 F.2d 609, 611-612 (2d Cir. 1978); Ruiz v.
um, note above. .

180/ pycas v. wasser, 73 P.R.D. 361, 363 (S.D. N.Y. 1976).

181/ pagky v. Quinlan, 558 F.2d 1133, 1137 (2d Cir. 1977).



2 To the extent that the "lack of necessity® argument
is based on a presumption of official regularity,182/ ¢hat
presumption is misplaced in 3jail and prison litigation. The
cases are legion in which correctional officials have been found
not to have complied with prior court decisions.igé/ This
general argument should be supported by any readily available and
incontrovertible proof that the particular defendants opposing
certification are in plain violation of applicable case law,
statutes, or regulations.

3. The scope of available relief may be drastically
reduced by the denial of class certification, either because a
record restricted to the named plaintffs' claims does not support

broad reliefl84/ or because relief that is de facto class-wide

182/ Numerous "lack of necessity® decisions are also based on an
affirmative representation by the defendants that they will
extend the benefits of an adverse decision to all members of
the putative class. See Mitchell v. Johnston, note 179
above, at 345; McCoy v. Ithaca Housing Authority, 559 F.Supp.
1351, 1354 (N.D. N.Y. 1 ) and cases cited.

183/ See, e.g., Inmates of Suffolk County Jail v. Kearney, 573
F.2d 98 (l1lst Cir. 1978) ; Inmates of _Allegheny Co. Jail v.
Wecht, 565 F.Supp. 1278 (W.D. Pa. 1983); Mobile County Jail
Imates v. Purvis, 551 F.Supp. 92 (S.D. Ala. 1982); Miller v.
carson, 536 F.Supp. 543 (M.D. Fla. 1982); 524 F.Supp. 1174
(1981), and 515 F.Supp. 1375 (1981); Benjamin v. Malcolm, 528
F.Supp. 924 (S.D. N.Y. 1981) and 495 F.Supp. 1357 (1980):
Jones v. Wittenberg, 509 F.Supp. 653 (N.D. Ohio 1980); Powell
v. ward, 487 F.Supp. 917 (S.D. N.Y. 1980); Jordan v, Arnold,
472 F. Supp. 265 (M.D. Pa. 1979); Palmigiano v. Garrahy, 448
F.Supp. 659 (D. R.I. 1978); Hamllton v. Love, 358 F.Supp. 338
(E.D. Ark. 1973); McGoff v. Rapone, /8 F.R.D. 8 (E.D. Pa.
1978).

184/ gee, e.g., Hurley v. ward, 549 F.Supp. 174 (S.D. N.Y. 1982).
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may violate due process if imposed without the notice procedures
required in class actions.l85/

4. The absence of notice to the class (see S§VI.E.
below) may prejudice counsel's ability to prepare a factual
case. The fact of incarceration is a substantial barrier to the
search for witnesses and information; the distribution of class
notice informs potential witnesses of the lawsuit's pendency and
counsel's identity so they may come forward. In a case where the
credibility of witnesses and the pervasiveness of conditions are
at issue, counsel's access to a wide range of testimony is
essential 186/

D. If Certification Is Denied.

In some 3jail cases, district judges have denied or have
failed to decide motions for class certification. Since class
certification motions are not appealable until final judgement
even if they amouht to the "death knell®” of the litigation,187/

unless you can persuade a court to certify the question for

185/ simer v. Rios,z)ssl F.2d 655 (7th Cir. 1981), cert. den., 102

186/ Cf. Mitchell v. Johnston, note 179 above, at 345 (where
notice was an essential part of relief, class certification
necessary).

187/ coopers & Lybrand v. Livesay, 437 U.S. 463 (1978).. See also
Gardner v. Westinghouse Broadcasting Co., 437 U.S. 478, 481
(1978) (denial of class certification which "limits the scope
of the relief that may ultimately be granted" is not
appealable under 28 U.S.C. §1292(a) (1) as an order refusing

an injunction).



-90-

appeal,188/ creative lawyering is required to protect your
clients' interests. Our suggestions are as follows.

In every case, if the court cites any factual deficiency in
your motion as a ground for denial, cure the defect if possible
and renew the motion. The rules explicitly contemplate that
class certification decisions "may be altered or amended before
the decision on the merits®l183/ ®"if, upon fuller development of
the facts, the original determination appears unsound,”190/

If this tactic is not available or does not work, counsel has
two broad strategic options: try to deal with the problem at the
trial court level or try to get before an appellate court as
quickly as possible. This choice is constrained by the nature of
the named plaintiffs' claims.

If the named plaintiffs® claims are quickly mooted, counsel
can inform the court of this fact or enter into a stipulation of
mootness with defense counsel. This will permit an appeal of the
class certification decisionﬁlgi/ If counsel deems it preferable
to remain in the district court in this situation, it will be

necessary to conduct a "relay race” of motions to intervene new

188/ 28 U.S.C. §1292(b). See Coopers & Lybrand v. Livesay, note
187 above, at 475, n.27.

189/ gule 23(e) (1), F.R.C.P.

190/ Rule 23(c)(l), F.R.C.P., Supplementary Note of Advisory
Committee regarding this rule.

191/ gnited States Parole Commission v. Geraghty, 445 U.S. 388,
404 (1 .



1=

plaintiffs, 192/ while there is no theoretical barrier to
proceeding this way, in practice it is likely to be complicated,
expensive and time-consuming.

If mootness is not an immediate problem, because of thé named
plaintiffs' prospects of longer confinement or because there are
damage claims still pending, the option in the district court is
to attempt to 1litigate the case as if the class had been
certified and to renew the class motion repeatedly based on any
resulting problems such as defendants' refusal to comply with
broad discovery demands or counsel's lack of sufficient inmate
contact because of the failure to p;st notice of the lawsuit.
The object of this procedure is to demonstrate that class
ce:ﬁification is, indeed, "necessary®" if counsel is to pursue the
relief sought in the complaint. To get to an appellate court,
file a motion for a preliminary injunction on some severable
aspect of the case that can be quickly prepared, and if the
injunction is denied, you may appeal the denial as of right 133/
and may also request the court of appeals to consider the class
certification question under its discretionary pendent
jurisdiction.,124/

Which of these strategies to adopt should depend in large

measure on exactly what the problem is in the district court.

192/ see cruz v. Hauck, 627 F.2d 710, 718-19 (5th Cir. 1980).

193/ 28 u.s.C. §1292(a) (1).

194/ Mmarcera v, Chinlund, 595 F.2d 1231, 1236 n.8 (24 Cir. 1979);

Jenkins v. Blue Cross Mutual Hospital Insurance, Inc., 538
F.2d 164, 166 n.2 (7th Cir. 1976).
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There are a few judges who are implacably hostile to class
actions or to their use by prisoners. If you are before one of
these judges, further education or cajolegy in the district court
is probably a waste of time. Moreover, you are more likely to
convince an apellate court to find an abuse of discretioni23/ if
the trial judge is someone with a well-known bias. You should
therefore research the district judge's prior record of class
certification decisions and the court of appeals' treatment of
that judge's decisions before deciding on a strategy.

E. Notice.

Notice to the class of the pendency of a class action |is
required only in actions certified under Rule 23(b}(3), the
provision most fregquently used for class damage claims 196/
However, the district court has discretion to order notice and to
prescribe' the form and manner of the notice in all class
actions. 197/ Counsel should without fail request that notice be
given to the class. The best time and place to make this request

is in the mogion for class certification.

195/ class certification decisions are generally reviewed under
the "abuse of discretion®™ standard. Califano v. Yamasaki,
442 U.S. 682, 703 (1979).

196/ Rule 23(c)(2), F.R.C.P.

197/ Rule 23(d) (2), F.R.C.P.; Payne.v. Travenol Laboratories,
Inc., 673 F.2d 798, 812 (5th cCir. 1982); E.E.0.C. V. General
Telephone Co. of Northwest, 599 F.2d 322, 333 (9th Cir.

979), a , 4 U.S. 318 (1980). See 7A Wright & Miller,
Federal Practice & Procedure §1786 (1972).
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Notice to the class serves the basic principle of fairness
that people should know about things that may affect their
interests. More important to counsel,_notice is an essential
tool for effective litigation. Notice ensures that every member
of the class has the opportunity to receive accurate information
about the lawsuit and about the means of contacting plaintiffs®
attorneys. The contacts with the inmate population that an
adequate notice procedure will generate should provide a broad
enough base of information so that counsel will learn of the full
range of legal claims that should be pressed on behalf of the
class, have access to a sufficient amount of eyewitness evidence
to prove those claims, and be able to form an accurate impression
of life inside the jail so as to 3judge the credibility of
witnesses who come forward. Moreover, notice =-- a procedure
which the court directs the defendants to perform or permit --
shows the inmate paopulation at an early stage in the lawsuit that
the jail staff is not all-powerful even inside the jail. This is
an important message to be conveyed to the staff as well as to
the inmates.

Notice can take various forms, In a closed institution, a
basic form of notice which should be sought in all cases is
posting in common areas such as day rooms, bathrooms, mess halls,
etc., where all inmates will have an opportunity to see it.
Notices should remain posted through the pendency of the lawsuit,
and continued posting should be verified by asking clients if the
notices are still up and by looking for them on tours or visits
to the jail. Counsel may also request that each inmate be given
a copy of the notice individually at the beginning of the case,

and even that each inmate entering the facility be given a notice
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upon arrival. 1In a jail, it is practical for such mass notice to
be given out by institutional staff, saving the enormous postage
costs that accrue from personal notiqe in other kinds of
litigation.

An effective notice should be simply written so that inmates
with little education can undérstand it. It should contain the
name of the case, the name of the court and the judge before whom
the case is pending, a simple statement of who the class members
are and what the complaint alleges, an explanation of the relief
sought and of the right to intervene personally in the action,

and the names and addresses of counsel. If plaintiffs are

[

seeking only declaratory and injunctive relief, the notice shcould
make it clear that damages are not being sought, so as to avoid
the possibility of barring class members' damage claims through

the operation of res judicata.l98/

198/ Res. judicata and collateral estoppel guestions arising from
class actions are too esoteric for extended discussion
here. However, several well-reasoned opinions suggest that,
at a minimum, if the class notice says that particular claims
or issues will not be litigated, the class action judgement
will not preclude them. Crowder v. Lash, 687 F.2d 996, 1008
(7th Cir. 1982); Bogard v. Cook, 586 F.2d 399, 408-09 (Sth
Cir. 1978). See also Jones-Bey v, Caso, 535 F.2d 1360 (24
Cir. 1976). But see Jackson v. Hayakawa, 605 F.2d 1121 (9th
Cir. 1979); International Prisoners' Union v, Rizzo, 356
F.Supp. 806 (E.D. Pa. 1973). On the other hand, it is
possible that a class action victory may collaterally estop
the defendants in a subsequent action by an individual class
member. Bogard v. Cook, 586 F.2d at 409; Williams v.
Bennett, 689 F.2d 1370, 1381-82 (llth Cir. 1982) cert. den.
sub nom. Bennett v. Williams, 104 S.Ct. 335 (1983). See
generally Bodensteiner, "Application of Preclusion Principles
to Section 1983 Damage Actions after a Successful Class
Action for Equitable Relief," 16 Clearinghouse Review 977
(March 1983).
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The <court has discretion under Rule 23(d) to issue
appropriate orders, including further notice orders, for the
conduct of litigation. Counsel might, for example, seek an order
that the jail post notice that counsel will be present at a
designated time to interview class members who so request.

Counsel may also wish to provide notice directly to class
members of important events in the litigation without applying to
the court. Ideally, counsel should be able to deliver copies of
a notice to the jail for distribution. If defendants are not
cooperativé, counsel may have to resort to the mail. A current
list of jail inmates should be obtainable through discovery for
addressing purposes. Courts have been firm in protecting this
type of communication.12%/

P. Settlement or Dismissal.

Rule 23(e) provides, "A class action shall not be dismissed
or compromised without the approval of the court, and notice of
the proposed dismissal or compromise shall be given to all
members of the class in such manner as the court directs.” This
requirement, an incident of the court's obligation to protect the

interests of absent class members, may apply to lawsuits

199/ Por a discussion of the appropriateness of such
communications and the narrow limits within which a court can
restrict them, see Gulf 0il v. Bernard, 452 U.S. 89,

(1981). See also Williams v. United States District Court,
658 F.2d4 430 (6th Cir. 1981); Coles v. Marsh, 560 F.2d 186
(3@ Ccir. 1977); Peoples v. Wainwright, 325 F.Supp. 402 (M.D.
Pla. 1971)
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containing class allegations even if the class has not actually
been certified when the named parties attempt to end the
litigation.229/

The proponents of a settlement are required to persuade the
court that a settlement is fair, reasonable, and adequate.zgl/
In making this determination, the court must consider such
factors as the strength of the plaintiffs' case weighed against
the proffered relief; the possibility of collusion in reaching a
settlement; the reaction of class members; the opinion of
competent counsel; and the stage of the proceedings and the

amount of discovery completed,ZQZ/ However, the approval of a

settlement should not become the ¢trial on the merits that
gettlement is intended to avoid.zgg/
Notice of settlement can be given in the same way as notice

of the pendency of an action. However, it is preferable, if the

200/ simer v. Rios, 661 F.2d 655, 664-65 (7th Cir. 1981); 3B
Moore's Federal Practice § 23.50 (1982).

201/ poimes v. Continental Can Co., 706 F.2d 1144, 1147 (1llth
Cir, 1983); Malchman v. Davis, 706 F.2d 426, 433 (24 Cir.

1983) ; Costello v. Walinwright, 489 F.Supp. 1100, 1101 (M.D.
Fla. 1980).

202/ Reed v. General Motors Corp., 703 F.24 170, 172 (5th Cir.
1983); 3B Moore's Federal Practice 923.80 [4] (1982).

203/ Walsh v. Great Atlantic & Pacific Tea Co., Inc., 96 F.R.D.
632, 642 (D. N.J. 1983).
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court can be persuaded, to permit counsel to meet personally with
groups of interested inmates.204/ Often, counsel's personal
explanation will go further than a written legal document in
persuading class members that a proffered settlement is as good
as or better than the likely result of a trial on the merits.
Moreover, in our experience, counsel will invariably hear
something unexpected in these meetings, often something that
requires changes in the settlement or other action.

While it may seem strange to talk about further modifications
after a settlement has been reached, the period between initial
agreement and court approval may be a fruitful period for more
negotiations, at least as to issues which are not completely new
to the discussions and which would not impose major new problems
or costs on the defendants. This 1is especially true if the
support of the cogrt can be enlisted. Judges are displaying an
increasing willingness to scrutinize individual provisions of
settlements and to demand changes rather than simply to approve
or disapprove the settlement as a whole.284a At this stage of
the litigation, with so much committed to the agreement,
defendants are likely to be flexible in order to preserve what

has been accomplished.

204/ See Costello v. Wainwright, 489 F.Supp. 1100, 1101 (M.D.
Fla. 1980); see also Watson v. Ray, 90 F.R.D. 143 (S.D. Iowa
1981) (judge met with inmate group).

204a/ See, e.g., Reid v, State of New York, 570 F.Supp. 1003
(S.D. N.Y. 1983); Morales v. Turman, 569 F.Supp. 332 (E.D.
Tex. 1983); Williams v. Vukovich, 720 F.24 909, 921 (6th
Cir. 1983) ("If the court determines that the decree is
problematic, it should form the parties of its precise
concerns and give them an opportunity to reach a reasonable
accommodation.®).
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SECTION VII. DISCOVERY

Discovery in Jjail cases often presents special problems
because of some jails' unsophisticated administrative
practices. In addition, many local government attorneys are
unfamiliar with complex federal civil rights litigation and with
jail operations; they may also lack the time and support staff to
prepare proper and timely answers to comprehensive discovery
demands.

For these reasons, the lawyerly impulse to begin discovery by
filing interrogatories and requests for documents and to follow
up by taking depositions about the responses may be counter-
productive. Large-scale discovery requestes may gc unanswered
for long periods or be answered incompletely or erroneously
because of the ineptitude, ignorance or recalcitrance of counsel
or other persons involved in preparing the answers. Baseless
claims of privilege may be raised by lawyers unfamiliar with
federal practice or* unwilling to do the work involved in
answering large-scale discovery demands. While plaintiffs will
usually win motions to compel discovery in these situations,
discovery disputes may take months to resolve, during which time
the case will remain bogged down and counsel's credibility'and
contacts with the jail population will be eroded.

It is probably better to begin depositions immediately,
without waiting for answers to written and documentary
discovery. The early depositions should be of persons with broad
knowledge and authority within the jail. This tactic may

preclude asking the deponents about documents produced later in
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the case. However, this may be a small loss if the jail is one
where written procedures and record-keeping have not caught on
yet. Also, proceeding immediately with depositions has the
advantage of providing some useful information at the outset,
establishing the 1lawsuit's presence more firmly in the
defendants' minds, and opening valuable face-to-face contact with
jail authorities. It also permits counsel to ask about the
existence of written policies and procedures and about record-
keeping practices, which should make subsequent written and
documentary discovery more focused and effective. Technical
objections and claims of privilege are less likely to be asserted
in the give-and-take of an oral deposition; there, the path_of
least resistance for a lazy adversary is to let the witness
answer rather than to object.205/

A productive middle course is to serve a subpoena duces tecum

in connection with the notice of deposition,lgﬁf In some cases,
this may result in documents being assembled by the deponent or
under the deponent's supervision and not by a less knowledgeable

secretary or clerk. Documents are more likely to be produced

205/ tn federal court, deposition costs may be reduced by using
tape recorders rather than stenographers. Rule 30(b) (4),
F.R.C.P. 1In our experience, these savings may be consumed by
the necessity to correct the many errors that inevitably
appear in a transcript made from a tape. 1If it is clear that
you will need a written transcript, it is preferable to use a
stenographer in the first instance. In some cases, the need
for a transcript may be obviated by turning the significant
information obtained into requests for admissions. Requests
for admissions are discussed later in this section and in
§IX.B. below.

206/ gee Rules 30(b) (5),(6), and 34, F.R.C.P.
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quickly using this procedure, and the deponent can be guestioned
about them; if they are not initially produced as requested,
defendants can hardly object to a continuance for this purpose,
and counsel will get two cracks at the witness. This device does
have limitations. A subpoena duces tecum should not be too
extensive; if it is, the deponent may bé unable to comply by the
deposition date, or counsel will be unable to sort and study the
documents quickly enough to use them at the deposition.

Sometimes defendants will respond to a large or complex
request for documents by suggesting that counsel come to the jail
and inspect and copy whatever he or she wants. Such offers are
usually made to save defendants or their lawyer work, but they
should be accepted with alacrity. Even if it is inconvenient and
unpleasant to go to the jail for this purpose, the alternative --
demanding formal production in counsel's office -- will probably
be more inconvenient. and unpleasant in the 1long run, for the
following reason. A request for documents will usually be
written in general terms without knowledge of how defendants
organizZe and label their dbcuments; it will be served on an
attorney who probably knows even less about the jail's records
than plaintiff's counsel; then it will be forwarded to 3jail
personnel who are unaccustomed to interpreting legal documents
and who probably have a pretty haphazard record-keeping system to
begin with. Going to the 3jail, looking at the records, and
asking questions about the records will put you in a much better
position to get a prompt and complete response than will

demanding delivery to your office. Even if you ultimately do
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demand such production, a visit to the jail will permit you to
revise your request in a way that the defendants and their lawyer
can understand easily (e.g., "Produce all the green sheets since
January 1, 1980"° ingtead of "Produce all documents reporting,
summarizing, or commenting on physical altercations between
inmates or between inmates and jail personnel, or on injuries
sustained in said altercations, since January 1, 1980.%).

Another discovery device which should be used, and used
early, is the tour with experts, obtained through a request for
entry upon land pursuant to Rule 34 of the Federal Rules of Civil
Procedure. (See S§IV.B.3. above for additional discussion of
tours.) There is no substitute for an actual view of the jail,
both for understanding its problems and for bolstering the
credibility of your expert witness. This is especially true in a
case where physical conditions are at issue. Tours with experts
have other advantages as well. They provide face-to-face contact
with jail personnel; they demonstrate to jail personnel that
there are respected corrections professionals who sympathize with
the litigation; and the mere presence of plaintiffs' lawyers in
the jail enhances their credibility with both inmates and staff.

Requests for admissions207/ may also be extremely useful in
jail litigation. They have the advantage that if they are not
timely answered, they are deemed admitted, and if they are
objected to, an explanation of the reasons must be provided.

Their utility will be greatest later in the litigation, after

221/ See Rule 36, FP.R.C.P. Also see §IX below.
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counsel has obtained enough information to draft admissions
completely and accurately. Often, requests for admissions can
readily be converted into proposed findings of fact or used in
support of motions fér summary judgement or preliminary relief,
and they should be drafted with these purposes in mind. Requests
for admissions are also useful for establishing the authenticity
of documents.2072/

The topics of discovery will obviously be determined by the
claims raised in the complaint. Bowever, there are some basic
approaches, supplemental to a basic inquiry into the facts, that
can be used in connection with most if not all jail conditions
issues,

L Ask the defendants what efforts they have made to
remedy or improve the situation -- for example, requests for more
staff or money. Answers to these questions may lead to (or even
constitute) virtual concessions of 1liability and to clearer
conceptions on counsel's part of the remedial opEions. If the
people running the jail have requested something similar to what

plaintiffs' counsel wants, the Bell v. Wolfish principle of

*"deference® to prison officials' Jjudgement may be turned to
support judgement for the plaintiffs. (See §IX.C.l. below for"
further discussion of deference.) Often there is no better

plaintiffs' witness than a frustrated jail administrator; asking

2073/ phe foregoing discussion is based on a general
understanding of the Federal Rules of Civil Procedure
governing discovery. Be aware that many district courts
have supplemented these rules with local ones.
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the defendants about their attempts to improve the jail may lay
the groundwork for a tacit alliance between plaintiffs' counsel
and the jail administration against a recalcitrant funding
source, This tactic may be especially fruitful with medical,
dental and psychiatric staff. Also, you should determine if the
case is likely to be defended by a claim of improved
conditions. (See SVIII.B. below for further discussion of the
improved conditions defense and related discovery issues.)

Ze Orient your questions around your proposed remedies
and ways they could be implemented. Changing the emphasis from
"how bad®™ to "how to"™ may make the witness less defensive,
convince the witness you are not necessarily the enemy, elicit
more useful information than a confrontational type of
examination, and shift the focus from seéu:ity concerns to
staffing, funding and plant issues. Asking a.jailor "why don't
you have contact visits?® is likely to elicit an answer about the
dangers of contraband; asking "what would you need in order to
operate a secure contact visiting program?® may lead you to more
tractable' questions about numbers of officers and post-visit
search procedures. Your experts may be able to suggest types of
questions about remedy that should be asked.

3. Use relevant correctional standards in questioning

jail officials.298/ while it is true that these standards do

208/ see Appendix II for a list of and where to obtain
correctional and other relevant standards.
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not establish constitutional requirements,222/ defendants'’
responses to them may be helpful in several ways. In the worst
case =-- a 3jail official who is completely ignorant of the
standards of his or:.her profession -- you can argue that the
official's views are entitled to less deference because of his or
her lack of expertise.%lg/ If the witness can be persuaded to
" agree with a standard which the jail does not meet, it will be
difficult thereafter for the witness to defend existing practices
on security grounds; again, you may be able to shift the ground
from security concerns to staffing and funding. If the witness
does not agree with a standard, probing the ‘reasons for this
rejection of a professional consensus may help you argue that the
jail's practices constitute an "exaggerated response” to security
concerns. When the standard is one pertaining to health and
physical safety, areas in which "deliberate indifference®™ is the
constitutional standard, ask the witness what he or she thinks
the purpose of the standard is, whether the jail practice is
equally protective of health or safety, and if not, why a
different method was chosen. This may set up an argument that

"deliberate indifference caused an easier and less efficacious

209/ Bell v. Wolfish, 441 U.S. 520, 543-44 n.27 (1979).
Standards may be given more weight by state courts,
especially if they are promulgated or endorsed by state
agencies. See, e.g., De Lancie v. Superior Court, note 28
above (state prison regulations); In re Inmates of Riverside
Co. Jail v. Clark, note 27 above (state jail regulations).

210/ gea Beckett v. Powers, 494 F.Supp. 364, 367 (W.D. Wis. 1980)
(deference is due only when "the practice reflects an
informed judgement of prison administrators®) (emphasis in
original).
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[method] to be consciously chosen...."2ll/ (See §IX.C. below for
additional discussion of the deliberate indifference standard.)

Depositions of expert witnesses are not favored under the
FPederal Rules of Civil Procedure, which provide that normally,
discovery as to experts who will be called at trial is limited to
interrogatories seeking the identity of witnesses and the subject
matter and substance of the testimony to be given, Further
discovery, and any discovery as to experts who will not testify,
generally requires leave of court. A party seeking discovery may
be required to pay the e!Pe:thl;/ Despite the rules, in many
jurisdictions it is common practice for the parties to depose
each other's experts by agreement. This can be advantageous in a
jail case not only for the usual reasons of assisting in trial
preparation but also to let the defendants know early on what
they are up against. Depositions of your experts may be useful
tools in persuading: defendants to settle.

Counsel should bear in mind the possibility that jail

personnel may be presented by defendants as expert witnesses,

Their credentials and their opiniecns should be explcored in

211/ williams v. Vincent, 508 P.2d 541, 544 (2d Cir. 1974),
quoted with approval in Estelle v. Gamble, 429 U.S. 97, 104
n.10 (1976).

212/ Rule 26(b) (4), F.R.C.P.
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depositions.lll/ If defendants' counsel obijects to and prevents
angswers to questions elicting opinions, plaintiff's counsel may
either pursue the matter through a motion to compel discovery or
may seek a stipulation that the witness will not offer his or her

opinion at trial.

213/ the restrictions of Rule 26(b) (4) do not limit inquiry into
the opinions of parties or their agents who may also be
experts. Rodriquez v. Hrinda, 56 F.R.D. 11 (W.D. Pa. 1972);
Broadway & 96th St. Realty Co. v, Loew's Inc., 21 F.R.D 347,
360 (S.D. N.Y. 1958).
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SECTION VIII. DEFENSES IN JAIL CASES

Jail officials typically raise a number of defenses to
conditions lawsuits besides the usual defenses that the
plaintiffs' allegations are not true or do not state a claim.
These defenses often speak to the reluctance of federal judges to
intervene in the affairs of local institutions.

Some of these defenses may usually be dismissed out of
hand. Plaintiffs' failure to exhaust administrative remedies is
not a defense under §1983 except under the restricted
circumstances set forth in the Civil Rights of Institutionalized

Persons Act.2l4/ Exhaustion of administrative remedies may be

214/ patsy v. Board of Regents of State of Florida,

U.S. r 102 S.Ct. 2557 (1982), The Civil Rights of
Institutionalized Persons Act, 42 U.S.C. §1997(e) (1976 ed.,
Supp. IV) provides that if a state creates "plain, speedy,
and effective” administrative remedies which are certified as
acceptable by the United State Attorney General, or which a
court finds meets the Attorney General's standards, the court
may stay the action for 90 days if so doing would be
*appropriate®™ and "in the interests of justice."™ These
provisions will seldom apply to substantial challenges to
jail conditions because, so far, no jail officials have
successfully obtained certification and, in any case, it is a
rare administrative remedy that will make available the scope
of relief typically sought in a §1983 jail case.
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required in a state court suit pursuant to state law. Similarly,
plaintiffs in a jail conditions case are not required to exhaust
state judicial-remedies.glé/

The; Eleventh Amendment immunity of states against federal
lawsuits generally does not Pprotect local governments,ziﬁ/ nor
does it usually bar federal lawsuits involving state activity as
long as the named defendants are individual state officials and

not the state or its agenC1eS.ZlZ/ The doctrine of federal court

213/ monroe v. Pape, 365 U.S. 167, 183 (1961). Judicial
exhaustion 1s required only in cases which seek the immediate
or earlier release of inmates and are therefore deemed to
fall within the "heart of habeas corpus.®™ Preiser v.
Rodriquez, 411 U.S. 475, 498 (1973). In cases challenging
jail conditions in which release has been contemplated solely
as a means of ensuring constitutional conditions, this
requirement has not been deemed to apply. See Duran v.
Elrod, 713 F.2d 292, 297-98 (7th Cir. 1983); Detainees of
Brooklyn House of Detention for Men v. Malcolm, 520 F.2d 392,
399 (25 Cir. 1975); Inmates of the Allegheny County Jail v.
Wecht, Civil Action No. 76-743, Memorandum Opinion and Order,
(Ww.D. Pa., Oct. 10, 1983); Benjamin v. Malcolm, 75 Civ. 3073,
Proposed (sic] o:derm(s D. N.Y., Oct., 31, 1983), enforcing
564 F. Supp. 668  (S.D. N.Y. 1983). Vazquez v. Gray,
523 F.Supp. 1359, 1366 (S.D. N.Y. 198l1); Anderson v. Redman,
429 F.Supp. 1105, 1127-28 (D. Del. 1977); Padgett v. Stein,
406 P.Supp. 287, 303 (M.D. Pa. 1975).

216/ see Mt. Healthy City Board of Education v, Doyle, 429 U.S.
274, 280-81 (1977). :

217/ compare Milliken v. Bradley, 433 U.S. 267, 289 (1977)
(federal court injunction against state officials requiring
prospective expenditures upheld) with Alabama v. Pugh, 438
U.S. 781 (1978) (federal suit barred against state 1tse1f)
The Supreme Court has recently held that the Eleventh
Amendment's prohibition does bar federal lawsuits against
state officials based on state law claims. Pennhurst State
School and Hospital v. Halderman, note 40a above. This
holding may extend to local oftlcials and governments when
their activities are funded by the state. 1Id. at 4164,

n.34. (See §§ II.A. and II.C., above, for additional comment
on this subject.)
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abstention is also rarely applicable, being reserved for those
exceptional circumstances where a state court determination of
state law might moot or alter a constitutional question, where
difficult state law questions or a complex state regulatory
scheme are involved, or where a pending state law enforcement
action is pending.Zl!/ These considerations rarely exist in a
jail or prison conditions case and abstention is routinely
rejected in them.219/ =good faith” is also not a defense to an
injunctive lawsuit under §1983,220/

A. Lack of Punding Defense.

Defendants may claim that they should not be held liable
because they do not have sufficient funds to make the
improvements demanded by plaintiffs. However, it is well
established that "[ilnadequate resources of finances can never be

an excuse for depriving detainees of their constitutional

218/ cojorado River Water Conservation District v. United States,
424 U.S. 813=17 (I976);,chancezy Clerk of Chickasaw County,
Miss, v, Wallace, 646 P.2d 151 (5th Cir. 1981).

219/ Ramos v. Lamm, 639 F.2d 559, 563-64 (10th Cir. 1980); Grubbs
v. Bradley, 552 P.Supp. 1052, 1056-57 (M.D. Tenn. 1982);
Capps v. Atiyeh, 559 F.Supp. 894 (D. Ore. 1982); Robert E. v.
Lane, 530 F.Supp. 930 (N.D. Ill. 1981); Lucas v. Wasser, 425
F.Supp. 955, 957-61 (S.D. N.Y. 1976); Cudnik v, Kreiger, 392
F.Supp. 305, 308-09 (N.D. Ohio 1974); Jones v, Wittenbergqg,
323 F.Supp. 93, 98 (N.D. Ohio 1971), aff'd sub nom. Jones V.
Metzger, 456 F.2d 854 (6th Cir. 1972). Contra, Manney v.
Cabell, 654 P.2d 1280 (9th Cir. 1980); Bergstrom v. Ricketts,
495 F.Supp. 210 (D. Colo. 1980).

220/ National Treasury Emplovees Union v. Nixon, 492 F.2d 587
(D.C. Cir. 1974); Knell v. Bensinger, 522 PFP.2d 720 (7th Cir.

1975) .
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rights,EEZl/ although fiscal considerations may play a role in
determining the scope and form of relief after 1liability is
found .222/ (See §X.B. below for discussion of defendants'
failure to provide funding after a judgement.)

B. Improved Conditions Defense.

Frequently, defendants too seek to avoid a direct
confrontation, either over the federal courts' powers or over an
adverse 3judgement by claiming that conditions have improved
sufficiently by the time of decision that no judicial

intervention is warranted.

2zy/ Detainees of Brooklyn House of Detention for Men v. Malcolm,
520 F.2d 392, 399 (24 Cir. 1975). Accord, Smith v, Sullivan,
611 F.24 1039, 1043-44 (5th Cir. 1980) and cases cited;
Nicholson v. Choctaw County, Ala., 498 F.Supp. 295, 311 (S.D.
Ala. 1980); Feliciano v. Barcelo, 497 F.Supp. 14, 36 (D. P.R.
1979) ; Benjamin v. Malcolm, 495 5 F.Supp. 1357, 1363 (S.D. N.Y.
1980) and cases cited. See also Watson v, clty of Memphis,
373 U.S. 526, 537 (1963) ("...it is obvious that vindication
of conceded constitutional rights cannot be made dependent
upon any theory that it is less expensive to deny them than
to afford them."). As one court observed, permitting cost
considerations to influence the determination of
constitutionality "would lead to this perverse result: the
worse the conditions existing in a facility and the more
costly the expenditures required to correct such conditions,
the less likely that such conditions could be
unconstitutional.” Jordan v. Wolke, 460 F.Supp. 1080, 1088
(E.D. Wis. 1978), rev'd on other grds., 615 F.2d 749 (7th
Ccir, 1980).

222/ papeau v. Manson, 651 F.2d 96, 104 (2d Cir. 1981); Wright v.
Rushen, 642 F.2d 1129, 1134 (9th Cir. 1981); Dawson v.
Kendrick, 527 F.Supp. 1252, 1283 (S.D. W.Va. 1981); Beitman
v. Gabriel, 524 F.Supp. 622, 624 (W.D. Mo. 198l1); McMurry v.
Phelps, 533 F.Supp. 742, 769 (W.D. La. 1982). Lack of
resources may be defense to a damage action against an
individual, see Williams v. Bennett, 689 F.2d 1370, 1387-88
(11th Cir. 1982), cert. den. sub nom., Bennett v, Williams,
104 S.Ct. 335 (1983). However, if the local government
itself is sued, underfunding will not be a defense and mav in
fact help prove liability. See §II.C.2. above.
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Sometimes this defense is expressed in terms of mootness.
However, it is clear that the voluntary cessation of unlawful
conduct after a lawsuit is filed does not moot the case, since
without a court order, the defendant remains free to resume the
unlawful conduct.223/ Even the construction of a new jail may
not moot a case where there is a danger that the new one will be
operated in an unlawful manner.gzﬁ/

The argument may also be phrased in terms of the court's
discretion in granting injunctive relief; even though the merits
should be decided based on conditions at the time the complaint
was filed,EZE/ the scope of relief may be more closely tied to
conditions at the time of decision.226/ '

In responding to the "improved conditions® defense you should
be prepared to argue that it was only the lawsuit that prompted
the improvements and that conditions are likely to deteriorate
again unless the court enters an order. You should be conscious
from the ocutset of the possibility of improved conditions and be

careful to preserve evidence of the conditions at the time the

223/ City of Mesquite v. Aladdin's Castle, Inc., 455 U.S. 283,
2 ) and cases cited; Jones v. Diamond, 636 F.2d 1364,
1375 (5th Cir. 1981) (en banc).

224/ Jones v. Diamond, id.; Jones v. Wittenberqg, 73 F.R.D. 82, 84
(N.D. Ohio 1976).

225/ martino v. Carey, 563 F.Supp. 984, 987-88 (D. Ore. 1983);
Owens-El v. Robinson, 442 F.Supp. 1368, 1374 (W.D. Pa.
- 1978). Contra, Lovell v. Brennan, 506 F.Supp. 672 (D. Me.
1983), appeal pending 1in First Circuit.

226/ City of Mesquite v. Aladdin's Castle, Inc., note 223 above,
at 289; Campbell v. McGruder, 580 F.zé'gzl, at 542-43 (D.C.
Cir. 1978).
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complaint was filed; for this purpose, it can be very important
to maintain contact with the original named plaintiffs even if
they have been released. In discovery, inquire into the timing
and motivation of improvements, and demand documentary proof if
defendants claim that improvements were planned before the
lawsuit. Also call the court's attention to any evidence showing
that improvements will be transitory without an injunction: for
example, rising population, budget cuts, or physical dilapidation
that cannot be permanently repaired.22l/ Your expert witnesses
may be extremely valuable in assessing the likely permanence of
purported reforms.

c. Puture Improvements Defense.

A variation of the "improved conditions®™ defense 1is the
promise of future improvements. Sometimes the promised
improvements consist of a completely new jail. Again the
argument is likely to be couched in terms either of mootness or
of equitable restraint.

Plaintiffs"® counsel should respond to the "future
improvements®” defense 1in several ways: test the credibility of
the promises, ¢try to get them embodied (with a schedule) in a
court order, and attempt to get involved (with your expert
witnesses), either as critic or as negotiator, in planning the
improvements. Perhaps most important to your clients, counsel
should also insist on substantial interim relief for those

presently incarcerated.

227/ see Campbell v. McGruder, id. at 541-42.
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In practice, the "future improvements®” defense often does not
stand up to close examination, either because the defendants do
not actually have any concrete plans or because they are
incapable of acting on their plans in any timely fashion. The
best attack on this defense is intensive discovery; demand to
know exactly what the defendants propose to do, when they propose
to do it, whom they will hire to do the work, where they will get
the money, etc. In many cases, the vagueness and
insubstantiality of their claims will be revealed; in most other
cases, pinning defendants down to particular time commitments
will help demonstrate the need for judicial relief when the
proclaimed deadlines pass and the improvements are not in
place. The latter demonstration may be particularly helpful
where defendants intend to open a new jail; counsel should try to
show that, like any other major construction project, the new
facility is likely to be long delayed228/ and the court must deal
meanwhile with conditions in the oid jail. Interim relief

regarding an old jail is available even when a new one is

228/ see puran v. Elrod, 713 F.2d 292, 296 n.2 (7th Cir. 1983);
Palmigiano v. Garrahy, 443 F.Supp. 956, 978 (D. R.I. 1977);
Inmates ot AIIegHeny County Jail v. Wecht, 565 F.Supp. 1278,
1295 (M,D. Pa. 1983).
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planned;229/ its scope may depend on how much doubt plaintiffs'
counsel can cast on the plausibility of defendants' plans and
schedules,

Discovery as to planned improvements should be retrospective
as well as prospective. Defendants' claims may well be based on
plans and proposals which have been floating around without
action for years and which have been dusted off solely in order
to ward off judicial intervention. This is particularly true of
large budget items like new facilities. Showing the court that
the defendants have a history of not acting on their own remedial
schemes may provide powerful evidence of the need for an
injunction.230/

When defendants promise future improvements, timing may
become the major issue in the lawsuit. Defendants may seek long
adjournments of the trial or of substantive motions, or even a
stay of discovery, pending making improvements, completing plans,
etc. Counsel should strenuously oppose such delays unless
defendants are willing to sign a consent decree committing them
to make coﬁstitutionally acceptable changes by dates certain. As

a minimum fallback position defendants should be required to

229/ Martinez Rodriquez v. Jimenez, 409 F.Supp. 582, 595 (D. P.R.
1976) , stay den., 537 F.2d -1 (1lst Cir. 1976); Inmates of
Suffolk County Jail v, Eisenstadt, 360 F.Supp. 676, 689 (D.
Mass. 197/3); Hamilton v. Love, 328 F.Supp. 1182, 1190 (E.D.
Ark. 1971). See also Duran v. Elrod, 713 F.2d 292, 295-98
(7th Cir. 1983) (release pursuant to prior judgment ordered
even though new construction had been approved).

230/ see, e.g., Ramos v. Lamm, 485 F.Supp. 122, 133 (D. Colo.
1979); Palmigiano v, Garrahy, 443 P.Supp. 956, 978 (D. R.I.
1977) .
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submit frequent and regular reports on their progress. 5 &
defendants a;e not willing to do this, that fact in itself should
cast doubt on their bona fides. Moreover, even if defendants are
proceeding in good faith, experience suggests that results are
actually forthcoming more readily when there is an impending
court deadline.23l/ pefendants' minds tend to wander to other
priorities during long adjournments. For these reasons, a motion
for a preliminary injunction is often a productive tactic in jail
cases. It is a means of putting serious pressure on the
defendants much earlier than a date for trial. Moreover, in the
worst case -- a judge who prefers to do nothing indefinitely in
hopes that the defendants' actions will someday make the case go
away — the denial of a preliminary injunction will create the
option of an immediate appeal. (See §I1.B.3. above on preliminary
relief.)

Where defendants are willing to make improvements, it may be
possible for plaintiffs' counsel to have substantial impact on
their plans, either by threatening further litigation about them
or by convincing defendants that plaintiffs' counsel may have
access to helpful resources and insights. If defendants are not
immediately receptive to plaintiffs' counsel's involvement,
discovery may provide a means 6f breaking the ice. Counsel
should try to find out who is involved in planning and executing

any changes or construction; depositions of those persons may

231/ gee campbell v. McGruder, 580 F.2d 521, 541 (D.C. Cir.
1978)~
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prove highly educational for the deponents if defendants have not
done their homework (e.g., "Mr. Architect, are you aware of
Standard X of the National Sheriffs Associatjon which calls for
Y2") . Ideally, counsel should emerge from a case where a new
jail is planned with a judgement concerning present conditions in
the old jail and a consent judgement governing conditions in the
jail to be built.232/

D. Damage Case Defenses.

Defendants often rely on official immunity defenses in damage
caseg. Absolute immunities of various types are discussed in §II
above. Most officials are, however, entitled only to "qualified
immunity, " under ﬁhich they are liable if they "knew or should
have known®" that they were violating the plaintiff's right
because they were violating ®“clearly established constitutional
or statutory rights of which a reasonable person would have
known® at the time the acts were committed.233/ Qualified
immunity may be defeated if defendants violated. a statute, a

judgement against them, or the holding of a previously decided

232/ some courts are reluctant to enter orders concerning
facilities which do not yet exist. See Ahrens v. Thomas, 570
F.2d 286 (Bth Cir. 1978). For this reason, dealing with
future construction through negotiation (backed up with the
threat of a new lawsuit when the new facility opens) is
preferable. Counsel should also consider structuring the
class certification in such a way that the definition of the
class is not irrevocably tied to a particular physical
structure.

233/ Harlow v. Pitzgerald, U.Ss. , 102 S.ct. 2727, 2738
(1982). Formerly, officials could be held liable for
malicious acts whether or not they violated clearly
established rights; however, the court in Harlow ruled that a
showing of malice would no longer defeat qualified immunity.
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case binding in their jurisdiction.234/ Some courts have held
that qualified immunity is defeated if defendants violated their
own regulationsgééf or an established constitutional standard
even if there is no prior case inveolving identical facts.236/
Defendants have the burden of pleading qualified immunity; it
is waived if not pledJEEZ/ Most courts hold that defendants also
have the burden of proving it 238/ Immunity can be raised on a

motion for summary judgement.239/

234/ Harlow v. Fitzgerald, note 233 above, at 2739: Procunier v.
Navarette, 434 U.S5. 555 (1977); Scott v. Plante, 691 F.2d 634
(3rd Clr. 1982); Williams v. Treen, 671 F. 2d 892 (5th Cir.
1982); williams v. Bennett 689 F.2d 1370, 1385-86 (llth Cir.
1982) ; Powell v. Ward, 643 F.2d 924, 934 n.13 (24 Cir. 1981);
Chavis v. Rowe, 643 F.2d 1281 (7th Cir. 1981); Bryant v.
McGinnis, 463 F.Supp. 373 (W.D. N.Y. 1978); wWare v. Heyne,
575 F.2& 593 (7th Cir. 1978).

235/ McCray v. Burrell, 622 F.2d 705 (4th Cir. 1980); Strachan v.
Ashe, 548 F.Supp. 1193 1205 (D. Mass. 1982); O'Connor v,
Keller, 510 F.Supp. 1359 (D. Md. 1981).

236/ Layne v. Vinzant, 657 F.2d 468 (lst Cir. 1981); Doe v.
Renfrow, 631 F.2d 91 (7th Cir. 1980); Chapman v. Picket:, 586
F.2d 22 (7th Cir. 1980):; Little v. Walker, 552 F.2d 193, 198
(7th cir. 1977); Masjid Muhammad-D.C.C. v. Keve, 479 F.Supp.
1311, 1325 (D. Del. 1979); Picha v. Wielgos, 410 F.Supp.
1214, 1219 (N.D. Ill. 1976); Landman v. Royster, 354 F.Supp.

1292, 1318 (E.D. Va. 1973). But see Picariello v. Carlson,
491 F.Supp. 1020 (M.D. Pa. 1980).

237/ Gomez v. Toledo, 446 U.S. 635 (1980); Boyd v. Carroll, 624
FP.2d 730 (5th Cir. 1980); Perkins v. Cross, 562 F.Supp. 85
(E.D. Ark. 1983).

238/ plexander v. Alexander, 706 F.2d 751 (6th Cir. 1983); Buller
v. Buechler, /06 F.2d 844 (8th Cir. 1983); Wolfel v. Sanborn,
666 F.2d 1005 (6th Cir. 1982); wWilliams v. Treen, 671 F.24
892 (1982); Dehorty v. New Castle County Council, 560 F.Supp.
889 (D. Del. 1983); Contra Saldana v. Garza, 684 F.2d4 1159
(5th Cir. 1982); Crowder v. Lash, 687 F.2d 996 (7th Cir.

1982).
222/ Harlow v. Fitzgerald, note 233 above, at 2739.
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Qualified immunity has often been refe;rred to as "good faith
immunity.” It is preferable to use the term "gualified immunity"”
because the words "good faith"™ seem to focus on the subjective
motivation of the defendant, which is not properly an issue and
which may distract from the more technical question of what the
defendant "knew or should have known." Courts using the "good
faith®™ terminology have sometimes reached results seemingly
inconsistent with the qualified immunity doctrine.240/

The other major defense in §1983 dgmage cases is usually a
claim that higher-ranking or supervisory defendants are not
liable because they were not personally involved in the claimed
deprivation of rights. Strictly speaking, this is not really a
defense but part of plaintiff's case on which plaintiff bears the
burden of proof. However, as a practical matter, the scope of
particular defendants' liability is generally raised defensively
on motions to dismiss 'Ot for summary judgement filed by the
defendants, as well as at trial. (See S§II.C.l. for further

discussion of personal involvement.)

240/ see, e.g., Giles v. City of Prattville, 556 F.Supp. 612
(M.D. Ala. 1983).
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SECTION IX. PROVING THE CASE

Trying a complex jail case presents two major challenges for
counsel: making it real and making sense out of it. The trier
of fact must come away from the trial with some idea of what it
is like to be subjected to the conditions and practices that
exist at the jail. He or she must also be provided with the
means to write a favorable decision that will stand up on appeal.

A. Making It Real.

There are three basic ways of bringing a jail conditions case
to life: testimony, photographs, and a tour by the court.

Byewitness testineﬁy as to jail conditions will mostly come
from three sources: present and former inmates, your experts who
have toured the jail, and employees or officials of the jail.
(See SIV for a discussion of expert testimony.) Occasionally
there will be other witnesses, such as health or fire inspectors
or persons involved in religious or social programs who are
permitted to enter the jail. Most eyewitness testimony usually
will be provided by inmates 281/

Jail and prison inmates have some limitations as witnesses

becausa most will be subject to attacks on their

241/ Prisoners' parents, spouses and children can be powerful
witnesses as to visiting conditions, problems with mail and
telephone communications, and in some cases their observation
of physical injuries of inmates who have been assaulted.

Even if their testimony is somewhat cumulative, it can be
very helpful to have corroboration of prisoners' testimony by
persons not viewed by the trier of fact as criminals.
Contacts with these persons can be made either through
information provided by prisoners or by approaching them in
the visitors' waiting area or outside the visitors'

entrance. In our experience, they are rarely reluctant to
talk about problems at the jail.
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cxedibility,zﬁz/ However, in our experience, with adequate
preparation and selection their testimony can be more credible
and compelling than that of jail employees. We suggest the
following rules of thumb in preparing your eyewitness case.

1) Select a variety of witnesses. While an obvious
professional criminal or young tough may not be credible viewed
in isolation, his or her testimony may be very credible if it is
substantially consistent with that of other witneéses. Loock for
a balance according to race, sex, age, criminal record, physical
size, demeanor and attitude. Don't spend a lot of time looking
for the one perfect witness, and even if you find one (the
straight-A college student picked up for drunken driving, etc.),
don't cut back on other inmate testimony. Also, don't write off
witnesses who are not very smart or 'not very articulate.
Sometimes these persons can be the most powerful witnesses; their
obvious inability to fabricate or embellish may make their
accounts all the more stark and compelling. (A judge may even
wonder what someone with very limited mental abilities is doing

in jail in the first place.)

242/ Counsel may be able to have witnesses' criminal records
excluded from evidence pursuant to Rule 609(a), F.R.Ev.,
although there is dispute as to whether this provision
applies to civil cases. Compare Howard v. Gonzales, 648 F.2d
352, 358-59 (5th Cir. 1981) with Garnett v. Kepner, 541
F.Supp. 241, 244-45 (M.D. Pa, 1982). Rule 403, F.R.C.P., may
also permit the exclusion of criminal convictions. Rozier v.
Ford Motor Co., 573 F.2d 1332 (5th Cir. 1978). Whether it is
worthwhile to seek their exclusion in a nonjury case is
questionable, .

Even if a criminal record is allowed in, counsel can
seek to reduce its impact by immediately placing the record
before the trier of fact and putting it in the best light
possible to the prisoner.
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2) Interview a lot of inmaées. You should talk to as
many inmates as possible243/ quring the course of the lawsuit and
find out how to keep up with them after they are released or (in
many cases) sentenced to state prison. Given the high turnover
in jails, you cannot assume that any individual will still be
there at the time of trial. You also cannot assume that everyone
who is willing to testify in January will still be interested in
June. You should therefore keep a fairly long list of potential
witnesses and be prepared to make last-minute substitutions.

Interviewlng a large number of inmates has other
advantages. The more inmates you talk with, the better you will
get at assessing their credibility and judging how they will fit
in with the rest of your procof. Also, the more inmates you talk
with, the better known you will become at the jail, and the more
inmates will seek you out and provide information,

3) Loock for "horror stories.” Assaults, stabbings,
rapes, medical neglect, and suicide attempts may grab the
attention of an otherwise uninterested judge and may graphically
demonstrate the seriousness of issues of staffing, supervision
and procedures that otherwise may seem like technical disputes.

You should not rely exclusively on direct contacts with inmates

L4

243/ 1f the jall is large and your time is limited, it may be
worthwhile to try to distribute a questionnaire among inmates
as a means of finding potential witnesses and deciding which
ones are most worth interviewing. The means for distributing
such a questionnaire range from mailing it to individuals to
having it made available in housing units or libraries,
depending on how cooperative defendants are. Also, a court
probably has the authority to order distribution in a class
action pursuant to Rule 23(4), F.R.C.P. The National Jail
Project will supply a model questionnaire on request.
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to find such witnesses, If there are records of serious injuries
or altercations at the jail, it is worthwhile to try to track
down the victims even if they are no longer at the facility.

Horror stories must, however, be put in a context and
connected with regqular practices at the jail. If your only
inmate testimony is accounts of stabbings and rapes, the court
may be tempted to write these incidents off as aberrations.
Corroborating testimony about the underlying problems should also
be presented. If a witness testifies that he or she was jailed
for a weekend and raped and that the guards never came to the
cell area, other witnesses should also testify regarding the lack
of supervision even if they were not raped or assaulted,

4) Look for corroboration. Obviously, your witnesses'
stories -—- especially horror stories -- should be checked égainst
any available source of corroboration (including jail records and
the stories of the defendants and other inmates) so you can avoid
presenting false or incredible testimony. You should also be
prepared to present any corroborating evidence that you do find
even 1f defendants do not seriously contest your witness's
account. Even if the evidence only supports part of the
testimony -- e.g., a medical record showing injuries but not
reflecting their cause =-- it is helpful to begin showing the
judge as early as possible that your witnesses are to be
believed,

5) Be prepared for efforts to limit testimony. Some
judges feel that they should not have to listen to a parade of
inmates testifying to the same conditions. If the court or the

defense objects to your inmate testimony as cumulative, ask the
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defendants if they will stipulate to the truth -- and more
importantly, the typicality of what your witnesses have said; if
not, ?ou should argue that when the facts are contested, it is
inappropriate to limit a party's ability to buttress its case.
You should also have prepared offers of proof for each inmate so
that if the judge is inclined to limit your presentation you can
at least get it on the record that others would testify
similarly. You may also wish to ask the defendants for
stipulations regarding your offers of proof.

Obviously it is better to avoid this situation. One way to
do so is to intersperse inmate testimony with the testimony of
other witnesses so its cumulativeness is less obvious; another
approach is to emphasize in each witness's testimony those
elements which are not cumulative.

| Photographs may also be used to great effect in jail cases,
Photographs can be used to demonstrate dilapidation, inadequate
sanitation practices, cramped conditions, "strip cells,™ and

other physical-conditions, as well as injuries suffered by



inmates.244/ Often the best way to use photographs is in
connection with the testimony of an expert who toured the jail.
Sometimes the best way for a judge to find éut what the jail
is like is to go there. Court tours have become an accepted
practice in jail and prison cases.ziéf It is better if the tour
can be conducted with 1little or no advance notice so the
defendants have no opportunity to make cosmetic changes in
advance. In 5 few cases, 4dudges have stayed overnight in
jails,giﬁ/ While few judges will go so far, it may be useful to
propose an overnight stay if only to elicit an admission from the
defendants that they cannot guarantee the judge's safety. "Keep
in mind tﬁat in an adversary system counsel should not propose
that the 3judge go anywhere or do anything unless counsel ie

willing to go along.

244/ For a published example of the effective use of photographs
in a jail case, see Rhem v. Malcolm, 432 F.Supp. 769, 790 (S.D.
N.Y. 1977).

When a practice or procedure is at issue, videotaping may be
helpful. For example the Legal Defense Fund, incident to its
litigation concerning contact visitation, O'Bryan v. County of
Saginaw, Mich., 437 F.Supp. 582 (E.D. Mich. 1%877) and 446 F.Supp.
436 (1978), obtained a videotape of the facility's court-ordered
procedure for such barrier-free visits. 437 FP.Supp. 582 (E.D.
Mich. 1977) and 446 F.Supp. 436 (1978). The district court on
remand after Wolfish, 620 F.2d 303 (6th Cir. 1980), permitted
termination of the program. 529 F.Supp. 206 (1981). At the
appellate argument the tapes which were made part of the record,
were shown to the panel which heard the case, At this writing
the case is submitted; however, it is likely the panel will await
Supreme Court action in Block v, Pitchess, certiorari granted
inter alia on the contact visitation issue, 104 S.Ct. 390 (1983):
see Rutherford v. Pitchess, 710 F.2d 572 (9th Cir. 1983) for the
decision below.

245/ see, e.g., Benjamin v. Malcolm, 564 F.Supp. 668, 671 (S.D.
N.Y. 1983); United States ex rel., Wolfish v. Levi, 439 F.Supp.
114, 119 (S.D. N.Y. 1977), aff'd in part, rev'd in part sub nom.
Wolfish v. Levi, 573 FP.2d 118 (24 Cir. 1978), rev'd on other
grds. sub nom Bell v, Wolfish, 441 U.S. (1979).

246/ Inmates of Suffolk County Jail v. Eisentadt, 360 F.Supp.
676, 678 (D. Mass, 1973).
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B. Making Sense Out of It.

A multi-issue injunctive 3jail suit requires counsel to
organize a disparate mass of evidence -- lay testimony, expert
testimony, jail documents, depositions and interrogatories for
the defendants, photographs, etc. =-- into a cocherent whole
intelligible to the ¢trial judge and, if necessary, to an
appellate court. There are a number of techniques which will
assist counsel in getting a clear understanding of his or her own
case and in putting it across to the judge.

First, counsel should break the case down into issue parcels
reflecting each subject that will be the subject of proof:
lighting, heating, s8ick call, emergency medical services,
protection from inmate assault, protection from staff assault,
etc., etc. Even under a "totality of circumstances® standard,
the best way to put the case together is first to take it
apart. Once one has identified all the issues, one should ask
about each:

- What do the defendants claim is their policy?

- What is their actual practice? ‘

- What are the relevant physical conditions?

- How does the policy, condition or practice deviate from
relevant statutes, regulations, or standards?

- What are the consequences for inmates of the policy,

. conditions, or practices?

- What must be done to remedy the existing situation?
This process, which should be begun early in the litigation and

should be continued or repeated as the case progresses, will
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serve as a guide to discovery and preparation efforts up to the
time of trial. It should also reveal to counsel new issues and
new relationships among issues which will have to be spelled out
for the court (e.g., the amount of training nurses shogld have
may depend on the way sick call is conducted, and the
organization of sick call may depend on physical features of the