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8. Department of Justice
Office of Lcéal Coumsel

A3

Washingron, DC 20530

July 13, 2002

Office of the . '
Depaty Assistant Anomey Genenal

John Rizzo -
Acting General Counsel
Central Intelligence Agency
Washington, D.C. 20505

.
-f""

Dear Mr. Rizzo: -

This fetter js in response to your inquiry at our meeting today about what is necessary to
establish the crims of torture, a3 set forth in 18 U.S.C. § 2340 ef seq. The elements of the crime of
torturs are: (1) the torturé oceurred outside the United States; (2) the defendant acted under the
color oflaw; (3) the victim was within thé defendant’s custody or physical control; (4) the defendant
" specifically inténded to cavse severe mental or physical pain or suffering; and (5) the act inflicted
severs mental or physu:al pain or suffering. See 18 U.S.C. § 2340(1); id, § 2340. With respectto
severe mental pain or suffering specifically, prolonged mental harm must be established. That -
prolonged mental haym mustresult from one of the following acts: intentional infliction or threataned
- infliction of severe physical pain or suffering; administration or application of or threatened
' adripistration or application of mind-alteting drugs or other procedures designed to profoundly
disrupt the senses orpersonality; threat of imminent death; or threatening to subject another person
to imminent death, severs physical pain or suffering, or the administration or application of mind-
-.altering substances or other pxocedurcs “caleulated to amup: profound.ly the senses or personality.
See 18U.S.C. § 2340(2).

. Moredver, to establish that an individual has acted with tbaspccxﬁc intent to inflict severe
mcntal pain or sutfering, an individual must act with specific intent, i.e., with the express purpese, of
- causing prolonged mental harm in order for the use of any of the: p:echcate Bcts to constitute torture. -

- Specific intent can be negated by a showing of good faith. Thus, if an individual undertook any of

the predicate acts for severe mental pain or suffecing, but did so in the good faith beliefthat those scts

wouldnot cause the prisoner prolonged mental harm, he would nothave acted with the specific intent

necessary to establish torture. If, for example, efforts were made to-determine what Jong-term

-impact, if any, specific conduct would have and it was leamned that the conduct would not resultin

prolonged mental harm, any actions undertaken relying on that advice would have be undertaken in

good faith. Due diligence to meet this standard might include such actions as surveying pmfssmnal
literature, cogsultmg with experts, or evidence gained from past experience.

. V’Qt.
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‘As you know, our office is in the course of finalizing a more detailed memorandum opinion
analyzing section 2340. We lock forward to working with you as we finish that project. Please
contact me or if you have any further questions.

puty Assistant Attomey General
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P eholooical Assessmen

Tii: follawing psychoiogicsl aasé‘ssr.em of Zain al-‘Abedin al-Abideen
uiubmnmd Hasszn, (?..ka, Aau Zuh aer} is based upon. the reaaitt of direct i m*amem

Bavckeround Information. For at least a decade, subject hes lived and worked
within an ¢nvircnment that bas condoned, surtured, intensified, and rewarded his radical
beliefs. The following is a partial list of responsibilities that the subject has held (uo
particalar c«dex) Subiect is wzruady 31 years old,

Abw Zubay dah worked from very low-leve] mujahidin (called courler by some) by age of
31 to third or fourth man'in 21-Qatlda. No cnerises to that level in such o short -
period of dme without 'céiag dedicated, trugied, aad strong,

Alleged 1{:» Have writen maQa d 's manuzl on resistance techniques and lectured on the
sQ’]l"

Invelved m evcry maior al-Da'ida terroris: opetation; served as the operationszl plannsr
for the millepnium plot (2000), the Paris embassy (2001) aad a plenner of the 11
Scp*emb Hijackings which kifled and maimed thousands of Americans.

Served gy :;,n.ar Usama 3£ Lagin fieatenaat and pleyed a keoy role in d1e movement snd

&azrmg of operatives on behalf of 4-Qa’ida, the Egyptian Isiamic Jihad, and
othe? terrorist elements inside Pakistan and Afechanisten, He wasakey playerin
the Millernium threat 1ast year and appears 10 bs engaged i ongolng lerrorism
plarting againgt US Interests. Zubaydah is wented in Eozdan for hisroléin the

Miﬁ??nnium plet.

Dirscted the start-up of a Bin L«&m cell in Jordan that was disrupled in Ammag ia
December 1999 for plotting terrorist acts agamst US and Iwasli wrgets daring the

Millonsiurs selebrations in Jorden. Two central figures of the plot, under arrest,

memfim Abu Zubay ;'dah a being the primary Supposter of ﬁm cell and the plet.

Managed 2 network of waining carmps, sefehouses, and mujabedin-related offices in

Peshawar and Afgaamstan, assisted in other extremist networks, b moving mes,
money and materials in support of various j ,;wdsdmmd
the world, :

DRAFT
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Served as Bep sty Camp Commaadx for al-Qatida training camp in Afghanistan.

Personally approved entry and graduation of afi ﬁmﬁsm _
q—- cirea 1659-2000, From 1996-1999, approve ividuals
20t 14 ang onf of Afghanistan to the training camps. Na one came in and qut of

Peshawsr, Pakistan withous his knowledge and approval. Ssrved as abQa'lida’s
coopdinator of extermal contacts, or foreign communications.

Acted as 21-Qatda’s CI officer and was trasted to find spies in fheir midst.

Releyant History: Subjec rez:med that be persisted for 1 few years in holding
ouso the ;;oas‘bmzy that hs couid eventoally ransition from jihad life back into coflege
and pursuit'of nls iraditional educationsl, caveer, and family goals. As time passed he
appesred td find a special niche for himself. He became increasingly infegrated into the
jihadist ideclogy and Bfextyle. He periodically folt pangs of horssickness, longed for the
compaay of fernily, and fontasized shout 8 future &5 2 computer expert of eagineet,
However, uvertime, the ftequ%n*‘j} and intensity of these mcmghts and feplings
diminished. He began 1o think of any activity outside jibad 2s “silly”. Bventually, be
understood ithat his naind and heart were devoted to serving Allah and Islam through bis -

iinad, He asserted that be has had "a0” doubts or regrets about choosing to pursue and
, devoie ‘nmelf to jihad since the nLd- 1690’s.

E_wgl_my Subectiaa }ng,ﬂy self-directed individua!l who prizes his
independene, He seeks o express his independence by doingt *.hms his own way snd
haviag his ¢wa style to the exient that he can within the strucivre of ragical salafist
savigonmenis, When he makes concessions, it is within the context of his ideological and
religions convicticas. Fe bas narsissistic features that are svident in hig antenticn to his
appearance amé in his obvious “effonts™ to demonstrats that hie Is realiy a rather “humble =
and regiilar gy Suhiect clearly possesses an air of confidance, selfeassurance, and
authority,

ubject s patfectionistic
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(aigaly cautions rcgsrdmg OpeRig Wp W ! £33, aad ghiv pable in

interactions with others from 2 variety of backgrounds. Nots &';tﬁ&ﬂgl}', he possesses
te discipiing, deive, creativity and pragmatism that characterize effective leaders.

y sacially pereeptive and guick to recognize snd assess the moods and
m:}tivatms of others, He is alert snd keenly cbservant of others’ interactions. Ha is
strongly inclined to carefully zange 4 sivuetion befors voictng opinions or revesling
feelings. e is sdept at choosing to conceal of convey a pa_ftscum attitude or emotion
dzpendmg on the context and immediate utility. Subject tends to bs a very private person

who is sk&:xa.,a! of othars’ mtenteﬂs ..mi alers for ulterior motives, Heis ma:kea‘i j
i i1

- zmsiConing Sidlls: Oversll, subject’ s background as
revesled bt self-report (including dizries and intarview) doss ot indicate that hehas z
History of faood distwrbence or other psychiatric patholog 8y. Indeed, his veporied and
known histary indicates that hie fs remarkably resilient and confident that he can
overcome sdversity. During the occasions that fe exparisnces ncreased stress and/or
low mood, e may becoine somewhat more withdrawn, melenchely, and reflective.
Howevez, ts shift in mood will likely lasta rew:w"*i) short tz:ne. He denies and thees i
110 evidencs in his reported history of thousht disc azzl

103608 15 generaily self-sufficient and relies on hs understandiag and
applicetion of religicus and pwcholagmai principles, intelligence, and discipling to avoid
and overcoras problevns, His faith, the blessings of religious leaders, and camaradetis of

Eke-minded mujahedin brothers have provided him with a reliable and durable support
systems,

, Oof ganicuzr:: note has be;‘:z subject's ability to manage his nicod and emotions
Guring detentior, Beixz* zzcmspm ¢alm, ccntxowd; and achberct* is Bkely
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addition, he showed strong signs of sympathetic nervous system aronsal {possibly fest)
when he experienced the initial “confrontational” dislocaticn of expeoration daring m
interzogation seasion. Due to his incredibly strong resolve, expertise in civilian warfare,
resiatance £ interrogation teckniquss (e ferter swo which he trained hundreds of others
on), this expesience Was one of the fow that led to him providiag significant actionable
ntelligence, As has been observed throughont is recent detention, he was gbls to
quickly bovocs back from these oot disconcerting moments xod tegain sn air of calm
confidence, and sirong resolve i not parfing with other theeat information,

Buters Worldview: Accatding ta the subject, the jihad will ulimsately be

e weer

victorious tyer American

Motiyations. Subject’s primary motivations are (i o particulas arder);
Satus/peestize, power, influence, serving the Ummah, serviag the proshetand Allah,
pussuing 4 “pure jihad”, contributing to the establishment of Shari’s among Mustim
countriss, contributing to the “lifting up” of Muslims throughout the world, and
congibuting to the vestoration of the Palestinian homelend.

. Exirvary Steengihe. {in vo partioular order) Abifity tofocus, goal-directed
disciphing, {iteligence, emotional resilience, stroat savvy, ability 1o orgenize snd wanags
people, abithy to delegate taaks, kesn cbservation skills, finid adaptability (cen anticipate
and adapt teder duress and with minimal resowrces), capable of assessing and exvloiting
ths noeds of others, ahilivy 1o adines oo aroi id &
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Deienficn and Inferrogation.  Subject recognizes that his cuty as a
soldier/warrior/muiahid is i Celay, mislead, and lie to protect what is most critical 1o fhe
success of ais couse. He assumes that we undessiand this, Thus, be is not kel yiebe
intimidatet: or weskeasd by being “caught” in Bes. His job is to Re, During interview he
explained that be Yed to bis *:eaghbors, to shopkeepers, to baskers, wavel agents. girport
perscancl, and mgny r{hets erds: &a pmtec* his pemw and a:.twmss He said, “% Lc:}
ite, e, Ye, le, aud L \ -

2at guseeas.

0. £ b\f
8 over & period of severel weeks or mcnths He has iearned
zhag the cha};mmmz of ekififu! decepticn and fying pays off.

e has tatked with »’;ymaa ab-Zawahii and it is Hicely that Zawahid tatked
shoug his experience as a captive of the Egyptions and Russianz, In addition, subgac:
familiar and probably well varsed regarding al-Qa’idt’s detention znd resistance rajning
materiale. Thus, one wobld ,xw tmut‘ubjéct would tis fund led

draw npon {his

crmate the world, He believes that gicbal meory i memaala Tt.us mxe iz the
chance that e could rationalize that provi ding informasion will hasta current efforts ot
represent okly 2 teroparary sethack
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Guidelines on Confinement Conditions For CIA Detainees

' These Guidelines govern the'conditions of confinement for
" CIA Detainees, who are persons. i ig. ion
facilities that are under the control of
; *Det i cilitiesg®

These Guidelines recognize that
environmental and other conditions,. as well as particularized
considerations affecting any given Detention Facility, will.
vary from case to case and location to location. -

{ ' A . 1. Minimums 2

e

' Due provision must be taken to protect the health and
safety of al ' i b 1

Detainees
medical ‘care

.Implamentin§ Procedures




Guidelines on Confinement Conditions for CIA Detainees

3. Responsible CIA Officer

‘The Director, DCI Counterterrorist Center shall
ensure (a) that, at all times, a specific Agency staft
employee (the “Responsible CIA Officer*) is designated as
responsible for each specific Detention Facility, - (b) that

- .each Responsible CIA Officer has been provided with a copy of
. these Guidelines and has reviewed and signed the attached
‘Acknowledgment, and (c) that each Responsible CIA offlcer and
each CIA officer pa.rt:.cxpata.ng _
" individuals detained purs

reviewed and signed the Acknowledgment attached
Subject to operational and security considerations, the
Responsible CIA Officer shall be present at, or visit, each

Detention Facility at intervals appropriate to the
circumstances.

Vaelon

ral Intelligence Date




Guidelines on Confinement Conditions for CIa Detainees

ACENOWI.EDGMENT
% SN i —. am the-Responsible CIA Officer for.the.
Detention Facility known as . By my signature .

below, I acknowledge that I have read and understand and will

comply with the *“Guidelines on Confinement Conditions for CIa .

Detainees” of __ . ., 2003.

ACKNOWLEDGED :

Name . ' S " Date

TOP






These Gu;dellnes address the. conduct of interrogations of-
persons who are detained pursuant to the authorities set

Thése Guidelines complement internal Directorate of
Operatlons guidand¢e relating to the conduct of
interrogations. In the event of any inconsistency betwean
existing DO guidance and these Guldellnes, the provisions of
these Guldelxnes shall control.

1. Permiss;ble Interrcgation Techniques

Unless otherwise approved by Headquarters, CIA
officers and other personnel acting on behalf of CIA may use
only Permissible Interrogation Techniques. Permissible
Interrogation Techniques consist of both (a) Standard
Techniques and (b) Enhancéd Technicues.

§;§ndg;g_ggghnigu§a are technlques that do not |
incorporate physical or substantial psychological pressure.
These technigues include, but are not limited to, all lawful
forms of questioning employed by US law enforcement and
military interrogation personnel. Among Standard Techniques
are the use of isolation, sleep deprivation not to exceed
72 hours; reduced caloric intake (so long as the amount is
calculated to maintain the general health of the detainee),
deprivation of reading material, use of loud music or white
noise (at a decibel level calculated to avoid damage to the

detainee’s hearing), and the use of diap
ierlods |iiiiiiii noi to exceed 72 hours,




m_
Guideline on Interroiations Conducted Pursuant to the

- are techniques that do

incorporate physical or psychological pressure beyond
Standard Techniques. The use of each specific Enhanced
Technique must be approved by Headquarters in advance, and
may be employed only by approved interrogators for use with
the specific detainee, with appropriate medical and :
psychological participation in the process. These techniques

. are, the attention grasp, walling, the facial hold, the
facial slap (insult slap), the abdominal slap, cramped
confinement, wall standing, stress positions, sleep
deprivation beyond 72 hours, the use of diapers for prolonged
periods, the use of. harmless insects, the water board, and
such other techniques as may -be specifically approved
‘pursuant to paragraph 4 below. The use of each Enhanced
Technique is subject to specific temporal, physical, and

- related conditions, including a competent evaluation of the
medical and psychological state of the detainee. - ‘

. 2. Medical and Psychological Personnel

A Appropriate medical and psychological personnel shall
be eadily availabls for consultation and
travel to the interrogation site during all detainee
interrogations employing Standard Techniques, and appropriate
medical and psychological personnel must be on site during
all detainee interrogations employing Enhanced Techniques.

In each case, the medical and psychological personnel shall
suspend the interrogation if they determine that significant
and prolonged physical or mental injury, pain, or suffering
is likely to result if the interrogation is not suspended.
In any such instance, the interrogation team shall
immediately report the facts to Headquarters for management

and legal review to.determine whether the interrogation may
be resumed. : . : ’

3. Interrogation Peraonnel

The Direc&or, DCI'Countertérro:ist Centeér shall

ensure that all personnel directly engaged j
interrogati of persons -detained pursuant
have been appropriately screene rom

medical, psychological, and security standpoints), have
reviewed these Guidelines, have received appropriate training

in their implementation, and have completed the attached
Acknowledgment. o »




or-seea [

. Guideline on Interrogations Conducted Pursuant .to the

4. Approvais Reguired

‘Whenever feasible, advance approval.is. required for
the use of Standard Techniques by an lnterrogation team. In
"all instances, their use shall be documented in cable
traffic, - Prior approval in writing (e.g., by written
memorandum or in cable traffic) from the Directox,. DCI
. Counterterrorist Centex, with the concurrence of the Chief,
CTC Legal Group, is required for the use of any Enhanced
Technique(s), and may be provided  only where D/CTC has
determined that (a) the specific detainee is believed to
possess information about risks to the citizens of the United
‘States or ‘other nations, (b) the use of the Enhanced
Technique(s) is appropriate in order to obtain that
information, (c) appropriate medical and psychological
.personnel have concluded that the use of the Enhanced
Technique(s) is not eéxpected to produce “severe physical or
mental pain or suffering,” and (d) the personnel authorized’
‘to.employ the Enhanced. Technxque(s) .have completed the
attached Acknowledgment. Nothing in these Guidellnes alters
the rzght to act in self- defense

5. Recordkaeping

In each 1nterrogatlon session in which an Enhanced
Technique is employed, a contemporaneous record shall be
created setting forth the nature and duration of each such
technique employed, the identities of those present, and a
citation to the required Headquarters approval cable. This
' information, which may be in the form of a cable, shall be
provided to Headquarters.

APPROVED: e !

LQ:@)__,&Q:S

Date

Intelligence
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T -, acknowledge that I have read and
understand and will comply with the *Guidelines on

. Interroiations Conducted Pursuant to—
of ___

. ACKNOWLEDGED: _

AN.ame Date-.
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Legal Principles Applicable to
CIA Detention and Interrogation
of Captured Al-Qa’ida Personnel

The international Convention Against Ig;;ure and Other
ruel, Tnhuman and Dggrgg;gg Treatment applies to the

Unlted States only in accordance with the reservations,
declarations and understandings articulated by this
country in connection with the Convention.

Accordingly, the United States prohibits torture only
as proscribed in 18 U.S.C. §2340; and prohibits
otherwise “cruel, inhuman and degrading” treatment only
where, in all the circumstances (including the
justification for the treatment), the treatment would
violate the Eighth Amendment prohibition against cruel
and unusual punishment or the Fifth and Fourteenth
Amendment prohibitions against conduct that “shocks the
conscience.”

Customary international law imposes no limitation on

the treatment of al-Qa‘'ida detainees beyond the

onvention A Tort Other C and

Dgg;ggi_g_I;egg_en_, as 1nterpreted by the Unlted
States. -

The United States is at war with al-Qa'ida.
Accordingly, US criminal statutes do not apply to
official government actions directed against al-Qa'ida
detainees except where those statutes are specifically
applicable in the conduct of war or to official
actions.

The federal war crimes statute (18 U.S.C. §2441) does
not apply to al-Qa’'ida, since al-Qa'ida is not subject
to the Geneva Conventions or any other applicable
conventions.

CIA interrogations of foreign nationals are not within
the “special maritime or territorial jurisdiction” of
the United States where the interrogation takes place
on foreign territory in buildings that are not owned or

DRAFT
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leased by or under the légal jurisdiction of the US
Government.

The use by CIA of the following techniques (and of
comparable, approved techniques) in the interrogation
of al-Qa’ida detainees is lawful, and violates neither
Federal criminal law nor the Fifth, Eighth, or
Fourteenth Amendments, in circumstances where the
interrogators do not have the specific intent to cause
the detainee to undergo severe physical or mental pain
or suffering: isolation, sleep deprivation, reduced
caloric intake (so long as the amount is calculated to
maintain the general health of the detainee),
deprivation of reading material, loud music or white
noise (at a decibel level calculated to avoid damage to
the detainee’s hearing), the attention grasp, walling,
the facial hold, the facial slap (insult slap), the
~.abdominal slap, cramped confinement, wall standing,
.Stress positions, sleep deprivation, the use of
diapers, the use of harmless insects, and the water
board.
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Legal Principles Applicable to CIA
Detention and Interrogation of Captured Al-Qa’ida Personnel

The Convention Against Torture and Other Cruel, Inhuman, and Degrading
Treatment or Punishment (“the Convention™) applies to the United States only in
accordance with the reservations, understandings, and declarations that the United
States submitted with its instrument of ratification of the Convention.

o The Convention’s definition of torture, as interpreted by U.S.
understandings, is identical in all material ways to the definition of torture
contained in 18 U.S.C. § 2340. The standard for what constitutes torture
under section 2340 and under the Convention is therefore identical.

o The Convention also requires that state parties undertake to prevent other
cruel, inhuman, or degrading treatment or punishment. Because of U.S.
reservations to the Convention, the U.S. obligation to undertake to prevent
such treatment or punishment extends only to conduct that would
constitute cruel and inhuman treatment under the Eighth Amendment or
would “shock the conscience” under the Fifth and Fourteenth
Amendments. Moreover, the Convention permits the use of such

treatment or punishment in exigent circumstances, such as a national
emergency or war. '

Customary international law imposes no obligations regarding the treatment of al-
Qa’ida detainees beyond that which the Convention, as interpreted and
understood by the United States in its reservations, understandings, and
declarations, imposes. The Convention therefore definitively establishes what
constitutes torture and cruel, inhuman, or degrading treatment or pumshment for
the purposes of U.S. international law obligations.

CIA interrogations of foreign nationals are not within the “special maritime and
territorial jurisdiction” of the United States where the interrogation occurs on
foreign territory in buildings that are not owned or leased by or under the legal
jurisdiction of the U.S. government. The criminal laws applicable to the special
maritime and territorial jurisdiction therefore do not apply to such mterrogatxons
Additionally CIA interrogations of foreign nationals are not within the sovereign
territory of the United States. Thus, the federal criminal laws that apply within
that territory do not apply to these interrogations. The only two federal criminal
statutes that might apply to these interrogations are: the War Crimes Statute, 18
U.8.C. § 2441, the prohibition against torture, 18 U. S.C. § 2340-2340A.

The federal War Crimes Statute, 18 U.S.C. § 2441, does not apply to al-Qa’ida

‘because the Geneva Conventions and the Hague Convention IV, the conventions
that the conduct must violate in order to violate section 2441, do not apply to al-
Qa’ida. Al-Qa’ida is a non-governmental international terrorist organization
whose members cannot be considered POWs within the meaning of the Geneva
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Conventions or receive the protections of the Hague Convention IV. Because
these conventions do not protect al-Qa’ida members, conduct toward those
members cannot violate section 2441.

The interrogation of al-Qa’ida detainees does not constitute torture within the
meaning of section 2340 where the interrogators do not have the specific intent to
cause the detainee to experience severe physical or mental pain or suffering. The
absence of specific intent is demonstrated by a good faith belief that severe
physical or mental pain or suffering will not be inflicted upon the detainee. A
good faith belief need not be a reasonable belief. The presence of good faith can
be established through evidence of efforts to review relevant professional
literature, consulting with experts, or reviewing evidence gained from past
experience.

The interrogation of members of al-Qa’ida, who are foreign nationals, does not
violate the Fifth, Eighth, and Fourteenth Amendments because these amendments
do not apply. The Due Process Clauses of the Fifth and Fourteenth Amendments,
which would be the only clause in these amendments that could arguable apply to
the conduct of interrogations, do not apply extraterritorially to aliens. The Eighth
Amendment has no application because it applies solely to those persons upon
whom criminal sanctions have been imposed. The detention of enemy
combatants is in no sense the imposition of a criminal sanction and thus the Bight
Amendment does not apply. '
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Legal Principles Applicable to CIA
Detention and Interrogation of Captured Al-Qa’ida Perxsonnel

* The Convention Against Torture and Other Cruel, Inhuman, and
Degrading Treatment or Punishment (“the Convention”) applies
to the United States only in accordance with the
reservations, understandings, and declarations that the
United States submitted with its instrument of ratification
of the Convention.

o

The Convention’s definition of torture, as interpreted
by the U.S. understandings, is identical in all material
ways to the definition of torture contained in 18 U.S.C.
§2340-2340A. The standard for what constitutes torture
under §2340-2340A and under the Convention is therefore
identical.

The Convention also provides that state parties are to
undertake to prevent other cruel, inhuman, or degrading
treatment or punishment. Because of U.S. reservations
to the Convention, the U.S. obligation to undertakxe to
prevent such treatment or punishment extends only to
conduct that would constitute cruel and inhuman
treatment under the Eighth Amendment or would “shock the
conscience” under the Fifth and Fourteenth Amsndments.
Additionally, the Convention permits the use of such
treatment or punishment in exigent circumstances, such
as a national emergency or war.

. * Customary international law imposes no obligations regarding
thie treatment of al-Qa’ida detainees beyond that which the
Conventilon, as interpreted and understood by the United
States in its reservatzons, understandings, and
declarations, imposes. The Convention therefore
definitively establishes what constitutes torture and cruel,
inhuman, or degrading treatment or punishment for the
purposes of U.S. international law obligations.

o CIA interrogations of foreign nationals are not within the
“special maritime and territorial jurisdiction” of the
United States where the interrogation occurs on foreign
territory in buildings that are not owned or leased by or
under the legal jurisdiction of the U.S. government. The




Toi/sxéggw/; : . /gggpkﬂ77;;

criminal laws applicable to the special maritime and
territorial jurisdiction therefore do not apply to such
interrogations. The only two federal criminal statutes that
might apply to these interrogations are the War Crimes
Statute, 18 U.S.C. §2441, and the prohibition against
torture, 18 U.S5.C. §2340-2340A.

The federal War Crimes Statute, 18 U.S.C. §2441, does not
apply to al-Qa’ida because the Geneva Conventions and the
Hague Convention IV, the conventions that the conduct must
violate in order to violate section 2441, do not apply to
al-Qa’ida, Al-Qa’ida is a non-governmental international
terrorist organization whose members cannot be considered
POWs within the meaning of the Geneva Conventions or recelive
the protections of the Hague Convention IV. Because these
conventions do not protect al-Qa’ida members, conduct toward
those members cannot violate section 2441.

The interrogation of al-Qa’ida detainees does not constitute
torture within the meaning of section 2340 where the
interrogators do not have the specific intent to cause
“severe physical or mental pain or suffering.” The absence
of specific intent (i.s., good faith) can be established
through, among other things, evidence of efforts to review
relevant professional literature, consulting with experts,
reviewing evidence gained from past experiencewhere
available (including experience gained in the course of U.S.
interrogations of detainees), providing medical and
psychological assessments of a detainee (including the
ability of the detainee to withstand interrogation without
experiencing severe physical or mental pain or suffering),
providing medical and psychological personnel on site during
the conduct of interrogations, or conducting legal and
policy reviews of the interrogation process (such as the
review of reports from the interrogation facilities and
visits to those locations)., A good faith belief need not be
a reasonable belief; it nsged only be an honest belief.

The interrogation of members of al-Qa’ida, who are foreign
nationals, does not violate the Fifth, Eighth, and
Fourteenth Amendments because those amendments do not apply.
The. Due Process Clauses of the Fifth and Fourteenth
Amendments, which would be the only clauses in those
amendments that could arguably apply to the conduct of
interrogations, do not apply extraterritorially to aliens.
The Eighth Amendment has no application because it applies
solely to those persons upon whom criminal sanctions have
been imposed. The detention of enemy combatants is in no
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" sense the imposition of a criminal sanction and thus the
‘Bighth Amendment does not apply.

Taking all of the relevant circumstances. into account (such
~asthe Government's need for information to avert terrorist
activities against the United States and its citizens, the
good faith efforts to 'aveid producing severe physical or
mental pain or suffering, and the absence of malicious or
sadistic purpose by those conducting the interrogations),
the use of the techniques described below and of comparable,
approved techniques would not constitute conduct of the type
that would be prohibited by the Fifth, Eighth, or Fourteenth
Amendments even were they to be applicable. '

The use of the following techniques and of comparable,
approved techniques in the interrogation of al-Qa’ida
detainees by the CIA does not violate any Federal statuts or
other law, where the CIA interrogators do not specifically
intend to cause the detainees to undergo severe physical or
mental paln or suffering (i.e., they act with the good faith
belief that their conduct will not cause such pailn or
suffering): isolation, reduced caloric intake (s0 long as
the amount is calculated to maintain the general health of
the detainees), deprivation of reading material, loud music
or white noise (at a decibel level ‘calculated to avoid
damage to the detainees’ hearing), the attention grasp,
walling, the facial hold, the facial slap (insult slap), the
abdominal slap, cramped confinement, wall standing, stress

positions, sleep deprivation, the use of diapers, the use of
harmless insects, and the water board.
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CENTRAL INTELLIGENCE AGENCY
Washington, D.C. 20505

Gsneral Counée!

2 Yarcn 2004

The Honorable Jack L. Goldamith III

Agpistant Attokfney General

Office of Legal Counsel

Department of Justice =
Washington, D.¢. 20530

Dear Mr. Goldarnith:

($67 _ As you know, the Central Intelligence
Agency's (CIA) |Counterterroriszm Detention and Interrogation
program has exgended considerable effort to ensure that it
operates in acdordance with applicable law and guidance provided
by the Departmegnt of Justice’s Office of Legal Counsel (OLC) and
the Attorney Gegneral. 1In light of the ongoing nature of this
program, I am requesting that OLC reaffirm its analyses set
forth in the folllowing documents:

» The unclassified letter from John C. Yoo, Deputy
Assistart Attorney General, to the Ccunsel to the
Presiderjt, da-ed 1 August 2002, concerning interrcgation

methods

The uncl

Attorney

1 August]
interro

The clas
Attorney
CIA, dat
an al Qa

that may be used during the war on terrorism.

pssified memorandum by Jay S. Bybee, Assistant
General, for the Counsel to the President, dated
2002, coneerning the standards of conduct for

tion under 18 U.S.C., 2340-2340A.

ified memorandum from Jay S. Bybee, Assistant
General, to the Acting General Counsel of the

bd 1 August 2002, concerning che interrogation of
bda operative.
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The Honorable dack L. Goldsmith III

* The clagsified memorandum entitled "Legal Principles
Applicalple to CIA Detention and Interrogation of Captured
Al-Qa'ida Personnel” (hereafter “summary points”), which.
was pregared with OLC’s agsigtance and received the - ‘
concurxgncee ol your office in June 2003 (Enclosed wzth
this 1e§ter is a copy Of the summary points along with a
covering memorandum, ) :

g967} We rely on the applicable law and OLC
guidance to asspss the lawfulness of detention and interrogation
techniques. Fof example, using the applicabie law and. relylng
on OLC‘s guidanfe, we concluded that the akdominal slap _
previously dischesed with OLC (and mentioned in the June 2003
summary points)|is a permissible interrogation technique.
Similarly, in afidition to the gitting and kneeling stress
positions discugsed earlier with OLC, the Agency. has added to
its list of appfoved interrogation techniques two standing
stress positiong involving the detainee leaning against a wall..

C?é;/ . We also would like to share with you our ‘:§
views on three gdditional interrogation techniques,
and two ujes of water not involving the waterboard.

such as the attention

‘grasp, walling jnd the facial slap, all of which have been

reviewed by youfd office. Like other approved interrogation
techniques, is used as part of the Survival,
Evasion, Resist ce, Escape (8ERE) training provided to US
Military personre

QDS7/ The use of water with dezainees has proven
to be a very efflective part of some detainee interrogations,
Uses of water (dther than with the waterboard) range from
pouring, £lickingy, or tossing (i.e., water PFT) a relatively
small amount of vater on detainees, to dousing detainees with
water from a bucket or garden hose (i.e., water dousing). (We
describe both tephniques in greater detail beliow.) Both water

PFT and water dopsing are used as part of the SERE training
provided to US Military personnel. We believe these techniques
clearly fall

.............................................................................................................




o,

‘MAR 92 ’'B4 @3:35PM

TOP
Vd

The Honorable

within the leg
consigstent with

......................................................................................................................

/ /NWZL

ack L. Goldgmith III

parameters establish by applicable law and are
OLC’s 2002 and 2003 guidance set forth in the

documents—identlfied above.

71
dlstractlng eff
Water PFT is i
psychologicallyl
long as it is a
inhalation or i
interrogation t
in an approved
more than one p
applied, Given
applied and the
health or safest]
interrogation p

(347

detainee’s overdll resistance posture and persuade him to

cooperate with

predictability and control.
is restrained by shackles and/or interrogators in a standing,

sitting or supir
surface, Potab]
container or gad
applied so as td
last from 10 mir
applications).
amount and temp¢
and physical and
iength of the wa

|The detainee’s regilience,

Water PFT i8 1ntended to create a
ct, to startle, humiliate, and cause ingult.
ended to wear down Lhe detainee physically and
Up to one pint of potable water may be used so

pplied in such a manner as to prevent its
ngastion, -
echnigue or in conjunction with other techniques
interrogation plan such as sleep deprivation.
int of water every 15 to 20 minutes may be

Water PFT may be used as a stand-alone:
No

the relatively small amount of water that is
method of application, there are virtually no

> concerns w1th water PFT as part of an approved
Lan .

Water dousing is intended to weaken the

Interrogators by removing his sense of
The detainee, dressed or undressed,

le position on the floor, bench or similar level .
e water is poured on the detainee from a

den hose connected to a water source. .Water is
not enter the nose or mouth. A session can
lutes (a single application) to an hour (multiple
level of cooperation,
rature of water, temperature of the ambient air,
mental state dre all factors regulating the

ter dousing session. A medical officer is

present to monitor the detainee’s physical condition during the

water dousing s
hypothermia.

the detainee is
medical officer
taken to ensure

body heat and majintain normal body functions.

ssion(s), inc¢luding any indicationsg of

n completion of the water dousing session(s),
oved to another room, monitored as needed by a
to guard against hypothermia, and steps are

the detainee is capable of generating necessary
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The Honorable Jack L. Goldemith TIT

(5E9/ . } I greatly appreciate the assistance of your
office and the [Department of Justice with the CIA’s Detention
and Interrogatilon program. If possible, we request :
reaffirmation df the legal guidance provided by OLC in the . '
documents cited above within 60 days. Moreover, any guidance a
you choose to pgrovide on the interrogation techniques described |
in this letter por any other techniques used in this program also 1
would be appreciated. Of course, at your request, wa will brief i
you or cleared members of your staff on any of the interrogation
techniqges-used by the CIA as part of this program.

Sincerely,

Scott W, Muller

Enclosure
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‘ Legal Principlas Applicable to CIA

Datantion afd Interrogation of Captured Al-Qa’ida Personnel

* The Converjtion Against Torture and Other Cruel, Inhuman,
and Degradfing Troatment or Punishment ("the Convention”)
applies co|the Urited States only in accordance with the
regervatiofis, undarstandirgs, end declarations that the
United Stalfes submitted with its instrument of ratification
of the Conyenticen. ' '

® The CoTventicn's definition of torture, as interpretad
by the|U.S. understandings, is identical in all material
ways tdg the <efinition of torture contained in 18 U.S.C.
§2340-3340A. The standard for wha:z constitutes torture
under §2340-2340A and under the Convention is therefore
identiqal.

7

? The Corjventicr. also provides that state parties are to
undertdgke to prevent other cruel, inhuman, or degrading
treathgt or punishment. Bacause of U.S. reservations
to the LConvention, the U.S. obligatisn to undertake to
prevent]| such treatment or punishment extends only to
conduct| that weuld constitute cruel and inhuman
treatmeht under the Eighth Amendment or would “shock the

lephce” under the Fifth and Fourteenth Amendments.

12ally, the Convention permits the use of such

1t or punishment in exigen: ¢ircumstances, such

ional emergency or war.

o

ternational law imposes no cobligations

e trea:ment of al-Qa’ida de:ainees beyond that
nvention, as interpreted and understood by the
s in its resarvations, understandings, and

, impcses. The Conven:ion therefore
esteblishes what constitutes torture and cruel,
degrading creatment or punishment for the

.S, irternational law obligations.

* Customary
regarding t
which the C
United Stat
dec¢laration
definitcivel
inhuman, or
purposes of

» CIA interriﬁations of foreign nationals are not within ths
“special marfitime and territorial jurisdiction” of the
United Statgs where the interrogation occurs on foreign

'Fﬂ%t‘m ‘.
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‘ territory In builidings that are not owned or leaséd by or .
under the legal jurisdiction of the U.S. government. The
criminal laws apolicable to the special maritime and
territorial jurisdiction therefcre do not apply to such
interrogatjons. The only two federal criminal statutes that
might apply to chese interrogations are the War Crimes
Statute, 14 U.S.C. §2441, and the prohibition agalns;
torture, 1§ UG.S8.C. §2340-2340A.

* The federal War Crimes Statute, 18 U.S8.C. §2441, does not
apply to all-Qa’ida because the Gensva Conventions and the
Hague Conv#ntion iV, the conventions tzat the conduct must
violate in |order to violate section 2441, do not apply to
al-Qa“ida. | Al-Qa’'ida is a non~governmental international
terrorist grganization whose members cannot be considsred
POWs within the mesaning of the Geneva Coaventions or receive
the protectliions = the Hague Conventiorn IV. Because thase
conventionsLdo not protect al-Qa’ida members, conduct toward
those membefps cannot violate section 24471,

* The interrdgaticn of al-Qa‘'ida detainees does not

— constitute forture within the meaning o section 2340 where
. the interropators do not have the specific intent to cause
! “severe phypical or mental pain or suffering.” The absence

of specific|intens (i.e., good faich) czxn be established
through, ampng ochar things, evidence cf efforts to review
relevant prefessicnal literature, consul:ting with experts,
reviewing eyidence gained from past expsrience where
available (lncluding sxperience gained ir the course of U.S.
interrogati¢ns of detainees), providing medical and
psychologic3l assessments of a detainee (including the
ability of qhe detainee teo withstand interrogation without
experiencing severa physical or mental pain or suffering),
providing mgdical and psvchological perscznel on site during
the conduct |of ircerregations, or conducting legal and.
policy revigws of the interrogation process (such as the
review of rdports Zrom the interrogation facilities and
visits to tHose locations). A good Zfaitx belief need not be
a reasonablg belie?; it need only be an nonest belief.

o The interrofatior of members of al-Qa’‘ida, who ara foreign

nationals, does not violate the Fifth, Eightn, and
Fourteenth endments because those amendments do not apply
- The Due Procpss Clauses of the Fifth and Fourteenth

Amendments, phich would be the only ciauses in those

rﬂﬁ!\/\'\hm L
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amendments |that could arguably apply to the conduct of

ons, <o not apply extraterxitarially to aliens.
Amendment Has no applicatiorn because it applies
nose persors upon whosi crimirzal sanctions have
3. The detention of enemy combatants is in no-
mposition of a criminal sanctien and thus the
dment does not apply.

of the relevant circumstances into account (such.

as the Govefnment's need for information to avert terrorist

activities
good faith
mental pain
sadistic pu
the use of
approved te
that would
Amendments

Ihe use of
approved te

detainees b}y che CIA does not violate any Federal statute or
other law, Ynere the CIA interrogators dc not specifically
intend. to cTuse

mental pain
belief that
suffering):

the amount. s calculated to maintain the general health of
the detaineds), deprivation of reading material, loud music
or white roise (at a decibel level calculated teo avoid

hgainss: the Unitad States and its citizens, the

afforts to avoid producing severa physical or

or suffering, and the absence of malicious or

rpose ty those conducting the intarxrogations),

rhe techniques described belcw and of comparable,

chniques would not constitute conduct of the type ‘ :
he prohibited by the Fifth, Zighth, or Fourteenth

bven were they to be applicable.

the following techniques and of comparable,
tinigues in the interrogation of al-Qa’ida

tnhe detalnees to undergc severe physical or
or suffering {i.e., they act with the good faith
their conduct will not cause such pain or
isolation, reduced caloric intake (so long as

damage to tlje detainees’ hearing), the attention grasp,

walling, th

abdeminal slap, cramped confinement, wall standing, stress

positions,
narmless in

‘facial hold, the facial slap (insult slap), the

leep deprivation, the use oI diapers, the use of

ects, and The water board.







U.S. Department of Justice

Office of Legal Counsel

. o " TOPSECRET! /INOFORN

Office of the Assistant Attorney General Washington, D.C. 20530

May 25, 2004

Mr. John L. Helgerson
Inspector General

Central Intelligence Agency
-Washington, D.C. 20505

Dear Mr. Helgerson: -
T understand that your office has been working on a report that, in part, discusses
advice provided to the CIA by my Office concerming interrogations in the war on
terrorism. Scott Muller, the General Counsel at CIA, recently provided me with a copy
of the report and I would appreciate it if I could have time to review the description of my

Office’s advice and provide comments before the report is sent to Congress.

. ~ Thank you for your assistance.

Sincerely, _' |
oI /bt g

Jack L. Goldsmith 11

B 26 | TOP SECRET/ NOFORN — 74{ |







U.S. Department of Justice

Office of Legal Counsel
TO}S&:@/ IORCON;NOFORN/MR
Office of the Assistant Attorney General Washington, D.C. 20530
May 27, 2004

Mr. Scott Muiler

General Counsel

Central Intelligence Agency
Room 7C24 Headquarters Bldg.
‘Washington, D.C. 20505

Dear Scott:

Thank you for sending us a copy of the Inspector General Report concerning the
Central Intelligence Agency’s program for enhanced interrogation techniques.

Information in that report has raised concerns about certain aspects of
. interrogations in practice. As you know, the opinion that the Office of Legal Counsel

provided to John Rizzo in August 2002 addressing ten enhanced interrogation techniques
depended upon a number of factual assumptions as well as limitations concerning how
those techniques would be applied, and it is my understanding that this Office
subsequently agreed that the same legal principles, subject to the same factual
assumptions and limitations, could be applied for interrogations of persons other than the
specific individual addressed in that August 2002 opinion. Our initial review of the
Inspector General’s Report raises the possibility that, at least in some instances and
particularly early in the program, the actual practice may not have been congruent with
all of these assumptions and limitations. _

In particular, it appears that the application of the waterboard technique may have
deviated in some respects from the descriptions in our opinion. We have not yet
reviewed all the pertinent facts to determine whether such deviations are material for
purposes of the advice we provided. Some facts discussed by the Report had clearly been
discussed with Department of Justice personnel in 2003. Some other information,
however, appears to have been generated in the course of the Inspector General’s inquiry.
It raises a concern, for example, that the Inspector General has suggested, among other -
things, that the “SERE waterboard éxperience is so different from the subsequent Agency
usage as to make it almost irrelevant.” IG Report at 22 n.26. As you know, the use of the
waterboard in SERE training was a significant factor in this Office’s legal analysis. I
understand that the waterboard technique has not been used since March 2003. In light of
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the assertions in the InspeCtor General’s Report, and the factual assumptions underlying
our advice, we strongly recommend that any use of this technique remain suspended until
we have had a more thorough opportunity to review the Report and the factual assertions
init.

We recommend that with respect to the use of the other nine techniques, you
review the steps you have already taken to ensure that in actual practice any use of those
techniques adheres closely to the assumptions and limitations stated in our opxmon of
August 2002.

Finally, the Report also includes information concerning interrogations that are

not part of the enhanced interrogation techniques program. As you know, we have not
provided advice on practices described in those portions of the Report.

Sincerely,

TOPSECRET/ ~  ORCON







U.S. Department of Justice

. , Office of Legal Counsel
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Office of the Assistant Attorney General Washington, D.C. 20530
Tune 10, 2004

Scott W. Muller, Esq.

General Counsel

Central Intelligence Agency

Washington, D.C. 20505
Dear Scott:

By a letter dated March 2, 2004, you asked me to “reaffirm” three pages of bullet points,
entitled “Legal Principles Applicable to CIA Detention and Interrogation of Captured Al-Qa’ida
Personnel.” You indicated that our Office had approved these bullet points in June 2003.

/

~ Thave further inquired into the circumstances surrounding the creation of the bullet points
in the spring of 2003. These inquiries have reconfirmed what I have conveyed to you before,

namely, that the bullet points did not and do not represent an opinion or a statement of the views
of this Office. (J8/

As I previously advised you, to respond to your currerit request for an opinion, my Office
will first need your views in writing on the legal questions to be addressed. The longstanding
practice of our Department and our Office is to require such a expression of views from an
agency seeking our written opinion. The practice extends at least as far back as 1924, when
Attorney General Stone issued a letter to all cabinet officers and the Secretary to the President,
requesting that agencies submit “the written opinion of the chief law officer of the Department,
Board, Bureau, or Commission, based upon the facts and documents” when asking for the
opinion of the Attorney General. Letter for Government Officials, from Harlan F. Stone,
Attorney General (Sept. 15, 1924) (emphasis deleted). This Office now catries out the Attomey
General’s opinion-writing function, 28 C.F.R. 0.25(a), and follows the same procedure. The
requirement of an opinion from the requesting agency helps to ensure the completeness and
legitimacy of the process by which our Office issues opinions. To be sure, our Office has not
applied the policy with complete uniformity, especially where operational needs have made such
a process impractical or where the White House Counsel, OMB, or our own Department is the
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requester. Nevertheless, this practice seems particularly prudent here, where the issues deserve

the fullest exploration, and where many of the facts and practices necessary for the analysis fall
within your expertise. (F&/'

Llook forward to hearing from you so that we may proceed as expeditiously-as possible
on your important request. '

Sincerely,

i

Jagk L. Goldsmith IIT
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- U.S. Department of Justice

_ ~ Office of Legal Counsel
TOR SECRET; 'M

Office of the Assistant Attorney General Washington, D.C. 20530

June 10, 2004

Scott W. Muller, Esq.
General Counsel '
Central Intelligence Agency
Washington, D.C. 20505

Dear Scott:

By a letter dated March 2, 2004, you asked me to “reaffirm” three pages of bullet points,
entitled “Legal Principles Applicable to CIA Detention and Interrogation of Captured Al-Qa’ida |
Perspnnel.” You indicated that our Office had approved these bullet points in June 2003.

(®S/ ’ -

I have further inquired into the circumstances surrounding the creation of the bullet points
in the spring of 2003. These inquiries have reconfirmed what I have conveyed to you before, .

namely, that the bullet points did not and do not represent an opinion or a statement of the views
of this Office. (87 :

As I previously advised you, to respond to your current request for an opinion, my Office
‘will first need your views in wntmg on the legal questions to be addressed. The longstanding
practice of our Department and our Office is to requiré such a expression of views from an
agency seeking our written opinion. The practice extends at least as far back as 1924, when.
Attormney General Stone issued a letter to all cabinet officers and the Secretary to the President,
requesting that agencies submit “the written opinion of the chief law officer of the Department,
Board, Bureau, or Commission, based upon the facts and documents” when asking for the
opinion of the Attorney General. Letter for Government Officials, from Harlan F. Stone,
Attomney General (Sept. 15, 1924) (emphasis deleted). This Office now carries out the Attorney
General’s opinion-writing function, 28 C.F.R. 0.25(a), and follows the same procedure. The
requirement of an opinion from the requesting agency helps to ensure the completeness and
legitimacy of the process by which our Office issues opinions. To be sure, our Office has not
applied the policy with complete uniformity, especially where operational needs have made such
a process impractical or where the White House Counsel, OMB, or our own Department is the
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‘ Tequester. Nevertheless; this practice seems particularly prudent here, where the issues deserve

the fullest exploration, and where many of the facts and practices necessary for the analysis fal]
within your expertise. 5}{" . :

Tlook forward to hearing from you so that we may proceed ag expeditiously as possible
-On your important request. - (U).

Je€k L. Goldsmith Iy
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U.S. Department of Justice

- Office of Legal Counsel
. TOP SECRET/ NQRORN
. Office of the Assistant Attorney General Washington, D.C. 20530

- June 18, 2004

Mr. George J. Tenet
Director

Central Intelligence Agency
Washington, D.C. 20505

Dear Director Tenet:

I am writing at the Attorney General’s request concerning a report that that the
Inspector General of the CIA has recently forwarded to your office. The Department of
Justice did not have an opportunity to review a draft of the report and instead only had a
chance to review the final report after it had been forwarded to your office.

The Department of Justice believes that the report contains some ambiguous
statements concerning the Attorney General’s remarks at a 29 July 2003 meeting of
selected NSC principals that should be clarified and that it contains some statements that

. mistakenly characterize the extent of advice provided by the Department.

The ’Attomey General requests that you return the report to your Inspector
General with a request to make the modificatioris suggested in the attached docunient,

which we believe are necessary to clarify ambiguities or correct mistaken
characterizations,

Sincerely,
MU

ck L. Goldsmith III

cc: Scott W. Muller, Esgq.
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