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this point in its report recommending that the Senate consent to ratification of the CAT: See
S. Exec. Rep. No. 101-30 at 13 ('''Torture' is thus to be-distinguished from lesser forms of cruel,
inhuman, or degrading tre~tment or punishment; which are to be deplored and prevented, but are
not so universally and categorically'condemned as to warrant the severe legal consequences that
the Convention provides in the case of torture. . .. The requirement that torture be an extreme
folIO ofcruel and inhuman treatment is expressed in Article 16, which refers to 'other acts of
cruel, inhuman or degrading treatment or punishment which do not amount to tortUre . ... ''').
See also Cadet, 377 F.3d at 1194 (''The definition in CAT draws a critical distinction between
'torture' and 'o.ther acts ofcruel, inhuman" or degrading punishment or treatment. ''').

Representations made to the Senate by Executive Branch officials when the Senate was
considering the CAT are also relevant in inteTpreting the eAT's torture prohibition-which
sections 2340·2340A implement. Mark Richard, a DeputyAssistant Attorney General in the.
Criminal Division, testified that "[tlorture' is understood to be that barbaric cruelty which lies at
the top of the pyramid ofhuman rights misconduct." Convention Against Torture: Hean'ng
Before the Senate Comm. on Foreign Relations, 101st Congo 16 (1990) ("CAT Hearing1
(prepared Statement). The Senate Foreign Relations Committee also underStood torture to be
limited injust this way. See'S. Exec. Rep. No. 101-30 ar6 (noting that "[fJor an act to be
'torture,' it must be an extreme form ofcruel and inhuman treatment, causing severe pain and
suffering, and be intended to cause severe·pain and suffering} Both ~e Executive Branch and
the Senate acknowledged the efforts of the United States during the negotiating process·to
strengthen the effectiveness of the treaty and to gain wide adherence thereto by focusing the
O:mvention "on torture ratber than on other relatively less abhorrent practices." Letter of
Submit/alfrom George P. Shultz, Secrerary ofState, to President Ronald Reagan (May 10,
1988), in S. Treaty Doc. No. 100-20 at v; see also S. Exec. Rep. No. tOI-30'at 2~3 ('The United
States" helped to focus the Convention "on torture rather than other less abhorrent practices:').
Such statements are probative of a treaty's meaning. See 11 Op. D.L.C. at" 35~36.

'degrading' II> those which are 'inhuman' and then to 'torture'. The distinctions between them is [.rIc] based on the
severity of suffering involved, with 'torture' at the apex.''); Debra Long, Association for the Prevention ofTor1llre,
Guide to Jurisprudt.tlCe on TortJue and HI-Dearment: Article 3 ofthe European Ccnvelltionfor the Protection of
HU1l1(J1I Rights 13 (2002) (The approach of distinguishing between ''torture,'' "inhuman" acts, and "degrading" acts
has ''remained the standard approach taken oy the Europeanjudicial bodies. Within this approach -Iorture has been
singled out as cUrying a special stigma, which distinguishes it from other formS of ill-treatment."). See also CA T
Handbook at 115·17 (diu-ussing the European Court of Human Rights (''ECHR'') decision in lrel4nd v. United
Kingdom, 25 Eur. CI. H.R (ser. A) (1978) (concluding that the combined use of wall-standing, hooding, sUbjection
10 noise, deprivation of sleep, and deprivation of food and drink constituted inhuman or ~grading treatment but not
torture under the European Convention». Cases deCided by the ECHR subsequent to Ireland have continued to
view torture as an aggravated fonnofinhuman treatmenl See, e.g.,Alrtas Y. Turkey, No. 24351/94' 313 (E.C.H.R
2003); AkJcoc v. Thrke;y, Nos. 22947193 &2'2948/93 '.115 (E.C.H.R 2000); Kayo v. Turkey, No. 22535/93 , 117
(E.C.H.R 2000).

The International Criminal Tnounal for the Fonner Yugoslavia ("TcrY'11ikcwisc considers ''torture'' as a
category.of conduct more severe than ''inhuman tteatment" St:e. e.g., Prosecutor Y. Delatte, IT496.21, Trial
Chamber Judgment,. 542 (lCTY Nov. 16, 1998) {"[lJnhuman treatment is treatment which deliberately causes
seriow mental and physical suffering that faIls short of the severe mental aDd physical suffering requiI~ for the
offence oftorture.'l
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Although Congress defined "torture" under, sections 2340-2340A to require conduct
specifically intended to cause "severe" pain or suffering, we do JIot believe CongreSs intended to
teach only conduct involving "excruciating and agonizing" pain'or suffering. Although there is
some support for this formulation in the ratification history ofthe CAT,U a proposed express
understanding to that effectU was "criticized for setting too high a threshold ofpain," S. Exec.
Rep. No. 101-30 at 9, and was not adopted. We are uot aware ofany evidence suggesting that
the standard was r~sed in the statute and we do not believe that it was.11

,Drawing distinctions among gradations pf pain (for example, severe, mild, moderate,
substantial, extreme, intense, excruciating, or agonizing) is obviously not an easy task, especially
given.the lack of any precise, objective scientific criteria for measuring pain. IS" We are, however,

lJ DeputY ~sistant Attorney Gene:ral Mark Richard testified: "rrJhe essence of torture" is treatment that
inflicts "excruciatingmd agonizing physical pain." CA THearing at 16 (prepared statement).

16 See S. Treaty Doc. No. 100-20 at 4-5 ("The United States u.nderstands that, in brder to constitute Iortltte, an
act i:nust be a deliberate and calculated act of an extremely cruel and inhuman nature, specifically intended to inflict
exCruciating andago~ physical or mental pain or suffering."). .

17, Thus, we do not agree with the s~ternent in the August 2002 Me(Oorandum that "(tJhe Reagan
administration's u.nd~standing that the pain be 'excruciating and agonizing' is in substance not different from the
Bush aclminislration's proposal that the pain must be severe." August 2002 Me:rnorandum at 19. Although the
tennsare concededly pnprecise, and whatever the intent of the Reagan Administration's understanding, we believe
that in common usage "excruciating and agonizing" pain is understood to be more intense than "severe" pain.

The August 2002 Memorandum also looked to the use of "severe pain" in certain other statutes, and
C'Oncluded that to satisfy the definition in ~ection2340, pain "must be equivalent in intensity to the pain
accompanying seriOus physical injUry, such as organ failure, impairment ofbodily function, or oven death." Id. all;
see also /d. at 5-6, 13, 46. We do not agree with those statement!. Those other statutes define an "emergency
medical condition," for purposes ofproviding health benefits, as "a condition manifesting itseffby acute symptoms
ofsufficient severity (including severe pain)" such that one could reasonably expect that the absence of immediate
medical care might result in death, organ failure or impainnent of bodily function. See, e.g., 8 U.S.C. § 1369
(2000); 42 U.s.C. § 1395w-22(d)(3)(B) (2000); id. § 1395dd(e) (2000). They do not define "severe pain" even in

"that very different context (rather, they use it as an indication ofnn "emergency medical condition"), and they do not
state ihat death, organ failure, or impainnent 'ofbodily function cause "severe pain,.. but rather that "seyCIe pain"
may indicate a condition that, ifuntreated, could cause one pfthose results. We do not believe that they provide a
proper guide for interpreti,ng "severe pain" in the very different context of the prohibition against tortUre in sections
2340-2340A. Cf ,United States 'Y. Cleveland India7U Baseball Co., 532 U.S. 200, 213 (2001) (phrase "wages paid"
has different meaning in different parts ofTitle 26); Robinson v. Shell Oil Co., 519 U.S. 337, 343-44 (1997) (term
"employee" has different lp.eanings in different parts ofTitle VII). .

18 Despite extensive efforts to develop objective criteria for measuring pain, there is no clear, objective,
consistent me!lSurement. As one publication explains:

Pain is a complex, subjective, perceptual phenomenon with a IlUlIlber of dimensions-intensity,
quality, time course, impact, and personal meaning-that are uniquelyexperienced by each
individual and, thus, can only be assessed indirectly. Pain is a subjective experience and there is
no way to oPjecttvely quantify it. Consequently, assessment ofa patient's pain depends on the
patient's overt communications, both verbal and behavioral. Given pain's complexity, one must
assess not only its somatic (sensory) component but also patients' moods, attitudes, coping efforts,
resources, re~onses offamily members, and the impact of pain on their lives.

8
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aided in this task byjudicial interpretations ofthe Torture Victims Protection Act (''TVPA'j, 28
U.S.C. § 1350 note (2000). The TVPA, also enacted to implement the. CAT, provides a civil
remedy to victims oftorture. The·TVPA defines "torture" to include:

any act, diiected' against an individual in the offender's custody or physical
control, by which severe pain or suffering (other than pain or suffering,arising
only from or inherent in, or incidental to.. lawful sanctions), whether physical or
mental, is intentionally inflicted on that individual for such purposes as obtaining
from that individual or a third person information or a confession, punishing .that
individual for an act that individual or a third person has committed or is
suspected ofhaving connnitted, intimidating ~r coercing that individual or a third
person, or for any reason based ~n discrimination of any kind ....

28 U.S.C. § 1350 note, § 3(b)(1) (emphases added). The emphasized language is similar to
section 2340's "severe phySical or mental'pain or suffering."" '~ the Court of Appeals for the
DistriCt ofColQmbia Circuit has explained: '

The severity requirement is cmcial to ensuring that the conduct proscnoed by the
[CAT] and the TVPA is sufficiently extreme and outrageous to warrant the
universal condemnation that the tenn ''torture''-both connotes and invokes, The
drafters of the [CATJ~ as well as the Reagan Administration that signed it, the
Bush Administration that submitted it to Congress, and the Senate that ultimately
ratified it, therefore all sought to ensure that !'only acts ,ofa certain gravity shall
be considered to constitute torture," .

The critical issue is the degree ofpain and suffering that the alleged
torturer intended to, and actually did~ inflict upon the victim. The more intense,
lasting. or heinous the agony. the more likely it is to be torture.

Price v. Socialist People's Libyan Arab Jamahiriya, 294 F.3d 82, 92-93 (D.C. CiT. 2002)
(citations omitted). That court concl1,lded that a complaint that alleged beatings at the hands of
police but that did not provide details concerning "the severity ofplaintiffs, alleged beatlngs,
including their frequency, duration, the parts ofthe body at which they were aimed, and the
weapons used to carry them out," did not suffice lito ensure that [it] satisflied] the TVPA's
rigorous definition of torture." [d. at 93. .

In Simpson v. 'Socialist People's Libyan Arab Jamahiriya, 326 F.3d 230 (D.C. Cir. 2003),
the D.C. Circuit again considered the types of acts that constitute torture under the TVPA
definition, ~ plaintiffalleged, among other things, that Libyan authorities had held her
incommunicado and threatened to kill her if she tried to leave. See id. at 232, 234. The court
aclrnowledged that "these alleged acts certainly reflect a bent toward cruelty on the part of their

Dellllis C. Turk, Assess the Person, Not Just the Pain, Pain; Clinical Updates, Sept. 1993 (emphasis added). This
lack of clarity further complicates the effort to define "severe" pain or suffering.

19 Section 3(b)(2) of the TVPAdefines "mental pain or suffering" similarly to the 'Way that s~ction 2340(2)
defines "severe mental pain or suffering." ',.'
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perpetrators," but, reversing the district court, went on to hold that "they are not in themselves so .
unusually cruel or 'sufficiently extreme and outrageous as to. constitute torture withln the meaning
ofllie [TVPA)." Id. at 234. CaseS in whic~courts have found torture suggest the nanrre ofth~

eXtreme conduct that falls within the statutory definition. See. e.g., Hi/ao v. Estate ofMarcos,
103 F.3d 789,790-91, 795 (9th Cir. 1996) (concluding that a course of conduct that included,
among other things, severe beatings ofplaintiff, repeated threats ofdeath and electric shock,
sleep deprivation, extended shackling to acot (at times with a towel over his nose and mouth and
water poured down his nostrils), seven months ofconfinement in a "suffocatingly hot" and .
cramped cell, and ~ight years ofsolitary or near-solitary confinement, constituted torture);

. Mehinovicv. Vuckovic, 198 F. Supp. 2d "1322,1332-40,1345-46 (N.D. Ga. 2002) (concluding
that a course ofconduct that included, among other things, severe beatings to the g~tals,head,
and other parts of the body with metal pipes,.brass knuckles, batons, a baseball bat, and various
other items; removal of teeth with plierS; kicking in the face and ribs; breaking ofbones and nos
and. dislocation of fingers; cutting a figure into the victim's forehead; hanging the victim and
beating him; extreme limitations offood and water; and subjection to games of ''Russian :
roulette," constituted torture); Dalibeml'. Republic ofIraq, 146 F .. Supp. 2d 19,12-23 (D.D.C.
2001) (entering default judgment a~st Iraq where plaintiffs alleged,. among other thiIigs,
threats of ''physical torture, suches cutting off ... fingers, pulling out ... fingernails," and
electric shocks to the testicles); Cicippio v. Islamic Republic ofIrcl1l, 18 F. Supp. 2d 62, 64-66
(D.D.C. 1998) (con~ludingthat a course ofconduct that included frequent beatings, pistol .
whipPlng, ~hreatsofimminent death, electric shocks, and attempts to force confessions by
playing Russian roulette and pulling $e trigger at each denial, cODStitu~ed torture).

(2) The meaning oj "severe physical pain or suffering. "

The statute provides a sp~cific definition of "severe mental pain or suffering," see l8
U.S.C. § 2340(2), but does not define the term "severe physical pl:l-in or suffering." Although we .
think the meaning of "severe physical pain" is relatively straightforward., the question remains .
whether Congress intended to prohibit a category of"severe physical suffering" distinct from
"severe physical pain." We conclude tfuit under some circumstances "severe physical suffering"
may constitute torture even ifit does not involve "severe physical pain." Accordingly, to the
extent that the August 2002 Memorandum suggested that "severe physical Buffeting" under the
statute could in no' circumstances be distinct from "severe physical pain," id. at 6 n.3, we do not.
agree.

We begin with the statutory language. The inclusion of the words "or suffering" in the
phrase "severe physical pain or suffering" suggests that the statutory category ofpbysical torture
is not limited to "severe.physical pain." 11lls is especially so in light of the general principle
against interpreting a statute in such a manner as to render words surplusage. See, e.g., Duncan
v. Walker, 533 U.S. 167, 174 (2001).

Exactly what is included in the concept of "severe physical suffering," however, is
difficult to ascertain. We interpret the phrase in a statutory context where Congress expressly
distinguished "physical paU:i or suffering" from "mental pain or suffering." Consequently, a
separate category of"'Physical suffering" must.include something other than any type of ''mental

10
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pain or suff'ering."l0 Moreover, given that Congress.precisely de.fined "mental pain or su:fferin~t' .
in the statute, it is unlikely to. have intended to undetmine that careful definition by including a
broad range dfmental,sensations in a "physical suffering" component of"physical pain or
suffering."21· Consequently, ''physical suffering" must be limited to adverse "physical" rather
than adverse "mental" sensations, .

The·text ot-the statute and the CAT, and their history, provide little concrete guidance as
to what Congress intended separately to include as "severe physical suffering:' Indeed, the
record consistentIyrefers to "severe pb,ys,ical pain or suffering" (or, more often in the ratification
record, "severe physical pain and suffering"), apparently without ever disaggregating the
concepts of"severe' physical pain" and "severe physical suffering" or iliscussing them as
separate ca~egories with separate content. Although there is virtually no legislative history for
the statute, throughout' the ratification of the CAT-which also uses the disjunctive "pain or
suffering".and'which the statutory prohibition iniplement~the references were generally to
"pain and -suffering," with no indication of-any difference in meaning. The Summary and
Analysis ofthe Convention Against Torture and Other Cruel, Inhuman or Degrading TreCl/menl
or Punishment, whichappeam inS. Treaty Doc. No.. ! 00-20 at 3, for example, repeatedly refers
to "pain and suffering." See"also S. Exec. Rep, No. 101-30'at 6 (three uses of "pain and
suffering");id, -at 13 (eight uses of"pain and suffering"); i.d. at 14 (two uses of<lpain and
suffering"); id. at 35 (one use of ''pain and suffering"). C~versely, the phrase "pain or
suffering" is used less frequently in the Senate report in mscussing (as opposed to quoting) the
CAT and the understandings under consideration, e,g., id. at 5-6 (one use of "p~in or suffering"),
id. at 14 (two uses of"pain or suffering"); id. at 16 (two uses of "pain or suffering"), an,!, when
us6d, it is with no suggestion that it has any different meaning.

Although we conclude that inclusion of the words "or suffering" in "severe- physical pain
or suffering" establishes that physical torture is not limited to "severe physical pain," we also

. ZlI Common dictionary definitions of "physical" confirm that "physical suffering" does not include mental
sensations. See. e.g., American HeriJage Dictionrrry ofthe English Language at 1366 ("Of or relating to the body as
distinguished from the nlind or spirif"); OxfordAmerican Dictionary and Language Guide at 748 ("of or concerning
the body (physical exercise; physical education)'')..

21 TIlis is.particularly so given' that, as Administration witnesses explained, the limiting understanding defining
mental pain or suffering was considered neceSsary to avoid problems of vagueness. See. e,g., CAT Hearing at 8, 10
(prepared statement of Abrabam Sofaer, Legal Adviser, Depart:ment of State: 'The Conventioo's wording ... is not
in aU respects as precise as we believe necessary.... fB]ecause [the Convention] requires establishment of criminal
penalties under our domestic law;we must pay particular attention to the meaning aud inteIpretation of its
provisi(JDS, especially'concerning the standards by which the Convention will be applied-as a matter ofD.S.law....
[W]e prepared a codified proposal which ... clarifies the definition ofmenta! pain. and suffering."); id. at 15-16
(prepared statement ofMark Richard: 'The basic problem with the Torture Convention-one that penneates all our
concerns-is its imprecise definition of torture, especially as that term is applied to actions which result solely in'
mental anguish. This definitional vagueness makes it very doubtful.that the United States can, consistent with
Constirutional due process constraints, fulfill its obligatio" under the Convention to adequately engraft the definition
of torture into the domClitic criminal law of the United States."); id. at 17 (prepared.statement of Mark Richard:
"Accordingly, the Torture Convention's vague detinition concerning the mental sufferiIlg aspect of torture cannot be
resolved by reference to established principles of international law. In an effort to over<:om.e this unacceptable
element of vagueness ·in Article I of the Convention, we have proposed an understanding i",hicb defines severe
mental pain.constituting torture with sufficient specificity to .. , meet Constitutional due process requirements.')

11



.-. :,.;..... ......... , ....~~.:.,-'----- ~ .-~-' .... _."

":';'-A.,
.J

conclude that Congress did not intend "severe physical pain or suffering" to include a category
of ''physical suffering" that would be so broad as to negate the limitations on the.other categories
of torture in fue statute. Moreover, the ''physical suffering' covered by the statute must be
"severe" .to be within the statutory prohibition. We conclude that under some circumstances
"physical suffering" may be ofsuflicientintensity and duration to meet the statutory definition of
torture even if it does not involve "severe physical pain." To constitute such torture, "severe
physical sufferingHwQuld have to be a condition ofsome extended duration or persistence as
well as intensity. The need to define a category of "severe physical suffering'·' that is different
from "severe physical paiD," and that also does not undermine the limited definition Congress
provided for toltu!e. along with the requirement that any such physical suffering be "severe,"
calls for an interpr.etation,under which "severe physical suffering" is reserved for physical
distress that is "severe" considering its intensity and duration or persistence, rather than merely
mild or transitory.:U Otherwise, the inclusion of such a oategory would lead to the kind of
uncertainty in interpreting the statute that Congress sought to reduce both through its
lUlderstanding to" the> CAT and in sections 2340-2340A '

(3) The meaning of "severe mental pain or suffering. "

Section "2340 defines "severe mental pain or suffering" to mean:

the prolonged mental harm caused by or resulting from-

(A) the intentional infliction or threatened infliction of severe
physical pain or suffering;

(E) the administration or application, or threatened
adnllnistration or application, ofmind-altering substances or other
procedures calculated to disrupt profoundly the senses or the
personality;

(C) the threat of imminent death; or
{D). the threat that another person will imminently be subjected to

death. severe physical pain or suffering; or the administration or
application ofmind-altering substances or other procedures calculated
to disrupt profoundly the senses or personality[.)

18 U.S.C. § 2340(2). Torture is defined under. the statute to include an act specifically intended
to inflict severe mental pain or suffering. ld. § 2340(1).

An important preliminary question with respect to this definition is whether the statutory

. 22 Suppon for concluding that there is an extended temporal element, or at least an element ofpersistence, in .
"s,evere physical suffering" as a category distinct from "severe physical pain" may also be found in the prevalence of
concepts of "endurance" of suffering and of suffering as a "state" or "condition" in standard dictionary definitions.
See, e.g., Webster's Third New Inlernatianal Dictionary at 2284 (defming "suffering" as "the endurance of or
submission to affliction, pain, loss"; "a pain endlll"ed"); Random House Dictionary ofthe English Language 190I

, (2d ed. 1987) ("the state ofa person or thing that suffers"); Funk & Wagna//s New Standard Dictionary ofthe
English Langllage 2416 (1946) C"A state of anguish or pain"); American Heritage Dfcticnary cfthe English
Language at 1795 ("The condition of one who sullers").

12



list ofthe four "predicate acts" in section 2340(2)(A)-(D) is exclusive. We conclude th~
~, .Congress intended the list ofpredicate acts to'be exclusive-that is, to constitute the proscribed

"severe mental pain or suffering" under the statUte, the prolonged mental harm must be caused
by acts falling within one of the four statutory categories ofpredicate acts. We reach this
conclusion based on the clear language of the statute, which provides a detailed definition that
includes four categories 9fpredicate acts joined by the disjunctive and does not contain a
catchall provision or any other language suggesting that additional acts might qualify (for
example, language such as "including" or "such acts as'').1.3 Congress plainly considered very
specific predicate acts, and this definition tracks the Senate's understanding concerning mental
pain or suffering when giving its advice and consent to ratification ofthe CAT. The conclusion.
that the list ofpredicate acts is exclusive is consistent with both the text ofthe Senate's .
understanding, and with the fact that it was adopted out ofconcern that the CAT's definition of
torture· did not otherwise meet the requirement for clarity in defining crimes" See supra note 21.
Adopting an interpretation ofthe statute that expands the list ofpredicate acts for "severe mental
pain or suffering" would constitute an impenmssible rewriting of the statute and would introd\lCe
the very imprecision that prompted the Senate to adopt its understanding when giving its advice
and consent to ratification of the CAT.

Another questiOn is whether the requirement of;'prolong~dmental harm" caused by or
resulting from one ofthe enumerated predicate acts is a separate requirement, or whether such
"prolonged mental harm" is to be presumed any time one ofthe.predicate acts occurs. Although
it is possible to read the statute's reference to "the prolonged mental hann caused by or resulting
from" the predicate acts as creating a statutory presumption that each of the predicate acts always
causes prolonged mental~ we do not believe that was Congress's intent. As noted, this
language closely tracks the understanding that the Senate adopted when it gave its advice and
consent to ratification of the CAT:

in order to constitute torture, an act must be specifically intended to inflict severe
physical or mental pain or suffering and that mental pain or suffering refers. to .
prolonged mental harm caused by or resulting from(!) the intentional infliction or
threatened infliction ofsevere physical pain or suffering; (2) the administration or
application, or threatened administration or application, ofmind altering
substances or other procedures calculated to disrupt profoundly the senses or the
personality; (3) the threat of irnmizlent death; or (4) the threat that another person
will imminently be subjected to death, severe physical pain or suffering, or the
administration or application of mind altering substances or other procedures
calculated to disnipt profoundly the senses or personality.

S. Exec. Rep. No. 101-30 at 36. We do not believe that simply by adding the word "the" before
"prolonged harm," Congress intended a material change in the definition of mental pain or .

23 These fOUI categories ofpredicate acts "are members of an 'associated group or series.,' justifying the
inference t~t items not mentioned were excluded by deliberate choice, not inadvertence." Barnhart v. Peabody
Coal Co., 537 U.~. 149,168 (ZOO3) (quoting United States v. Vonn, 535 U.S. 55, 65 (2002)). See also, e.g.,
Leatherman v. Tarrant County Narcotics Intelligence & Coordination Unit, 507 U.S. 163, 168 (1993); 2A Norman
J. Singer, Statutes and Statutory Construction § 47.23 (6th ed. 2000). Nor do we see any "contrary indications" that
would rebut this inference. Vonn, 535 U.S. at 65.

~
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suffering as articulated in the Senate's understanding to the CAT. The legislati'(e history,
moreover, confirms·that sections 2340·2340Awere intended to fulfill-but not go beyond-the
United States' obligations under the CAT: "This section provid~ the Decessary legislation to
implement the [GAT]. ... The definition oftorture emanates directly from article 1 of the
.[CAT]. The definition for 'severe mental pain and suffering' incorporates the [above mentioned]
understanding.!' S·. Rep. No. 103-107, at 58-59 (1993). This understanding, emb~died in the·
statute, was meant to define the obligation undertaken by the United States. Given this
understanding, the legislative history, and the fact that section 2340(2) defines "severe mental
pain or suffering" carefully in language very similar to the understanding, we do not believe that
Congress intende.d the definition to create a presumption that any time one 0 f the predicate acts
occurs, prolonged mental harm is deemed to result.

Tuming to.the question ofWhat constitutes "prolonged mental harm caused·by Or

resulting from" a predicate act, we believe that Congress intended this phrase to require mental
''bann'' that is caused by or that results from a predicate act, and that has some lasting duration.
There is little guidance to draw upon' in interpreting this p-hrase.loI Nevertheless, our
interpretation is consistent with the ordinarymeaning ofthe statutory tenns, First, the use of the
word "harto"-as opposed to simply repeating "pain or suffering"-suggests some mental
damage or injury. Ordinary dictionary definitions of~'harm:' such as "physical or mental
damage: injury," Webster'$ Third New International Dictionary at 1034 (emphasis ad.ded), or
«[p]hysical or psychological injury or damage," American Heritage Dictionary ofthe English
Language at 825 (emphasis added), sapport this interpretation. Second, to "prolong" means- to
"lengthen in time" or to "extend in duration," or to "draw out," Webster's Third New
International Dictionary at 1815, further suggesting that to be "prolonged," the mental damage
must extend ·for some period oftime. This damage need not be permanent, but it must continue
for a "prolonged" period oftime.1.S Finally, under section 2340(2), the "prolonged mental harm"
must be "caused by" or "resulting from" one ofthe emnnerated predicate acts. 26

24 The pbJase "prolonged mentul bann" does Dot appear in the relevant medical literature or elsewhere in the
.United States Code. The August 2002 Memorandum concluded that to constitute "prolonged mental hann," there
must be "significant psychological hllIIll ofsignificant duration, e.g., lasting for months or even years.'" [d. at 1; see
also id. at 7. Although we believe that the mental hann must be ofsome lasting duration to be 'prolonged," to the
extent that that fonnulation was intended to suggest that the mental harm would have to last for at least "months or
even years," we do not agree.

II For example. although we do not suggest that the statute is limited to such cases, development of a mental
disorder-such as post-traumatic stress disorder or perhaps chronic depression-<:ould constitute "prolonged mental
harm." See American Psychiatric Association, Diagnostic and Statistical Manual ofMental Disorders 369-76,463­
68 (4th ed. 2000) ("DSM-IV-TR"). See aLro, e.g., Report ofthe Special Rapporteur on Torture and Other Cruel,
Inhll17laJI or Degrading Treatment or Punishment, U.N. Doc. A/591324, at 14 (2004) ("The most common diagnosis
ofpsychiatric symptoms among torture survivors is said to be post-traumatic stress disorder."); see also Metin
Basoglu et aL, Toi1lire and Metrtal HeuIth: A Research Overview, in Ellen Gerrity et al. cds., The Mental Health
Consequences ofTorture 48-49 (2001) (refetring to findings ofbigher rates ofpost-trauroatic stress disorder in
studies involving tortuIe survivors); Murat Parker et al, PsycJwTogicaJ Effects o!Torture: An Empirical Study of
Tortured ani! Non-Tortured Non-PolitidaIPrlsoners, in Metin Basoglu ed.., TOr1ure and Its Consequences: c;urrent
Treatment Approaches 77 (1992) (referring to findings ofpost·traumatic stress disorder in torture survivors).

• 2.6 This is not meant to suggest that, if the predicate act or acts continue for an extended period, "prolonged
mental harm" cannot occur tmtil after they are completed. Early occurrences of the predicate act could cause mental
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. Although there are few judicial opinions discussing the question of "prolonged mental
harm " those cases "that have addressed the issue'are consistent with our view. For example, in,. . . .

the TVPA case ofMehinovic~ the court explained that:
. .

[Th.e defendant] also caused or participated in the plaintiffs' mental torture.
Mental torture consists of'1Jrolonged mental hann caused by or resulting from:
the intentional infliction or threatened infliction ofsevere physical pain or
suffering; . , . the threat.ofitnrninent death ...." As set out above, plaintiffs
noted in their testimony that- they feared that they would be killed by [the
defendant].during the beatings he inflicted or during games of"Russian roulette."
Each plClintiffcontinues to suffer long-tenn psychological harm as a result a/the
ordea/.s they suffered at the hands ofdefendant and others.

198 F. Supp. 2d:at 134(5 (emphasis added; first ellipsis in ,original). In reaching-its concluSion,
the court noted that the plaintiffs were confunting to suffer serious mental harm even ten years
after the events in question: .One plaintift"suffers from anxiety, flashbacks, and nightmares and
has difficulty· sleeping. [He] COD~Ues to suffer thinking about what happened to him during this .
ordeal and has been unable to WOIk,as a result oft~e contip,uing effects of the torture he
endured." Id. at 1334. Another plaintiff "suffers from anxiety; sleeps vrfty little, and, has

, frequent nightmares.... [He] bas found it impossible to return tQ work." Id. at 1336. A third
plaintiff"has freque:nt nightmares. He has bad to use medication to help him·sleep. His
experience has made him feel depressed and reclusive, and he has not been able to work since he
escaped from this ordeal." Id. at 1337-38. And.the fourth plaintiff ''has flashbacks and
nightmares, suffers from nervousness, angers easily, and has difficulty trusting people. These
effects directly 4npact and interfere With his ability to work." Id' at 1340. In each case, these
mental effects were continuing years afterthe infliction ofllie predicate acts.

And inSackie v. Ashcrojt,.270 F. Supp. 2d 596 (En.' Pa. 2003), the individual had been
kidnapped and "forcibly recruited" as a child soldier at the age of 14, and over the next three to
four yeat:s had been forced to take narcotics and threatened with imminent death. Id. at 597-98,
601-02. The court concluded that l1le resulting mental harm, which continued over this three-to­
four-year period, qualified as ''prolonged mental barm." [d. at 602.

Conversely, in Villeda Aldana v. Fresh Del Monte Produce, Inc., 305 F. Supp. 2d 1285
(S.D. Fla. 2003), the court rejected a claim under th~ TVPA brought by individuals who had
been held at gunpoint OVernlght and repeatedly threatened with death. While fycognizing that
the plaintiffs had experienced an "ordeal," the court concluded that they had failed to show that
their experience caused lasting damage, noting that "tbere is simply no allegation that Plaintiffs
have suffered any pro19nged mental harm or physical injury as a result oftheir alleged
intimidation." ld. at 1294-95.

harm that could continue--and become prolonged-during the extended period the predicate acts continued io
oCcur. For example, in Sat:kie v. Ashcroft. 270 F. Supp. 2d 596, 601-02 (E.D. Pa. 2003). the predicate acts continued
over a three-to-four.year:period, a09 the court concluded that "prolonged mental harm" had occurre'd during that
time.
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