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remedy exhaustion requirement where
" he fails to show improper screening
of grievances before filing suil.
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OPINION
PAEZ, Circuit Judge:
In 2002, Ivan Terrance Sapp, a California

state prisoner, filed a. series of administrative
grievances seeking medical care for an eve

. hewever, because a priso ofﬁc:al screened them

|- his” adnnmstrame e

1 -administrative appeals excuses the inmate

1§ 98 uit in federal conrt

boremedies;” as reqmred_by the PIRA,._42 s
1997 () AR

Atiofney General; | - ppeal any a

{ the action bemg appeaied and B

_cemdmon He never ezhausted thess gnevances.

tely ﬁlegi this

- Prison Litigation Hel o
© - In this ‘appeal, We  mist. d-smd whether
prison official’s improper scréenitg of an

- bo éxhiaust under the PURA and, o
Sapps appeais Were. :mproperiy
he_ld_ that," a}though ‘improper " s¢

ed it Sapl‘-‘ (:Iazms .
'sttatlve appea}s ahout
ber. 200 Sa_p filed thi

fitferenice: -hismed;cal nee and chaﬂengmg
ctions, Tn ;!

“prejudice for failure to exhatst his administ

. Although Sapp 'dld
:admmsstmttv rem@d' :

file the mmal gmevance w:t}nn 15w

ithin 15 workin davs of

§;3084 6((:) ; e

At the inforrmal Joved, an ‘nidte must, 1
have ihe mvelfved prsOn empioyee fesdlve the
problem. J4 § 3084.5¢a). T this is unsuecessful,
the inmate must then Gl out 2 “Form 6027 the
‘“Tiynate/Parolee Appeal Form,” describing’ the
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problem and action requested. /4. § 3084.24a). An
“appeals coordinator”. at the prison sereen[s}

each appeal before forwarding it on for review
on .the merits,.Id § 3084 3a). The appeals
coordmator may relect, or “screen,”.an appeal
for various reasons, including failure 6 comply
w1th t_l'_i_e 15-day time: Hmit, incompleteniess or
omission. of . necessary suppomng documents,
ot failire to. attempt o resolve. the; grievance
informally. /d. §§. 3084.3, 3084.6(c). When the
appeals: cogrdinator rejects an.appeal, he must
fill-out-a-form that explaing why the appeal is
unacceptable and instricts the i inmate on whathe
must do to qualify the appeal for processing. 14§
3084. B(d) If it appears from the appeal forny that
the prisoner has difficulty describing the problem
in writing, the appeals’ coordinator must arrange

an inferview with the prisoner to help clarify or -

complete the appeal. Id. §.3084.3(5)(3). Once:
the appeals coordinator allows an appealito go
forward, the inmate must pursde it throﬂgh three
!evels of formal revlew Id § 3084 5

B 5 p’;s:Attempts to Exkaust

Ait;hough Sapp hled ﬁumerous gmeva.aces
ralatmg 16 his eye condition, nope was ever-
considered on the merifs. . .

Fitst, in December 2001, Sapp menttoned.
his: eye cond:tton in a secondlevel “appeal - of
a different grievance  seeking care. for. a:skin
condition. Prison officials rejected this appeal on

the ground that the eye issue was “new” and had |

to be submitted in a separate appeal. .. .-
“Sapp then filed 2 firstlevel appeal regardmg
his eve condition in early June 2002, This.appeal

was. screened for, Feasons not apparent. on the .

record before us.. Sapp.again filed a firstlevel
appeal: on. June 9. 2002, that explmned that tie
had.‘béen having great dif culty in obtalmg

adequ e_.meémai care”: since arrving at: the -

prison in July 2001 He explamed that, doctors
had referred-him o see an sye specialist-at the

University of Californigat Davis €UC Davis”); but

that “this isstie cantifities to go unrecognized. He

expimned that hie had “sibmitted medlcai shp’% miedical

to medrcai staff’ and that the pnso 5
7 I the ™

Requested box an the form, Sapp indicated that -.

he sought (o “fecover from:a critical prcblem :
znd that “the only way. to.remedy the situation is
to continue ﬁhng 60Zs-[appeal forms] and try. G
_ r&medy the'issue atiyway poss:ble

- The ‘next day, Kimbrell, the. pnson s appeals
coordma’wr screened out that appeal.on. the
ground, that Sapp had “not adequately ¢ mpleted
the [602 form] or attached the Proper docyments.”
Kimbrell "noted that “[alnother " appeil was
_screened out and returned fo you lfive days
earlier] on the same issue, it appears: Be. sp' cxﬁc,
about eye condition and action requested.” .\ 1

-Fight days later; on June 18, 2002, Sapp vxsuteci
the UC. Davis Medical Center's Ophthalmolﬁgy
Department and ‘received. only an. examination.
Sapp.then fited anothier inmate appeal on. Jlne
30, 2002, that described the problem s “a long
delay in obtaining adequate inedical treatment
for an [sic] critical eye injury which occutred
{in: 1989, while incarcerated].” He explained that

the medical records were in-his prisoner file
and that he was “having greai difficiléy in ﬁhng
aln] inmate 602 appeal to.exhaust the issue.”
In the: “Action’ Requested” hox, Sapp indicated
that, hie' sought “treatimient 'ag: soon. as possxble,
hecause I need the evelid. surgery, “and I may have
developed an-eve infection.” He also appended. a
twopage description. of the problem, including a
hand-drawn diagram of his eye and at account of
the events that led to hig INUry. -

Two. days later, on. Iuly 2 K]mbreil bcr@eﬂed
out this appsal; again,. because Sapp: had:not
adeguately cﬁmpieted the form orattached proper
doctments. . This ‘time, . Kimbrell -specifically
instructed Sapp to attach his Health Care Request
forny. (Form 73623 or o explain, why the form
wag:not.available:and to *[cllariiy the jssite, have
you -heen. dreated 48 SAC [this: famhty] forthis
condition?: It you- have not recently réquested
treatimient at SAC submit_of [sic}. CDC 7362 to
the-Clinie.” Boﬂerpiate text.at the bottom of the
{orm advised: “This screening action may not be

B appeaied unless you allege that the above reason

igindccurate, In'such case: please | retirn thrs form
{0 the: Appeals Coordmator with the necessary
mfermatmn ) .

Inresponse; Sapp ﬁled a Heaith Care Serv:ces

. Request; Form 7362, on July'20; seekmg “follow-

tpof UG Dayis. otho eye.exam.” Four davs later,

‘prison staff resporided with a note indicating that

Saps would be “seen within the week or 2 weeks.”
The record: does not iidicate whetlier o when
the medical stafi’ ar.,tﬂa]]y saw-Sapp, The record
before us does not show that Sapp ever filed:an
administrative: grievance alleging” that - pfison
medlcai staff failed to see him:as promzsed '
~On - Jily 30, Sapp ‘submitied’ 2" Reasonable
Modification: or Accommodation Request under

the' Ariericans with  Disabilities:. Act seekmg--

help puirsiing his adininistrative remedies. Sapp:
desmbed his disability 4s the “lack of I wiedge
to weite out 2 602 [apbeatform] to suite:[si¢] the

appeals. coocdinatars. approval, o Thalter how
clearly, it is. stated” :Sapp. expiamed that: he had

only:a.seventh grade diication and asked: for
ical treatm t_’I‘he.epnsan ultlmateiy demed
1=

that Sapp was. personaﬁy interviewed” on August
26 and that he gtated that thiv. was: an-“old Issue
fhel appeaied in. 1980.” Again, Kimbrell advised
Sapp: M von neéed medical freatiient; subm:t a
CDC 7362 EHeaIth Care Servic --R

i resp nse Sdpp sty tted Health Care

Services Reqtiests on September 9and 23, seeking

referral to-an eye doctor and surgery on his left
eye. IHisunclear whetheror how, prison officials
responded to these requests. In: any event, Sapp
nevet filed . an. adrofnisirative grievance. about
officials™ faﬂure te respond adequately tﬂ t;hese
requests

On September 23 Sap;: submxtted 4 request
for ax. Qlson review of his medical records: Van
Cor appears -fo-have forwarded this reqiest fo
the. Medical 'Records Office. sometime before
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October 21. -

On November 18 2002, the same d&y that
Sapp sigaed his federal wmp!aunt in this (,ase:,
Sapp ‘filed an administrative’ appeal” grieving
ahout the denial of an Olsox réview of his medical
records and the repeated ‘denial of his attempts
to exhatst his appeals, expia:mng thiat te 'was “at
risk with any health concerns.” Oa; Deceriber 2,
he filed his coniplaint against the defendants in
the Eastern District of California.

At the <ame time that he was attempting to
purstie his administrative remedies, Sapp soaght
to raise his .concerns through other avenues.
He submitted’ two Consiiier Complaint forms
to the Medical Bodrd of California: claummg that
prison medical staff were denying hifm care for
his eye condition. In’ addition; he ‘alerted others
about what he pérceived -as Kimbrelfs Tmproper
screening of his appeals in letters that e wrote
o the California Inspéctor Getieral and to-the
warden, The Inépector “General dechned *to
investigate, and the warden informed Sapp that,
if Tie disagreed with the: screénings he could

“provide a writteir explanatioll’ as to’ “why votr
appeal should qualily for processing ™ In addition,
the warden advised him that he could file a “staff
conplaint™ if he perceived that he was the vxc‘um
of discritmination.

- During the samie fime frame as “Saph’ ﬂIeti
his' appeals rogatding By éve Condition “he
submitted Health Care Services Retjisesis about

a gricvance regarding “medical cate for'a bk]ll
wndmon i Juﬁe 2002,

€. District ant?meeedmgs‘ R
“Sapp filed this § 1983 suit pro Se dgainst

Peterson, “Kinibrell,” Van Cor, “and a fourth
deﬁendani: Dt Crapottarin December 2002, Sapp

allegad that Peterson, a prison’ doctor, denied |

him needed medical treatment;” that Kimbrell,

did not “mention deferidant Peterson by fdmeor
stggest that defendant Peterson was responszble
for the dfleged inadequate treatiment o delays.”
Although Sapp's Noveriber 18; 2002, appedls form
fiamed Peterson, that appeal’ was nf)t exhausted
hefore the suif wasfiled. "

The district jidge- adopted “the magistrate
;udge ] proposed Findings and Recommendations
i il dnddishiissed  Sapps | cldims withott
prejudice. . Sapp nmely appealed.: to' this’ court.
After halding:the ¢ase in. abéyance pending otir

 decision on rentand in"Ngo' v Woodford, 539 E:3d

1108 (9th €ir- 2008) we: appomted pm b:mo
counsei forSa' 5

' H _unsd;cﬁon and Standard of Rewew ; S

*Thie: district couft had Jurﬁsdmtron under 28

’ U $.C-§5'1331 and 1343, and we have jurisdiction
‘under 28 US.C. §1291. We review de tiovo the

district court’s dismissal based on Sapp's fatlure

- to exhaust. (Y& v Lovelock Corr Ci, 50 E3d

1056, 1059 (9ihi Cir. 2007). In deciding & mgtion to

 dismiss for failure to exhatist, a eotrt may “lock
' beyond the pleadings and decide disputed issues
Cof fact” Wya#t o Terhune; 315°E3d 1108, 1119-20

{Oth-Cir ™ 2003). We'review the district court’'s
factual ﬁndmgs for clear error O’Gmms, 502 F3d

' 3t 1059

3 III Dlscusslon =
sther conditions, He also c:uu:c:es;sfuiiy exhausted | -

’Fhe PLRA reqmres 4 prisohier to exhaust his
adrmmstratwe remedies befcnre ﬁhng 2 lawsuit
concermng pnson condmons S

No: _z_tctmn shall be bmught wrth respect' -
T f this title: or: AN other Federal law, bya
“ prisoner confined in any . dorreétional

~ facilityriintilsueh: admnnstrauve remedxes '

: "as are avaﬂable dre exhausted '

the prison's appeals coordinator, improperly |

s("reened hzs gnevmlces seeking” medxcal care,
review of ms triedical records, i that Crapotta
dnother doc,tor, aiso had’ denied _hz e

und:*r Federal Rule of Ctvﬁ Pr_oc sdure |
The * assigned maglstrate “judge”
sropiosed  Fiidings and” Récommefidaiions

remmmeadmg disnissal of the claims apainst |

the temaining defendants for filure to exhanst
s required by the PLREA The' magasu'ate Judge
concluded that the alleged improper Screefimg
of Sdpp's administrative dppeals did niot prevent
~ hifin from exhiusting because, even if his forms

haif not been screened Guf) they would nbt have |

sifficed to exhatist his clais, In ‘particular, the
magistrate judge noted thaf, hefore fling this'suit,
Sapp never submitteéd any grxevame or appeal
reparding thie improper Serésning of the dendalof
an Olson review of his récerds. Almough Sapphiad
filed grievances regarding the ‘denial of medical
treatment the nagistrate” jiidge conchided that
thesd ‘grievinces’ would  net Have sufficed 1o
exhiziist his dlaims agains( Peterson becatise they

- 42 U.8C § 1997¢(5). The Supreme Court has

eld that this exhaustion réquirernent demands
per” exhaustion: Woodford v: Ngo, 548 US.
184 (2008): To * proper{ly] exhatst: aprisoner

_:must cotnply “with “afi ‘agency’s deadlines and

other - critical - procedurak ‘rules” hecause’ Tio

| adjudicative system” can - function effectively
“without imiposisig some orderly Structure’ n~the
_ LOH!‘SE ofits proceedings T4 at 9001 :

" Sapp acknowlédges that He failed to properly

“exhatst his claims, bt conteﬂds that we shoudd
. nonetheiess ‘permit Bis: suit'to"go forward for
* wo rédsons First” Sapp contendsthat'the PERA

requires exhaiistion mﬂy ‘of those administrative
reinedids “that ~aré “ayaila b_'_e,_”_ ‘and “that “the
improper:. screening of " his “appedls " rendered
admiitistrative réinediés  effeciively unavatlable
to hint- Sedond; Sapp urges ds torecognize; dnd
“applyto hfm, an equitable excepiion to'the PERA's

[ exhaustion” “fequirement white "4 prisoner’s

dpecial’ “cifcumstanees  jastify - non:compliatice

“with administiative regufahons We address each

contenuon m tum
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A, Effectively Unavailable Remedie,_s_

1

"ThePLRA requires thatan inmate. exhaust only
those administrative remedies “as are available.”
42U.8.C. §1997e(a). We have recugmzed that the
PLRAtherefore does fiotrequire exhaustion when
circumstances render administrative remedies

“effectively unavailable” See Numez n Duncan
591 F.3d 1217, 1226 (9th Cir 2010}, :
. In Nunez v, Duncan, we held that a prlsoner s
failure to exhaust was excused where He “took
reasonable and appropriate steps to exhaust his
. claim and was precluded from exhausting,
not through his own fault bug by the Warden's
istake ” Id. at 1224 There, the prisoner, Nurnez,
had filed an adrmmstranve grievance. aﬂegmg
“that he had been strip searched in violation of
his Fourth Amendment rights. /d. at 1220, When
prison officials- responded to his grievance by
.saymg that the search was conducted purstiant
to prison regulatlons Nunez appealed to the next
tevel and, in his‘appeal, asked for a citation to the
relevant regulatlon Id The warden construed the
grievance as merely a reqguest for the regulation
and accordingly responded with the citation, Id.
Nunez then sought to get a copy of the regulation
by.going fo the law library, and then, when the
regulauon was not available there, by filing 4 total
of four gtievances, a Freedoni'of Inforniation Act
(FOIA) request, and four letters appealing the
FOIA denial. /d, at 1220-21. He never received a
copy of the regulatlon because, as it turns out,
the warden had given him an incorrect citation o
a regulation that was “restricted” from inmates,
Id. Finally, after many months of smsuccessful
attempis to obfain. the. regulation, the inmate
filed the nextlevel appeal of his mitial grievance
challenging the search..Jd. at 122). That appeal
and the follomng ﬁnal—ievel appeai were rejected
as unfimely; Id,

We excused Nuniez's failure to exhaust his
administrative remedies within the prescribed
time limits becattse Nunez “could niot reasonably
be expected to . exhaust his adrmmsirauve
remedies without the [regulation] .. ., and
because Nunez. timely. took . reasonable and
appropriate steps o obtain it.” Jd, at 1225, Nuziez
reasonably believed in good faith, based on the

watdeil’s response o his early appeal, that the |

regulation. was necessary, not mierely useful,
to. prepatre his appeal. Id. at 1225-26.” Bécause.
the. warden’s mistake in providing the incorrect

citation thus “rendered Nunez's administrative |

remedies effectively unavailable,” we excused
Nunez's failure to exhaust, Id. at 1226,

"As we acknowledged in Nunez, our_sister
circuits have similarly excused prisoners’ failures
to exhaust where administrative remedies were
effectively unavatiable. Jd, at 1224, 'The Seventh
and Eighth Circuits have held that administrative

remjedies are not “available,” and exhaustion is |

therefore not requ;red where prison officials
refuse to give a prisoner the forms necessary
to file an administrative grievance. See Dale v
Lappin, 376 E.3d 652, 656 (7th Cir. 2004); Miller
. Nowris, 247 F3d 736, 738, 740.(8th Cir,’ 2001}
The Seventh Circuit 51m11ar1y has held that prison

“renders administrative remedies
‘unavailable” such that exhaustion is not required
under the PLRA. ¥f prison officials screen.ouf an

ofﬁcwis failure to respond to a properly filed
grievance makes remedies “unavailable” and
therefore excuses a fajlure to exhaust, See Dole
v. Chandler, 438 F.3d 804, 809, 811 (7th Cir. 2006).
The Third Circuit has held that exhaustion was
excused where guards erronepusly informed an
inmate that he had to wait until an investigation
was complete before filing a grievance. See Brown
v, Crodk, 312 E3d 109, 11112 (3d Cir. 2002). And
several circuits have held that prison officials’
threaty of.retaliation can render administrative

. remiedies effectively unavailable such that a
‘prisoner need not exhaust them. See Turner o
" Burnside, 541 F3d 1077, 1085 (11th Cir, 2008);
Meéios 1 Zenk, 495 5.3d.37, 45 (2d Cir. 2007): Kaba
‘1 Stepp, 458 E3d 578, 685-86 (7th Cir. 2006},

Consistentt_with’ these precedents ‘and with

: bur deasmn in, Nunez, we_ hold that i Iinproper

screening of an iinate’s administrative grievances
“effectively

inmate’s appeals for improper reasons, thie inmate

_cantiot pursue the necessary sequence of appeals,

and aémunstrattve remedles are therefore plainly
unavaﬁabie S
Recogmzmg aft - excephon to the PLRA&:

'exhaustlon requ1rement where. prison officials

improperly, screen an inniate’s administrative

" appeals . comports with, “and #ideed promotes,
‘the requirement’s pirposes. As the Supreme
_'Court has: explained, ad:mmstmttve exhaustion
serves
'gives an agency ‘an oppormmty to: correct its

two . PUIposes.. First, - [e]xhausuon
own_mistakes with respect. to. the programs it
administers before it is haled into fedeal cotigt”
New, 548118, 4t 89 (quoting MeCarthy o, Madigan,
503 1LS:: 140,.145 (1992)). Second, “exhaustion

promotes: efﬁmency by aiiowmg clmms to “be

- :m proceedmgs Tiefore ; an agency fhan in hnga’aom

in federal court,” by sometimes * convmc[mg} the

'_"losmg party not to pursue the matter in federal
. couet,” and by “prodicling] a useful fecord for
subsequent fudicial consideration” in gases where

the claim does eventually reach federal conrt. Id.

(internal quotation. marks omitted). If inmates

" did not. pursue . administrative. remedies, these
" benefits would not be realized. Thus, to promote

these benefits,” the PLRA. miakes. éxhaustion
a prereqmsne to_suit so. that fimates have. an

_inceiitive to pursie. administrative: proceedings
.-that they might othermse prefer to. skip. See 1d.

at90 .
J'ust as the PLRA promotes the benefits

" of exhaustion. in this way, .the exception we
_recognize today promotes exhaustion’s benefits
_by remioving afy . incentive prison ‘officials
. might. otherwise have, to avoid meamngfu]ly

_cnnsz&ermg inmates” grievarices by screening
. them for 1 unproper reasons. Excusing a fafhwe to

exhaust when prison officials improperly screen
an inmate’s ‘administrative, appeals helps ensure
that prison officials will consider and reésolve

_ grievances internally and helps encolirage uise

of administrative proceedmgs in which.a record
can be developed that will improve the qiiality of

._dec:ismn naking in any eventual lawsuit. At the
. same firne, tius_exceptmn does not alter prisoners’
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iicentive to pursus ddmmvatrat:wg !‘f’l‘(!‘*dl!‘b to | give h1m an Olson review of }m medtcal records
‘ The grievances that Sapp alleges were imgroperly
screetied did not mention the denial of an Slson
revi w st all Altiwngh Sapp ﬁled a sub 'mwdy

the exteﬁt possible.

2

Having recognized an ex&*@gjﬁ:ion 10 ﬂ‘ﬂi“ PLRA&: B j
| wai fer A" Felspongé befc}re pmuxng thi‘:} su:t—

exhaustion requirement where 4 prison gificial
renders’ adminiistrative  remiedies " effec vi.fé}y
iihavailable by improperly scréening a prisoner's
grievances, we fast next detefmige whether
Sapy falls mthm this exception, "To fall wifhin this
exception; a prisoner must show thiat hie atterpted
to ‘exhaust i administrative remedies bt was
thwarted by improper scresning I particuld
the inmdte muat estabhbh (1), that he dctually
filed 'a grievande or grievapces that) i irsuad
through all levels of administrative appéals, would
hiave sufficed to exhaust the claim thafl he' seeks
to, pursue i federal’ court, ‘and Z) ﬁhat irison
_officials screcnied his grievance o grievances

“for redsons inconsistent with ok unsuppmied by ) ' :
" Kimibrell for 1mproperiy screening. hxs appeaih,
_'he ca:mat becaise he did ot attgmggtlz {0 parsue

-dpplicable reguiatmns
. A grievance ‘suffices fo exhaust i efat i
it puds fhe prison o adequate notice of “the
problent for which' the prisotier secks rédress,
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- first present a csmpiamt at'thejﬁ:‘st levei of the

'-'speciahbt 4t UC Davis His

gned fus federai camp!amt onfhe
. Saphr ther

prevented R from exhaushng thls grievance,
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tomedical Y care
“\_(e_l:y screetied

leve] ’Ihxs screenmg Was propes an inmate it

he wasg unab}e fo recave
d-
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and By rem&dy che iss
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the regulations require infnates to “degcnbe-the
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. action requested.” Id. § 3084.2(a). Although
Sapp s grievance may have implied thdt he
wanted to see any eye specialist, Sapp indicated
in the “Action Recuiested” hox that he wanted
to “recover from a critical problem” mvolving
malpractice. Given the mixed messages in Sapp's
grievance, it was appropriate for the screener fo
seek clarification of the problem for which Sapp
sought redress.

About a week after that appeal was
rejected, Sapp visited a doctor at the UC Davis
Ophithalmology Department. Approximately two
weeks later; oh June 30, 2002, Sapp submitted an
administrative grievance that contamed a detailed
.description of the history and nature of his eye
injury, Inthe “Action Requested” box, Sapp wrote,
‘T requesting treatment as soon as possible,
because I need the eyelid surgery, and 1 may
have developed an eye infection. Plus the dactor
seems to know what to do as far as my evelids.
The issues that lead [sic] up to the damage are
disturbing and 1 have been diligent in tr]yling to
remedy the situation.” Two days later, Kimbrell
screened ot this appeal, this ime because Sapp
had not attached a Health Care Request Form
showing that he had sought, and been denied,
medical treatment. Kimbrell further explained,
“Clarify the issue, have yoil béen treated at SAC
[this prison} for this condition? If you have not
recently requested treatment at SAC submit
of Isic] CDC 7362 [Health Care Redquest form]
to the Clinic.” This screening was also proper.

The regulations allow an appeal to be rejected .

if necessary supporting documents are not
attached.” Id. § 3084,3(c) (5). Sapp did not include
a copy of a Health Care Request form indicating
that he had tried to obtain medical care through
the proper channels. Nor did Sapp contest the
screening decision by returning the form “with
the necessary information”—in this case, a 7362
Health Care Request form showing that he had
sought, and been denied, medical care— as
boilerplate text at the bottom of the screening
forin advised him he could do. Importantly, the
screening did not preclude Sapp from getting
medical care. To the confrary, it instructed him
on how to get it: by submitting a CDC 7362 form
to the clinic.

" 'More than two weeks later, on July 20, Sapp
submifted a 7362 form requesting a followup
appointinent with the ophthalmologist at UC
Davis. Although the record does not reveal
whether or how prison officials responded to
this request, Sapp never filed a grievance about
the officials’ failure to respond adequately to this
reguest,

On Aungust 30, Kimbrell again rejected the
appeal that Sapp had submitted on June 30, this
“time for failure to comply with the 15day time
Timit ? On the screening form, Kimbrell explained
that a prison official had personally interviewed

Sapp the day before, and that Sapp had indicated
that this was an “old issue” that he had appealed
in 1990. This screening was also proper. The form
indicates that prison officials, consistent with
the regulations, recognized that Sapp appeared
to have difficulty explaining his complaint in
writitig and accordingly Had interviewed him in
person to clarify the basis of the grievance. See

Id § 3084.3() (3) (requiring an interview when
“an appeal indicates the appellant has difficulty
describing ‘the problem in writing”). In this
interview, Sapp apparently explained that he
sought to appeal the inadequate medical care
he had received in 1990 when his eye was first
injured in prison. ¥ this were his complaint, he
did indeed miss the 15-day deadline. Imgortantly,
however, Kimbrell alse acknowledged that Sapp
might be ‘seeking ctirrent niedical treatment
and again advised him on how to get it, noting
at the bottom of the form, “If you need medical
treatient; submit a CDC 7362 to the Clinic.”
. Thus, all of Sapp’s administrative appeals
were screened for proper reasons. Admiinistrative
temedies. wete accordingly “available,” and Sapp
vras reqrired fo exhaust them.
Iii reaching this conclision, we do notforeclose
the possibility thdt éxbaustion might also be

‘excused where repeated re;ections of an ininate’s

ghievances at the screening: stage give rise to a
reasonable good faith’ belief that administrative
temedies aré effectively unavailable, Such an
excuse is not available here, however, because,

‘despite the repeated Screenings, Sapp could have

16 reasonable belief that administrative remedies
were effectively unavailable. Kimbrell specifically
instructed Sapp on how t0:seek medical care, and
on Tiow-to appeal any denial of care, but Sapp did
notfollow those instrictions.

" We'further fiote that nothing in the: district
coiirt record suggests that the prison had created
draconian procedural requirements: that would

“ripl ] up: all but the most skilliul prisoners

which ntight also render aditinistrative remedleb
effectively imavailable so as to excuse a failure to
exhaitst. See Ngo, 548 U.S. at 102 (leaving open
the-possibility that an exception to the exhaustion
tequirernent might exist in-such circiumstances).

‘Sapp had a clear avenue to follow to receive

medical care or to exhaust his remedies if he
did not receive the desired care. First, he could
have filed a 7362 Health Care Request form, as
Kimbrell suggested he do. If prison oificials dzd
not respond, or did not provide the needed tare,
he could have filed a grievance aboit the demal
of care, and appended the form showing that he
hiad requested the care in aceordance with prison
pmcedures Then, He could have pdrsued that
grievarice through the full administrative appeals

-process: Nathing in the fecord indicates that these

apparently straightforward procedures “tripf |
up” ordinary inmates: To the contrary, Sapp has
proven his own ability to navxgate them, as he
sticeessfully exhausted 4 grievance about medical
care for 4 skin condition aréund the same time ds
he pursued his appeals about his eye condition.

Beécaiise "Sapp's ‘grievatices  Wete properly
screenied,’ becatise . he  Had:'no feasonable
good faith “belief thiat administrative remedies
were effectt_ve}y unavailable, and because the
prison’s: adininistrative grievance reg:me was
not so cm:nplex as fo trip up most prisoners,
administrative remedies were available within the
mieaning of the PLRA, and Sapp was accordingly
required to exhaust thern.
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B, Equitable Exception to Exhaustion

We next consider whether, notwithstanding
the availability of ddlmmsimuve remedies, Sapp’s
special circumstances entifle him to an Lqultable
exception to the PLRA’s exhaustion requiresient.
Although Sapp does not precigely arficulate
what equitable exception would apply. to him, he
suggests that his significant difficulty in following
the grievance process, his reasonable belief that
he could not pursue the prievance process any
furfher, his limited education, and the fict that
he did not deliberately bypass the adminisirative
scheme warrant an equitable exception here:

. We peed not decide here whether such
circumstances might wartant an’ sguilable
excepiion to the PLEA% exhaustion requirement,
however, because Sapp would. net qualify for
it. A}though Sapp’s request for a reasonable
accommodation to help him  satisfactorily
complete an administrative grievance. form and
his many. dttempts to pursue his wmpldmt outside
of the prison’s administrative grievance process—
through leffers to the Mediml Board of Califoria,
the warden, and the California Inspe{,tor General
~siggest that Sapp dld ‘believe in good faith
that he could not purste ihe. admimstrative
grievance - process any further, that subjective
belief was, not reasouable, as explatned above.
The prowdm‘es for obidining medical care were
clear: file a 7362 Health Care Reques’z form, and
then file an administrative grievance i officials
failed to-respond. Kimbrell specifically advised
Sapp to submit a 7962 form if he sought medical
care. Although Sapp filed several such forms,
he never followed up by filing a grievance about
prison officialy’ failure to respond adequately o
those Fequests. Becanse he never even attempted
to file any such grievance, he could ot have
reasonably believed that he could 1ot pursue the
administrative appeals process any farther,

We therefore decline to exeuse Sapp's filure
to exhaust under the eqmtable exrept:on he
DFCPOSES, . _ e .

IV. Conelusion

We. hold that adm:mstrauvc iEII}tdwb are
“effectively unavailable”dand st the PLBAS
exbaustson_ requivement is therefore excused-
~where prison. officials Improperly - screen s
prisoner’ s grievance or grievances that would have
sufficed to exhaust the claim that the prisoner
secks to pursue in federal court. Nonetheless,
we conclude that Sapp’s failure to: exhaust is
not - excised because prison, officials did. pet
improperly screei any grievances that .would
have sufficed to exhaust his claims. We further
conclude that Sapp is pot entitled to-any eqmtable
exception to the PLEA's exhaustion requirenient.
We accordingly affirm the district court’s order
dismissing Sapp’s claims without prmudlce

AFFIRMED.

* The Honorable Edward R Korman, Sentor United States
District Judge, Fastern District of New York, sitting by

Tuesday, September 28, 2010

'd&signaﬁen

A Oism: revxew is. “ani’ adimiristrative procedure Whisch
alliss att Tnmiats to review his central file,” James v Smbwer,
Na. CV 07880 TUCH RC{, 2010 WL 2605634 *I (E D Ca[
Jﬁne* 28, ‘?01(}) :

W dodot, howvver mean 167 suggest that an mmai:e
must diterapt to-exhaust 2 grievance: about-any. improper
screening i order for 1mpr0per screenmg 1o &xwfse a
failure to thaw’t othier claityis,

¥ Sapp ) n:lams that he did swt resubmlt hlS June 30 appea!
form, se itds unclear why Kimbml[ rejﬁc’(ed this form. a
second. thne, W}ly Kimhrelt considered this appeal again,
however is 1rrelevant ?:0 our dna.iysls
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OPINION
CLIFT()N Circuit Judge

Tlmothy Lee Wiard, an mmate held by
the ' "Arizona Department ‘of  Corrections
(“Department”), appeals from the district court’s
summary judgment in favor of the' Director
of ‘the  Department. ' Ward afleges that the
Department’s withdrawal of $50.00 from his
pnson wages pilrstiant td-an Arizona statiite that
requires’ that amotunt of money be pliced in a
dedicated discharge ‘account, to e paid to him
upon his release from incarceration, violatés the
Fifth and Foiirteenth Amendments. He seeks

3 immediate access o the funds, because his 197-

vear sentence makes it unhkely that he will ever
be refeased prior to his death. The district céart
demed Wﬁt‘d ¢ Tairm, We affir .

I B&Lkgretmd

Ward was sentenced to 197 years in the
custody of the Department as a restlt of twenty-
two felony convictions. As a prisoner who
works, Ward iz cntitled dnder Arizona law to
colnpengation at a'taté to be determined by the
Directir. Ariz. Rev. Stat, §31- ?A(A) For the most
part; this compensation’is placed in the inmate’s
spendable Accoutit and may be withdrawn for
certain. enumemted purposes, such as”iftmate
store purchases (F long distance telephione calls.
Wxthdrawai of ﬁmda reqmres: approval by pﬂso::

Pursuani to %ctlon 31-237¢8) of the Arizona
Revised . Btatufcs, & percentage-of ‘the wagés
carned by a prisonef must be deposited by the
Deptirtient info 4 séparafe”account, called:a
dedicated d;sacharge accotnt, miil that accoant
registers & 350.00 balance. The money held in
thiis aecoumt is'not available for the priscier to
spend. while he'in' prisonBut will be. distributed
to hini-as *gate money” wheh he 1§ distharged
or'ig tansferied to cominunity feledse or home
drrest 58k Arizs Rev St g 31*23’7(13) Fa
prisoner dies in prison, the gate moneyis applied
to cregiation costs'or oti;er reIated expensee and

or hEIE‘Z As required by ‘the Arlzona statate,
$56:00 was withheld frény Ward's prisoty wages
and isheld by the Department in his detiicated
discharge account.

“Ward filed prose 442 118.C. § 1983 eyl rlghts
silit against the Dirsctoralleging denial of access
o thecatirts in violation of the Sixth Amendineht.
Herarfienided his: ccmplamt 1o add 'z clain that the
Wlthh@!dmg of his wages tonstitiited & violation
ofthe' Eighth' Amiendment ‘and “sought both
contpensatory wid- pumuve damiages againgt
the Difectdr; as well ag Injilnciive relief, ‘Ward's
complaint was dismissed by the® district court
for failire to sfite o claim. Ward appealed: the
disinigsal to this court, We affirmed the dismissal
af -the atéess-torcouris claim but Feversed the
distiissal of ihie dasproeess " claini, révbanding
for fiirther proecedings; which-will bé mere fully
described below?® See Ward s Hlewart; 51 F Appx
229 Otk Cir. 2003) (uppublishedy.©

After the cage Feturned o d:stnct court, the
Director moved for supnmiary judgment on the
due-procoss elafiv] asserting that e was entitled
to qudlified and sovereign inmnnity, The district
colrt ‘granted partial summary judgment in the
Director’s favor, holding that the Director ‘was
entifed- to' qualified imitunity regarding his
peraaiial liability dnd to soveraign immunity for his
official actions. The court also granted summary
judgmerit for the Director-on Ward's due-process
claini for pemitive datiages’ The court did not at
that poiit: grapt summary judgiment on Ward’s
claim for injunctive  relief, instead ordenug
suppk,menfa] briefing on that issue.

In his supplemental brief Ward for the first
time alleged viclations of his Fifth and Feurteenth
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Amendment rights against the gowrmnent’s
taking of property without just compensation.
Following consideration of Wards claims,
including the new takings claim,' the district
court denied Ward's request for injimctive relief
and dismissed the remainder of his claims.

‘This appeal followed.”

{i. Discussion

We review the district court's summary
judgment de novo, See Universal Health Servs.,
Inc. p. Thompson, 363 F3d 1013, 1019 (@th Cir.
2i04). Our review is governed by the ‘same
siaadard used by the trial cotrt tnder: Federal
Rue of Civil Procedure 56(c). Adcock . Chryslér
Corp., 166 F.3d 1290, 1292 (9th Cir, 1999), “We
must determme viewing the evidence in the light
- most favorable to the nonmoving party, whether
there are any genuine issues of material fact
and whether the district court correctly applied
the relevant substantive law.,” Universal Health
Serus., 363 F3d at 1019 Gnternal quotation marks
omitted) Where,ashere the underlying facls are
fiot in dispute, we are left to determine whether
the district court correctly applied the Taw. [, .

Ward's primary argusrient on appeal is that the
withholding of the $50 for gate money. constituted
a taking of his private property n violation of his
constitutional rights. The Takings Claiise: of the
Fifth Amendment prohibits the government from
taking private property for public’ dse. without
just. compensation. This right is applicable. to
the states through the Due Process Clause of
the Fourieenth Amendment. Webbs Fabulous
Pharmacies, Inc. v. Beckivith, 449 U.S. 155, 160
(1980).

To establish a violation of the Takmgs Clause,
‘Ward must first demonstrate he has 3 property
interest. that is . constitutionally protected
Sehneider v. Cal. Dept of Corr. (Schueider II),
151 F.3d 1194, 1198 (Uth Cir. 1998). “Only if [the
plaintiff] does indeed possess such an:interest
will a reviewing court proceed to determine
whether the expropriation. of that interest
constitutes. 2 ‘taking’ within the nmeaning of the
Fifth Amendment.” Id. Property interests. are
niot constltutmnaﬁy created; rather, protected
property rights are “created and their dimensions
are defined by existing riles or understandings
that stern from an independent source siich as
state law.” Bd, of Regents of State Coll. v, Rotft 408
U.S. 564, 577 (1972). .

Inmates forfeit many of their tradliwnai rzghts
{o. property. See Givens . Alp. Dep’t of Cors, 381
T3d 1064, 1068 (Lith.Cir. 2004).. And mimates
did not have a profected property interest in
their wages at common law, See Calero- Toledo
v, Pearson Yacht Leastng Co., 416 US, 663, 682
(1974). The. Supreme Court. of Arizona has
recognized, however, that Arizona created a
protected property inferest in inmate. wages by
statute. See Zuther v. State, 14 P3d 295, 302 {Ariz.
2000); Ariz. Rev. Stat. § 31«254(A) (“Each prisoner
who is engagedin productive work . .. shall recelve
for the prisoner’s work the compensation that the
director determines.”). It is thus undisputed that
Ward has a protected property interest in his
prison wages,

Nonetheless, courts: have consisteritly: beld
that such statutes granting inmates a protected
property interest in their wages may also lLinit
and define the contotirs of suchinferest See; eg.,
Washiefske v, Winston, 234 H3d 170, 185 (4th Clr
2000) (“[Aln inpate has no property interest in
any ‘wages’ from his work in prisen except msofar
as the State might elect, through statute, to givé
him rights™); Rochon v La. Stale Penitentiory
Inmate Account, 880 F.2d 845, 845 (5th Cir. 1989)
(“[Petitioder]. receives incentive  wages -solely
because of the sfate statutory scheme, Thus, the
nature of his property interest in those funds may
be defined by the reasonable provisions of that
legislation.”): see also Givens, 381 F.3d 4t 1069-70
(holding that the statutory provisions creating a
property interest in inmate wages do not create an
interestin the interest accrued on their accounts);
Allen v. Cuomo, 100 E3d 253; 261-62 (2d Cir. 1996)
(holding that the statute’ prov;dmg for payment
of inmate wages did nof create an entitlement
in access to wages prior to release); Hrbek n
Farrier, 787 E24 414, 416 (8th.Cir. 1986) (holding
that the stammry scheme allowed for deductions
from prison wages ‘and stating that the “statutory
provisions clearly establish that [petitioner] can
assert no legitimate claim of entitlement to the
full amount of his wages based upon state law”).

In Tellis v. Godinez, 5 ¥.3d 1314 (8th Cir. 1993),
we considered a Nevida mmate’s right to interest
earned on momey deposited in his personal
property fund. In holding that the mmate did have
a constitutionally protected property interest, we
determined that we needed to ook not only at
the plain language of the section of the statute
providing for the irimiate’s property interest, bt
also its context within the sutrounding st:atntory
framework. Id, at 1316:17 (“[T ]he statute is to be
read as a whole, since. the meaning of statutory
language, plain of 1ot depénds on context.”)
{internal quotation marks oniiited).

n turiing to the Arizona, statutory framework,
we begin by observing that in Zuther, the
Supreme Court of Arizona fejected a challenge
by a different Department inmate fo the same
gate-money reqmrement that i at issue in this
case. While recognizirig. that the infpate had a
statutorily-created property interest in his wages,
the Arizona court held that the inmaie had ‘o
constitutional vight to possess that property
while in ptison, and [that] the delay in access fo
the amount withheld [was] at most a de minimus
deprivation.” Zuther, 14 P3d at 302

We pointed out in our previous decision in
this case, however; that Zuther might not be
dispositive hiere because : Zuther had actyally
been released and granted access to the withheld
funds, see id, at 298 n.2, while Ward is serving
a 197-year sentence and therefore will. probably
never gain personal access to the ﬁmds Ward 81
E Appxat 229, .

On_remand, the district court con
the cohseqiiences of Ward’s, partimﬁar senty
on_ the withholding of wages. in the: dedxcated
discharge account and concluded that the
application of the requirement did not aIter the
gutcome for two reasons, First, even pnsoners .
sentenced. to life 1mpnsonment are: sorhetinies
able to obtain reiea,se prior. to expiration. of thelr
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matural life through reversal of their conviction
or sentence on appeal; reprieve, commutation, or
pardon; or.a reduction of sentence by ‘subsequent
law, Second, funids held in 2 dedicated dlscharge
account for an inmate who dies in prison are
applied to his crémation or other final expenses,
and any remaining funds inure to his estate. We
agree with the disitict courts conclusion.

. Arizona statutes impose several limitations on
an iniate’s spending of his wages and delineate
mandatory deductions from inmates accounts,
These Hmitations and mandatory deductions
indicate the sfate’s intent to place restrictions
on an inmate’s control over the wages he has

earned, Section 31-254 of the Arizona Revised

Statuies leaves the amount of compe_nsatmn for
inmate work to the discretion of the Direcior.
Ariz. Rev. Stat. § 31-254(A). The statute provides
for mandatory deductions from inmate wages, not
anily for the dedicated discharge account, but also
for court costs, room and board costs, and court
ordered dependem care, Id. § 31-254(IN), (E). The
Director is also given explicit authority to regulate
inmate usage of the funds in prisoner spendable
accounts. fd. § 3:230(B) (“The director shall
adopt rules for the dishursément of monies from
prisoner spendable accoitnis.”). Additionally, the
statitle creating the dedicated discharge account
does noi ;}mvxde for exceptions of adjustments
based on the length of an mmate’s sentence. Id.
§31-237.

These statules Lleariy establish a framework
under which inmates’ property interest in their
wages is limited by the oversight of the Director
and is subject o mandaiary deductions. The
statules do not give inmates a full and unfettered
right to their property but rather restrict their

control over their earpings. Accordingly, Ward ¢

d{}es not pussess a protected property mnterest
in the immediate access to wages held in his
dedicated discharge aceoiinf, because he does
not currtnﬂy have the stafutory cight fo use
these funds in-the account. Ward's life sentence
does not alter this outcome. While these funds
are Ward's pmpertv the Dirécior may properly
restiict his access fo them without offending
traditioral notions of property law.

Ward argies that even i 2 statiste does not
explcitly create a property interest, such right
iy nonetheless still exist. That is true. We held
in Schuneider IT that courts must CQBSldCK‘ whether
the claimed propediy Interest is “a Tore notion
of constitutionally protecied property imto which
state regulation sithiply may not intrdde without
‘prompting Takings Cl&use scrufiny.” 151 F3d at
1200, Property’s “core” meaning is determined “by
reference to traditional background principles” of
propﬁrty taw.” Id. at 1201.

" In Schueider I we examtined the California
Department of Corremons failure to pay interest
on funds deposilted in inmate frust accounts,
Id. at 1195. We held that “[tlhe ‘interest follows
principal” rule’s common law pedigree . . . leaves
us with fittle doubt that interest incotne of the sort
at issue here is fundamental that States may not
appropriate it without implcating the Takings
Chiuse.” Id. In the fourth round of litigation in
Sthieider, we held that California’s failure to pay

interest was therefore 2 taking under the Fifth |

_Daily Appellate Report

15087

Amendment where the inferest was diverted to
a commen inmate welfare fund. Schneider v Cal.
Dei’t of Core (Schneider IV), 34b E 3& '2’16 719-21
9th Cir. 2003). -

Ward’s claim does not concern a “core nomm
of constitttionally protected property” Az we
previously explained, under common law prison
mmates ot their vglits to tnfettered econtrol and
use of private'property. The dedicated discharge
account, while fiot currently aceessible by Ward,
is heing Beld for Ward’s behefit, Tt will be' pm(i o
hitin apon’ dischirge, nsed for his final sxpenises,
or left t6 hig heir. If has not and will not be taken
aiid ysed by ihé govermpent for its own bénefit
or for the Benefit of anyone else, uilike the
interest income in the Sehneider cases, which was
permaneiitly taken by the California Department
of Corrections ard placed i a cominon fund 1o be
tsed for the inrnate population as a whole, In light
of Ward's limited property right in his wages and
thefact he hasitiot suffered a permanent taking
of his wages by thelr placement in & dedicated
discharge dccount, Ward hag not stated a-claim
fot the “uncopstitational takiig of his property.
The dedicated “dischiarge ageount here this
differs from’ inmate accounts at issue in” dthior
cases where 'we held that the I“aklrsgfa Clause
wis iplicated Soe, oy, Schneider TV, 315 F3d
at T1921; Melntyre v Bayer, 359 E3d 1097 1999.
1100'(Gth Clr. 2003) (holding that pooling interest
on -Nevada insate frust accounts and réduliring
inndtes o conttibute a portion of thelr wages
o & victims' compensation fund implicated the
Takings Clavse).

Ward dlso makes a due process cldim, but that
is not viable either. To establish a due process
violation, an inmate “must demonstrale that Thel
hals] been deprived of & protected Uberly or
property interest by arbitrary governmentaction.”
McKinney v Andeyson, §24 E24 1500, 1510 Hih

Eir. 14991); vecated on other grounds by Helling n

MiKinney, 502 USS.903(1991). As discussed
above, Ward does tot have 4 protected property

- interestin the curtént use of the funds in the

dedicated dischiarge acooutit; and he has not been
permatently deprived of any property interesi.
Furthermore, the goverument’s action here is
et arbibrary; ds the distict court pointed out,

ig]ate money promotes public welfare and the
cominon gaod by mdmg immates” integration into
snciety and removing the immediate *;emptaﬁon
to acqiiire needed finds thtough Hlegal means.”

TH. Conclusion

Ward does not have a current possessory
property isterest in the wages withheld in the
dedicated discharge account and he bas not
beety permanently deprived of those finds, so
the Departnient’s withholding of the $56.00 from
his wages for gate money does not viclate his
constitutienal rights. The district court properly

granted stmmary judgment for the Director.

Bécause afour resolution of that issue, we do not

need to address the separate argumenisregarding

gualified immurity and punitive damages.
AFFIRMED.
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! Charles L. Ryan is substituted for former Director Dora
Schriro, who had herself been substituted for former
Director Terry L. Stewart.

¢ Department Order 71165, providing for the disposal of a
deceased inmate's property, was amended effective April 16,
2009. It supercedes the previous 2007 version of the order,
which was cited in the district court’s decision below. The
current version makes no specific imention of the proposiion
that dedicated discharge dccount funds will be applied first
to a deceased inmate’s cremation costs, suggesiing that tre
funds may simply be released to the prisoner’s estate ot heir,
This amendment has no effect o oty decision.

¢ The district court interpreted Ward's Eighthi Amendment
clam as 2 dudprocess chibm, and we followed this
inlérpretation,

* “The district court efected to consider Ward's takings claim
because the allegations of a pro se complaint are held to
a less stiingent standard, Haines v Kerner, 404 U.5. 519,
520 (1972) (per curiam), and hecause the Director had
the opportunity to respond to Ward's takings claim in his
supplemental reply brief. .

S In this appeal Ward has been represented By couinsel
appearing pro bopo.




