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Taylor the Terrible
by Thomas C. O’Bryant

n May of this year, fires burned out of control*

throughout several parts of Florida. Areas of the State
were ordered to be evacuated. State and local government
agencies began making preparations. The - Florida
Department of Corrections was no exception. Prison
officials determined that one of the dorms at Mayo
Correctional Institution was to be cleared out in order to
make room, if necessary, for prisoners from the Columbia
County Jail. Some of the prisoners in C-dorm at Mayo
were moved to available beds elsewhere on the
compound; others, approximately 115 of us, were
temporarily transferred to Taylor CI Annex.

From 1996 through 2006, I was housed at various
institutions throughout the Florida panhandle. 1 was
convinced that Holmes CI was the worst institution in the
State of Florida. When I arrived in Region II I began
hearing negative things about Taylor CI. From what I
heard, it sounded as if Taylor and Holmes were very much
alike. I was about to find out first hand.

When we were transferred we were told by Mayo
officials that we could not-take anything, with us except
personal hygiene items. That was probably a goed thing.
We did not have much property for the in-take officers at
Taylor to search. Therefore, it was that much less time we
had to spend in the visiting park with staff going through
the in-take process. ,

Initially we were taken to Taylor CI Main Unit. Upon
arrival, we were told the normal spiel one hears every time
one is transferred, “You're not at (fill in name of prior
institution) anymore.” While going through the in-take
process at Taylor, though, it was apparent that things at
Taylor were different from most other institutions. It
started to feel as if I were entering the Twilight Zone.

To be identified during the in-take by one of several
female classification officers, we had to stand up, place

- our hands behind our backs, look down at the floor, and

walk around several rows of chaits to where the
classification officers were sitting at tables. There were
strict orders shouted from the guards to not look up from
the floor when speakmg to the classification officers. The
guards giving this asinine order declared, “We don’t want
you looking at any of the women here.” Of course, out of
habit, a ¢ouple of pusoners were unfortunate enough to
look up when answering the classification officers’

questions. One was yelled and cursed at; the other was
immediately placed in handcuffs and taken to
confinement. Effectively, we were huxmhated and
“hooded” from the start.

From the first moments at Taylor one thing became
obvious: unprofesslonalism was rampant among the stafT,
This  first impression was . reinforced by personal
observauons during the week we spent there, as well as

pnsoners, threatemng them, and a constant barrage of
verbal abuse and harassment by staff. It is a daily
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occurrence at Taylor CI.

I was told by Taylor prisoners that we actually had it
easy during the in-take process. Normally, according to
those prisoners, the guards like to actually slap a few
prisoners for looking up from the floor while being

- processed in. I was also informed that if we had came with

all of our property that, it was more likely than not, almost
everyone would have had property confiscated. Whether
the property was authorized and legitimately belonged to a
prisoner is irrelevant to Taylor staff. If the guards felt like
taking something, they would simply take it. No receipt or
confiscation slip gtven as requnred by FDOC rules. Simple
as that. ‘

Speaking to prisoners unfortunate enough to be housed
at Taylor, I lcamed that physical abuse of prisoners, as
well as widespread verbal abuse, was not uncommon. Nor
is blatant retaliation. File a grievance, expect to go to
confinement. Get placed in handcuffs, do not be surprised
if you get hit by one or more guards on the way to
confinement. According to some that I spoke with, a few
months before we were transferred there several guards
beat and kicked-a prisoner on the sidewalk in the middle
of the compound, while the prisoner—surprise, surprise—
was already handcuffed behind his back. From my
personal observations of the attitudes and behavior of the
guards there, 1 have absolutely no doubt that such
incidents are fairly common at Taylor Cl.

FDOC Secretary. Jim McDonough has claimed that
abusive behavior by prison officials will not be tolerated
under his watch. If the recent firings at Hendry CI are any
indication, Mr. McDonough seems to be backing up his
words with definite action (see last issue and this issue of
FPLP). Hopefully the housecleaning at Hendry will not
turn out to be an isolated incident. A thorough purging of
staff at Taylor ClI is in order as well, before someone is
seriously injured or worse. ‘

While a changing of the guard would make things
somewhat more humane at Taylor, it would not have any
impact on another problem. Bugs. And | do not-mean
psych prisoners. The institution is infested with biting
ingects. It seems as if a person spends more time swatting
at bugs and scratching their bites than anything else.

And of all the institutions ! have been to, the recreation
yard at Taylor Annex is the worse I've seen. The weight
pile could fit inside two two-man cells. The softball field,
pillow cases filled with sand for makeshift bases.

Those of us who were transferred from Mayo to Taylor -
were fortunate in only staying there for a week. To those
unfortunate enough to be housed at Taylor, 1 say keep
your heads up. While Mr. McDonough cannot do anything

" about the bugs, and probably won’t do anything about the

rec yard, he can do something about the unprofessional
and abusive staff—if he receives enough valid complaints
about them. Change only comes when you fight for it. m
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The Great Unobtainable Writ:
Indigent Pro Se Litigation After the
Antiterrorism and Effective Death Penalty Act
of 1996

Thomas C. Q'Bryant*

I. INTRODUCTION

Imagine a defendant pleading guilty to an offense and being sentenced to life in prison after his court-appointed
attorney informed him that, under the plea, he will be eligible for release after ten years. His attorney reiterates this
understanding in open court at sentencing, and neither the prosecutor nor the judge refutes him. Now imagine that, when
the defendant arrives at prison, he learns that—contrary to his counsel’s information—he will never be released from
prison.'

Under such circumstances, a person should be able to receive some sort of relief from the court system. What
happens, however, if the state court system refuses to rectify the matter? Traditionally, a defendant could tumn to the federal
courts, but for ncarly a decade access to the federal courts has not always been available due to a devastating combination:
pro se litigation® and the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”).

I have been a “jailhouse lawyer” since 1997, and | have encountered hundreds of situations like this.
These cases arc not limited to defendants who entered into negotiated pleas based on incorrect information
provided by defense counsel, but also encompass defendants whose defense counsel failed to investigate alibi
~ witnesses or exculpatory evidence, seek the dismissal of sleeping jurors, object to prosecutorial misconduct, etc.
In all of these cases, defendants have been unable to seek federal review of their claims.

I have been incarcerated since June 10, 1995, and I am serving two concurrent life sentences in the Florida
Department of Correctlons for robbery while armed with a firearm and attempted first degree murder of a law
enforcement officer.’ Because of my financial inability to retain an attorney to pursue any post-conviction matters
for me, 1 had to engage in two extremely difficult tasks: 1 had to teach myself the law, and I had to represent
myself. I had to perform these tasks using only the limited resources available to me inside the prison walls and
while trying to adjust to prison life, overcome mental health issues, such as severe depression, and fight a drug
addiction.

In this Article, I will discuss the difficulties faced by those of us who, because we cannot afford to hire
counsel, must challenge violations of our federal constitutional rights ourselves.

When Congress enacted AEDPA, it curbed the federal judiciary’s habeas corpus jurisdiction® and
undermined the ability of pro se prisoners to file meaningful federal habeas corpus petitions. As a result of this,
many individuals incarcerated in the state prison systems are unable to obtain federal review of potential
consmunonal VlOlatIOI’lS, simply because they cannot afford to retain counsel to pursue post-conviction matters on
their behalf.’

In this Article, I will demonstrate the unreasonableness of AEDPA by addressing some of the problems that
plague indigent pro se litigation by prisoners—problems which AEDPA greatly enhanced. In Part II of this Article, I will
present a brief summary of the writ of habeas corpus and its purpose. In Part III, 1 will dnscuss AEDPA and the changes it
created. Because the most critical component of pro se litigation is the prisoner himself,® 1 will devote Part IV to an
examination of the prisoner and the resources available to him. Specifically, 1 will examine the educational
background and mental health of prisoners, as well as the process of memory acquisition as it may affect a
prisoner’s memory of his trial. I will also explore some of the defects and inadequacies of prison law libraries,
of the legal assistance available to prisoners, and of prison officials’ application of the Supreme Court holdings
attempting to minimize the hurdles indigent prisoners face in pursuing judicial remedies. In Part V, I will use
my own criminal case to demonstrate how AEDPA is preventing federal judicial review of violations of federal
constitutional rights. | will conclude, in Part VI, that AEDPA’s restrictive provisions should be re-pealed
because they are unreasonable and unnecessary.

I hope this Article brmgs to light a matter I believe was overlooked by Congress when it enacted
AEDPA: the reality of pro se prisoner litigation.

II. THE IMPORTANCE AND HISTdRY OF HABEAS CORPUS
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Habeas corpu""a\so known as the “Great Writ,” has long held a place in the American legal system.’
" Moreover, lt is of such importance, that it was once claimed that it, along with the Ex Post Facto Clause of the
Constitution,'® eliminated any need for a Bill of Rights."”"' :
The Great Writ was available as part of common law'? in the American colonies'® and was included in
the U.S. Constitution after the colonies won independence from England.'* The very first statute enacted by
the First Congress empowered the federal courts “to grant writs of habeas corpus for the: purpose of an mqunry
. into the cause'of commitment.”'* This authority, however, was limited to cases involving federal prisoners.

Since Congress did not define the term “habeas corpus,” courts had to resort to the common law for

clarification of the statute. Even though the purpose of the Great Writ was to secure the liberation of those

nlawfully incarcerated, at common law, a judgment of conviction rendered by a court of general criminal
jurisdiction was conclusive ?roof that the conf’ nement was legal. Thus, such a judgment, without more,
prevented issuance of a writ.”

" In 1861, 'at the beginning of the Civil War, President Lincoln suspended the writ of habeas corpus. This
suspension was meét with the immediate protest of Chlef Justice Roger B. Taney, who claimed that only
Congress held the authority to suspend the Great Writ.'® Chief Justice Salmon P. Chase later reaffirmed the
magnitude of habeas corpus, describing it as “the best and only sufficient defense [sic] of personal freedom.”"
With the Judlmary Act of 1867, Congress changed the common law rule by providing for an inquiry into the
facts of detention, a process now referred to as an evidentiary hearing, and expanded the federal courts’ habeas
corpus authority to encompass state pnsoners ® Over time, the habeas corpus. statute was recodified several
times, but the basic grant of authority to issue the writ remained unchanged.?'

For centuries a person deprived of his hberty has had habeas corpus available to deliver him from unjust
confinement.”? However, this beacon of hope is beginning to fade, and the writ of habeas corpus may now be
evolving into what could be considered the “Great Unobtainable Writ."

Untll recently, two important characteristics of habeas corpus remained unchanged. There was no statute of
limitations? for seeking the writ because it was believed that the rlght of personal freedom from illegal restraint
never lapses.”?' Also, there was no prohibition against successive applications for a writ.** Sadly, public
perception of these essential characteristics contributed to the mistaken belief that the Great Writ was being
abused,” and on April 24, 1996, they faded into history when President Clinton signed AEDPA into law.”*’

: For the first time in history, habeas corpus petmons were subject to a statute of limitations, and successive
applications for-a writ were prohibited. * These amendments % to habeas corpus procedures have tragically “eviscerate[d]
the ancient writ of Habeas Corpus

IT11. THE ANTITERRORISM AND EFFECTIVE DEATH PENALTY ACT

On April 19, 1995, a tragic event occurred that would dramatically change the Great Writ: a bomb exploded in the
Alfred P. Murray Federal Building in Oklahoma City, killing 168 people and injuring nearly 500 more. As a result of this
terrible bombing, AEDPA “was drafted, enacted, and signed in an atmosphere of anger and fear'®' At this point let me
make it clear that I do believe legislation was warranted to combat terrorism. However, limitations on habeas corpus
procedures do not serve that purpose.

AEDPA did contain many provisions that were related to terronsm prevention and victims of terrorist attacks.
The habeas provisions, how-ever, were called a “knee-jedc reaction™ to the Oklahoma City bombings. As the New York
Times noted, including these habeas provisions in this antiterrorism bill was nothing more than an “exploit [ation of]
public concerns about terrorism to threaten basic civil liberties."**

It was claimed that these hal provisions were “the only leglslatlon Congress [could) pass as a part of
[AEDPA] that [would] have a direct effect on the Oklahoma City bombing case.™* Such legislation, though, does nothing
to prevem terrorism or to fight terrorism: “To truly protect citizens of this Nation, terrorists must be stopped before they
strike...”® In order for a terrorlst to be affected by a change in habeas proceedmgs, the terrorist must already have
commltted an act of terrorism.>” As Senator Feingold stated: -

The linK between habeas corpus and keeping the people of this Nation free from
acts of terrarism is tenuous at best. The argument that [the habeas provisions in
AEDPA] will prevent another Oklahoma City [was] one which [was] manufactured
solely to justify inclusion of these unrelated provisions in a bill originally meant
to address terrorism.’

Because of AEDPA, habeas corpus proceedings for state prisoners now have: (1) a one-year statute of
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limitations;® (2) a prohlbmon against successive apphcatmns for a writ, except when, in very limited
c1rcumstances, an appellate’® court §rants prior approval;!' (3) restrictive hmnts on obtaining permnssnon to
appeal decisions of the trial court (4) modified exhaustion of remedies* requirements for pursuing claims
prior to seeking federal revuew, * (5) a requirement that federal courts defer to state court determinations on
federal constitutional issues; ¢ and (6) additional restrictive procedures that become available to states if they
conform with certain requlrements

To prevent a prisoner’s federal habeas corpus time limitation from expiring prior to the exhaustion of his
state court remedies, Congress included a “tolling” provision in AEDPA.*® This tolling provision functions like
a time clock. Whenever a prisoner’s conviction and sentence become final at the conclusion of direct review,
the time clock starts. Whenever a state post-convuctlon motion is properly filed with the state courts, the time
clock pauses until compleuon of the proceeding.'” Once the proceeding is complete, the time clock begins to
run from the point in time that it left off. The time limit does not start over at the completlon of each state court
proceeding, unless either the prisoner is re-tried, or an adjustment is made to his seitence.*® This time clock runs
- until either the prisoner files his federal habeas petition, or a total of 365 days has elapsed durmg which he has no
properly filed motion pending in state court.

For the pro se indigent prisoner, seeking federal habeas corpus relief prior to AEDPA was already an
extremely dauntmg task that was rarely achieved.”’ The pro se prisoner had to teach himself complex criminal
procedure,*? legal reasoning,® legal doctrines,® how to research claims, and how to write legal briefs and
motions;** only then could he actually initiate a proceeding. In the post-AEDPA world, the pro se prisoner must
still learn the same procedures, doctnnes, and skills, but now must do so within an unrealistic and unreasonable
one-year time period.

Because of the reality of the circumstances facing pro se prisoners, which I will discuss in the next section,
the new statute of limitations for seeking a writ of habeas corpus has resulted in an untold number of lndlgent
prisoners having federal review of potential federal constitutional violations completely foreclosed to them.*

Not only is the one-year statute of limitations unreasonable and unrealistic, it is also unnecessary. In all of
the time that I have been incarcerated and been a jailhouse lawyer, I have never witnessed a situation in which a
pro se prisoner wished to delay his post-conviction remedies. Those of us who are incarcerated and pursuing such
proceedings are doing so because we wish to be free. Intentionally or needlessly delaying the pursult of these
remedies would be illogical and contrary to the reason we file the petmons in the first place.

Moreover, the time limitation has a perverse effect, as prisoners no longer have sufficient time to learn
legal procedures and research potential claims adequately. Therefore, many pro se prisoners, rushed to file
petitions, end up filing claims that may not warrant reversal of a conviction while overlooking claims,that
may.

Based on my years of personal experience with pro se litigation-and pro se prisoners, I can assert that
prisoners do not intentionally file petitions raising claims they know are without merit. We research claims to
the best of our ability using what limited legal knowledge and legal reference materials we have at our disposal.
With these constraints, just researching claims consumes a great deal, if not all, of AEDPA’s time limitation for
filing a habeas petition. The one-year statute of limitations has forced many of us to file petitions without being
able to research some claims adequately. In my experience AEDPA has, therefore, had the perverse result of
increasing the number of meritless claims filed by pro se litigants. At times it is only after we file petitions—
trying to comply with AEDPA—that we learn that a claim may not have the merit we originally beheved it to
have. :

IV. AEDPA AND PRISONER LITIGATION

~In nearly eleven years of incarceration, I have never seen, nor heard of, a non-death row prisoner having
a court-appointed or pro bono attorney research, draft, and file post-conviction pleadings for him. These matters
have all been performed without guidance from counsel, using what legal materials and assistance were
available within the prison walls.

It goes without saying that an indigent gro se prisoner faces greater hurdles to gammg meamngful access
to the courts than does an affluent free citizen.”” Recognizing this fact, the U.S. Supreme Court handed down an
entire body of case law attempting to reduce the additional burdens of indigency and incarceration. Lane v.
Brown prohibited the states from adox)tmg regulations that leave indigent defendants cut off from the appellate
pracess by virtue of their indigence.”> Burns v. Ohio required that indigent prisoners be allowed to file appeals
and habeas’corpus petitions without paying docketing fees.®® Griffin v. lllinois ruled that, when necessary, trial
records must be provided at no charge to inmates who are unable to afford them.®' Younger v. Gilmore affirmed a
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district court’s opinion . mvahdatmg an overly restrictive California prison regulatlon limiting prisoners access to
books and a law library.” Ex parte Hull struck down a regulation that required prlsoners to obtain a determination
from a parole board “legal investigator” that a petition was properly drawn prior to filing. 3 Johnson v. Ave?'
invalidated a prison regulation that prohibited inmates from assisting one another with habeas corpus petitions.
Bounds v. Smith held that “the fundamental constitutional right of access to the courts requ:res prison authorities to
assist inmates in the preparation and filing of meanmgful legal papers by prowdmg prisoners with adequate law
libraries or adequate assistance from persons trained in the law.” %'More recently, in Lewis v. Casey, the Supreme
Court limited the Bounds decision but reaffirmed a pnsoner s constitutional right to have the capability of bringing
contemplated challenges to his conviction and sentence.®

The foregoing body of case law creates the impression that everyone has equal access to the courts,
whether they are affluent or indigent, imprisoned or free. The efforts of the Supreme Court to place indigent, pro
se prisoners on equal footing with non-indigent litigants appears to imply that any imposition on the habeas corpus
right would affect everyone equally Unfortunately for indigent, pro se prisoners, things are not always as they
appear.

An individual who is involved in the judicial process on a daily basis can attest to the fact that the judicial
system consxsts of two entnrely different “systems” that can best be described as the “myth system” and the “real
system™*

The “myth system” is the way the judlClal system is designed to work an mdxgent defendant has a
constitutional right to court-appointed counsel;*® the right to appointed counsel extends to direct appellate
review; and the defendant has a constitutional right for counsel to provide adequate and effective
representation. ® The “real system” is the reality of the judicial process. Indigent defendants do receive
appointed counsel, but these attorneys regularly have such an overburdened caseload that they are unable to
spend. sufficient time on any one particular case.” Counsel, in the majority of cases, lack funds to retam expert
witnesses or to perform independent tests on evidence and must use tests performed by the prosecutlon 2 Many
of the attorneys lack funds to hire enough investigators to prepare the cases adequately.”

The “myth system™ and the “real system™ problem is not limited to the innocence/guilt phase of the
judicial process, but also extends to post-conviction proceedings. ‘

The efforts of the U.S. Supreme Court to place indigent prisoners on equal footing with non-indigent
non-prisoners, as laudable as they were, unfortunately are part of the “myth system.” Comprehending the
reality of pro se prisoner litigation requires looking beyond the case law and examining the average pro se
prisoner, the challenges he faces, and the regulations imposed upon him and implemented by prison officials in
response to governing laws.

This part of the Article discusses the reality of pro se litigation as | have witnessed and experienced it. |
will show that the average prisoner lacks the education, and sometimes the mental competency, necessary to
pursue meaningful and timely post-conviction remedies. Prisoners must count on unreliable memories of trial
court proceedings and may not be able to obtain a record of their trial in time to meet AEDPA’s deadline. In
addition, prisoners sometimes cannot obtain assistance from prison law clerks, and cannot receive assistance from
other pnsoners ‘without fear of being subjected to disciplinary action. Even-the limited assistance that clerks
provide is not always helpful because law clerks are often insufficiently trained or mcapable of providing
necessary legal assistance. The above hurdles, taken together with the fact that prison law libraries are
inadequate and governed by outrageously restrictive regulations, make the pursuit of meaningful pro se
litigation from prison prohibitively difficult.

A. The Educational Background of Prisoners

Because every facet of pro se prisoner litigation begins with the prisoner, understanding, the effects of
AEDPA requires understandmg the average prisoner. Prisoners do not enter the prison system armed with a
legal education and skilled in the art of legal advocacy; rather, they must acquire what legal knowledge they can
once in prison. This can be an extremely daunting task. As the Supreme Court long ago acknowledged,

“[prisons] include among their inmates a high percentage of persons who are totally or functionally illiterate,
whose educational attainments are slight and whose intelligence is limited.””

The claim that prisoners have “slight” educational attainments is an understatement. In fiscal year 2003-04, using
the Test of Adult Basic Education (“TABE"), the Florida Department of Corrections (“F.D.0.C.”) found that the average
tested prisoner has obtairied an education equivalent to a 5 5 grade level.” This TABE grade level score is consistent with
the tests performed in each of the four preceding years.” For an inmate to be considered even functionally literate, he
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must achieve at least a 6.0 grade level TABE score.” Since reading and language skills are essential to judicial
litigation, these two areas of the TABE should be examined in particular. The avera %e reading score of a Florida
inmate is a 6.0 grade level, while the average language score is a mere 4.8 grade level.

A person with such slight educational attainments can hardly be expected to teach himself complex legal
procedures and how to research viable post-conviction claims, and then to pursue meanmgful post-conviction
remedies pro se. As unrealistic as these expectations are, they are even more unrealistic in light of AEDPA’s one-
year time limitation.

B. The Mental Health of Prisoners

A significant portion of the U.S. prison population lacks the mental competency necessary to proceed pro
se adequately and effectwelg' In fact, the rate of mental illness among prisoners is more than triple the rate in the
rest of the U.S. population.”” A Bureau of Justice Statistics report describes the extent of this phenomenon, finding
that approximately sixteen percent of prisoners in the United States are mentally ill.*® The National Commission
on Correctional Health Care similarly finds that:

On any given day, between 2. 3 and 3.9 percent of inmates in State prisons are

estimated to have schizophrenia or other psychotic disorder, between 13.1 and

18.6 percent major depression, and between 2.1 and 4.3 percent bipolar disorder

(manic episode). A substantial percentage of inmates exhibit symptoms of other

disorders as well, incliding between 8.4 and 13.4 percent with dysthymia,

between 22.0 and 30.1 percent with an anxxety disorder, and between 6.2 and 11.7
- percent with post-traumatic stress disorder.”

Nearly ten percent of all State inmates are being treated with psychotropic medlcatnons This percentage
increases to nearly twenty percent in Hawaii, Maine, Montana, Nebraska, and Oregon® These medicatiods do
not necessarily alleviate the psychological encumbrances faced by the prisoners. In many instances these
medications may actually increase the difficulties for these prisoners because of the cognitive side effects of the
psychotropic medications. These side effects are well-documented and may include: decreased psychomotor
speed and general intelligence, and memory loss; sedatlon, drowsiness, and deficits in learning, attention, and
concentration; and psychosis, confusion, and somnolence.* _

Considering the foregoing information, it is both unreasonable and unrealistic to expect mentally il
prisoners to file meaningful petitions within a one-year time limitation. Under the guidance of Bounds v. Smith, a
prisgner meeting the foregoing description should be provided “adequate assistance from persons trained in the
law.”

Prison officials in states such as Florida have adopted regulations pertaining to mentally ill prisoners.®
These vague regulatlons, though, are woefully inadequate to satisfy any “adequate assistance standard and do not
establish any set criteria to consider in determining what constitutes a “mentally disordered inmate. For the
purpose of this Article, I can use my-self as an example to show the deficiencies in these regulations when a
prisoner such as [ have been describing attempts to engage in pro se litigation. I am an inmate in the Florida
Department of Corrections who was treated with psychotropic medications for apprommately two years of my
incarceration.

Shortly after my arrest®” I was given a psychological evaluation and placed on Wellbutrin, Congentm,
Tegretol, and Loxitane at a dosage of 200 mg of each, three times a day.®® These medications had me in a
continuously drugged state and affected my memory of some of the proceedings concerning my criminal case.
Upon my intake into the F.D.O.C. in January 1996, I was evaluated by F.D.O.C. mental health officials, who
determined that 1 was being overmedicated. All of the medications were discontinued, with the exception of
Wellbutrin, which was reduced to 100 mg, twice a day After this adjustment to the psychotropic medications, my
mental facilities improved rapidly and signifi icantly.®® 1 was given the TABE in February 1996, approximately two
weeks after the adjustment to my medications, and scored a total battcry of 12.9 grade level.” In March 1996, 1 was
re-evaluated by mental health officials, and my medication was again adjusted. The Wellbutrin was increased to
200 mg, twice a day, and [ was placed on Tegretol at a dosage of 200 mg, twice a day. My mental condition quickly
* . deteriorated. As a result of taking these medications, 1 began experiencing side effects such as sedation,
disorientation, confusion, lack of concentration, memory loss, difficulty comprehending things, and at times 1 did
not even know where 1 was. It was while | was in this condition that | had to begin pursuing post-conviction
remedies pro se, since 1 could not afford an attorney and Florida does*not provide counsel to indigent defendants
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for the preparatton of collateral post-convictlon motions or petitions.”’
An inmate law clerk’™ who worked in the law library at Washington Correctional Institution described his
attempts to discuss legal matters with me as follows:

Mr. O’Bryant would just stare at me. He was not able to grasp the concept of
different levels of degree of offenses] (he was sentenced under a life felony as
opposed to a first degree felony). Furthermore, he was not even able to grasp the
information of how the legal books corresponded to one another. It was as if | was
teaching basic legal principles to a 12 year old.

After repeatedly covering any particular subject Mr. O’Bryant would finally say
“Now I understand,” but the next time | saw him he would only be able to

remember a small portion of what was covered previously, leading me to believe
that he never really understood to start with.”

Despite my mental condition, my relatively high TABE score (which I achieved during my brief period of
clarity when my medications had been reduced) disqualified me from being ellglble to have a law clerk assigned
to my legal work to help draft a post-conviction motion on my behalf,” even though my medical records
demonstrated that I was suffering from psychosis.” If I had been given the TABE test at the time I was trying to
get assistance from the law library, and while I was on the increased medlc%tlons, [ believe 1 would have qualified
for assistance.

Dr. Judith O'Jile, director of the Neuropsychology Laboratory of the University of Mississippi Medical
Center, reviewed my situation and determined that “the combined side effects of these medications could have
easily caused a diminished ability to read, comprehend, and remember the complex legal information necessary
for him to complete the legal procedures, research legal issues, and draft legal petitions and/dr motions in a timely
manner.”

However, because of my ineligibility to have a law clerk assigned to assist me in pursuing post-conviction

remedies—which was determined based solely on my TABE score, without any consideration of my psychological
status—and my inability to grasp the complex legal information necessary to pursue these remedies myself, I was
unable to comply with AEDPA’s one-year time limitation.
My conviction and sentence became final prior to AEDPA’s April 24, 1996, effective date.” Therefore, | had until
April 24, 1997, to initiate state post-conviction procedures if 1 wanted to seek federal habeas corpus relief later.”® I
was being administered psychotropic medications during this entire time period by prison mental health officials, .
which rendered me incapable of pursuing such remedies. After discontinuing these medications in September
1997, my mental health improved, and | filed my first state post-conviction motion on November 7, 1997.

Unfortunately, my time limitation for seeking federal habeas corpus‘relief had expired on April 24, 1997—
five and one-half months before I filed my first state post-conviction motion. Had it not been for these
psychotropic medications and their adverse side effects, I would have been able to learn the legal procedures
necessary for me to pursue meamngful post-conviction matters earlier and would not be time-barred from the
federal courts by AEDPA.

To be clear, I am not asserting that prisoners should not be given psychotropic medications because it may
render those prisoners unable to pursue legal claims pro se; these medications do have benefits for those who need
them.”® What I am asserting, though, is that prisoners in this situation are being deprived of federal habeas corpus
review because the medications they are being given for their diagnosed mental disorders are preventing them from
comprehending the legal information they must learn when they cannot afford to retain counsel. Congress either
overlooked or completely ignored this aspect of pro se litigation when it enacted AEDPA.

C. Prisoners’ Reliance on Memory of Trial Court Proceedings

Even if a prlsoner is fortunate enough to be functionally literate and mentally competent he faces
unreasonable hurdles in attempting to comply with AEDPA. '

Since AEDPA’s time limitation does not begin until the Judgment and sentence become final, 1t might
seem logical that the time period in which an appeal of the judgment and sentence is pending would give the pro
se litigant a sufficient head start on compliance with AEDPA. However, it is important to take into account
another reality of the post-conviction process that prevents the pro se litigant from making use of this time.'®
Unless the pro se prisoner has sufficient fuhds to purchase a copy of the trial court record, he must attempt to
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discover and research potential claims based on his memory of the proceedings."® »

As mentioned previously, the Supreme: Court has held that an mdlgent defendant is to be given a copy of
the trial record, or a reasonable alternative, without charge.'”® This copy of the trial court rccord however, is
provided only if an appeal is taken and it is then given to appellate counsel, nos to the defendant.'” Some courts
have even held that the right to free trial court records established in Gr:ff‘n v. Illinois does not apply for the
purpose of preparing collateral. post-conwctlon remedies.'®™ A prisoner. wishing to pursue post-conviction
remedies, therefore, will only receive a copy of the trial court records after completion of the direct appeal and. in
turn, after AEDPA’s time limitation has begun. At times, much of the one-year ‘time limitation has elapsed before
the prisoner actually receives the record.'”®

The Supreme Court has stated that indigent defendants are to be given a copy of the record of their
conviction, without charge, because obtamm_ﬁ ‘adequate and effective...review’ is impossible without a trial
transcnpt or [an)] adequate substitute ....”'% ™ proposition is well-founded. It is extremely unwise to rely on
memories of trial court proceedings, especlally for a pro se prlsoner

Experts break down the memory process into three major stages: acqunsmon (when a witness perceives an
event and- information enters the memon}' system), retention (the time between acquisition and retrieval), and
retrieval (the attempt to recall the event).'”’

At each of these three stages, several factors affect the accuracy and reliability of an individual’s memory:
‘in the acquisition stage, “wntness factors” (expectations, stress/fear) and “event factors (duratnon of the event,
lighting condmons, noise levels);'® in the retention stage, the length of the retention interval and the timing of post-
event information;'® in the retrieval stage, factors such as method of questioning and confidence level. 10 The education
level or mental competency of a prisoner could be “witness factors” that negatively impact the acquisition stage, and
therefore affect the accuracy of his memory of his trial. The “stress/fear” factor and expectatlon” factor of trial court
proceedmgs could also heavily influence the memory process.

anyone who has ever been a defendant in a criminal trial can-attest, it is an ‘extremely stressful and fearﬁxl
experience. ”" The prosecution describes everything in the worst possible context, using “experts,” “scientific evidence.” and
“distinguished law enforcement officers.” All the while, a panel of complete strangers weighs the evidence and testimony
and decides a defendant’s fate, which in some instances may very well be a decision between life and death. 12 Some
defendants, because of the level of stress, experience nausea, disorientation, and feel as if they are in a daze through-out the
trial.'"” Pro se prisoners must rely on these memories to prepare requests for post-conviction remedies in order to take
advantage of the supposed “head start” on AEDPA’s time limitation. Due to the unreliability of the memories acquired
during such a situation, some pro se prisoners find themselves having to begin anew the process of attempting to discover
and research potential post-conviction claims when—and if—they manage to obtain the record of their conviction. In some
instances this may contribute to the pro se litigant being time-barred under AEDPA. According to one inmate:

When I got my trial transcripts, I thought they’d been altered. There were things I thought
happened that were nowhere in the transcripts. And these were the issues 1’d been trying to .
learn about so I could file my state post-conviction motion. The entire time [ spent trying to
learn about those issues was dead time. | had to start all over agam By the time I filed
my state post—convnctlon motion, [ was already time barred in the federal court, nlld

This is not an uncommon occurrence.”''s Many times while assisting other inmates I have had them tell me, very
adamantly, that their trial transcripts have been altered and that things happened differently from what the
transcripts actually reflect.”'*®

If a pro'se prisoner waits until he obtains a copy of the transcrlpts of his conviction to begin preparing
state post-conviction motions, he runs the danger of failing to comply with AEDPA. If the prisoner attempts to
pursue state post-conviction remedies prior to receiving the transcripts, he then runs the danger of filing motions
the courts deem frivolous and meritless, and of ?otentlally overlookmg (and in some instances, thereby wawmg)
viable claims that are supponed by the record.”’

Thie time period in which a direct appeal of a Judgment and sentence is pendmg, which delays the
triggering of AEDPA’s one-year time limitation, is therefore of little meamngful benefit to the prisoner as far as
discovering and researching post-conviction claims,

D. Law Clerks, Jailhouse Lawyers, Prison Law Libraries, and Other Barriers to Legbl Assistance

The time in which a direct appeal is pending should be an excellent opportunity for the pro se prisoner to -
begin learning legal research and writing, legal reasoning, legal theories and doctrines, and legal procedures, even
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if the prisoner cannot effectively research viable post-conviction claims until he obtains the record of his
conviction, However, Bounds v. Smith,was a limited decision that left prison officials—who are expertenced in
pnson administration, nor in judICIal or post-conviction matters—without any mandates to follow in assisting
prisoners with access to the courts.”

The Supreme Court later modified Bounds in Lewis v. Casey, where it held that Bounds did not recognize a
freestandmg, absolute right to “physical access to excellent law libraries p/us help from legal assistants and law
clerks."'®  Bounds, according to Lewis, “guarantees no particular methodology but rather the conferral of a
capability—the capability of bringing contemplated challenges to sentences.. »120  Therefore, “it is that
capability, rather than the capability of turning pages in a law llbrary, that is the touchstone (to adequate law
libraries and adequate assistance from persons trained in the law].”'®'

Examining prison law libraries, inmates’ access to law libraries, the training provided to law clerks, and
other hurdles reveals another aspect of the “real system” of pro se litigation. In this Section, I will address_the
reality of the resources provided to prisoners, which they must use to develop the “capabtltty of Iaunchmg
meaningful post-conviction challenges to their convictions.

1. Law Clerks

Speakmg from personal experience and personal observations, I can confidently assert that a prisoner
untrained in the law needs guidance when he first visits a prison law hbrary to begin pursuing post-convictton
remedies. To obtain the necessary gutdance, a prisoner must turn to prison law clerks—the inmates to whom
prison officials assign jobs in the prison law libraries.

Prison officials do provide training to inmates working in the law ltbrary so they can assist other inmates
it the preparation of legal documents.'? Whether the trammg, education, and experience of these inmate law
clerks sattsﬁes an “adequate assnstance from persons trained in the law™ standard, or any “confer[red) capability”
standard,'® is another matter.'”* To begin with, the qualifications to become a law clerk are meager, to say the
least. For example, in Florida a prisoner wishing to work as a law clerk only needs to have: (1) either a high school
diploma, or a GED, or a 9.0 grade level score on the TABE, or demonstrate sufficient reading and language skills; (2)
enough time remaining on his sentence to complete the research aide training program and work in the law library; (3)-a
satisfactory adjustment to prison; and (4) a demonstrated willingness to work with others."

An inmate with a TABE score in the range of a 9.0 grade level is on the borderline of functional literacy.
Should such an inmate be charged with the responsibility of assisting other inmates with the preparation of legal
documents and complying with AEDPA? What about a law clerk who has a TABE grade level score below 9.0 and
is allowed to work in the law library?

Moreover, the qualifications set by F.D.O.C. to become a law clerk do not establish any requirements
concerning mental health.'?® It would seem logical that an inmate with a diagnosed mental disorder bemq treated
with psychotroptc medications would not be entrusted with a task as serious as providing legal assistance.'?” This,
however, is not the way things are in the “real system” of pro se litigation. Prison officials not only allow mentally
disordered inmates to work in the law libraries, but will certify them as inmate law clerks as well. In fact, in
November 2005, the F.D.O.C. held a law clerk training and certification seminar at Apalachee Correctional
Institution (“A.C.1."). The primary purpose behind A.C.I. bemg selected as the site for this seminar was so that the
F.D.O.C. could certify more “psych inmates” as law clerks.'?

One must wonder whether “psych inmates” were the types of “per-sons tramed in the law” that the
Supreme Court envisioned when it handed down its decisions in Bounds and Lewis.'? Apparently F.D.O.C.
officials believe they are.

Prisoners are trained as law clerks so they can provide legal assistance to other inmates. | do not believe
that “psych inmates” should be used as law clerks, mainly because they may be prone to psychotic episodes, they
may be in need of psychtatnc intervention at any time wuthout any warning, and they might be affected by
cognitive side effects of the medications used in their treatment. 130 | am not implying that such inmates should be
prohibited from performing legal research and draftmg motions. 1 believe they should be allowed to work on their
own cases if they so choose but not on other inmates cases. The F.D.O.C. has a limited budget allotted for
training law clerks. I believe these resources should be used to train the most competent and able inmates available
so the inmate. population may receive the greatest benefit possnble from these limited funds.

The law clerk training seminar, even for a prisoner who is functionally literate and not mentally
disordered. is insufficient to render him qualified to assist other prisoners with legal research and the drafting of
legal motions. The law clerk training seminar in Florida lasts approximately thirty hours, spread out over two

- weeks. It briefly touches on only an extremely small portion of the things a prisoner needs to know to provide
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adequate assistance to other prisoners."

Fora pnsoner ‘to become a “certlfied” law clerk, and thereby become authorized under prison regulations
to provude legal assistance and advice, the prlsoner only needs to take the semmar, complete a few written
exercises during the seminar, and receive a passing score on the final examination.'*? This final examination is a
test consisting of fifty true/false and multiple choice questions. Before taking the examination, the prisoner is
given the option of either answering the first thirty questions “closed book” or answering all fifty questions “‘open
book,” using any manuals and notes available. A “passing score” is a mere seventy percent.

The law clerk training seminar held in November 2005 by F.D.O.C. officials at A.C.1. used a different
- final exam for the completion of the seminar and for certification. A passing score on this particular test was
* eighty percent, but the test consisted of only twenty-five questions and the inmates were allowed three hours to °

complete the test using any materials in the law library—including the assistance of others. Whether this test was
just for the “psych inmates” or will be the test used from now on has yet to be seen.

Over the years that I have been a jailhouse lawyer, | have had to show certified law clerks how to research
claims, explain that introductory signals to a citation do actually have meaning and are nof merely a portion of the
title of the book or journal the cited authority is published in,'** and show that the West Key Numbering System
cross-references state case law with federal case law. I have even had to assist certified law clerks in preparing
their own motions because, as they admitted, they did not know what to do or where to begin. These certified law
clerks, however, are the prisoners who the F.D.O.C. officials assert meet the “adequate asslstance from persons
trained in the law” requirement of Bounds and the “conferral of capability” requirement of Lewis.®

2, Jailhouse Lawyers

There are pnsoners among the pnson population, other than the ones working in prison law libraries, to
whom pnsoners may turn in order to gain legal knowledge and assistance. Some of these Janlhouse lawyers were
trained by prison officials initially to be law clerks, some trained themselves, and some enrolled in correspondence
courses.

The Supreme Court has addressed prison regulatlons concerning jail-house lawyers prowdlng assistance to
other prisoners. In Johnson v. Avery, the Supreme Court struck down a Tennessee prison regulation that prohibited
jailhouse lawyers from assisting others with legal matters and would have effectively barred illiterate prisoners
from fih;\g habeas corpus petltlons The Court held that the regulatnon violated a prisoner’s right of access to the
courts.

Given the Supreme Court’s decision in Johnson, a prospective pro se prisoner should be able to seek out
jailhouse lawyers to find guldance in gaining the necessary legal knowledge to prepare for post-convnctlon
procedures. Prison officials in some states, such as Florida, have adopted regulattons in response to Johnson."
Florida’s regulation states: “Inmates may assist other inmates in the preparation of legal documents and legal
mail.""*’ The F.D.O. C however, has also adopted regulations that, in effect, operate to prevent the assistance
authorized in Johnson."

In order for a jailhouse lawyer to “assist other inmates in the preparation of legal documents and legal
mail, ' the jailhouse lawyer must be able to read the inmate’s legal documents. For the jailhouse lawyer to
read these documents, he must possess them—and therein lies the problem. Prison officials prolnblt an inmate
from possessing property belonging to another inmate, including legal documents and papers

1 have personally been subjected to dlsclplmary action for assnstmg other inmates in the preparation of

|egal documents ? 1 was given fifteen days in disciplinary confinement,'** and lost twenty days of incentive
gain time,'* for assisting other inmates in attempting to file timely 'state post-conviction motions in order to
comply with AEDPA. 1 could have been punlshed more severely, and I have been informed that I will be glven
the maximum penalty if I am found in possess:on of another inmate’s legal papers again.'® The maximum
penalty for possesslon of “contraband” in Florida is fifteen days disciplinary confinement and loss of thirty days
incentive gam time."’ This, however, is not the end of the punishment,
“An mmate is not ellglble to receive incentive gain time for the month in which there is an infraction of the
rules,”"*® nor is the mmate eligible to receive incentive gain time for the three months followmg the month the
rule infraction occurred.'*® Therefore, if a Jallhouse Iawyer provides assistance to an inmate in Florida, and the
Jailhouse lawyer is found in possession of that inmate’s legal papers, the jailhouse lawyer can spend anywhere
from five to nine days in administrative' confinement'*® pending a dlsctplmary hearmg, fifteen days in
disciplinary confinement after the hearing, and an additional seventy days in prison. These disciplinary
sanctions act as quite a deterrent and severely hinder many prospective pro se prisoners.

Over the years, 1 have seen competent jailhouse lawyers who were’ within a year or two of being released
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turn down other inmates nceding assistance because they were, understandably, afraid of gettmg caught
providing assistance and having to accrue prison extra time for it.

3. Pri.ron Law Libraries

Prison officials are required to provide prisoners with law libraries.'*” These law libraries should be -
evaludted to determine whether, in llght of AEDPA, they guarantee a “conferral of a capability” to prisoners to
gain meaningful access to the courts. '3 An examination of these law hbranes reveals that they fall short of
being “adequate” to assist prisoners with obtaining post-convnctlon relief."

. Ineffective assistance of counsel (“LA.C.") is “the most frequently cited reason for habeas corpus
pettttons filed by State inmates.'”® 1.A.C. claims, therefore, are an appropriate reference point for an
examination of prison law libraries.

' In order for the pro se prisoner to establish an 1.A.C. claim, the prisoner must satlsfy the two-prong test
“announced in Strickland v. Washinglon ¢ This is an extremely difficult task for anyone to accomplish, but even
more so for the pro se prisoner. Not only must the pro se prisoner teach him-self complex legal procedures, but he
must also become a “jack-of-all-trades” in the fields of evidence and witness testimony. If testimony is presented
concerning DNA, the pro se prisoner must learn about biology, genetics, population statistics, and the methods of
DNA analysis. If an autopsy was performed, the pro se prisoner must become familiar with forensic pathology. If
a police officer testifies concerning police procedure, the pro se prisoner needs to be familiar with the police
department’s standard operating procedures. If a records custodian testifies, the pro se prisoner must learn about
the business’s record keeping practices. Without learning these things, the pro se prisoner cannot determine
whether proper procedures were followed, whether the witness was qualified to testify, whether the testrmony and
evidence were reliable and admissible, or whether defense counsel rendered deficient representation for not
properly objecting or impeaching. The pro se prisoner must also learn about the psychology behind a jury’s
decision-making process to be able to determine whether defense counsel’s errors or omissions were prejudicial.

- In Florida, prison officials do not provide the materials in prison law libraries to teach the foregoing
matters. Florida regulations define a “major collection” law library as containing:

an annotated edition of the Florida Statutes; an annotated edition of the U.S.

Constitution and federal statues governing habeas corpus and prisoner’s rights;
Florida and federal case reporters; Florida and federal Shepard’s citation indexes;
Florida and federal practice dtgests' forms.manuals; and secondary source materials
providing research guidance in the areas of federal habeas corpus, Florida post-
convrctton and post-sentence remedies, and prisoner’s rights.'*’ _

It seems loglcal that with the |mportance of researching subjects such as scientific evidence, jury
psychology, and police procedures, prison law libraries would be required to possess resource materials
concerning these subjects. This, unfortunately, is not the case.

The materials that are in the law library can be difficult for prisoners to access, espectally federal material,
which is critical when attempting to comply with AEDPA. For example, some prisons in Florida have replaced
their hardbound volumes of federal case reporters with a CD-ROM collection of these reporters.'*® In theory, this
should benefit the pro se prisoner. In reality, it does not.

Performing research of potenual claims is much faster and easier with a computer. A person may simply query a
keyword or phrase and have numerous case citations available at the touch of a button. What could take days manually
searching through volume after volume of cases could, literally, be done in a matter of minutes with a computer and a CD-
ROM collection of case reporters. In order for a pro se prisoner to benefit from this, however, the prisoner must first have
access to the computer.

Prisoners in Florida are not allowed to use the computers in the law libraries for research purposes. A pro se
prisoner needs to know the name and citation of the case he wants to read. He must then give the case citation to a law clerk.
The law clerk, when he gets around to it, will then pull up the case on the computer, and the pro se prisoner may then read
the case off the computer screen and take notes. At no time during this process is the pro se lprlsoner allowed to touch the
keyboard;'® the pro se prisoner must have a law clerk available to scroll the text up or down.” The law library may have
three or four computers in it, but only one is designated for use by the prisoners who do not work in the law library.'

When a prison (like the one where 1 am housed) has over 1000 prisoners, plus the 350-400 prisoners at a work
camp,'® one computer is woefully inadequate to accommodate the needs of the prisoners attempting to comply with
AEDPA. There have been times when I spent an entire day in the law library and was only able to read two or three cases.
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Other times I was unable to read any federal cases. Needless to say, when attempting to éomply with AEDPA, it is of the
utmost importance that a pro se prisoner be able to read federal case law, especially glven that AEDPA created a
limitation which provides that: :

An application for a writ of habeas corpus on behalf of a person in custody

pursuant to the judgment of a State court shall not be granted with respect to any

claim that was adjudicated on the merits in State court proceedings unless the

adjudication of the claim—(1) resulted in a decision that was contrary to, or

involved an unreasonable application of, clearly estabhshed Federal law, as

determined by the Supreme Court of the United States...

{ ~ .

It is impossible to determine if something satisfies this requirement if one cannot read “established Federal law,
as determined by the Supreme Court of the United States.”

Prisoners who seek to challenge federal convictions are severely dlsadvantaged by the law library
collection in the F.D.0.C. when attempting to comply with AEDPA. Numerous state prlsoners also have
consecutive federal sentences.'®® There are also federal prlsoners being housed in state prisons under
mtergovemmental agreements.'®  Because the F D.O.C. prison law libraries only have federal statutes
concerning habeas corpus and prisoners’ rights,'®’ these prisoners cannot even read the federal statutes under
which they were convicted.

Prisons have limited budgets and therefore may not be- able to afford to prowde prisoners with all-
inclusive law libraries and more adequately trained law clerks. But it is not at all obvious that some very
helpful reforms would cost the state money. 168 . prisoners, such as myself, are not requesting everything
available concerning criminal law, nor are we requesting college-tramed law clerks—as nice as that would be.

It would not cost prison officials any more money to train prisoners with a minimum TABE score of
12.0 as law clerks than it would to train ones with a 9.0 grade level score. Nor would it cost any additional
money to stop destroying legal materials that are already in existing law library collections when the law library
has ample space to store those materials.

Whenever an inmate is placed in the law library as a law clegk and ‘begins to demonstrate adequate skills,
prison officials are quick to remove him from the law library. 1 have witnessed this and have been subjected to it
personally. It would not cost any additional money to leave inmates with such skills in the law library,

Improving the training programs may cost additional money, but the additional costs should not be
unreasonably burdensome since these expenditures may very well be offset by funds saved in other areas. For

instance, how much does it cost the courts each year to entertain insufficient motions and dismiss them for
prisoners to correct and re-file? Logically, better-trained prison law clerics could cut back on the number of
such pleadings and could save the judiciary money and time, which could be used on other, legally sufficient
filings. .
A cost-cffective solution could also be to thoroughly train ten to fifteen inmates and then use these
inmates to teach the certuﬁcatlon seminar. Inmates are already used in education departments at institutions to
teach literacy courses.'®’ The same could be done for the law clerk tramlng program.

Another avenue that could be taken to resolve many problems is to repeal AEDPA. This would not cost
prison officials any moncy and would help maintain the integrity of the judicial process.

4. Other Barriers Prisoners Face

If a pro se prisoner is fortunate enough to overcome the barriers discussed above, he still faces many
hurdles while pursuing meaningful post-conviction relief and working to comply with AEDPA.

Gaining access to a prison law library is not as simple as walking into the law library and requesting
legal books or assistance. All access must be obtained by submitting an “Inmate Request Form,” which under
prison regulations must “be responded to within 10 days, followmg receipt by the appropriate official..” ™ If a
prisoner has a deadline'’ and is requesting priority access,'’? then the Inmate Request Form must be answered
within three working days
~ The rules governing law library access for pnsoners with deadlines are different from those governing
prisoners without deadlines. Prisoners in open population'’ who do not have deadlines dre expected to use the
law library only during their off-duty hours.'” Because access must be obtained through a written request form,
and because prison officials are allowed up to ten days to answer written requests, a prisoner must request
access well in advance. Therefore, the only “off-duty” hours the prisoner may request are the prisoner’s regular
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scheduled off days.'”

It is the stated goal of prison officials to work prisoners at least forty hours per week. "7 The vast majority
of prisoners participate in programs or jobs in which they get Saturdays and Sunday’s off. ' Prison law
libraries in Florida are closed on Sundays and Mondays.'” The majority of prisoners, therefore, only have
access to the law library, its materials, and the assistance of law clerks one day per week—Saturday. That is
approximately six hours of access if the prisoner is scheduled for both the morning and afternoon sessions.
Conversely, access to the general library is unrestricted by such regulations. Any time a prisoner is off-duty and
wants to go to the general library, all he needs to do is get a pass and go. If a prisoner gets a pass to go to the
general library and attempts to use the law library, the prisoner can go to confinement for being in an
unauthorized area, even though the general library and the law library are in the same room.

The lack of law library access is extremely problematic when considered in the context of AEDPA’s time
limitation. In a year, a prospective pro se prisoner may only have fifiy-two days of law library, access in which
to learn complex legal procedures, research potential claims, and learn how to draft post-conviction motions. '
No reasonable person can honestly believe that prisoners facing the problems described above will be able to
prepare adequate post-conviction motions in compliance with AEDPA under such circumstances.

Prisoners who seek “priority access™ are not in a much better situation. Pnontz access is a8 procedure
which affords inmates greater access to libraries under certain specified circumstances.” As unbelievable as it
may seem, an AEDPA deadline does not quallfy a prisoner for priority access to the law library in Florida
prisons.'® Under prison regulations, AEDPA is recognized as a “deadline,'® but “priority access shall be
 granted if the maximum time limit is 20 or fewer calendar days. “18 Therefore, because the AEDPA deadline is
one year, priority access is unavailable for prisoners seeking to comply with AEDPA.

Furthermore, prisoners are routinely denied priority access lf the time available to them to use the law
library during their off-duty hours is more than six hours per week.'®® Pursuant to this practice, if a prisoner has
an off-duty day that falls between Tuesday and Saturday, he may very well be denied priority access. To further
frustrate matters, even if the prisoner qualifies for priority access, a law library supervisor “shall not excuse an
inmate...from a work or program assignment to use the law library for more than one-half of the inmate’s
workweek.”'® Moreover, prisoners have restrictions placed on the use of their time while in the law library.
Prisoners are not to be “excused from a work or program assignment solely for the purpose of drafting legal
documents and legal mail; such activities shall’be performed during off-duty hours.”"* This rule is enforced.

In 1998, while in the law library preparmg an initial brief for the appeal of my state post-conviction
motion, I was confronted by the law hbrary supervisor concerning this “no drafting motions” regulation. The law
library supervisor told me that if I was gomg to be drafting my brief, I would have to leave and return to work.'®®
When I attempted to explain that I was using law library material, the Florida Rules of Court, to ensure that my
brief was in compliance with the appellate court’s filing requirements, 1 was ordered to leave the law library or
risk receiving a disciplinary report and being sent to confinement for disobeying institutional rules and
regulatlons I was informed that draﬂmg my brief was not “research” and was prohibited in the law library, even
using the Florida Rules of Court.'®® -

When an inmate does acquire law library time and is actually in the law library, obtaining assistance from
one of the law clerks still may be quite difficult.

While pnson. officials have adopted regulations concerning prisoners’ access to the courts, some states
actually prohibit prison law library services from assisting a prisoner during the pendency of his direct appeal In
Douglas v. California, the Supreme Court mandated appellate counsel for mdngent prisoners.”” This
requ:rement while essential for quality appellate review,'”! actually prevents some pnsoners from being assisted
by pnson law clerks while their appeals are pending. In Florida, a prospective pro se prisoner will not be allowed
to receive such guidance from the inmate law clerks while the prisoner has a direct appeal pending. ‘

This position of the F.D.O.C. ts demonstrated by an e-mail communlcatlon between two F.D.O.C.

ofﬁclals, Susan Hughes and Barry Rhodes.'’
' On December 11, 2001, Ms. Hughes e-mailed Mr. Rhodes about a research aide who had requested
permission to send a “status report” to an inmate’s attorney. The inmate, who was illiterate, was represented by
the attorney on direct appeal, but had been working with the aide on a post-conwcuon mouon ‘while the direct
appeal was pending. Mr. Rhodes responded as follows

If the inmate has an attorney representing him/her on a case we are not to-be
involved what-so-ever in the research-assistance advice cycle...

EXCEPTION Some inmates will tell us they are actually writing the court
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document to file “pro se” and want to send the document to a lawyer just to
review....We can instruct the inmate to obtain a letter from the lawyer stating that
the inmate is acting on his own and filing pro se. Then the research ande can help
the inmate.

However, when an inmate is represented by an attorney we must continue to:
retrieve research materials from the shelf for the prisoner; provide appropriate and
required forms; and provide supplies such as paper, pen, and envelopes per the
rule....

If the lawyer is the prisoner’s attorney of record—so be it. In that case instruct the
aide to stop assisting the prisoner.'”

~ As demonstrated by the foregoing communication, a prospective pro se prisoner is unable to obtain
assistance from prison law clerks to begin preparing for eventual post-conviction proceedings while he has an
attorney pursuing direct appeal issues on his behalf. Once the direct appeal process is complete, and AEDPA’s
one-year time period has begun, a pnsoner may use prison law clerks and any gundance they may provide.

Even after the direct review is finished, the very first plece of information given to a prisoner concerning
post-conviction remedies is incomplete. When prisoners in Florida are notified by their court-appointed
appellate counsel that their direct appeals have been denied, they receive a standardized form letter that contains
the following statement concerning post-conviction remedies and judicial time periods:

I should like to advise you . . . that you may file 2 motion to mitigate or reduce your
sentence. Such motion is filed with the trial judge; it must be both filed with the
trial judge and heard within sixty (60) days after the decision of the district court
fon appeal] becomes final. In informing you of this possible remedy, I make no
assessment as ‘to whether it would be successful or not. However, 1 did feel you
should be advised since there is a specified tlme period for filing a motion to
mitigate.

You also have the right to file a motion for post-conviction relief under the Florida
Rule of Criminal Procedure 3.850. A Rule 3.850 motion is filed in the trial court,
and must be filed within two years of the date that the conviction became final . .. .
If a Rule 3.850 motion is filed and denied, you would have the right to appeal from
the order denying post-conviction relief within 30

days of that order ..

For a pro se prisoner to comply with AEDPA, it is of the utmost importance for the prisoner to be made
aware of the one-year time limitation. It has been my expenence that court-appointed appellate counsel in Florida,
for some unexplamable reason, neglect to inform the pnsoner of the existence of a time limitation for seeking
federal habeas relief.'” As a result, prisoners begin preparing for state post-conviction remedies under the
mistaken belief that they may use the entire rwo-year period before filing their post-conviction motion in the state
court without missing any |mportant deadliges.

I have been asked many times by prisoners who are out of time for seeking federal habeas review, *How
can I have only one year to file a federal habeas corpus when I can’t file it until after I finish my state remedies,
and I have two years to file state post-conviction motions? Should my federal time not begin afler I finish with my
state post-conviction remedies?” Such a situation does not seem logical, but it is the situation.

V. THE END RESULT OF AEDPA

AEDPA has resulted in what could be considered an affront to the very dignity and credibility of the
judicial system. In numerous cases, federal review of the constitutionality of a prisoner’s conviction 'and sentence
has been barred simply because the prisoner is uneducated, mentally ill, .or indigent. Because of AEDPA’s time
limitation, inadequate and inaccessible prison law libraries, under-trained and poorly chosen prison law clerks,
and a host of potential education and mental health issues, many pro se prisoners are simply unable to obtain

15
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federal habeas review of constltutlonal violations,"

Recall the person I described in the introduction who accepted a plea based on his attorney’s explicit
assertion that he would be released from prison after serving a certain number of years, only to learn too late that,
under the plea, he would never be eligible for release from prison. Or imagine a person being told to take a plea
by his attorney because, according to the attorney, the defense the person wished to pursue was not allowed under
state law, when in fact it was an allowable defense and was supported by competent medical evidence. A person
should not be prevented from obtaining federal habeas review of claims such as these simply because he was one
of the pnsoners detailed earlier and could not afford to hire an attorney to pursue post-conviction claims.
Unfortunately, in the real system of pro se litigation, this is not uncommon.

The sad fact of the matter is that I am an lndlgent pnsoner with such claims who is time-barred by
AEDPA.'" And I am not alone. There are many of us in this situation.'*®

~ On June 10, 1995, I was arrested and charged with, » among other thmgs, robbery while armed with a firearm
and attempted first degree murder of a law enforcement officer.'” The charged crimés also occurred on June 10,
1995. 1 do not deny committing the acts for which 1 was arrested. I was se verely intoxicated on drugs and alcohol
at the time the events happened. | do not wish to have my voluntary intoxication excuse my conduct. My entire
defense concerning my intoxication was that 1 lacked the “specific intent”?* required under Florida law for these
offenses™' and that I should have been charged instead with grand theft and attempted second degree murder.*?
The attorney who was appointed to represent me misinformed me that voluntary intoxication could not be used as a
defense in Florida and told me that if this was the defense I was claiming, I should plead guilty.2®

I pled guilty to robbery while armed with a firearm and attempted first degree murder of a law
enforcement officer based on my court-appointed counsel’s advice. The agreed-upon sentence, as explained to me
by my counsel, was that 1 would be sentenced to life in prison for each offense—to be served concurrently—and
that I would be released on parole after serving, at the most, twenty-five years. This, however, was not true.
According to the Flonda Parole Commission, I “will serve the remainder of [my] natural life in prison unless I
am] granted clemency.”*®

Later, my defense counsel admitted:

I specifically advised the defendant, Thomas C. O Bryant, that he could expect to be
eligible for release under the sentences...after 25 years....] am certain that the
possibility of being eligible for release, after 25 years, was a major factor in the
defendants [sic] plea....It has now been explained to me concurrent life sentences
imposed upon Count II, for Armed Robbery, is being construed to prohibit any
possibility of parole. The defendant was never. advised in this plea that the
negotiated sentence would prohibit parole.?

When | raised this matter as a claim of ineffective assistance of counsel and as an involuntary plea (without a
full understanding of the consequences), the trial court denied the claim and the appellate court affirmed the
denial without comment.?

The Supreme Court has long held that since a guilty plea necessarily entails a defendant foregoing
numerous constitutional protections—the right against self-incrimination, the right to a jury trial, the right to

*confront one’s accuser—the guilty plea may only be upheld if it was voluntarily, knowingly, and intelligently

made.” A critical component of the plea being “knowing” is that the defendant must have a full understanding

of the consequences of the plea.’”® When a defendant enters into a plea based upon incorrect or incomplete
information from his defense counsel, the prosecution, or the judge, how can the plea have been made
“knowingly”? When the state courts refuse to abide by this federal constitutional doctrine, a federal court |
should not be divested of its authority to review the case because of an unreasonable time limitation, such as the
one created by AEDPA.

My case is not an isolated incident. As a “jailhouse lawyer,” I have encountered many prisoners who
are time-barred by AEDPA despite having valid claims of substantial constitutional violations. This includes
prisoners who were willing to accept responsibility for their unlawful conduct and entered a plea to a certain
charge or sentence, but learned after being incarcerated that the sentence imposed was not the sentence they
agreed to. It also includes prisoners who remain incarcerated for crimes to which others have confessed,

. defendants belng prohibited from cross-examining prosecution witnesses concerning thelr motives to fabricate
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testlmony. % fabricated “confessions” of the defendant being presented to the jury,® etc. In all of these
situations, the individuals had to proceed pro se be-cause they could not afford to hire post-conviction counsel
and because of AEDPA, they were unable to obtain federal review.
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VI. CONCLUSION
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Congress should repeal AEDPA’s habeas corpus provisions. Even with-out AEDPA, the entiré system
seems to prevent indigent prisoners from obtaining meaningful review of constitutional ‘violations:
undereducated prisoners, prisoners with mental disorders, unreliable memories of trial court proceedings, under-
trained and under-educated law clerks, “psych inmates working as law clerks, law libraries with meager
resources, restricted access to these law libraries, law clerks, and jailhouse lawyers—the list goes.on. Combine
these problems with an unreasonable and unnecessary time limitation and a prohibition against successive
habeas petitions, and the writ of habeas corpus has truly evolved into the “Great Unobtainable Writ.”?'' Surely
this is not what the Founding Fathers envnsnoned the writ of habeas corpus to be when they proclanmed that it
obviated the need for the Bill of Rights.?

When obtaining a conviction against or imposing a sentence upon a defendant for his unlawful conduct. it
is of the utmost importance that the law and constitutional safeguards be followed. Because of AEDPA, many of
us in prison are not able to obtain the federal review necessary to ensure that this basic principle is followed. A
Congressional review and reconsideration of the habeas provisions of AEDPA is justified, warranted and
necessary. U

ENDNOTES

* | am an inmate in the Florida Dcpmment of Corrections, Inmate 1D #0-124004. From 1997 through 2000, 1 cducated mysclf in the law. ln 200| l completed a
paralegal correspondence course through the University of Florida,
In this Article, I use some footnotes to define terms that are unnccessary for the legal community. These footnotes are included for the benefit of fellow
inmates and pro sc litigants.

1 would like to thank Rachel Wainer Apter, Audrey Bianco, Eun Young Choi, Danicl Farbman, John Lavinsky, Scott Levy, Laurea Robinson,
Jocelyn Simonson, and Prashant Yerramalli at the Harvard Civil Rights-Ctvil Liberties Lare Review {or their editorial assistance and their help in locating
some of the authorities used in this Article. 1 would also tike to acknowledge the many CR-CL staff members who provided substantive research assistance
for this Article. Due to my incarceration, I have a limited amount of research matcrial available to me. Without their assistance, this Article would not
have been Pomble

This hypothetical situation is based on the case of Kenneth Brian Victoria. See State v. Victoria, Case No. 1986-6167 (Fla Cir. Ct. Apr. 3,
1987).

2 A pro se litigant is “[o]ne who represents onesclf in a court proceeding without the assistance of a lawyer.” BLACK'S LAW DICTIONARY
1258 (8th ed. 2004).

? Pub. L. No. 104-132, 110 Stat. 1214 (1996) (amending 28 U.S.C. §§ 2244, 2253—2255 (1994) and adding 28 U.S.C. §§ 226!—2266 (2000)).
Mr. Victoria, for example, has sought judicial relief pro se, but any federa! review sought would be untimely under AEDPA. He has been in prison for
twenty years, is currently housed at DeSoto Correctional Institution and is serving a life sentence. See Fla, Dep’t. of Corr., Inmate Population information
Detail, httg [Jlwww.de.state. {1, us/nppcommonlsearchall asp (last visited Apr. 22, 2006).

A jaithouse lawyer is “a person who has taught himself or herself law while serving time, is knowledgeable about technical legal matters,
and gives legal advice, esp. to fellow prisoners.” WEBSTER'S ENCYCLOPEDIC UNABRIDGED DICTIONARY OF THE ENGLISH LANGUAGE 1022
(1996).

\ > See Transcript of Plea and Sentencing Hearing, State v. Richards, No, 95-92-CF (Fla Cir. Ct. Jan. 25, 1996), Second Amendcd
lnfotmnuon. State v. Richards, No. 95-92-CF (Fla. Cir. Ct. Sept. 15, 1998).

% Fora descnpuon of habeas corpus, sec infra Part I1.

7 Indigent prisoners do not have a right to court-appointed counsel for punumg collateral post—convncuon motions. See’- Munn) v.
Giarratano, 492 U.S. 1, 12 (1989) (Rehnquist, C.)., plurality opinion) (no right to counsel in state post-conviction proceedmgs fot death’ IO\\ inmate);
Pcnnsylvnmn v. Finley, 481 U.S. 551, 555 (1987) (no vight to counsel in state post-conviction proccedings).

* The Harvard Civil Rights-Civil Liberties Law Review 8 policy is 1o use the feminine article. Since my experience is with atl-male prisons, and
because most prisoners are male, I will use the masculine.

® Sce Ex parte Boliman, 8 U.S. (4 Cranch) 75, 95 (1807) (teferring to habeas corpus as the “Great Writ"). “Habeas corpus" is a Latin phrase
meaning “that you have the body.”

BLACK'S LAW DICTIONARY, supra note 2, at 728.
“U.S. CONST. art. 1, § 9, ¢l. 3 (“No Bill of Attainder or ex post facto Law shall be passed™).
" THE FEDERALIST No. 84, at 345 (Alexander Hamilton) (Buccancer Books 1992). .
2 Common law is “[tjhe body of law derived from judicial decisions, rather than from siatutes or consuluuons BLACKS LAW
DICTIONARY ¢ supra note 2, at 293. . '

3 Sec Preiser v. Rodriguez, 411 U.S. 475, 485 (1973).

' See U.S. CONST. ant. 1, § 9, cl. 2 (the Suspensicn Clause) (“The Privilege of the Writ of Habens Corpus shall not be snspcnded unless
when in Cnscs of Rebellion or Invasion the public Safety may require it.”).

" Judiciary Act of 1789, ch. 20, § 14, 1 Stat. 73, 81-82 (1789) (codificd as amended at 28 U.S.C. § 2241 (1948)):

s Id, (*{W]rits of habeas corpus shall in no case extend to prisoners in gaol, unless where they arc in custody, under or by colour of the
authority of the United States, or are committed for trial before some court of the same ... “) (emphasis added); sec also &_rpam Dorr. 44 U.S. (3
How.) I03 105 (1845).

V? See Ex parte Watkins, 28 U.S. (3 Pet.) 193, 197 (1830). ’

'* See Ex parte Mcrryman, 17 F. Cas. 144, 151-52 (No. 9.487) (C.C.D. Md. 1861). In response to Chief Justice Tancy s protest, Congress scon
thereafter delegated the authority to suspend the writ. See Developments in tho Law—Federal Habeas Corpus, 83 HARV. L. REV. 1038. 1265 (1970).
Inclading the suspcnswn by Lincoln, codified by Cangress in the Act of Mar. 3, 1863, ch. 81, 12 Stat. 755, the Great Writ has only been suspended four
times. Limited suspensions were invoked in 1871 and 1908 by Presidents Ulysses S. Grant and Theodore Roosevelt, respectively. See' WILLIAM F.
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DUKER. A CONSTITUTIONAL HISTORY OF HABEAS CORPUS 178 0,190 (1980); Act of Apr. 20, 1871, ch. 22, 17 Stat. 13. 14=15 (suspension
under Grant); Act of July 1, 1902, ch. 1369, 32 Stat. 692 (suspensicn under Roosevelt). The most recent suspension took place in Hawaii in 1941, when
terntorial govemnor Joseph B. Poindexter suspended the writ following the attack at Pearl Hacbor. Duncan v. Kakanamoku, 327 U S. 304, 307-08 & an 1-
2 (1946). Pursuant to Section 67 of the Hawaiian Organic Act, ch. 339, § 67, 31 Stat. 141 (1900), Poindexter suspended habeus corpus, placed Hawan
under martial law, and relinquished civilian gubernatorial and judicial autherity to U.S. Army Genceal Walter C. Short. Kakanamoku, 327 U.S. at 353-34
& n.6. General Shont closed all civilian courts and created military tribunals that had the power to try civilians for violating territorial or federal law, as
well as violating orders of the military govermment he had established. See Harry N. Sgheiber & Jane L. Scheiber. Bayonets in Paradise: A Half-Centurv
Retrospective on Martial Lenw in Hawali, 19 HAWAII L. REV. 477, 487-88 (1997). This governmental regime lasted until October 1944. /d. at 488, 611. In
Duncan v. Kakanamoku, this habeas suspension was ruled illegal, not unconstitutional, on the basis that the Organic Act's authorization of martial law did
not includc the power to supplant civilian courts with military tribunals for trials of civilians. 327 U.S. at 322-24, ‘
Y Ex parte Yerger, 75 U.S. (8 Wall.) 85, 95 (1869).

2 Act of Feb. 5, 1987, ch. 28, § 1, 14 Stat. 385 (“{T)he sevcral cousts of the United States, and the several justices and judges of such’
courts...shall have power to grant writs of habeas corpus in all cases where any person may be restrained of his or her liberty in violation of the
constitution, or of any treaty or law of the United States ....") (emphasis added).

3 The provisions from the Act of 1867 did not change in any important way until 1948, when they were codified in 28 U.S.C. §§ 2241-2255
See Act of Junc 25, 1948, ch. 153, § 2241, 62 Stat. 964, 964-65. Although the revision did not significantly change the grounds for challenges to
detention or the prisoners to whom the writ extended, it created a new section, § 2254, dealing with challenges to custody from state court See
RICHARD H. FALLON JR.. DANIEL J. MELTZER & DAVID L. SHAPIRO, HART & WESCHLER'S THE FEDERAL COURTS AND II(E
F;!;)ERALdSYSTl:M 1288 (5th ed. 2003). This structure remained for nearly a half-century, with only smail altcmuons. until the passage of AEDPA in
1996. See i

¥ The roots of habeas corpus arc usually aitributed to Clause 39 of the Magna Carta: “No frecman shall be taken or imprisoncd, or
disseiscd, or outlawed, or banished, or any ways destroyed, nor will we pass upon him, nor will we send upon him, unless by the lawful judgment of
his peers, or by the law of the land.” MAGNA CARTA CH. 39 (1215).

31 A “statute of limitations™ is a statute establishing a maximum period of time in which an action may be brought. See BLACK'S LAW
DICTIONARY, supra note 2, at 1450.

1 See Harris v. Nelson. 394 U.S. 286, 291 (1969) (“The scope and flexibility of the writ—its capacity to rcach all manner of illegai
detention—its ability to cut through barriers of form and procedural mazes—have always becn emphasized and jealously guarded by courts and
lawmakers™); United States v. Smith, 331 U.S. 469. 475 (1947) (“habeas corpus provides a remedy for jurisdictional and constitutional errors at the
trial without limit of time’); see also Limin Zheng, Actual Innocence as a Gateway Through the Statute-of-Limitations Bar on the Filing of Federat

‘ Habeas Corpu: Petitions, 90 CAL. L. REV. 2101, 2127-28 (2002).
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¥ None of thc amendments mentioned in this Part included any sort of prohibition on filing successive habcns applications. For areview of
other amendments, sec | RANDY HERTZ & JAMES S. LIEBMAN, FEDERAL HABEAS CORPUS PRACTICE AND PROCEDURE 69—78 (4th ¢d.
2000). i -
3 Compare 142 CONG. REC. $3454, 3459 (daily cd. Apr. 17, 1996) (statement of Sen. Hatch) (*[Habeas corpus) is being sbused all over
the country.™). with 142 CONG. REC. $3427, 3439 (daily e¢d. Apr. 17, 1996) (statement of Sen. Moynihan) (“1 make the point that the abuse of
habeas corpus...is hugely overstated.”). -

My assertion that Senator Hatch's belief is “mistaken” is well- founded. In fact, between 1980 and 1996, the per-prisoner habeas filing
rate for state and federal prisoners declined by forty-seven percent. See JOHN SCALIA, U.S. DEP'T. OF JUSTICE. BUREAU OF JUSTICE
STATISTICS, PRISONER PETITIONS IN-THE FEDERAL COURT, 1980—1996, at 4-5 (1997). According to statistics from 1995, most federal
habeas petitions were terminated in district court in less than one year. /d at 7. For an explanation of the problems with restricting successive habeas
corpus petitions, sce Bryan A. Stevenson, The Politics of Fear and Death: Successive Problems in Capital Federal Habeas Corpus Cases.- 77N.Y .U L
REV. 699 (2002).

S President William J. Clinton, Statement on Antiterrorism Bill Signing (Apr. 24, 1996) (“1 have today signed into law...the "Antiterrorism
and En'ecuvc Death Penalty Act of 1996."").

B Ser 28 U.S.C. § 2244(d)(1)~—{2) (2006) (AEDRA"s new time limitation); 28 U.S.C. § 2244(b) (2006) (AEDPA’s new restrictions on
successive ctitions).
3% An amendment is an alteration by modlﬁcnuon deletion, or addition. See BLACK S LAW DICTIONARY, supranote 2, at 89-90.

»142 CONG. REC. 53454, 3458 (daily cd. Apr. 17, 1996) (statement of Sen. Kennedy).

Y Stevenson, supranote 26, at 701.

® See, eg, 28 U.S.C. § 2339B (2006) (prolubmon on imemational terrorism fundraising), 28 U.S.C. § 2332(d) (2006) (prohibitien pn
assistance (o terrorist states); 18 U.S.C. § 3663A (2006) (mandatory victim restitution).

3142 CONG. REC. E638-01 (statement of Rep. Young) (1 strongly fecl this legislation is a knee-jerk reaction 10 a most heinous crime.”)

34 Editorial, Grave Trouble far the Great Writ N.Y. TIMES, Apr. 8, 1996, at Al4.

142 CONG. REC. $3352, 3353 (daily ed. Apr. 16, 1996) (statement of Sen. Hatch).

% 142 CONG. REC. $3454, 3462 (daily ed. Apr. 17, 1996) [hercinafter Feingold Stntement] (statement of Sen. Feingold).

%7 142 CONG. REC. $3352, 3357 (daily cd. Apr. 16, 1996) (statement of Sen. Biden) (“Remember, folks, you alrcady have to be  jail.
convicted of a crime, in order to be able to filc onc of these [habeas] petitions ...").

*® Feingold Statement, supra note 36.

Y28 US.C. § 2244(d)(1) (2006) (A 1-year period of limitation shall apply to an appllcnuon for a writ of habeas corpus by a person in
custody pnrsuam to the judgment of a State Court™).

> An appellate court is a court with jurisdiction (0 review decisions of lower courts or administrative agencies. See BLACK'S 1AW
DICTIONARY, supra note 2, at 378.

428 US.C. § 2244(b) (2006).

#Ta appeal is “[do seek review (from a lower court's decision) by a higher court.™ BLACK'S LAW DICTIONARY, supra note 2, ut 106.

$28 U.S.C. § 2253 (2006).

4 Bxhaustion of remedies refers to taking advantage of all available remedies. See BLACK'S LAW DICT IONARY\.mpm note 2, at 613-14

28 U.S.C. § 2254(b)-(c) (2006).

28 U.S.C. § 2254(d) (2006).

728 U.S.C. §§ 2261-2266 (2006).

428 U.S.C. § 2244(d)(2) (2006). (“The time during which a properly filed application for State post-conviction or other collateral review
with respect to the pertinent judgment or claim is pending shall not be counted toward any period of limitation under this subsection.”).

¥ In Artuz v. Benrent, the U.S. Supreme Court examined AEDPA's tolling provision and cxplained that a “properly filed™ state post-
conviction motion was one that complied with applicable filing requirements. 531 1).S. 4, 9-10 (2000).

39 See Walker v. Croshy, 341 F.3d 1240, 1246 (11th Cir. 2003) (“{T]he statute of limitations for a habeas application challenging a resentencing
court’s jud*mem begins to run on the dote the resentencing judgment becomes final und not the date the original judgmcnt becomes final.™).

In 1995, prior to the passage of AEDPA, only 1.2% of state prisoners® habcas petitions disposed of in U.S. District Courts resulted
judgmems for the inmate. SCALIA, supra note 26, at 6, The percentage was only slightly higher for fedcral prisoners. /d.

$ Some procedures that I had to teach myself include: types and availability of pre-trial motions, dlscovery procedures, rules of evidence,
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procedures for supprcsslon of inadmissible cvidence, jury sclection procedures, procedures for dircct and cross-cxamination of witnesses. types of
objections, types of motions available durmg trial, procedures for re-questing curative instructions or mistrials, post-trial motions, sentencing prucedum
rules of apfcllatc procedure, rules governing state post-conviction procedures, and rules governing federal post-conviction procedures.

This includes understanding and developing trial stmlegnes and trial tactics, coherent theories of defense, ete.

%! For example, this could include: the “fruits of the poisonous tree™ doctrine, exclusionary rules, good-faith exceptions, fundamenml/plmn crror
analysis, harmless crror analysis, Mansficld Doctrine, res judicata, last antecedent rule, express mention/implied exclusion, cjusdem generis, stare decisis,
etc.

* A brief is “[a] written staterient sciting out the legal contentions of a party in litigation, esp. on appeal.” BLACK'S LAW DICTIONARY,
supra note 2, at 204. A motion is “[a] written or oral application requesting a court to make a specified ruling or order.” /d. at 1036.

% Unfonunnlely. [ am one such pro sc¢ prlsoner who is unable to seek federal review because of AEDPA’s time limitation.

* These assertions erc based on my experiences as a jailhouse lawyer.
 In contrast to an indigent prisoncr, an affluent frec citizen may slmply retain an nttorney 1o pursuc legal remedies on his behaif.
- 39372 U.S. 477, 481 (1963). .

%360 U.S. 252, 257—58 (1959). ‘ .

*' 351 U.S. 12, 19—20 (1956). The Supreme Court has only rejected an indigent defendant's claim to transcripts where an adequate
alternative was available but not used, see Britt v. North Carolina, 404 U.S. 226, 230 (1971), or because the request was plamly frivolous and a prior
opponumtg to obtain a transcript had been waived. See United States v. MncCollom 426 U.S. 317, 328-29 (1976).

404 U.S. 15. 15 (1971) @f'g 319 F. Supp 105 (N.D. Cal. 1970)). ‘

312 U.S. 546, 549 (1941).

%4393 U.S. 483, 490 (1969).

4430 U.S. 817, 828 (1977).

“$ 18 U.S. 343, 356 (1996). .

® The “myth system™ and “real system” to which I refcr are similar to the “myth system” and “operational code described by Professors
Reisman and Schricber. See W. Mi-CHAEL REISMAN & AARON M. SCHRIEBER, JURISPRUDFNCE UNDERSTAND[NG AND SHAPING LAW 23-35
(1987).

v

% See Gideon v, Wainwright, 372 U.S. 335, 339-42 (1963) Powell v. Alabama, 287 U.S. 45, 71 (1932).
 See Halbert v. Michigan, 125 S. Ct. 2582, 2593-94 (2005): Douglas v. Cal:fomm 372 U.S. 353, 357 (1963)."
™ See Strickland v. Washington, 466 U.S. 668. 687-88 (1984).
" Note, Effectively Ineffective: The Failure of Courts 1o Addrass Underfunded Indlgenl Dq/ensc Systems, 118 HARV. ‘L. REV. 1731, 1734
(2005). .
24
" 1d ar 1735.
™ Johnson v. Avery, 393 U.S. 483, 487 (1969) (citing Note, Constitutional Law: Prisan “No-Assistance - Regulations and the Jatlhouse Lawyer.
1968 DUKE L.J. 343, 34748, 360-61 (1968)).
' FLA. DEP'T OF CORR., ANNUAL REPORT 2003-2004 M23, available at hitp: fiwww. de. smtcﬂ uslpuh/annuallO304/pdNeducntmn pdf
{hercinafier ANNUAL REPORT 2003-20041. The TABE is a standardized test that assesses a person's general education level in math, reading, and languoge
comprehensnon skills. A test score reficcts the person’s approximate grade level. For example, a TABE score of 5.0 means the person’s approximate level of
education in that area is a beginning fifth grade level. The highest score achievable on the TABE is a 12.9 grade level, which indicates an education level of
at Jeast a high school graduate. Cf. Sys. for Adult Basic Educ. Suppon. Glossary of Useful Terms, hup:// www.sabes. orglassessmemlglossury him {Jast visited
Apr. 22, 2006). ‘
= ANNUAL REPORT 2003-2004, supra note 75, at M24.
"'FLA. DEPT CORR., PROCEDURES MANUAL 501.106 (2002).
78 See ANNUAL REPORT 2003-2004, supra note 75, at M23.
: ™ A National Alliance on Mental lliness (NAMI) fact sheet updated in January 2001 indicates that approximately 5. 4% of the US. population
suffers from mental iliness. Nat'l Alliance on Mental lliness, About Mental Hiiness, hitp:/iwww.nami.orig/helpline/factsand figures.himl (Jast visited Apr. 22,
" 2006) (cited in SASHA ABRAMSKY & JAMIE FELLNER, HUMAN RIGHTS WATCH. ILL EQUIPPED: U.S. PRISONS AND OFFENDERS WITH MENTAL
ILLNESS n. 12 (2003), available at hup://www.hrw. org/rcponslzooshmlomlusaloo:! pdl) The American Psychiatric Association has reponed that one oul
of every five (twenty percent) inmates in the U.S. prison population suffers from serious mental iflness. AM. PSYCHIATRIC ASSN, PSYCHIATRIC
SERVICES IN JAILS AND PRISONS xix (2d ed. 2000) (cited in ABRAMSKY & FELLNER, supra, a1 n.13). This disproportionate rate of mental illness was
confirmed in a telephone interview with my brother Sid E. O'Bryant, Ph.D. Telcphone Interview with Sid E. O’Bryant, Ph.D., Assistant Professor, Dep't of
Neuropsychiatry and Behavioral Scis., Texas Tech University Health Science Center, in Lubbock, Tex. (Sept. 3, 2008).
® PAULA M. DITTON, US. DEPT OF JUSTICE, BUREAU OF JUSTICE STATISTICS, MENTAL HEALTH AND TREATMENT OF INMATES AND
PROBATIONERS 1 (1999) (cited in ABRAMSKY & FELLNER, supra note 79, at n.16), available ar hip:/iwww.ojp.usdoj gov/bjsfabstractmhtip.htm.
¥ 1 NATIONAL COMMISSION ON CORRECTIONAL HEALTH CARE, THE HEALTH STATUS OF SOON-TO-BE-RELEASED INMATES: A REPORT TO
CONGRESS 25 (2002) (cited in ABRAMSKY & FELLNER, supra nole 79, at n.lS), available at htipJwwwieche ofp/sthifVolome
VHealth%20Status%20(vol%201).pdl. Dysthymia is “morbid anxicty and depression sccompanied by cbsession.” WEBSTER'S THIRRD NEW lNTFRNATlONAL
DICTIONARY OF THE ENGLISH LANGUAGE, UNABRIDGED 712 (1931).
“ Soe ALLEN J. BECK & LAURA M. MARUSCHAK, U.S. DEP'T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, MENTAL HEALTH TREATMENT IN
STATE PRISONS, 2000, at 4 (2001), available ‘ar hup:/fwww.ojp.usdoj.gov/bjs/pub/pd/mhisp00.pdf.  Psychotropic medications are medications prescribed by a
?sychmmsl that “affect mental activity, behavior, or perception. WEBSTER 'S ENCYCLOPEDIC UNABRIDGED DICTIONARY, supra note 4. at 1562.
" BECK & MARUSCHAK, supra note 82, at 1.
™ See generally JERROLD G. BERNSTEIN, HANDBOOK OF DRUG THERAPY IN PSYCHIATRY 266-97 (3d ed. 1995). S. J. ENNA & JOSEPH T. COYLE,
PHARMACOLOGICAL MANAGEMENT OF NEUROLOGICAL AND PSYCHIATRIC DISORDERS 22-24 (1998); Juseph F. Goldberg & Katherine E. Burdick,
Cognitive Side Effects of Anticonyulsants, 62 J. CLIN. PSYCHIATRY (SuPP. 14) 27-33 (1998); Michae) Kolber et al,, Adverse Evemis with Zyban
(Bupropion), 169(2) CAN. MED. Ass'n J. 103-04 (2003); Oriano Mecarelli et al., Clinical, Cognitive, and Neurophy:lologlcal Correlates of Short Term
Tre with Carb, pine. Oxcar-bazepine, and Levvetiracetam in Healthy Volunieers, 38 ANNALS PHARMACOTHERAPY 1816—22 (2004); J. D.
Vanderkooy, Antidepressant Slde Effects in Depression Patients Treated in a Naturalistic Setting: A Study of Bupropion. Moclobemlde Paroxetine, Ser-
“traline, and Venlafaxme, 47(2) W. CAN. ). PSYCHIATRY 174—80 (2002).
* 430 U.S. 817, 828 (1977). . )
* See FLLA. ADMIN. CODE ANN. r. 33-501.301(3)(e) (2005) (“lnmales who are illiterate or have disabilities that hinder their ability to research the law
and prepare Jegal documents and legal mail, and need research assistance, shall:be provided access 1o the law library and to inmate law clerks....Upon
receipt of [a)...request...the law library supervisor shall schedule the inmate for a visis to the law library or a visit with an inmate law clerk.™) (emphnsls
added); id. at r. 33-501.302(7)(c) (“[M)ajor and minor collection law librarics shall-be assigned inmates as inmate law clerks to assist inmates in the
rescarch und use of the law library collection, and in the drafling of legal documents....Institutions shall amgn additional inmate law clerks to the law
library as needed to ensure that illitcrate and impaired inmates are provided research assistance.™).
* On Junc 10, 1995, while on varivus drugs and alcohol, 1 robbed a motei clerk and was involved in a shooxout with police. 1 eventually pled guilly to
robbery while armed with a fircarm and-attempted first degree murder of a law enforcement officer, and was sentenced to two concurrent life sentences.
See Transcript of Plea and Sentencing Hearing, supra note 5, and accompanying texi. -
. . 19
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- Wcllbumn is an antidepressant that was used to treat my severe depression. Cogentin was prescribed to me in an attempt to ofrsct the side effects of the
other medications. This cffort failed. 1f anything, the side cffects 1 was experiencing increased whilc | was taking Cogentin. Tegretol was prescribed to
me for treatment of severe mood swings. Loxitane is an antipsychetic medication that was given to me because of the hallucinations [ was experiencing.
See generally MANUAL OF CLINICAL PSYCHOPHARMACOLOGY (5th ed. 2008).

1 was severely abusing drugs and alcohol at the time of my arrest. The majority of my mentol health issues nt the time, | believe, were
attributable in part to withdrawal from the illegal drugs and alcohol.
** My thoughts were more coherent. I could concentrate on things and could remember cvems 1 was not disoriented. -
® A totat battery TABE score is the cumulative average of all areas of the TABE test. See ANNUAL REPORT 2003 2004 supranote 75, at M23,
*! FLA. STAT. § 924.066(3) (2005) (cffective July 1, 1996) (“A person in a noncapital case who is seeking collateral review under this chapter has no
right to a court-appointed lawycr ).
% An inmate law clerk is a prisoner who is given a job assignment in a prison law library and who has been “rained” by prison officials to provide
assistance to other inmates in preparing and/or pursuing legal matters. See FLA. ADMIN. CODE ANN. 1. 33-501.301(2)(e) (2005).
** Affidavit of Christopher Todd Benton at 2 (Sept. 29, 2004), O'Bryant v. Sapp. No. 3:03-cv-803-)-20MCR (M.D. Fla. 2003) (submitted in suppont of
claim of entitlement to cquitable tolting of AEDPA's onc-year time limitation) (document on file with the author and the Harvard Civil ngms-Cnvnl
Libcrties Law Review).
% See id ot 3 (“After rcpeatcd attempts [sic] of trying to assist Mr. O'Bryant and Jearning through trial and error that he was unable to prepare [sic] any
meaningful post-conviction [motions] I approached my Supervisor Ms. Rhyans [slc] and attempted to have a law clerk assigned to handle his case,
unfortunately, Mr. O'Bryant scored high cnough on his cducation testing that resulted in him not being entitled to have a law clerk assigned to handle his
case.").
% Sec Petitioner's Notice of Filing Supplemental Documentaticn. O'Bryent v. Sapp, No. 3:03-cv-803-)-20MCR (M.D.  Ha. Sept. 29, 2004) (showing
multiple drug prescriptions for psychosis) (document on file with the author and the Harvard Civil Rights-Civil Liberties Law Review). These medical
records show that I was suffering from psychosis for approximately nine of the nincteen months that [ took to file my first state post-conviction motion on
November 7, 1997. By this date, my AEDPA clock had expired.
* Affidavit of Dr. Judith R. O’Jife, O'Bryant v. Sapp, No. 3:03-cv-803-J-20MCR (M.D. Fla. Jan. 27, 2005) (submitted as Exhibit B by petitioner)
(document on file with the suthor and the Harvard Civil Rights-Civil Liberties Law Review).
¥ See AEDPA, Pub. L. No. 104-132, 110 Stat. 1214 (1996) (cffective Apr. 24, 1996).

3

™ See Duncan v. Walker, 533 U.8. 167, 183 (2001) (Stevens, J., concurring in part and concumng in the judgment) (“In the context of AEDPA’s 1-year

limitations period...the Courts of Appeals have uniformly ctcatcd a l-year grace period, running from the date of AEDPA's enactment, for prisoners
whose state convictions became final prior to AEDPA™). .
¥ | also believe there are a large number of inmates who are being overmedicated by prison officials. | belicve this was my’situation. Instead of
increasing my medications, I believe 1 would have been better off if provided counseling to go along with the medications I was already receiving, with
the goal of eventually weaning me off psychetropic medication altogether.
' From ten years worth of personal observations and experience as a pro se litigant and jailhouse lawyer, 1 have observed that an appeal in the Florida
8 pellmc courts normally takes approximately ten to twelve months.
' It is notcworthy 10 mennon that some proccedmgs, such as depositions, are routiucly conducted in the absence of the defendant, who is the cventual
ro s¢ litigant.
e * See Griffin v. Winois, 351 U.S. 12 (1956). .
19 Qver the years, | have assisted in numerous attempts by prisoners to obtain copies of their records of court procecdings. Those who did not have a
direct appeal were congistently told by the clerks of the trial courts that they would have to pre-pay to get the records and that the fee would be up to $4
per page. Those who did pursue a direct appeal were consistently told that they were only entitled to one free copy, that the copy would be furnished to
lhen appellate counsel, and that they could request the copy from appellatc counsel when their appeal was finished.
% See, e.g., Hansen v. United States, 956 F.2d 245, 248 (1 1th Cir. 1992) (“We do not agree, however, that this right [to free trial court records) extends to
access to the record for the purpose of preparing a collateral attack on a conviction.™).
13 See Day v. Crosby, 391 F.3d 1192, 1 193 (11th Cir. 2004) (“Day’s third argument was that the state publlc defenders withheld his trial transcripts for
352 days, and the delay cost him time in which he could have worked towards filing his appeals.™).
% Bounds v. Smith, 430 U.S. 817, 822 (1977) (quoting Griffin v. Illinois, 351 U.S. 12, 20 (1956)).
197 ELIZABETH LOFTUS, EYEWITNESS TESTIMONY 21 (Harverd Univ. Press 1996) (1979). This particular work concerns cyewumcss testimony of
cvents and the identification of a suspect by the witness.
| know of no studies concenirating on the accuracy or reliability of a defendant’s memory of trial proceedings. However, a defendant
witnessing his criminal trial might well go through the same memory process as an individua! witnessing a crime, and-cach stage of his memory process
would be subject to the same fectors. The reasoning set forth in LOFTUS, supra, therefore would apply to a criminal defendant as well.
9% See id, at 21, 32.
" See id. at 54, 64.
"“ELIZABETH F. LOFTUS & JAMES M. DOYLE, EYEWITNESS TESTIMONY: CIVIL & CRIMINAL 3132 (1987)
1" Interview with Teddy Sean Stokes, Inmate in Holmes Corr. Inst., Bonifay, Fla, (Oct. 18, 2005) [hereinafier Stokes Interview). Stokes told me:

There were times during my trial that | thought 1 was gonna faint. It felt like | was in a bad drcam. My lawyer
never told me what to expect, so 1 was getting hit with so much stuff 1°d never heard before that I couldn’t
keep up with everything. During recess a couple of times, when | was in the holding cell, I thought I was gonna
vomit | was so stressed oul, you know, not knowing what the jury was thinking about this,

id
" This “lifc or death” assertion is not an exaggeration. If the State is sceking the death pennlty. these complete stmngets will decide whether the State
should kill the defendant far his alleged actions. .

18 See Stokes Interview, supranote 111,
" Interview with Donald D. Wood, Inmate in Holmes Corr. Inst., Bonifay, Fla. (ch 15, 2009).

"1 Thig assertion is bascd on my own personal experience, as well as my ycars of experience as a jailhouse lawyer.

Y151 have even experienced this myself afier receiving the transcripts of a state court cvndentmry hearing conducted in my own case on November 15,
2000.

¥ This is especially true of situations in which proceedings were held in the absence of the defendant. For instance, imagine that o witness makes a
statement ot a deposition conducted without the defendant present. At trial, the witness's testimony is inconsistent with the prior statement and the defense
counsel fails to impeach the witness. The defendant will not be aware of the mconsnslency because he was not at the deposition. Therefore he will not
know to research the potential “ineffectiveness of counsel” claim until he receives the record. If the defendant has ulready filed a state post-conviction
motion, he may be prohibited under state filing requirements from raising the claim in a successive motion, and the claim is now waived or barred from
federal review because it was not exhausted in siate court procecdings. This is not a far-fetched or unreasonable scenario, but is rather one | have scen.
" 430 U.S. 817, 830-32 (1977) (“[W]hile adequate low librarics are one constitutionally acceptable method to assure meaningful access to the courts,
our decision here...does not foreclose alternative means to achieve that goal....[A] legal access program necd not include any particular element we have
discussed, and we encourage local experimentation.™).
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19518 U.S. 343, 356 (1996).
(214 Id
' 1d at 356~57. It is worth mentioning that, from my obsemuon. shortly after the Supreme Court handed down its decision in Lewis, the F.D.O.C. began
destroying research materials that were already contained in the law libraries, stopped providing cenam period:cnls. and reduced the number of hours
‘each week that the law libraries were required to be open.
'3 goe FLA. ADMIN, CODE ANN. r. 33-501 301(7)(e) (2005) (law clerk training pro-gram).
'3 See supranotes 118-121 and accompanying text.
"% In all faimess to inmate clerks, | must say that some of them do try to do what they can, and some are competent in the faw. For the most part, though. these claks
do not provide adequate assistance to inmates attempting to pursue meaningful state post-conviction remedies or to comply with AEDPA.
¥ ELA. ADMIN. CODE ANN. r. 33-501.301(7)(d)(I)-(4) (2005).
"'“.S;el; la;.i This scction of the Florida Administrative Code covers the only qualifications to becoma a certified law clerk. There is no mention of any mental
calth criteria.
‘17 Such inmates may be experiencing the common side effects of psychotropic mcdicmions as mentioned in Part [V.B, supra. Also, inmates mth
diagnosed mental disorders may be prone to psychotic eplsodes and in need of psychiatric {ntervention without waming.
'8 When Inmate Harold Bush was informed that he was going to the law clerk training seminar at A.C.1., prison officials told him that the seminar was
being held at A.C.1. for the purpose of certifying some “psych inmates.” I personally heard pmon ofTi cials inform inmate Bush of this. A “psych inmate”
cs an inmate who has been diagnosed as mcmally disordered by prison mental health staff and is bcmg treated with psychotropic medications.
' See supra notes 118—121 and accompanying text.
10 Soe supra text accompanying notes 110-112,
" This information concerning the length of the seminar was provided by inmate Sean Russell, who attended the seminar at Wakulla Correctionat
Institution in June 2005, and inmate Harold Bush, who attended the seminar at A.C.L. in November 200S. Interview with Harold Bush, inmate, Holmes
Correctional Institution, Bonifay, Fla. (Dec. 7. 2005); Inter-view with Secan Russell, inmate, Holmes Correctional Institution, Bonifay, Fla. (Nov. 11,
200S) [hereinafter Russell interview]. My assertion about the seminar covering only a small portion of the Jegal matters necessary to provide quality
asgistance is based on my interviews with Russell and Bush, as well as my cxaminations of the law clerk training manuals used over the years by the
F.D.O.C.
12 See FLA. ADMIN. CODE ANN. 1. 33-501 301(7)(e)(1) (2005).
Ll | questioncd Mr. Russell about the law clerk training seminar and its final exam on Friday, November 11, 2005. [ also asked him for his opinion on
the quality of the seminar and the difficulty level of its final exam. In response, Russell laughed and stated, “It’s a complete joke. Any moron can pass
™ Russell interview, supranote 131.
"‘ When | was explaining this to the certified law clerk, 1 asked him to get “The Blue-book.” His response was that | needed to be more specific and
give him the book’s title because. there were several books in the law library that were blue. 1 told him “T he Bluc-book™ was the title. He claimed
that there was no legal book or citation book with such a name.
"% See supra notes 118-121 and accompanying text.
2 Some prisoners, such as myself, acquired legal knowledge through a combination of all of these methods.
Y7 johnson v. Avery, 393 U.S. 483, 490 (1969).
" See,e.g. FLA. ADMIN. CODE ANN. C. 33-210.102 (2005). .
Y1d atr. 33-210.102(12). ‘
10 Coe id. at 1. 33-602.203(1)(b) (*Any item or article not originally contraband shall be.dcemed contraband if it is passed from one inmate to anolhet
without authorization™); it at r. 33-602.201(7)(a) (impounded property) (“If the property...does not belong to the inmate in possession of the
property, an investigation shall be conducted to determine if the owner of the property knowingly permitted the use of the property. If so, the
Pmpeny shall be handled as contraband.™).
N 1d. at 1. 33-210.102(12).
W2 Soe supra note 140.
W EDOC. Charging Dnsclplmary chon Log #107-050088 states:

On Tuesday, .Ianuary 18. 2005...myself [Sergeant Michael S. White] and Officer [Mitchell] Finch were
conducting a routine search of cell H-2107, housing Inmate O'Bryant....During the search of Inmate O'Bryant’s
property, legal work be-longing to Inmate Martin, Richard...was found The shift OIC was notified for
appropriate action. Inmate O'Bryant remains in disciplinary confinement pending the charge 3-12 possession
of any other contraband.

See also F.D,0.C. Charging Disciplinary Report Log #107-050463. ’

14 P.D.0.C. Disciplinary Hearing Worksheet Log #107-20050463. Disciplinary confinement is scgregation/isolation. An inmate is locked in a cell with
no out-of-cell recrcation for the first thirty days. is orly allowed to shower Mondays, Wednesdays, and Fridays; and is denicd telephone/television
anlleges. any reading material, with the exception of a Bible, and numceous other pnvileges See FLA. ADMIN. CODE ANN. r. 33-602.222 (2005).

% £.D.0.C. Disciplinary Report Hearing Information Log #107-050088. Incentive gain time, also called good time,” is early release credits. One day
of gain time represents one day earlier an inmate is released from prison. For the full regulations governing mcenuve gain time, sece FLA. ADMIN.
CODE ANN. r. 33-601.101 (2005). .

15 1 was told this by the Disciplinary Hearing Team for Disciplinary Report Log#lo7-050463 on April 7, 2005.

7 see FLA. ADMIN, CODE ANN. 1. 33-601.314 (2005).

14, atr. 33-601.101(5)(a).

4. at 1. 33-601. 101(5)(a)(2). . . :

132 Administrative confinement.is not “disciplinary” in naturc. As opposed to disciplinary confinement, inmates in administrative confinement are
allowed reading material and radios. See /d. at r. 33-602.220. This is about the only difference.

! A disciplinary hearing is a hearing where an inmate appears beforc a classification officer and a security officer (Ileulennm rank or above) and
enters a plea of guilty, not guilty, or no contest, and is allowed to make a statement on his behalf concerning the alleged rule infraction. /d. at 5. 33-
601.307. These hearings are often referred to by mmntes as “DR Court™ (DR stands for disciplinary report) or “Kangaroo Court.”

" 14, at r. 33-501.301(1).

" See Lewis v. Casey, 518 U.S, 343, 356 (1996). It necds to be pointed out that Lewis was argued before the Supreme Court on November 29, 1995,
and was decided on June 24, 1996. Therefore. when the Court rendered its decision in this case, which was based on the fact that any “actual harm™
suffered by the inmates was not “systemwide,” the implications of AEDPA and its systematic effects on pnsonet litigation were not before the Court
for consideration. This fact alone should warrant the Court revisiting the issue of “adequate” libraries and assistance.

'** Bounds v. Smith, 430 U'S. 817, 828 (1977).

'3 SCALIA, supra note 26, at 14 (citing ROGER . A. HANSON & HENRY W. K. DALEY, BUREAU OF JUSTICE STATISTICS, FEDERAL HABEAS
CORPUS REVIEW: CHALLENGING STATE COURT CRIMINAL CONVICTIONS 14 (1995)).

18 I Strickland, the Supreme Court established a two-prong test to determine whether a criminal defendant's Sixth Amcndment right to the cffective
assistancg of counsel has been violated. 466 U.S. 668 (1984). With regards to the first prong—the performance prong—the defendant must show that
defense counsel’s representation fell below an objective level of reasonablencess. Sce id. at 680-81. In the second prong—the prejudice prong—the
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defendant must show that there is a reasonable probability-that, but for defense counsel's unprofessional crrors, the results of the ptoceedmgs ‘would
have been different. /4. at 694. :
"*'FLLA. ADMIN. CODE ANN. r. 33-501.301(2)(1) (2005).

*** The prison where [ am currently housed, Holmes Correctional lnsmutnon, is one of the prisons in Florida that, at the time of this writing, has a CD-

ROM collection of federal case reporters in its law library.

'In all the time | have been in prison and used the law librarics, | have never been allowed to use a computer, even though 1 have requested to do so on

numerous occasions.
“* ELA. DEP'T. CORR. PROCEDURES MANUAL 501.107 (2003). The only inmates allowed to touch computers are the ones who have job assignments
that require them to have the use of a computer. In order for a prisoner to get on a computer, his work supervisor must submit an “Inmate PC Usage

- Request Approval,” and the request must be approved by the warden, the chief of security, and the classification supervisor. FLA. DEP'T. CORR.

FORM DC6-109 (2000). Therefore, even for the sake of convenience or expediency, the law library supervisor is not authorized to make exceptions to
this absurd practice. [Editor ‘s Note: The Florida Department of Corrcctions declined the requests of the Harvard Civil Rights-Civil Liberties Law

- Review 10 obtain a copy of this manual (e-mail on file with the Harvard Civil nghts-le Liberties Law Review).]

1 As ridiculous as it may seem to require that a law clerk scroll a page for the prisoner, this sule is made even more onerous by the fact that the law
clerks are not always available because of their other duties (making photocopies, pulling books off the shelves for other inmates, filing papers, ¢tc.)
and the prisoner may have to wait for quite a while just to have a page scrolled for him. . .

'Y This assertion is based on my pcrsonal experience and observations at Holmes Correctional Institution. ’

) A “work camp™ is the unit of the prison that houses lower custody prisoners, the majority of whom work outside the puson fences. FLA. ADMIN.
CODE ANN. 1, 33-501.301(3) (0(2) (2005) providcs that work camp prisoners must use the same law library facilmes as the prisoncrs housed at the main
unit. . .

15428 U.S.C. § 2254(d) (2006). !

'3 1 have helped a few such prisoners during my ycars as a jailhouse lawyer.

' For instance, Intergovernmental Agreement 98-188 is an agreement between Floride and the federal govemment to exchange prisoners prosecuted
under joint state/federal . drug task forces. Cf FEDERAL BUREAU OF PRISONS, STATE OF THE BUREAU 7 (2000), available at
hitp://www.bop.gov/news/PDFs/soboo.pdl. . '

'*7 See FLA. ADMIN. CODE ANN. r. 33-501.301(2)(1), (5)(2) (2005).

1 Because of my incarceration | am unable to perform empirical research to prove thai alternative solutions would be cost-free. My assertions that
some of my suggestions would be cost-free, however, arc logical.

1 ELA. DEP'T. CORR. PROCEDURES MANUAL 501.107 (2003). T

'™ FLA. DEP'T. CORR. FORM DC6-236 (2000) (back of form). An Inmate Request Form is a form-used by inmates to ask prison officials questions, to
schedule nppomtments or 1o initiate a complaint against a staff member.

"' A deadline is “any requirement imposed.by law, court rule or court order that imposes a maximum time limit on the fi iling of legal documents with
the court.” FLA. ADMIN. CODE ANN. r. 33-501.301(2)(b) (2003).

m “Priority access” is self-explanatory. An inmate who has an upcoming deadline is given a hlgher priority when scheduling time in the law library
than an inmate who does not have an upcoming deadline. See id. at 1. 33-501.301(2)(q).

"™ 1d. av r. 33-501.301(3)(f) (“Department staff shall respond to a request for special access to meet a deadline within 3 working dsys of receipt of the
request, not including the day of receipt.”).

" “Open population™ imates are inmates who are housed in the gencml inmate population, as opposed to those who are segregated from other inmates
because of special medical conditions, a heightened need for protection, security concerns, or disciplinary action. See /. at r. 33-501 30!(2)(0)
13 1d. at r. 33-501.301(3)(g). “Off-duty™ hours are the hours during which an inmate is not at work at his assigned job or participating in an assigned
‘:mgmm‘ such as education, drug rchabilitation, or pre-release programs.

' When a prisoner submits an Inmate Request Form scckiog law library access, the prisoner must specifically state on the request form that the
desired days are his off-duty days—not off-duty hours—or the request will be returned instructing the prisoncr to resubmit the request stating his

- assigned off-duty days.

' FLA. ADMIN. CODE ANN. r. 33-601,201(t) (2005) (“It is the continuous goal of the department that inmates in work assignments work at least

40 hours per week.").
" Such jobs and programs include inside grounds (cutting grass, picking up trash, sweeping sidewalks), maintenance (plumbing, roofing, painting,

clccmcal work, carpentry), orderly work, educational classes, or staffing the classification or property rooms.
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™ [n'my expenence. these have been the standard hours for libraries and law libraries in the F.D,O.C.

18 Fifty-two days is an estimate based on one day of library access per week. This assumes that the library will not be closed on an inmatc's off-duty
day because of inclement weather, staff shortage, buffing or waxing of the floors, the librarian taking a doy off, ctc. This also assumes that the
prisoner is able to get into the law library each week. The number of pusoners allowed in the law library at any given time is limited by the state fire
code. In all of the prisons in which I have been incarcerated, library capacuy has been limited to approximately sixty people, which includes library
workers, law library workers, general library prisoncrs, and law library pnsoners Therefore, only about thirty to thirty-five prisoners are allowed access
to the law library at any given limc With prisons housmg over 1000 inmates, regular access to the law library on an off-duty day each week is far’
from guaranteed.
"' FLLA. ADMIN. CODE ANN. r. 33-501. 301(2)(q) (2005).
"2 In 1997 and 1998, while assigned a job in the law library at Washmgton Correctional Institution, | tried numerous umes to register prisoncrs who
had three or four months left to file post-conviction motions for priority access. 1 was told tcpealedly that these prisoners did not qualify for priority
access because they had more than twenty days remaining to file their motions. in the years since, | have witnessed many other prisoners denied
Pnomy access because AEDPA’s one-year time frame exceeds F.D.0.C.'s twenty-day requirement.

) FLA. ADMIN. CODE ANN. r. 33-501.301(2)(6) (2005).
™ Id atr. 33-501.301(3)(N(1) (emphasis added).
' Florida regulations provide that inmates in open population shall bc given priority access to the law library and be excuscd from work only “when
the inmate demonstrates an exceptional need for it. The inmate bears sole responsibility for proving why additional research time in the law Tibrary
should be provided." Id atr. 33-501.30!(3)(0(2). Prison regulations do not state what burden the prisoner carries to prove exceptional nced.
However, it is my understanding and expcncnce that Chapter 33-501.301(1)(2) of the Florida Administrative Code uscd to declare inmates with six or
more ofl'-duty hours ineligible for priority access, and, as a result, prison officiuls in the F.D.O.C. continue to deny pnomy access to inmates with
more than six hours off-duty time.
' Jd ot r. 33-501.301(3){(2). Since prisoners have five-day work weeks, law library supervisors wnll not allow a pnsoncr more than two days of priority
access per work week, if they are allowed any days at all, :
'*11d. ot r. 33-501.301(3)(g). This rule has been interpreted by prison officials at the seven prisons where | have been housed (o mean that no inmate
13 allowed o use Jaw library time to draft lcgal documents, regardless of whether they are in the law library on “priority access™ or on off-duty hours.
' My job assignment at the time was “houseman.” | was responsible for swecpmg the floor in my housing unit (there were about ten inmates assigned
to this task). My job assignment had been complcted, and my work supervisor had given me the afterncon off. Therefore, there was not any work for
me to return to. .
'" Fortunatcly, another prisoner in my housing unit had a copy of the Florida Rules of Court. which he let me use. I had to be careful not to let a'gunrd or
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officer sce me with the book. Because it belonged to another prisoner, it became “contruband” cach time it was in my possession; if caughl with i, |

could have been sent to confincment, and the book could have been confiscated. Sce supra note 140.

11372 1U.S. 353 (1963).

'™ See Halbert v. Michigan, 125 S, Ct. 2582, 2593 (2005) (“Navigating the appellale process without a lawyer’s assistance is a perilous endeavor for a

layperson, and well beyond the competence of individuals...who have little cducation, leaming disabilities, and mental impairments.”).

' Susan Hughes was the Library Program Administrator at the Apalachee Correctional Institution in 2003. See FLORIDA LIBRARY DIRECTORY

W lTH STATISTICS 152 (l isung of lnstlluuonul Libraries), available al
i i ffice 1 i 3 nd{.  Barry Rhodes is a Research and Training

Specialist wnh the F.D.O.C. Burenu of Program Scrvuces, See CORRECI‘IONAL COMPASS THE OFFICIAL NEWSLETTER OF THE FLORIDA

DEPARTMENT OF CORRECTIONS, Oct. 2001, at 12, agvatlable at http://www.dc.state.fl.ug/pub/compass/01 10/Compass_OctOlpdf. Mr. Rhodes is

responsible for overseeing the F.D.O.C. Law Library Services and for training inmates as “research aides™ or “law clerks.”

"' E-mail from Barry Rhodes to Susan Hughes (Dec. 11, 2001, 09:22 EST) (on file with author). Mr. Rhodes forwarded this c-mail to the librarians, who

in tirn posted a copy of it on the bulletin boards in the prison law libraries for the inmates 10 see. | have personally scen this e-mail posted in five

different prison law libraries. | was given a copy of this e-mail by the librarian at Okaloosa Correctional Institution in 2002. .

%[ ctter from Valerie Jonas, Assistant Public Defender, to Inmate Oriel Bernaden (Apr. 26, 2005) (on file with the author).

9 have read literally hundreds of letters over the years from court-appainted appellate attoreys ml'ormmg prisoncrs of the denial of an appeal and the

availability of state post-conviction motions. In all of the letters | have read. | have never read one in which the uuorncy informed the prisoner that he

only had onc year to file a fedcral habeas corpus application.

1% See generally Part 1V, supra.

7 O'Bryant v. Sapp, No. 3:03-cv-803-J-20MCR (M.D. Fla. Jan. 27, 2005)

" Interview with Inmate Victoria, Holmes Correctional Institution, Bonifay, Fla. (June 10, 2005) (discussing Flonda v. Victona. No. I986-6I67 (9th Fla.

Cir. Ct. Apr. 3, 1987)); Interview with Inmate Hall, Holmes Correctional Institution, Bonifay, Fla. (Oct. 18, 2005) (discussing Florida v. Hall, No. 87-

4472-.CC (7th Fla. Cir. Ct. originally sentenced to death on March 22, 1989; resentenced to life without parole on May 10, 1991), regarding alleged

misinformation from defense counse! that a particular expert witness would not be able to testify during the guilt/innocence phase of trial, but rather only

at penalty phase); Interview with Inmate Walters, Holmes Correctional Institution, Bonifay, Fla. (Oct. 18, 2005).(discussing Florida v. Walters, No. CRC

01-15818CFANO-K (6th Fla, Cir. Ct., date unavailable), regarding allcged misinformation concerning the elements of the charged crime); Interview with

Inmate Durbin, Holmes Correctional Institution, Bonifay, Fla. (Oct. 18, 2003) (dlscussmg Florida v. Durbin, No. 200§-CF 001173A (1st Fla. Cir. Ct.

Mar. 18, 2001), regarding defense counsel’s assurance to the defendant that he would receive a suspended sentence of five to nine years if he plead guilty

since it was his first offensc; instead, he received fifteen years in prison).

' See O'Bryant v, State, 765 So, 2d 745, 746 (Fla, Cir. Ct. 2000), :

I Florida, crimes are divided into two categories: “specific intent™ crimes and “gencral intent” crimes. Specific intent crimes require the offender to

have the mental capacity to form an intent to commit an offense. See FLORIDA CRIMINAL PRACTICE AND PROCEDURE §11.15 (2005).

! See Penn v. State, 825 So. 2d 456, 457 (Fla, 2002) (noung first-degree murder ig a “specific intent crime’); Gentry v. State, 437 So. 2d 1097 (Fla.

1983) (holding that if specific intent is required for a crime, it is also required for a charge of attempting to commu that crime); Parrish v. State, 892 So.

2d 1199, 1200 (Fla. Dist. Ct. App. 2005) (noting that armed robbery is a specific intent crime). :

11 gae Brown v. State, 790 So. 2d 389, 391 (Fla. 2000) (“{T]he crime of attempted second-degree murder is a general intént crime.”). At the time of the

offenses in my case, 1 had been awake for four days and was heavily consuming drugs. 1 was snorting and smoking cocaine, smoking marijuana, taking

L.SD, and consuming large amounts of alcohol. Because of this, | lacked the “specific intent™ to commit the charged offenses. 1 did have the “gencral

intent” necessary to charge me with the lesser offenses. Therefore, | should have been charged with the lesser offenses. In fact, in 1995, grand theft was

also.a “specific intent” crime in Florida. See Linehan v. State, 442 So 2d 244, 251 (Fla. Dist. C1. App. 1983). Therefore. 1 should have been chargcd

with an even lesser offense than grand theft.

" sve Lineham v. State, 476 So. 2d 1262, 1264 (Fla. 1985) (“[Thls court has long recognized voluntary inloxwauon as a defense to specific intent

crimes.”). But see FLA, STAT. §775.051 (2005) (prohibiting volumnry intoxication as a defense to specific intent crimes as of October 1999. three years

after my tnal).

4 Affidavit of David E. Roberts. Florida Parole Commission (June 13, 2003), O'Bryant v. Sapp No. 3:03-¢v-803-J-20MCR (M D. Fla. 2005) (document on *

file with the author and the Harvard Civil Rights-Civil Liberties Law Review).

% Affidavit of Donald K. Rudser (Oct. 15, 1997), Florida v, O’Bryant, No. 95-92 (Fla. Cir. Ct. May 5, 1998) (document on file with the author and the

Harvard Civil Rights-Civil Liberties Law Review).

1%¢ Florida v. O’Bryant, No. 95-92 (Fla. Cir. Ct. May 5, 1998) (order denying groinds one through six and ground cight of motion for post-conviction

relich); Florida v. O’Bryant, No. 95-92 (Fla. Cir. Ct. June 29, 1998) (ordes denying ground seven); O'Bryant v. Florida, 765 So.2d 745 (Fla. Dist. Ct.

App. 2000) (remanding for cvidentiary hearing on ground three (voluntary intoxication defense) and ground six (penally authorized by stawtc) and

affirming denial on grounds of the misinformation of parole eligibility and the influence of psychotropic drugs on plea). On remand, the trial court

denied relief even though defense counsel acknowledged he told me I could not usc a defense of voluntaty intoxication (which was allowed and

upplicable). Transcript of Proceedings at 49-55, Florida v. O°'Bryant, No. 95-92 (Fla. Cir. Ct. Dec. 3, 2000). reh g denied, 826 So.2d 289 (Fla. Dist. Ct.

Ayp 2002) (decision without published opinion).

Brady v. United States, 397 U.S. 742, 748 (l970)

2 See id.

* See, e.g.. Wood v. Hamilton, No. 4: 05-cv-00254-MP-AK (N.D. Fla. Sept. 22, 2005).

1'% See. e.g.. Rock v. Crist, No. 05-20899 (S.D. Fla. Nov, 14, 2005).

M prior to AEDPA, in 1995, 58.7% of the habeas corpus petitions filed in U.S. district courts by state prisoners were dismissed, while only 1.2% resulted
in judgments for the inmate. SCALIA, supra note 26, at 6. Considcring the reality of pro sc litigation, it is no wonder the forcgoing percentages are so
dismal. | have been unable to learn the exact percentages post-AEDPA, but based on years of personal experience with prisoner litigation, | believe the
number of dismissals has increased and the grants of relicf decreased. After all, the reality of indigent pro se litigation from a prison sctting has remained
unchanged, and indigent prisoners are now provided ¢ven less time to file their pro se motions.

m ' See THE FEDERALIST No. 84, supra note 11. )

[Note: The-foregoing article was originally published in the Harvard Civil ngms-le Liberties I.aw Review, Vol. 4}, No. 2, Summer 2005, and is reprinted here with
permission.]
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POST CONVICTION by Loren Rhoton, Esq.
CORNER

‘Arti.cle 1, §16 of the Florida Constitixtion and the Sixth Amendment to the
. United States Constitution, individually and collectively, guarantee an accused the
- fight to a jury trial in a criminal case. Included in this right is an entitlement to an
o 'xmpartnal jury. Because “trial by jury in criminal cases is fundamental to the
- American scheme of justice,” Duncan v. Louisiana, 391 U.S., 145, 149 (1968), the
_ failure to accord a defendant  fair hearing violates the minimum standards of due
" process. Morgan v. Illinois, 504 U.S. 719, 727 (1982). As such, a juror should be
. dismissed for cause where there is reasonable doubt as to his or her impartiality.
- Juede v. Stafe, 837 s0.2d 1114 (Fla 4" DCA, 2003). Sometimes, though, biased
 jurors inadvertently end up serving on a criminal jury. If trial counsel mistakenly
. fails to challenge an actually biased juror, it can amount to ineffectiveness of
* counsel that is sufficient to require a new trial. '
i The applicable test with regard to juror bias is whether a juror can lay aside
~ any bias or prejudice and render a verdict solely on the evidence presented and the
" instructions on the law given by the court. Lusk v. State, 446 So.2d 1038, 1041
: (1984) On dlrect appeal, the erroneous denial of a preserved cause challenge is
reversible error. gmtelh v. State, 915 So.2d 1256 (Fla. 4" DCA, 2005). But,
~~ when the failure to raise or preserve a cause challenge arises in a postconviction
. relief claim, the question of prejudice is central to the outcome. Id. at 1258. In
* order to prevail on a claim that counsel was ineffective for failing to challenge a
. juror for cause, the two pronged test enuneuated in Strickland v, Washington, 466
- U.S. 668 (1984) must be satisfied. A
"~ In order to demonstrate ineffective assistance of counsel a defendant must
. prove both that his counsel performed deficiently and that the performance
' actually prejudtced the defendant. &Mm 466 U.S. 668 (1984).
"’ The two prangs of the ineffectiveness inquiry are independent of one another, and
. thus, must both be proved to establish a claim of ineffective assistance of counsel.
- 1d. at 697. Ifa defense attorney somehow allows an actually biased juror to
- remain on ajury, the first prong of the Strickland test may be satisfied. The
- determining factor with regard to the prejudlce prong will be whether trial counsel
“hada reasonable tactlcal decision for allowing the biased juror to remain.
. “When'a lawyer s alleged incompetence involves the failure to exercise or
preserve a juror-challenge for cause, the proper inquiry for determining the
" prejudice prong of Strickland is “whether the failure to preserve a challenge to a
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juror by sufficiently bringing the objection to the judge’s attention ‘resulted in a
biased juror serving on the jury.”” Carratelli v. State, 915 So0.2d 1256 (Fla. 4"
DCA, 2005) decision approved by Carratelli v. State, 32 F.L.W. S390 (Fla. July 5,
2007). The nature of the juror’s bias should be patent from the face 6f the record.
Carratelli at 1260. Thus, to satisfy the prejudice prong of Strickland, a defendant
must show that a juror who served on the jury was actually biased against him. 1d.
For example, a juror’s statement that a defendant would be required to introduce
evidence to convince her the defendant was not guilty pointedly demonstrates the
juror’s preconceived opinion of guilt and consequently requires the defendant to
prove his innocence rather than requiring the state to prove his guilt. Hamilton v.
State, 547 So.2d 630 (Fla. 1989). Ajuror is not impartial when one side must
overcome a preconceived opinion in order to prevail. _¢ quoting Hill v. State, 477
So.2d 553, 556 (Fla. 1985).

The Carratelli court noted that “[flrom a practical standpoint, a jury
selection error justifying postconviction relief is so fundamental and glaring that it
should have alerted a trial judge to intervene, even in the absence of a proper
objection, to prevent an actually biased juror from serving on the jury, thereby
irrevocably tainting the trial.” Id. at 1261. Thus, if it can be demonstrated from

“the jury selection transcripts that an actually biased juror was mistakenly,
inadvertently, or unreasonably allowed to remain on a jury, both prongs of the
Strickland analysis will be adequately demonstrated. In such case the judgment
and sentence should be vacated and a new trial should be granted.

Loren Rhoton is a member in good standing with the Florida Bar
and a member of the Florida Bar Appellate Practice Section. Mr.
Rhoton practices almost exclusively in the posiconviction/appellate
area.of the law, both at the State and Federal Level. He has assisted
hundreds of incarcerated persons with their cases and has numerous.
written appéllate opinions.
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Issue Of Imposing Higher Sentences
For Crack Cocaine To Be Reviewed
By The US Supreme Court

n June 12, 2007, the US Supreme Court agreed to
review the issue of judges being required to impose
longer sentences for crack cocaine vs cocaine powder.

The Court said it will hear a case of a veteran of the
first Iraq war, Derrick Kimbrough, who was sentenced to
15 years in federal prison for dealing in crack and powder
cocaine and who was also in possession of a firearm in
Virginia.

Kimbrough received a shorter sentence than the
required federal sentencing guidelines of 19 to 22 years.
The sentencing US District Judge said the later sentence
range was “ridiculous.”

*“This case is another example of how the crack cocaine
guidelines are driving the offense level to a point higher
than is necessary to do justice in this case,” said the US
District judge.

“Is clearly long enough under the circumstances. As a
matter of fact, it’s the court’s view that it’s too long, but
the court is bound by the mandatory minimums of 10
years on three of these counts,” added the judge while
referring to the 15 year sentence.

The government has sought appeal and the White
House has asked the Supreme Court to deny review in
Kimbrough’s case.

Judges from the Fourth US Appeals Court have
expressed their opinion that lower court judges have no
discretion to sentence offenders below the guidelines,
“based on a disagreement with the sentencing disparity for
crack and powder cocaine offenses.” m

Lawsuit Filed Against DOC’s
Faith — Based Contract

During the month of May, 2007, a lawsuit was filed
against FDOC’s faith-based contract in Leon County
circuit court. The suit claims that agreements with two
faith-based contractors to provide transitional housing
programs for released prisoners aré unconstitutional.

~ The constitutional challenge is based on a provision in
the Florida Constitution that prevents state revenue from
being used to aid “any church, sect, or religious
denomination or in aid of any sectarian institution.”

The suit was brought by the Council for Secular -

Humanism and two private citizens. The relief being
sought by the Plaintiffs is for DOC contracts with

religious groups, Prisoners of Christ, Inc. and Lamb of’

God Ministries, to be held unconstitutional and be
discontinued. .

Allegations in the suit argue that DOC pays
Jacksonville-based Prisoners of Christ and Okeechobee-
based Lamb of God to provide “faith-based substance
abuse post-release transitional housing” for prisoners who
are released from prison.

DOC’s response asserts that the contracts challenged
aren’t unconstitutional as a matter of law because they
specifically called for the state funds to go only for secular
purposes.

During a brief statement, Robby Cunningham, a
spokesman for the DOC, called attention to relevant parts

- of the contract that states that ventors shall “ensure that

state funds are used for the sole purpose of furthering the
secular goals of criminal rehabilitation, the successful
reintegration of offenders into the commumty. and the
reduction of recidivism.”

Furthermore, the faith-based groups cannot deny
admission to the program based on a participant’s belief,
Cunningham stated. Moreover, .the contract states “the

- program shall not attempt to convert an offender toward a

particular faitor religious practice.”
No ruling has been made by the Leon County circuit
court on the lawsuit. ®

Correctional Officer Found Slain

uthorities are investigating the shooting death of a
FDOC correctional officer found on June 8, 2007,
lying on the floor of her living room.

Tyvon Nichole Whitford, 25, was an employee at the
Gainesville Correctional Institution, where she had
worked for several years. It did not appear that her job as a
correctional officer was related to her death, said Putnam
County Sheriff’s Maj. Keith Riddick.

Whitford's five year old son was apparently in the
house when the incident took place. Authorities believe
that Whitford was about six months pregnant when she
was killed.

Police investigators are saying that they have no leads
in the case, The case is “a horrible mystery,” Riddick said.

Whitford was struck by a single gunshot in the upper
torso, the sheriff’s office reported. Two 911 calls were
made from her house, but officials would not give further
details about the calls. Only that one call was made by her
boyfriend, who claims he found Whitford dead when he
came to her home.

“We mourn the loss of our fellow officer, as we do the
loss of her soon-to-be-born child. We will do all that we
can to assist law enforcement as they investigate this
tragic death. She and her loved ones will be in our

prayers,” said the secretary of DOC, Jim McDonough ina
brief statement on June 9, 2007. =
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. The following are summaries of recent state and federal cases that may be uscful to or have a significant impact on Florida prisoners. -
Readers should always read the full opinion as published in the Florida Law Weekly (Fla. L. Weerly); Florida Law Weekly Federal
(Fla. L. Weekly Federal); Southern Reporter 2d (So. 2d); Supreme Court Reporter (S. Ct.); Federal Reporter 3d (F.3d); or the
Federal Supplement 2d (F.Supp. 2d), since these summaries are for general information only. '

U.S. SUPREME COURT

Erickson v. - Pardus, 20 Fla. L.
Weekly Fed. § 317 (6/4/07)

William Erickson, a Colorado
state prisoner, had filed a 42 USC
section 1983 petition alleging that his
Eighth and Fourteenth Amendment
protections against cruel and unusual
punishment had been violated.

The allegations in Erickson’s suit,
in part, were that prison officials
removed him from a hepatitis C
treatment program, after he had
begun treatment, and such was
causing irreversible damage to his
liver, and may even cause his death
without the continued treatment.

Deeming such allegations to be
“conclusory,” the Court of Appeals
for the Tenth Circuit had affirmed
the District- Court’s dismissal of
Erickson’s complaint, and Erickson
sought certiorari “review. in the
Supreme Court.

On review, it ws held that such
allegations made by Erickson were
sufficient to meet the liberal pleading
standards set forth by Rule 8(a)(2).
Therefore, the case should not have
been dismissed on the ground that
allegations of harm were too
conclusory. ’

Accordingly, Erickson's certiorari
was granted and the judgment of the

Court of Appeals was vacated. The
case was remanded for further
proceedings that would be consistent |

with the opinions that were held in
the review of the case.

Fry v. Pliler, 20 Fla. L. Weekly Fed.
§ 333 (6/11/07) .
On review from John Francis

Fry's,certiorari petition, the Supreme
Court held that in a 28 USC section .

2254 proceeding a federal court must

- assess the prejudicial impact of

constitutional error in a state-court
criminal trial under the .Brecht v.
Abrahamson, 507 U.S. 619

(1993), “substantial and injurious
effect” standard. This is whether or
not the state appellate court
recognized the error and reviewed it
for harmlessness under the “harmless
beyond a'reasonable doubt” standard
set forth in Chapman v. California,
386 .s. 18 (1967). :

Brendlin v. Cadlifornia, 20 Fla. L.
Weekly Fed. § 365 (6/18/07)

Bruce Edward Brendlin presented
the United States Supreme Court
with an issue of whether a passenger
in a car, like the driver, when police
have made a traffic stop, is seized for
Fourth Amendment purposes and so
may  challenge the stop’s
constitutionality.

In Brendlin’s case, officers had

stopped a car to check its registration
without reason to believe it was

being operated. unlawfully. One of

the officers recognized Brendlin, the
passenger - in the stopped car, as
being a parole violator. Upon
verifying such, the officers arrested
him, searched him, the driver, and
the car, finding various drug
contraband.

Charged with possession and

manufacture of that contraband,
Brendlin had sought to suppress the
evidence obtained in searching his
person and the car, arguing that the
officers lacked probable. cause or
reasonable suspicion to make the
stop, which was an unconstitutional
seizure of his person.

The trial court denied the motion
to suppress, but a State appellate

court reversed, opining that Brendlin
was seized by the stop, which it held
was unlawful.

Subsequently, on review from the
State’s supreme court, it was held
that suppression was unwarranted,
reversing the appellate court’s
opinion. It was reasoned that a
passenger was not seized as a
constitutional - matter absent
additional circumstances that would
indicate to a reasonable person that
he was the subject of the officer’s
investigation or show of authority.

On certiorari review to the United
States Supreme Court, it was held
that a passenger, like the driver, is
seized for fourth Amendment
purposes and so may challenge the
stop’s constitutionality. Any
reasonable passenger would have
understood that the officer was
exercising control to the point that no
one in the car was free to depart
without police permission.

Therefore, the California State
Supreme Court’s decision was
vacated, and Brendlin’s case was:
remanded for further proceedings
consistent with the above opinion.

FLORIDA SUPREME COURT

"In Re: Standard Jury Instructions

In Criminal Cases,
32 Fla. L. Weekly § 183 (Fla.
5/3/07) :

The ' Supreme Court
Committee on Standard Jury
Instructions in Criminal Cases
(Committee)  submitted new
instructions and proposed changes
for the standard jury instructions
in criminal cases.
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The  Committee  proposed
amendments to standard jury
instructions 28.9, No Valid Driver’s
License, and 28.11, Driving While
License Suspended, Revoked or
Canceled with knowledge. Further, it
proposed two new standard jury
instructions, 28.9(a), No Valid
Commercial Driver’s License, and
28.11(a), Driving While License
Revoked as a Habitual -Traffic
Offender.

After comments were received
and errors corrected, the Supreme
Court authorized the publication and
use of the instructions, and was
effective when the opinion became
final.

[Note: A complete view of the
changes and new instructions can be
seen in 32 Fla. L. Weekly, at § 184
through § 186, Issue number 18, the
May 4, 2007 edition.]

State v. Weaver, 32 Fla. L. Weekly §
216 Fla. 5/100T)

In Gregory Camell Weaver's
appellate court case, Weaver v. State,
916 So.2d 895, 898-99 (Fla. 2d DCA
2005), the appellate court certified a
question to the Florida Supreme
Court, which it had excepted for
review. ‘

The Second District Court of
Appeal had opined that the “"trial
court commit{s] fundamental error
when it instructs a jury regarding
both 'bodily harm' battery on a law
enforcement officer and 'intentional
touching' ~battery on a law
enforcement officer when the
information charged only one form
of the crime and no evidence was
presented nor argument
regarding the alternative form.

Subsequent to its review and a
short discussion on the appellate
court's opinion, the Supreme Court
concluded that the Second District
was incorrect. Therefore, that
opinion was quashed.

Reeves v. State, 32 Fla. L. Weekly §
239 (Fla. 5/17/07)
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The Fifth District Court of Appeal
in Leroy Reeves' appeal, Reeves v.
State, 920 So.2d 724 (Fla. 5* DCA
2006), had opined that when multiple
crimes arise out of the same criminal
episcde, a sentence under the Prison
Release Reoffender statute can be

“followed by a Criminal Punishment

Code sentence that is not enhanced
beyond the statutory maximum.

That opinion however, was
expressly. and - directly in conflict’
with the Second District's in
Rodriguez v. State, 883 So.2d 908
(Fla. 2d DCA 2004), thus, Reeves
sought, and was granted, review of
the conflicting opinion in the Florida
Supreme Court.

On review and subsequent to a
lengthy discussion about the issue,
the decision made by the Fifth'
District in Reeves' case ws approved,
and the Second District's in

- Rodriguez was disapproved.

McDonald v. State, 32 Fla. L.
Weekly § 242 (Fla. 5/17/07)

In Roy McDonald’s case, the
Florida Supreme Court had granted
the review of the Fourth District's
decision in McDonald v. State, 912
So.2d 74 (Fla. 4" DCA 2005), in
which it certified conflict on two
issues.

First, the Fourth District certnf' ed
conflict with the decisions of the
Second District in Hall v. State, 837
So.2d 1179, 1180 (Fla. 2d DCA
2003), and Helms v. State, 890 So.2d
1256 (Fla. 2d DCA 2005), on the
issue of whether the mandatory
minimum sentence under the PRR
statute must be imposed concurrently

- with a lesser mandatory minimum

sentence under the 10-20-Life
statute. Second, the Fourth District
certified conflict with the decision of
the Third District in Frazier v. State,
877 So.2d 838 (Fla. 3d DCA 2004),
on the issue of whether the
mandatory sentence for first-degree .
robbery with a fircarm under the
PRR statute is thirty years or life in
prison.

The Supreme Court approved the
Fourth District's decision in

.sentence

McDonald and held: (1) that a

mandatory minimum  10-20-Life
must be  imposed
concurrently with a PRR sentence
even when the 10-20-Life sentence is
the lesser sentence and (2) that the
mandatory sentence for first-degree
robbery with a firearm under the
PRR statute is life in prison.

Accordingly, the decisions in Hall
and Helms were disapproved as to
the first conflict issue. To the extent
it conflicts with McDonald, the
decision in Frazier was disapproved
as to the second conflict issue.

DISTRICT COURTS
APPEAL

OF

Gee v. State, 32 Fla. L. Weekly
D1028 (Fla. 1¥ DCA 4/19/07)

Michael D. Gee petitioned for a
writ of prohibition, where he
contended that his right to a speedy
trial under the Interstate Agreement
on Detainers, section 941.45, Florida
Statutes, (IAD) was violated. ‘

Gee was a Georgia State prisoner
when he made a request to be
returned to Nassau County, Fla. for
disposition of certain felony charges
pending against him there. Article III
(a) of the IAD provides for trial to be
held within 180 days of receipt of the
request by the clerk of the court. That
180 days had expired on January 9,
2007. Thus, Gee's attomney filed a
motion to dismiss Gee's charges on
speedy trial grounds on January 16,
2007, and the motion was denied.

At the hearing in the lower court
on the motion, the State had argued
that it was entitled to the "window of
recapture’ set forth in Florida Rule of
Criminal Procedure 3.191(p). Under
that rule subdividion, the defendant
must file a "notice of expiration of
speedy trial time" and, within five
days thereafter, the court shall hold
hearing. If it is found that the
defendant is correct, the State shall
have ten.days to bring the defendant
to trial. Without a proper "notice of
expiration of speedy trial time" the



defendant is not entitled to discharge
on speedy trial grounds. See, Stare v.
McCullers, 932 So.2d 373 (Fla. 2d
DCA 2006). *

Gee argued that the "window of
recapture” did not apply, and proper
procedure was followed in reliance
of the IAD. the appellate court,
however, opined that Rule 3.191(p)
did apply, citing, Vining v. State, 637
So0.2d 921 (Fla. 1994) and State v.
Garza, 807 So.2d 790 (Fla. 2d DCA
2002). It was further noted that the
opinion was bolstered by the fact that
IAD itself contained no procedural
provisions for enforcement of the
act's right to speedy trial in the
‘circuit court.

Therefore, it opined that the lower
court did not err in dénying Gee's
motion to dismiss. Gee's petition was
denied.

Morton v. Fla. Dept. of Corrections,
32 Fla. L. Weekly D104} (Fla. 1*
DCA 4/19/07)

Larry S. Morton petitioned for
writ of certiorari following the lower
court's denial of his mandamus
petition that challenged, in part,
DOC's forfeiture of 18 years basic
gain-time following revocation of his
parole,

Morton's offenses occurred in:

October and December 1978, and he
received 7 consecutive sentences
totaling 85 years DOC. Upon

entering DOC, he was awarded basic -

gain-time in a lump sum pursuant to
the Correctional Reform Act of 1983.
In 1998, Morton was released to
parole supervision while serving the
second consecutive sentence. After
Morton's parole was revoked, DOC
forfeited his gain-time pursuant to
setion 944.28, Florida Statutes.
Morton then  exhausted his
administrative remedies and then
filed the mandamus petition. In the
petition he argued DOC unlawfully
. forfeited the. 18 years, because the
gain-time statute in effect at the time
of his offenses. The lower court
disagreed and denied the mandamus
petition.
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-Under Waldrup v. Dugger 562
So.2d 687 (Fla. 1990), it is shown

« that DOC was permitted to  award
basic

gaintime on  pre-1983
consecutive sentences. However, in
Waldrup it was opined that it would
violate the ex post facto clause if,

-after a crime had been committed, it

increased the penalty attached to that
crime. Id. at 691. _
The appellate court opined that it
was clear that Morton was
disadvantaged by the DOC's reliance
on the 1983 statute, treating his
consecutive sentences as a single
term for purposes of awarding and
forfeiting basic gain-time in a lump

sum. Accordingly, the DOC could’

not retroactively apply the 1983
statute to authorize the forfeiture of
all basic gain-time on Morton's pre-

1983 consecutive sentences. without .

violating the ex post facto clause.
See, Avgra v. Barton, 632 So.2d 167

" (Fla. 1% DCA 1994).

By not applying the correct law, it
was concluded that the lower court
departed from the essential
requirements of law. Accordingly,
Morton's petition was granted, and
the lower court's order was quashed,
in part, and remanded for further
proceedings.

Garnett v. State, 32 Fla. L. Weekly
D1065 (Fla. 2d DCA 4/25/07)

Daniel ‘A. Garnett appealed a

summary denial of his Rule 3,800(a),
motion to correct illegal sentence,
where he sought jail credit for time
spent in an Ohio jail on a fugitive
warrant issued by the Circuit Court
for Pasco County, Florida.

The appellate court opined that -
" such out-of-state jail credit is not

credit that a defendant is entitled to
receive as a matter of law, but is an
issue that is within the inherent
discretion of the sentencing court.
See, Kronz v. State, 462 So.2d 450,
451 (Fla. 1985).

Because of the opinion above, the
appellate court receded from its priof-
decisions in Heuton v. State, 790
So.2d 1204 (Gls. 2d DCA 2001), and
the cases that followed that decision

in Redding v. State, 848 So.2d 417
(Fla. 2d DCA 2003), and Robbins v.
State, 799 So.2d 1093 (Fla. 2d DCA
2001), because they are in conflict
with that opinion it made in Garnett.

It was reasoned that upon further
consideration that was made due to
Garnett's case, it was clear that in
those prior cases the appellate court
failed to focus on the requirement of
an "entitlement" for purposes of rule
3.800(a). Under the holding of
Kronz, such an entitlement does not
exist for such out-of-state credit.

Accordingly, the lower court's
order of denial was affirmed in
Garnett's case.

Glenn v. State, 32 Fla. L. Weekly
D1088 (Fla. 1* DCA 4/26/07)

Jamal Che. Glenn appealed the
summary denial of his Rule 3.853,
motion for postconviction DNA
testing, where the trial court's denial
relied on language in section
925.11(1)(a), Florida Statutes (2005).

Section 925.11(1)(a) of the 2005
Statutes limited the right to file rule
3.853 motions to those who have
been tried and found guilty of a
felony, excluding those who entered
a guilty or nolo contendere plea to
such crimes. However, section
925.11(1)(a)2. was amended in 2006
to allow for such motions in cases
where the defendant has entered such
pleas. See: section 925.11(1), Fla.
Stat. (2006); Lindsey v. State, 936
So.2d 1213 (Fla. 5® DCA 2006).

In light of the 2006 change in
Florida law, Glenn's case was
reversed and remanded for the lower
court to address the merits of his

motion  pursuant to  sections
925.11(2)(c)(f), Florida Statutes
(2006). .

Harris v. State, 32 Fla. L. Weekly
D1101 (Fla. 5" DCA 4/27/07)

Joshua Harris appealed the fower
court's denial of his motion for
judgment of acquittal as to his
trafﬁckmg in 28 grams or more of
cocaine offense.

The appellate court opmed that

evidence of Harris being a visitor in
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the residence where officers

. discovered the cocaine and that such -

contents was within -his "ready
reach” was insufficient to establish
that Harris was in constructive or
actual possession of the cocaine,
Further, the fact that Harris was in
possession of a small amount of
cocaine on his person was
insufficient to establish that he had
dominion and control of the cocaine
found in the residence.

Accordingly, the trafficking
offense was reversed and Harris' case
ws remanded for the lower court to

adjudicate him guilty of the lesser-

included offense of possession of
cocaine. :

Smith v. McDoviough, 32 Fla. L.
Weekly D1136 (Fla. 4® DCA 5/2/07)

Glenn Smith presented an issue to
the Fourth District Court of Appeal
that challenged the Nineteenth
Judicial Circuit  Court, in
Okeechobee County, non-final order
transferring the venue of his lower
court action to Leon County.

Smith's action in the Nineteenth
Circuit  challenged  disciplinary
confinement and gain time reduction
imposed by officials at the
Okeechobee Correctional Institution.
The Nineteenth Circuit entered an
order that transferred the venue of his.
actions without affording Smith any
notice or opportunity to be heard.

DOC confessed error based on that

procedural ground.

Accordingly, Smith's case was
reversed and remanded for the lower
court to hold a hearing to determine

whether, as - Smith argued, his
. petitions sufficiently - allege
constitutional  violations  which

qualify for the "sword-wiclder"
exception to the state's home venue
privilege. See: Barr v. Fla. Bd. of
Regents, 644 So.2d 333, 337 (Fla. 1*
DCA 1994); Hancock v. Wilkinson,
407 So.2d 969 (Fla. 2d DCA 1981);
see also, Smith v. Williams, 35 So.2d
844, 847 (Fla. 1948).

Hooks v. State; 32 Fla. L. Weekly
D1136 (Fla. 4" DCA 5/2/07)
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Brian Hook. Thomas Daugherty,
and William Ammons petitioned the
appellate court for writ of certiorari

to quash the lower court's order that * .

granted the State to test and
unavoidably consume DNA evidence
without the presence of a defense
expert or a video camera to
document the testing procedures.
The appellate court commented
that the State had not committed any
constitutional violation as to the
unavoidable ~ consumption  of
evidence during DNA testing, when

done in good faith, does not violate -

due process. However, it was noted
that several courts have stated that
the better practice is for the State to
notify the defense of such testing in

.order to give the defendant or

representative a fair opportunity to
be present during the testing. See:
Stipp v. State, 371 So.2d 712, 714
(Fla. 4" DCA 1979); State v. Htkins,
369 So.2d 389 (Fla. 2d DCA 1979).

Therefore, the certiorari petition
ws granted, quashing the lower
court's order, and thé case was
remanded for an evidentiary hearing
so the parties could demonstrate
whether it is practicable to allow
video taping or the presence of a
defense expert during the testing
process. :

Vernon v. State, 32 Fla. L. Weekly
D1259 (Fla. 2d DCA 5/11/07)

Len Shannon Vernon appealed an
order that revoked his probation and
argued that' the lower court
improperly concluded  that he
violated condition thirty-two of his
probation requirements.

Condition thirty-two required that
Vernon obtain drug and alcohol
evaluations within thirty days and
receive drug and alcohol treatment. It
was alleged that Vernon violated this

conditon = when  he  was
unsuccessfully  discharged from
"DACCO,” = a drug treatment
program.

Vemon argued that the probation
order did not give him a specific time
within which to complete a drug
treatment program. See: Anderson’v.

State, 942 So.2d 1015, 1017-18 (Fla.
.2d DCA 2006) (where it was held
that a trial court may not revoke
probation for failure to complete a
drug treatment program if sufficient

. time in the probationary period

remains for a probationer to
complete the program and the
probation order did not specify any
time limit or within a certain number
of attempts). '

Only on this issue, Vernon's case

' was reversed for the lower court to

strike the violation of condition
thirty-two from the revocation order.

* Donaldson v. State, 32 Fla. L.

‘Weekly D1293 (Fla. 4" DCA
5/16/07) o

Tedrick Donaldson sought a
prohibition petition to the lower
court that regarded an expiration of
speedy trial notice he filed against
charges from Indian River County,
which had placed a detainer against
him while he was serving sentences

from Polk County.
The information on the Indian
River County charge (armed

robbery) showed that it had been
filed in 2003. Thus Donaldson
moved for discharge. However, he
did this without demand, pursuant to
Fla. R. Cirm. P. 3.191(a).

The appellate court opined that
Donaldson ws not entitled to such
application under his circumstances,
citing Edwards v. Allen, 603 So.2d
514 (Fla. 2d DCA) review denied,
613 So.2d 3 (Fla. 1992). Neither the
detainer, nor the filing of the
information, constituted an arrest for
purposes of rule 3.191(a). Id. It was
explained that, if the information had
been filed in the Indian River County
case, Donaldson could file a demand
for speedy trial pursuant to rule
3.191(a), the petition was denied,
without prejudice.

Castillo v. State, 32 Fla. L. Weekly
D1294 (Fla. {* DCA 5/17/07)
Douglas Castillo appealed the
summary denial of his Rule 3.850
motion, where he had claimed
ineffective assistance of trial counsel.



Castillo had been convicted of
DUI manslaughter and DUl with
great bodily harm. One of Castillo's
claims in his mation was that his
counsel had failed to pursue evidence
that would have shown he was not
intoxicated at the time of the
accident. The alcohol content of his
blood that was taken for testing two
hours after the accident was due to
alcohol he had drank near the time of
the accident,

The appellate court opined that it
ws error for the trial court to have
summarily deny this claim. Castillo
had stated a facially sufficient claim
and it was found that the trial court
. attached no documents to its denial
that refuted the claim. See: Parker v.
State, 904 So2d 370, 376 (Fla. 2005).

Also, Castillo had claimed his
counsel was ineffective in failing to
object to testimony and medical
records given by a nurse, who was
not qualified as an expert, that
Castillo had exhibited "Horizontal
Gaze Nystagmus," a condition
evidencing intoxication.

On that claim, the appellate court
agreed that such an opinion
testimony required an expert witness.

See: State v. Meador, 674 So.2d 826,

836 (Fla. 4™ DCA 1996).
Furthermore,  although  medical
records are admissible under the
business records exception to the
hearsay rule, Love v. Garcia, 634
So.2d 158, 159-60 (Fla. 1994), the
Florida Supreme Court has opined
that a judge should exclude such
records when it has been shown that
they are not trustworthy.

The lower court's order that
summarily denied Castillo's motion
was reversed and the case was
remanded for an evidentiary hearing,
or for attachment of records that
refuel the claims.

Vega v. McDonough, 32 Fla. L.
Weekly DI1295 (Fla. 1¥ DCA
5/17/07)

Juan Fl Vega sought enforcement
of a mandate that had been issued by
the appellate court in Vega v
McDonough, 946 So.2d 548 (Fla. 1*
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DCA 1/9/07). In that case, Vega had
sought certiorari review of the lower
court's denial of his mandamus
petition and its order authorizing a
lien being placed on hid DOC prison
account for cost and fees related to
the petition's filing.

In Vega, Id., the appellate court |

had affirmed the denial of the
mandamus petition that challenged a
disciplinary report, but it had found
the lien to be in error. Thus, the case
was remanded to have the lien order
quashed. Upon remand, however, the
lower court, sua sponte, opined that
Vega's mandamus petition was a
"mixed-petition" pursuant to Schmidt
v. McDonough, 951 So.2d 797 (Fla.
2006), and therefore affirmed its own
opinion in the placement of the lien
against Vega's prison account.

In the appellate court on Vega's
motion for enforcement of its

mandate, it was noted that it is well

settled that a “trial court is without
authority to alter or evade the
mandate of an appellate court absent
permission to do so." See:
Blackhawk Heating & Plumbing Co.,
Inc. v, Data Lease Fin. Corp., 328

So.2d 825 (Fla. 1975), citing Cone v. .

Cone, 68 So.2d 886 (Fla. 1953).
Also, appellate courts will not
reconsider a previous ruling and
recall the mandate unless it is
necessary to correct a manifest
injustice. See: Strazzulla v. Hendrick,
177 So.2d 1 (Fla. 1965).

Therefore, it was ordered that the
lower court shall, without delay,
enter an order refunding $280.00 to
Vega's prison account.

Norman v. State, 32 Fla. L. Weekly
D1316 (Fla. I* DCA 5/21/07)

David Norman sought certiorari
review of the lower court's denial of
his mandamus petition and the
imposition of a lien against his prison
account.

The appellate court denied
Norman's certiorari petition as to thd
denial of his mandamus petition. In
reviewing the imposition of the lien
issue, it was opined that it found
nothing in the record to indicate

Norman requested relief from the
lower court regarding its imposition
of that lien.

"In order to be preserved for
further review by a higher court, an
issue must be presented to the lower
court [first] and the specific legal
argument or ground... must be part
of that presentation." See: Tillman v.
State, 471 So.2d 32, 35 (Fla. 1985).
The appellate court also cited to a
case where it had recently held that a
proper motion is required in the

" lower court before it would consider

argument regarding “an erroneously
placed lien on a prison account. See: .
Kemp v. McDonough, 32 Fla. L.
Weekly . D1126 (Fla. 1¥ DCA
4/30/07). '

As a result, Norman's petition was
denied in total.

Mitchell v. State, 32 Fla. L. Weekly
D1387 (Fla. 4* DCA 5/30/07)

Charles Mitchell appealed his
convictions for trafficking in cocaine
and in marijuana, where he
contended that the lower court erred
in refusing to give the requested
special  jury  instruction  on
constructive possession of cocaine.

The background of this case, in
part, is where the authorities had
responded to a home where a 911
call hang-up initiated from. After
arriving, knocking on the door, and
entering after hearing a female
crying, the authorities secured the
home. Upon' their search of the
home, in excess of twenty-five
pounds of marijuana and over 400
grams of cocaine, with $29,000 in
cash was found.

At trial, it was found that both the
female, Ms. Salazar, and Mitchell
jointly  possessed the home.
However, instead of the trial court
giving the requested  special
instruction to the jury, it gave the
standard one. Thus, Mitchell
appealed.

On appeal, it was noted that the
standard instruction did not explain
to the jury what must be proven
when the premises is in a defendant’s
joint  rather  than  exclusive
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possession. Thus, it was concluded
that the special instruction of
"constructive -possession of cocaine"
was  necessary. That special
instruction would have informed the
jury that the elements of knowledge
and ability to control may not be
inferred from mere joint possession
of the premises where the contraband
was found, but must establish by an
independent proof.

Therefore, it was concluded that
the trial court was in error for
denying the requested special
instruction. Accerdingly, Mitchell's
convictions and sentence .were
reversed and the case was remanded
for a new trial.

Lavallee v. State, 32 Fla. L. Weekly
D1398 (Fla. 4™ DCA 5/30/07)

Roger Lavallee argued on direct
appeal that the trial court erred in
allowing impermissible hearsay, by
allowing the prosecution to introduce
testimony that he had gloves and a
screwdriver in his pockets when
arrested immediately after the
burglary he was charged and
convicted of.

The appellate court opined that
the trial court did err in allowing the
introduction of the testimony where
there was no evidence that Lavallee
used or even attempted or intended to
use the items found on his person to
facilitate the burglary. See: Shennett

v. State, 937 So.2d 287 (Fla. 4"' DCA
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2006).

In Shennett, it was found that
"because of the admission of
testimonial hearsay that violated the
Sixth Amendment Confrontation
Clause" Shennett's convictions were
reversed.

It was also noted in Lavallee's
case that the prosecution, in closing
arguments at trial, bolstered the
hearsay: “These are not items of a
biker; these are items of a thief."

The appellate court opined that.

Lavallee's case was distinguishable
from Rebjebian v. State, 44 So. 2d 81
(Fla. 1949). There, it was already
known - that Rebjebian had been
attempting unlawful entry into the

" original plea agreement.
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victim's home for some time. Thus,
there was at least a modicum of
relevancy to the items found on his
person.

Accordingly, Lavallee's
conviction and sentence for burglary
was reversed and the case was
remanded for a new trial.

Obara b. State, 32 Fla. L. Weekly
D1406 (Fla. 5" DCA 6/1/07)

Tywan Obara presented the
appellate court with an issue of
whether the trial court violated his
double jeopardy rights by recalling
him after his sentencing hearing had
concluded and resentencing him to a
greater term than that earlier
pronounced.

The appellate court concluded

that jeopardy had attached to the

earlier  pronounced sentence,
notwithstanding the short interval
between the time Obara was
removed from the courtroom to a
holding cell following the sentencing
and the time he was recalled to the
courtroom after a search in his
holding cell revealed drugs hidden in
his shoes.

Therefore, Obara was entitled to
the benefit of his-originally imposed
sentence because his conduct, while
unlawful, did not . violate any
expressed conditions of the written
plea agreement in the earlier
sentencing,

Accordingly, Obara's sentences

were reversed and remanded for a .

resentencing consistent with the
It was
furthered noted, however, if the State
wished to pursue criminal charges
against Obara for possession of drugs
at the time of sentencing, "it is, of
course, free to do so.“

Schwenn v. State, 32 Fla. L. Weekly
D1433 (Fla. 4" DCA 6/6/07)

Jeffry Schwenn appcaled the
denial of his rule 3.850 motion where
tik: lower court had reasoned that his
sixty-seven page motion was too
lengthy.

On appeal, Schwenn argued that
rule 3.85. does not contain a page

limit. Nothing in the rule 3.850
contains a similar limitation to that
contained in rule 3.851, which
explicitly imposes a seventy-five
page limit to a motion for collateral
relief after a death sentence.

It was noted that the State,
pursuant to the lower court's order to
respond on Schwenn's motion,
argued that the motion exceeded
even the limits for an appellate brief.
Patently, Florida Rule of Appellate -
Procedure 9.210, does not apply to a
rule 3.850 motion.

It was concluded, after noting
Henery v. State, 937 So.2d 563 (Fla.
2006), that a lower court can impose
a reasonable page limit on such a
motion. However, the movant should
be given an opportunity to show
good cause for filing a longer one.
Thus, it was opined that rule
9.210(a)(5) could be used as a
benchmark for a lower court's
restricting a rule 3.850 motion to
fifty pages absent a showing of good
cause for a longer motion.
Otherwise, as in Schwenn's case, the
lower court should have either
dismissed the motion with leave to
amend, or issued an order to show
cause why the motion should not be
dismissed without prejudice.

Therefore, it was concluded that
the lower court had abused its
discretion in denying Schwenn's
motion without considering the
merits of the case. Accordingly, the
denial order was reversed and the
case was remanded for proceedings
consistent with the appellate court's
findings.

Edison v. State, 32 Fla. L. Weekly
D1420 (Fla. 2d DCA 6/6/07)

George Edison Jr. presented the
appellate court with an issue of
whether the State had proven he had
constructive possession of cocaine
found in a home where ten or eleven
other people were present at the time
a search warrant was executed, as he
had brought out in the motion for
judgment of acquittal that the trial
court denied.



The appellate court opined that
the trial court erred in denying the
motion for judgment of acquittal
because the State failed to present
independent evidence of Edison's
dominion and control over the
cocaine found in the house that was
" occupied by ten or eleven other
people at the time. Mere proximity
was insufficient to prove dominion
and control over the contraband and
no evidence was presented that
Edison was the owner or an occupant
of the residence. Nor was there any
evidence presented that he had drugs
in his system when detained, or that
his fingerprints were on any of the
contraband, weapons, or money
found.

Accordingly, Edison's conviction
and sentence was reversed and the
case was remanded with instructions
for the lower court to discharge
Edison.

Auritt v. State, 32 Fla. L. Weckly
D1459 (Fla. 1* DCA 6/13/07)

Charles F. Auritt appealed the
- denial of his rule 3.850 motion where
- he challenged a conviction, of which
he was longer "in custody” for, with
newly discovered evidence.

The lower court had reasoned that
in light of McArthur v. State, 597
So.2d 406 (Fla. 1® DCA 1992),
citing Wall v. State, 525 So.2d 486,
487 (Fla. 1" DCA 1988), it lacked
jurisdiction to consider Auritt's
motion's merits since he was no
longer in custody for the challenged
conviction.

Rule 3.850 is an appropriate
vehicle to seek postconviction relief
regardless of whether the movant is
"in custody"”. See: Wood v. State, 750
So.2d 592 (Fla. 1999).

Accordingly, the trial court was
found to be in error for denying
Auritt's motion. That order was
reversed and the case was remanded
for an evidentiary hearing,.

Dept. of Corrections v. Daughtry, 32
Fla. L. Weekly D900 (Fla. 5" DCA
4/5/07)
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The Florida Department of
Corrections (DOC) appealed an order
of the Seventh Judicial Circuit
enjoining the DOC from engaging in
the ‘“practice of automatically
violating the probation of every sex
offender who fails to give an address
acceptable pursuant to section
948.30(1)(b) Fia. Stat. (2005), at the
time of a scheduled release from
incarceration,” and requiring the
implementation of a policy designed
to resolve the issue.

On appeal, the DOC asserted that
the basis for taking such type of
actions in such cases was its statutory

obligation to report a compliant

residence address for each sex
offender release. It cited to section
944.606(3)(a)(1), Fla. Stat. (2005),
which provides in pertinent part that:

"The Department must provide... the

offender’s
known...."

The appellate court opined that
the DOC had asserted multiple
reasons why the injunctive
provisions of the challenged order
must be reversed. First, the DOC was
not party to the proceedings and,
evidently, no notice was given to
DOC that such an order was within
the contemplation of the court. Nor
had Daughtry filed any motion or
sought injunctive relief. Thus,
sympathetic to the frustration of the
trial court at the DOC's actions of re-

intended address, if

arresting probationers like Daughtry,

based on its decisional basis under
the provisional grounds, which was
found to be "as baffling to [the DCA]
as to the trial court," the provisions
of the order directed to the DOC

were found to be not authorized and

were thereby vacated.

[Note: It was noted, at n.l that
DOC's Deputy General Counsel did

.attend one of the several hearings

conducted prior to entry of the
appealed order, at the request of the
trial judge.??]

Springer v. State, 32 Fla. L. Weekly
D890 (Fla. 4" DCA 4/4/07)

Shean Springer's case was granted
a motion_ for rehearing where the
appellate court gave an opinion
regarding the timeliness of a nile
3.850 motion when a defendant
voluntarily absence himself from a
scheduled sentencing hearing and has
been arrested on unrelated reasons in
another state. .

Pertinently, it was opined that if
the voluntary failure of a defendant
to appear at sentencing does not
render the sentence illegal, there
seems little reason to suppose that
the time to seek post-conviction
relief from the sentence does not
begin ,to run from that legal
sentencing.

The rehearing opinion was from
an original order that affirmed
Springer's conviction and sentence.

Jenkins v. State, 32 Fla. L. Weekly
D964 (Fla. 5 DCA 4/13/07)

Emest O. Jenkins appealed an
order that denied his mandamus
petition that sought removal of a
detainer lodged against him by the

" Volusia County Sheriff's Office.

In filing his mandamus petition,

“the lower court had entered an Order

on Application for Indigent Status,

_which declared Jenkins indigent, but

ordered him to pay the initial court
costs from his prison account. In
turn, Jenkins filed a Motion for
Review of that order, claiming he
was exempt from a statutory lien
because his was a collateral criminal
proceeding.

The lower court did not address
Jenkins motion regarding the
exemption. Instead, it entered an
order Dismissing Writ of Mandamus,
finding it had no record of the
detainer Jenkins complained about,
and attached a copy of a computer
printout from the Volusia County
Justice Information System that
stated Jenkins had "no warrants on
file." Jenkins timely appealed.

On appeal, the State first argued
that "if there is no warrant, there is
no relief that can be granted." It
attached a copy of the same
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computer . printout that depicted
Jenkins had “no warrants on file."

A warrant is not a detainer. "A
detainer is a request filed by a
criminal justiceé agency with the
institution in which a prisoner is
incarcerated, asking the institution
either to hold the prisoner for the
agency or to notify the agency when
release of the prisoner is imminent.”
Chapmen v. State, 910 So.2d 940.
941 n.1 (quoting Carchman v. Nash,
473 US. 716 (1985)). Thus, the
appellate court opined that it was not
clear how the lower court's check for
warrants on the court system's
computer would reveal a detainer
lodged by the Volusia County
Sheriff's Office. Further, even if such

~a check would have revealed a
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detainer, the court only checked
under the name Ernest Osbie Jenkins,
not his alias, Mack L. Jenkins, which
appeared on all Jenkins' prison
documentation.

As a result, the lower court’s order
that dismissed Jenkins' petition was
reversed and the case was remanded
with directions to the lower court to
issue an order to the sheriff's office
to show cause why mandamus
should not be granted. It was noted
that Jenkins complaint incorrectly
named the State of Florida as the
respondent and requested the DOC to
remove the detainer. The appropriate
respondent would have been the
Volusia County Sheriffs office
because it lodged the detainer.

In regard to the lien issue, Jenkins
failed to establish that his proceeding
was a collateral criminal proceeding.
Thus, that issue was affirmed.

(Note: Jenkins' complaint in the
lower court stated that the detainer
by the sheriff's office, from 1983,

. which was still pending against him,

was impeding his eligibility for a
lesser form of custody .and early
release.]

Dessouce v. State, 32 Fla. L. Weekly
D993 (Fla. 4™ DCA 4/11/07)

George Dessouce sought review
of an order that summarily denied his

Flarida Prison Legal Perspectives

rule 3.850  motion that sought to
withdraw a 1986 plea, where he
claimed his counsel improperly
advised him of the immigration
consequences of that plea,

The lower court's denial was prior
to the ruling made in State v. Green,
944 So.2d 208 (Fla. 2006), instead, it
relied upon Peart v. State, 756 So.2d
42 (Fla. 2000). In Green, the Florida
Supreme Court receded from the
pleading requirements of Peart. The
movant must now allege at least, "the
trial court did not advise him at the
time of his plea that he could be
deported, that he would not have
entered the plea if properly advised,
and that the plea in fact renders him
subject to deportation." Green, 944
So.2d at 219.

Accordingly, because Dessouce
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NEWS BRIEF

CT- .Robert Kennedy, 46, a police
Lt. was charged on May 22, 2007,
with sexually assaulting a 15 year old
boy. Authorities began investigating
after the boy’s father told an
inspector, with the state’s attorney
office, that he was concerned about
his son hanging around late at night
at two- parks. Kennedy, was placed
on paid administrative leave while
the case is resolved.

FL- On May 24, 2007, the FBI
arrested Chuck Roberts, 48, a Lt.
with the Hollywood police. The
arrest was made for his alleged leak
of an undercover sting operation
which involved four other officers
who pleaded guilty to drug
conspiracy charges. Roberts faces a
possible five-year prison sentence.

FL-- An ex-jail employee was
arrested on May 30, 2007, for
impersonating an undercover officer.
Bermore “Bernie” Malave, 36, asked
codes enforcement officers for the
911 address of a home allegedly
owned by a drug dealer. While
talking to the codes officers, he used
his LD. issued by the corrections
division of the Putnam County
Sheriff’s Office.

FL-~ A Lake Wales police officer was
arrested on May 31, 2007, and
charged with lewd molestation on a
6-year old girl. Cristopher Roberts,
35, a corporal, allegedly. had clothed
genital contact with the girl, which
was a relative. The girl told her
mother that this was not the first time
that Roberts had genital contact with
her.

FL- Orlando Circuit Judge James
Hawser, was accused before the
Florida Supreme Court on June 1,
2007, of making unwanted sexual
advances to a female who was a law
student in a class Hauser co-taught.

* The allegations

In & separate criminal investigation,
the married woman said that Hauser
came to her apartment to pick up a

- movie that related to the class he co-

taught, and while there, the- judge
exposed himself, pushed her onto her
bed, and held her down.

FL- Since Sheriff Sadie Damell took -
office with the Alachua County.

Sheriff’'s Office six months ago,
there have been ten employees that
have been terminated or resigned
after being accused of misconduct.
against  two
employees  included. watching
pommographic  videos in  the
courthouse control room, Deputy

- James Brown, 45, and rape, Deputy

Randy Thomas, 31.

FL~- Kenneth Wilk, 45, who was

charged with the killing of one
Broward Sheriff’s Office deputy and
the wounding of another, was found
guilty of first degree murder and

. second degree-attempted murder on

June 5, 2007. The incident took place
while deputics were serving a
warrant on Wilk. The wounded
officer testified that Wilk used a

high-powered hunting rifle and a.
bullet pierced the officer’s protective

vest.

FL~ On June 5, 2007, é fire was
spotted in the - North Florida

. Reception and Medical Center in

Lake Butler. Officers became aware
after 10 p.m. that the unoccupied
laundry room was on fire. A captain
and a sergeant were treated for

smoke inhalation at Shands hospital..

A laundry cart. and about 70-100
prisoner uniforms were destroyed.
The cause of the fire. is being
investigated by the State Fire
Marshal’s office.

FL- The Seminole County sheriff is

reviewing 272 cases of print analysis

.police officer,

- gunshot
.authorities said.

‘after a fingerprint analyst quit when

she learned she would be fired.
Donna Birks, resigned on June 6,

2007, after receiving a termination

notice for failing to maintain a level
of competence for the position. The
cases being reviewed are cases Birks
worked on where the print analysis
was the only ~piece of .physical
evidence used for a conviction. °

FL- Daniel Brock, 38, a senior
Hillsborough = County  Sheriff’s
Deputy, was fi red on May 24, 2007,
after an internal review revealed that
he may have 'lied in his reports.
Officials  believe ~that Brock’s
pending cases may be suspect and
that people were wrongfully arrested.

lDe On May 20, 2007 an
unidentified sniper sprayed dozens of
bullets on a courthouse, killing a
and wounding a
sheriff’s deputy and a civilian.

-Shortly after six in the morning three

SWAT teams entered a nearby

. ¢hurch where the sniper was hiding

and found the bodies of the shooter
and another man who was believed
to be a church caretaker. Officials
found an assault rifle, ammunition
and spent shells next to the gunman’s
corpse. The motive for the shooting

“was not known. The shooter died of

what appeared to be a self-inflicted
wound’ to the head,

ID- David Hélt, 57, a former city.
councilman ‘was -charged with

‘endangering the welfare of a minor,

sexual assault, and rape. The charges
were filed on May 22, 2007, in Nez
Perce Tribal Court. Holt, allegedly
give manjuana fo a 17-year-old girl

at his home, then raped her.

le— Idaho DOC Director Brent

Reinke said in July *07 that he wants
' 37



to send more prisoners to a private
prison in Texas run by a company
accused of abuse by guards, filthy
conditions, lack of treatment, and a
suicide. Reinke admitted that his
department failed to properly
monitor conditions at the prison run
by the GEO Group, but claims that
sending prisoners to another GEO
prison doesn’t mean more problems
will happen.’

‘IL- Robert Gallegos, a Chicago
police officer, was arrested on May
26, 2007, and charged - with
aggravated battery. The - Cook
County judge set a bond at $100,000.
The victim, a 15 year old high school
student, suffered a broken jaw and
other injuries in the attack.

ME- On May 2, 2007, the state DOC
transferred 46 prisoners to county
jails due to overcrowding problems.
Another 90 prisoners were scheduled
to move within a week for the same
reason. There were still 200 prisoners
being housed in the system over the
housing capacity.

OH- Joshua Lunsford, 18, the son of
Mark Lunsford, a national crusader
for tougher sex-offender laws, has
been arrested for sexual conduct with
a minor. On May 18, 2007, he was
arrested after a woman accused him
of fondling her 14-year-old daughter
twice. o

OH- Bobby Cutts Jr., 30, a police
officer was arrested on June 23,
2007, and charged with two counts
of murder. The charges relate to the
deaths of a pregnant woman and her
unborn child. Authorities believe that
Cutts was the father of the unbomn
child.

TN- J.D. Vandercook, 70, the former
sheriff of Sumner County was
sentenced, on May 22, 2007, to 18
months in prison. The sentence was
-imposed for his role in a scheme to
funnel taxpayer money to his brother
through a construction contract.
Vandercook will not be allowed to
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work in a govemment leadership role
~and must also finish two years on
probation after his release.
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tomers through advertising in
Florida Prison Legal Perspec-
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VT- During the June 22%, 2007,
weekend, ‘two prisoners at Northeast
Regional  Correctional  Facility
assaulted staff members and’ one
prisoner. ‘'The incident took place

after a prisoner called on staff for
medical help and a staff member
opened his cell door. The prison
remained in lockdown for nine hours
after the incident. :

VA- Anthony Richardson; the Police

FPLP
Attn: Advertising
15232 E. Colonial Dr.

Orlando, FL 32826-5134

Chief of Damascus, was charged on Or
June 22, 2007, with six felonies
relating to an allegation that he fplp@aol.com

distributed methamphetamine. The
charges came after an undercover
investigation in to Richardson’s
conduct. The police chief was also
charged with one firearms count..

PR- Seven prisoners convicted of
murder escaped from the Guayama
prison. On April 10, 2007, authorities
searched for the prisoners in the
island’s  southcastem city. The
prisoners escaped after gaining
- access to air conditioning ducts. An
investigation is underway as to
whether the prisoners were helped by
guards.

PR- Damian Planas Merced, a
spokesman for the Association for
Prisoner’s Rights and Rehabilitation,
urged the island’s government on
June 11, 2007, to address the
problem with contaminated water at
the Guayama prison. One medical
staff member at the prison supported
Merced’s claim that the water supply
is contaminated. m
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Florida Prisoners' Legal Aid Organization Inc.

BECOME A MEMBER

YES ! 1.wish to becomie a

Prisoners’ Legal Aid Organization, Inc.’

i. Please Check ¥ One: 3.

{  Membership Renewal

member-of Florida

Your Name and Address (PLEASE PRINT)

DC#

" Name

O 'New Membership

. v
) 2. Select V' Category

Agency/Library/Institution /Org/

0 $15 Family/Advocate/Individual

0 $10 Prisoner

Address

O $30 Attomeys/Professionals

City State Zip

O $60 Gov't Agencies/Libraries/OrgsJetc.

Email Adiress and /or Phone Number

Please make all checks o'r money orders payable to Florida Prisoners’ Legal Aid Org., Inc. Please complete the above form and send it along with

the indicated membership dues to: FPLAO, Inc., P.O. Box 1511, Christmas

FL 32709-151 1. For family members or loved ones of Florida prisoners

who are unable to afferd the basic membership dues, any contribution is acceptable for membership. Memberships run one year. If'yeu would like to

make a donation to FPLAO, Inc., to help the organization continue its work

same address. Thank You. All members receive Florida Prison Legal Perspectives.

RSHIP RENEWAL

Please check the malling label on this issue of FPLP to
determine when you need to renew so you don’t miss an
issue. On the top line of the mailing label will be a date, such
as *"*Nov 07***. That indicates the month and year that your
FPLAO membership dues are paid up to. Please renew your
membership by completing the -above form and mailing it
and the appropriate dues amount to the address given a
month or two before the date on the mailing label so that the
membership rolis and malling list can be updated within
plenty of time. Thanksl

for prisoners and their families. send donations in any amount to the

. Prisoners: Have a free copy of FPLP sent to a family
member or friend on the outside. Simply send us thelr
name and address on this form. PLEASE PRINT.

Name
Address
City
State Zip
|
) @'Compleleand Mail to:

FLORIDA PRISON LEGAL PERSPECTIVES
© P.O. Box 1511. Christmas, FL 32709-1511
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SUBMISSION OF MATERIAL TO
FPLP

Because of the large volume of maijl being

received, financial comsiderations, and the |

inability to provide individual legal assistance,
members should not send copies of legal

" documents of pending or potential €ases to
FPLP without having first contacted the staff
and receiving directions to send same. Neither
FPLP. nor its stafl, are responsible for any
unsolicited material sent.

Members are requested to continue sending
news information, newspaper clippings (please
inctude name of pzper and date),
memorandums. photocopies of fina decisions
in unpublished cases, and potential articles for
publication. Please send only copies of such
material that do not have to be retumed. FPLP
depends on YOU, its readers and members to
keep informed. Thank you for your
cooperation and participation in helping to get
the news out. Your efforts are greatly
appreciated.

PRISON LEGAL NEWS

H Pricon Legal News is a 48 page monthly magazine
| which has been published since 1990. Each issuxc is
; mmmmmdmm

] decisions from around the ’

¥ &mmpvmgw-mummm
] included in each issue are news articles dealing with

prison-related struggle and octivism from the US.

and around the wortd. .
I Annuat subscription cates are $18 for prisoners. |
i if you can’t afford $18 at once, sead st least $9 and |
PLN will prorste the issucs at $1.50 cach for o six §
month aubscription. New and unused postage B
stermps or embossed envelopes oy be used as §
{ payment.

organizations) subscription
sample copy of PILN is ovailable for $). To

subscribe to PLV contact:
Prison Legat News
2400 NW 80° ST. #1148
Seattie. WA 98117
(206)246-1022
http. sAwene prisaniepatrews org
(Orders accepted by phone or online)

If so, please complete the below information and mail it to FPLP so
that the mailing list can be updated:
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Inst.
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_ 7.0 Box 1511
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