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SUBJECT: Detention and Deportation Officer’s Field Manual
Update: Chapter 1

We have revised the Introduction to Detention and Removal Operations Policy and Procedure
Manual (DROPPM); formerly the Detention and Deportation Officer’s Field Manual, or DDFM).

As you know, the DROPPM contains 29 chapters with 54 appendices and more than 2,100
hyperlinks, including but not limited to internal cross-references, other field manuals, regulations,
relevant resources and references, contact information, and forms. The DROPPM is available online

a (b)(2)High

and on I-Link, which has replaced INSerts.
Please remember that the DROPP is the only approved source of DRO policy and procedures. This
hyperlinked manual, properly used, can save you and your officers hours of research and legwork

(identifying, locating, and downloading forms; researching statutory and regulatory language, etc.)

Chapter 1. Introduction, now includes section 1.1, “Creating and Updating Policy” and section 1.2,
“Policy Dissemination.” The entire chapter, as updated, is attached.
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Chapter 1: Introduction

This manual is the official “who, what, when, where, why” guide to the Office of
Detention and Removal Operations (DRO). Use it for ready access to
information critical to the work you and your colleagues perform. A virtual
sourcebook, it will guide you to and through policies, procedures, and
background documents.

At the click of a mouse, you can pursue any issue as deeply or broadly as you
choose. Hyperlinks punctuate every chapter. Use them to review regulatory and
statutory language, guidance documents, policy statements, memoranda,
handbooks, manuals, legal opinions, postings by other agencies and
organizations, and other material at the core of the DRO program.

The contents of Detention and Removal Operations Policy and Procedure
Manual (DROPPM) represent official DRO policy. To the extent that any material
conflicts with or otherwise differs from previous issuances, this manual will be the
controlling document.

The electronic format means we can “publish” a manual as comprehensive as
technology permits. With the help of the web, updates occur in real time. This
format affords us the flexibility to respond to constructive criticism and comments,
developing this living document into the reliable, definitive, user-friendly guide
that field officers, analysts, managers, and senior officials will find indispensable.

Chapters vary in length. The goal is to keep them as succinct as possible. [f the
primary documents are complete and self-explanatory, then a chapter may
consist of no more than an explanatory paragraph and a single hyperlink. When
issues are complex or confusing, the text will be as extensive as necessary to
clarify and add value to the source material (regulations, legislation, handbooks,
etc.).

The DROPPM lodges in I-Link, the reference-library program available online
and on compact disc. |I-LINK organizes material as virtual "books" on a shelf.
The DROPPM is cataloged under “Field Manuals.” Flip from one field manual to
another by means of a hyperlink, with a single click.

I-LINK reflects updates to DROPPM, incorporating new or revised policies or
procedures. Procedures and policies issued through cables or memoranda that
have not been incorporated into a chapter of DROPPM are no longer in effect.

The program office responsible for the subject matter is responsible for preparing
DROPPM updates, in accordance with the procedures described in gif =

Chapters of the manual itself are grouped as follows:

"referred to previously as the Detention and Deportation Officer’s Field Manual
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Chapters one and two constitute a basic introduction, with Chapter 2 providing a
contextual overview of the Detention and Removal program. Chapter 2
describes the program from its roots in the Immigration and Naturalization
Service of the Department of Justice to its integration into the Department of
Homeland Security in March 2003.

Subsequent chapters appear in Parts | through IV.
Part | presents the policies and procedures that govern the removal process.

Part Il presents detention-related policies and procedures (standards) that apply
to detention officers; detainee services, including medical care; and to the
facilities housing INS detainees.

Part |l provides policy and procedures relating to official property: weapons,
vehicles, communications, fingerprinting, uniforms, and records.

Part IV focuses on the administration of the Detention and Removal program.

Please send suggestions for improvements, including omissions, to the “DRO
Policy and Procedure Manual” mailbox. Enter “DROPPM" in the subject line of
the message.

1.1 Creating and Updating Policy

The DROPPM contains 29 chapters with 54 appendices and more than 2,100
hyperlinks, including but not limited to internal cross-references, other field
manuals, regulations, relevant resources and references, etc. The DRPM is
available online at

(b)(2High
(b)(@High [ I NSerts. I-Link CDs
quarterly to more than 5,000 officers and offices across the nation
and abroad. Field Office Directors and Deputy Assistant Directors will
communicate all changes of policy and procedure to the field in the form of a
memorandum announcing a change to the DROPPM. Program offices must
complete the following steps when preparing new or updated policy:

e Use the DROPPM Table of Contents to determine where your update
belongs.

e Research your subject. Consult subject-matter experts and legal
advisors.

o Draft new material in a straightforward, action-by-action format. Use
plain English in the active voice: no jargon, no passive verbs. Write as
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if you are explaining the policy to a new hire. This means using the
second person (“You do this . . . then you .. ."). Do not say, “The
officer shall.”

Link to or create the form(s) necessary for the implementation of your
new policy.

If your update raises any legal issues, obtain clearance from the Office
of the Principal Legal Advisor (OPLA) before forwarding to Policy
Analysis and Development.

Draft the memorandum announcing the addition or update to the
DROPPM. Provide an introductory sentence or two identifying the
addition(s), deletion(s), or other revision(s) and the reason for same.
End the paragraph. The next paragraph will consist of a bullet citing
the affected Chapter, Section, and Heading (bolded), followed by the
cut-and-pasted text that will appear in the manual. For multiple
updates, follow the same format:

¢ [Insert Chapter, Section, Heading]:
Cut and paste text as it will appear in the DROPPM.

if the memorandum will exceed one page in length, you may attach the
updated section(s) to the memorandum.

Submit the draft memorandum, with attachment(s), to Policy Analysis
and Development. Policy Analysis and Development will review,
format and, in consultation with you, edit the update for the field
manual.

The memorandum will become official policy only when signed by the
Director, Office of Detention and Removal Operations.

1.2 Policy Dissemination

DRO will issue a broadcast message announcing the change/update to the

DROPPM. Each broadcast ill include a link to the DRO memorandum
posted on the DRO website:

NOTE:

AILA InfoNet Doc. No. 09100571. (Posted 10/05/09) ICE.000004.09-684



Nothing in this manual may be construed to create any substantive or procedural
right or benefit that is legally enforceable by any party against the United States,
its agencies or officers, or any other person.

LIMITED OFFICIAL USE

Portions of this manual are considered sensitive and may not be released to the
public. The contents of these sections are exempt from disclosure under the
Freedom of Information Act. Officers using this manual and the I-LINK system
must take appropriate steps to safeguard these restricted materials. Those
sections of this manual which are not restricted may be accessed on the ICE
Internet web site. Inquiries relating to the release of other materials should be

i nformation/Privacy Act Unit, see

diro ad tn tho HoadAaitlarge eeaoinm O
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Detention and Removal Operations
DRO Policy and Procedure Manual Table of Contents

This manual isthe official “who, what, when, where, why” guide to the Office of
Detention and Removal Operations (DRO). Useiit for ready access to information critical
to the work you and your colleagues perform. A virtual sourcebook, it will guide you to
and through policies, procedures, and background documents.

To use the Table of Contents below, click the chapter heading for which you wish to see
more information and its subsections will open in alist below. Click the subsection to
view its respective page and contents.

Chapter 1: Introduction

Chapter 2: Detention and Removal Operations

Chapter 3: Homeand Security Advisory System

|. Removal Policies and Procedures

Chapter 11: Removal Process: Docket Control

Chapter 12: Removal Process: Immigration Bond M anagement

Chapter 13: Removal Process: Voluntary Departure

Chapter 14: Removal Process: Non-Hearing Removal Cases

Chapter 15: Removal Process: Final Orders

Chapter 16: Removal Process: Preparations for Travel Within 90 Days of Final Order

Chapter 17: Removal Process: Post Order Custody Reviews (POCR)

Chapter 18: Removal Process: Mariel Cubans

Chapter 19: Removal Process: National Fugitive Operations Program

Chapter 20: Removal Process: Relief from Removal

Chapter 21: Legal Proceedings

1. Detention
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Chapter 25: Detention Facilities

Chapter 26: Detainee Services

Chapter 27: Detainee Health Services

Chapter 28: Security and Control

[11. Property Management: Materials, Tools and Equipment

Chapter 30: Detainee Property M anagement

Chapter 31: Firearms, Other Weapons, and Restraining Devices

Chapter 32: Government Vehicles

Chapter 33: Communi cations Equipment

Chapter 34: Fingerprinting

Chapter 35: Uniforms

Chapter 36: Service Records

V. Administration of Detention and Removal Operations

Chapter 41: Sources of Information and Records

Chapter 42: Resource and Performance M anagement

Chapter 43: Overtime

Chapter 44: Significant Incident Reports

Chapter 45: INSpect

Chapter 46: Training and Assessments

Appendix List
Chapter 1: Introduction

1.1 Creating and Updating Policy

1.2 Policy Dissemination
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Thismanua * 1 isthe official who, what, when, where, why guide to the Office of
Detention and Removal Operations (DRO). Use it for ready access to information critical
to the work you and your colleagues perform. A virtual sourcebook, it will guide you to
and through policies, procedures, and background documents.

At the click of amouse, you can pursue any issue as deeply or broadly as you choose.
Hyperlinks punctuate every chapter. Use them to review regulatory and statutory
language, guidance documents, policy statements, memoranda, handbooks, manuals,
legal opinions, postings by other agencies and organizations, and other material at the
core of the DRO program.

The contents of Detention and Removal Operations Policy and Procedure Manual
(DROPPM) represent official DRO policy. To the extent that any materia conflicts with
or otherwise differs from previous issuances, this manual will be the controlling
document.

The electronic format means we can publish a manual as comprehensive as technology
permits. With the help of the web, updates occur in real time. This format affords us the
flexibility to respond to constructive criticism and comments, developing this living
document into the reliable, definitive, user-friendly guide that field officers, analysts,
managers, and senior officials will find indispensable.

Chapters vary in length. The goal is to keep them as succinct as possible. If the primary
documents are compl ete and self-explanatory, then a chapter may consist of no more than
an explanatory paragraph and a single hyperlink. When issues are complex or confusing,
the text will be as extensive as necessary to clarify and add value to the source material
(regulations, legislation, handbooks, etc.).

The DROPPM lodgesin I-Link, the reference-library program available online and on
compact disc. I-LINK organizes materia as virtual "books' on a shelf. The DROPPM is
cataloged under Field Manuals. Flip from one field manual to another by means of a
hyperlink, with asingle click.

I-LINK reflects updates to DROPPM, incorporating new or revised policies or
procedures. Procedures and policies issued through cables or memoranda that have not
been incorporated into a chapter of DROPPM are no longer in effect.

The program office responsible for the subject matter is responsible for preparing
DROPPM updates, in accordance with the procedures described in AM 3.4.105.

Chapters of the manual itself are grouped as follows:
Chapters one and two constitute a basic introduction, with Chapter 2 providing a
contextua overview of the Detention and Removal program. Chapter 2 describes the

program from its roots in the Immigration and Naturalization Service of the Department
of Justice to itsintegration into the Department of Homeland Security in March 2003.
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Subsequent chapters appear in Parts | through V.

Part | presents the policies and procedures that govern the removal process.

Part 11 presents detention-related policies and procedures (standards) that apply to
detention officers; detainee services, including medical care; and to the facilities housing
INS detainees.

Part 111 provides policy and procedures relating to official property: weapons, vehicles,
communications, fingerprinting, uniforms, and records.

Part 1V focuses on the administration of the Detention and Removal program.

Please send suggestions for improvements, including omissions, to the DRO Policy and
Procedure Manual mailbox. Enter DROPPM in the subject line of the message.

1.1 Creating and Updating Policy
The DROPPM contains 29 chapters with 54 appendices and more than 2,100 hyperlinks,

including but not limited to internal cross-references, other field manuals, regulations,
line at

(b)(2)High

(b)(2)High S. I-Link CDs are
distributed quarterly to more than 5,000 officers and offices across the nation and abroad.
Field Office Directors and Deputy Assistant Directors will communicate all changes of
policy and procedure to the field in the form of a memorandum announcing a change to
the DROPPM. Program offices must compl ete the following steps when preparing new or
updated policy:

Use the DROPPM Table of Contents to determine where your update belongs.

Research your subject. Consult subject-matter experts and legal advisors.

Draft new material in a straightforward, action-by-action format. Use plain English in
the active voice: no jargon, no passive verbs. Write asif you are explaining the policy to
anew hire. This means using the second person (You do this. . . thenyou. . .). Do not
say, The officer shall.

Link to or create the form(s) necessary for the implementation of your new policy.

If your update raises any legal issues, obtain clearance from the Office of the Principal
Legal Advisor (OPLA) before forwarding to Policy Analysis and Devel opment.

Draft the memorandum announcing the addition or update to the DROPPM. Provide

an introductory sentence or two identifying the addition(s), deletion(s), or other
revision(s) and the reason for same. End the paragraph. The next paragraph will consist
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of abullet citing the affected Chapter, Section, and Heading (bolded), followed by the
cut-and-pasted text that will appear in the manual. For multiple updates, follow the same
format:

[Insert Chapter, Section, Heading]:
Cut and paste text asit will appear in the DROPPM.

If the memorandum will exceed one page in length, you may attach the updated
section(s) to the memorandum.

Submit the draft memorandum, with attachment(s), to Policy Analysis and
Development. Policy Analysis and Development will review, format and, in consultation
with you, edit the update for the field manual.

The memorandum will become officia policy only when signed by the Director,
Office of Detention and Removal Operations.

1.2 Policy Dissemination

DRO will issue a broadcast message announcing the change/update to the DROPPM.
Each broa memorandum posted on the DRO
website at (b)(2)High

NOTE:

Nothing in this manual may be construed to create any substantive or procedural right or
benefit that islegally enforceable by any party against the United States, its agencies or
officers, or any other person.

LIMITED OFFICIAL USE

Portions of this manual are considered sensitive and may not be released to the public.
The contents of these sections are exempt from disclosure under the Freedom of
Information Act. Officers using this manual and the I-LINK system must take appropriate
steps to safeguard these restricted materials. Those sections of this manual which are not
restricted may be accessed on the ICE Internet web site. Inquiries relating to the release
of other materials should be directed to the Headquarters Freedom of Information/Privacy
Act Unit, see http://www.ice.gov/legal.htm#foia.

Chapter 2: Detention and Removal Operations

2.1 Histor

2.2 Vision and Mission Statements
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2.3 Overview of Operations

2.4 Strategic Planning

2.5 Organizational Chart and Chain of Command [Reserved]

2.6 Core Business Functions

References;

Appendix 2-2 Office of Detention and Removal Program Description

Appendix 2-3 DRO Strategic Plan, 2003-2012: Endgame

Appendix 2-4 Endgame Easy Reader

This chapter provides the reader a general overview of the Detention and Removal
program. The Program Description describes the history of the development of the
program as well as an overview of the immigration enforcement operations within which
it playsacritical role. Sections 2.2 and 2.4 describe the strategic planning process and the
reader can access the full 10-year strategic plan at the link above of the abridged version
at Endgame Easy Reader.

21 History

A brief history of the Office of Detention and Removal is provided in Section 1 of the
DRO Program Description (Appendix 2-2).

2.2 Vision and Mission Statements

The DRO Vision and Mission statements are defined in both the DRO Program
Description (Appendix 2-2) and Endgame (Appendix 2-3).

2.3 Overview of Operations

An overview of DRO operationsis provided in Section 3 of the DRO Program
Description (Appendix 2-2).

2.4  Strategic Planning

A brief description of DROs strategic planning process is provided in Section 4 of the
DRO Program Description (Appendix 2-2).

2.5 Organizational Chart and Chain of Command

DRO organizationa chart
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2.6 Core Business Functions

DRO has two core business functions: removal and custody management. These two
functions and supporting key processes are explained in Section 6 of the DRO Program

Description (Appendix 2-2).

Chapter 3: Homeland Security Advisory System

3.1 Homeland Security Presidential Directive
3.2 Threat Condition Procedures

3.3 Continuity of Operations Plans
References:

Other: U. S. Immigration and Naturalization Service Threat Conditions Handbook
(TCH), November 2002; Homeland Security Presidential Directive 3, President George
W. Bush, March 12, 2002, as published in Appendix 1, of the TCH; Continuity of
Operations Plan (COOP) (Example), as published in Appendix 2, of the TCH.

3.1 Homeland Security Presidential Directive.

On March 12, 2002, the White House Office of the Press Secretary rel eased Homeland
Security Presidential Directive3. This document established the Homeland Security
Advisory System; adirectory of color-coded threat-condition indicators intended to assist
agencies of the federal government in devel oping a specific set of protective measuresto
be invoked in response to each threat condition. Implementation of the system is binding
on the executive branch of the federal government and is recommended for use by other
levels of government, and the private sector as well. Additional information is available
at http://www.whitehouse.gov/news/rel eases/2002/03/20020312-5.html .

3.2 Threat Condition Procedures

In order to comply with the requirements of the Presidents Homeland Security Advisory
System, INS devel oped the Threat Conditions Handbook (TCH). This document
describes the actions to be taken by each program, in accordance with the current threat-
level condition. For each threat level, the TCH lists the actions to be taken by the offices
of Field Operations, Inspections, Intelligence, Detention and Removal, Investigations,
Border Patrol, Immigration Services and International Affairs. The TCH isincluded as
Appendix 3-1 of thisField Manual.

The comments of the Executive Associate Commissioner for Field Operations in the

forward to the TCH define the phrase, commensurate with the threat. Generdly, this
phrase is used to emphasi ze that each location must individually assess local conditions,
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in addition to any known nationwide threat, in determining how to respond to each threat
level.

3.3 Continuity of Operation Plans

Each program within the agency, as well as each physical office location, isrequired to
develop and publish a Continuity of Operations Plan (COOP). The purpose of thisplanis
to ensure that essential services performed by the program or location continue at the
highest level possible, in the event of an emergency or natural disaster that disrupts any
portion of the infrastructure upon which the program or location relies.

Development of the COOP initially requires that the normal scope of operations in that
program or at that specific office location be described. This description must include a
listing of the normal duties of the program or location, and the consequences should the
program or location be unable to perform these duties. The COOP must also provide an
inventory of the normal staffing available to perform these duties, as well as an inventory
of those other physical resources typically devoted to the tasks assigned to the program or
location. The COOP must then describe various alternative plans for accomplishing the
duties of that program or office, in the event the resources upon which that program or
office location ordinarily relies are in some way disrupted.

A sample COORP is included within the INS Threat Conditions Handbook in Appendix 3-
1 of thisField Manual.

Chapter 11: Removal Process: Docket Control

11.1 Preliminary Custody Conditions

11.2 Review Custody Conditions

11.3 Initiation of Detention and Removal Actions

11.4 Deportable Alien Control System (DACS)

115 Docket Management of Detained Cases

11.6 Docket Management of Non-Detained Cases

11.7 Alternatives to Detention [ Reserved]

11.8 Institutiona Remova Program Procedures

11.9 Specia Detention Cases

11.10 Victim Witness Program
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11.11 Specid Interest Cases

11.12 Nationa Security Entry Exit Reqistration System (NSEERS)

11.13 Preparing for a Remova Hearing

11.14 Record of Expenses Billable to Transportation Company (Form [-380)

11.15 Mentaly Disturbed Aliens

11.16 Stipulated Orders of Removal

11.17 Inadmissible Arriving Aliens

11.18 Temporary Residents

11.19 Refugees, Asylum and Withholding of Removal

11.20 Applicants for Adjustment of Status

11.21 Applicants for Naturalization

11.22 Intra-Departmental Cooperation [Reserved]

References:

INA: 207, 208, 209, 210, 236, 239, 240, 245a

Regulations: 8 CFR 207, 208, 209, 210, 236, 239, 240, 245a

Other: DACS Users Manual, Records Operations Handbook, Adjudicators Field Manual,
Chapter 23 and Specia Agents Field Manual, Chapter 14.

11.1 Preliminary Custody Conditions.

(a) Arrest and Detention. When initiating removal proceedings, you will face decisions
relating to arrest and detention. For rules of detention, detention prior to completion of
removal proceedings, and specia detention cases, refer to the Special Agents Field
Manual, Chapter 14.3, Detention and Bond Determinations.

(b) Orders of Recognizance. The district director has the discretion to release adult and
juvenile aiens from detention on an Order of Release on Recognizance, Form 1-220A.
Clearly state all conditions of release set by the district director on the 1-220A.

(c) Reporting Requirements for Aliens Released on Orders of Recognizance.
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(1) Adults. If acondition of the release is that the alien is to report to the Serviceon a
regular schedule, the Deportation Officer shall make the Deportable Alien Control
System (DACS) "Case Call-up" date coincide with the reporting date on the Form |-
220A. Thiswill serve as a compliance reminder to the officer of the alien's duty to report
as ordered. Compliance with the reporting requirements of the Order must be noted on
the continuation page/addendum of Form [-220A and in the "Case Comments" section of
DACS each time the dien reports. If at any time you determine that the alien has failed to
report as required or violated any other condition set, the district must take appropriate
corrective action, including detention. If the alien has failed to appear, refer the case to
the Fugitive Operations team, if one existsin your area. The Fugitive Operations Team
will prioritize the case based on the National Fugitive Operations policy (Chapter 19,
below) unless otherwise directed by the District Director. In the absence of a Fugitive
Operations team, the District Director should utilize available resources within the
district's enforcement divisions to locate the alien consistent with pertinent local and
national priorities.

In addition, the District Director shall refer the case to the Law Enforcement Support
Center (LESC) for immediate entry into the National Crime Information Center (NCIC).
The LESC shall give the case priority consideration. In cases in which the alien has been
located and detained, the District Director should re-determine conditions, if any, under
which the alien will be released, including the setting of an appropriate bond.

(2) duveniles. If ajuvenileisto be released from detention pursuant to 8 CFR 236.3 on an
Order of Recognizance to the custody of an accompanying alien relative or authorized
legal guardian who is placed into immigration proceedings, or to an alien relative or
authorized legal guardian aready in the United States and in immigration proceedings,
the juvenile should have the same reporting requirements as the relative or authorized
legal guardian. If the relative or authorized legal guardian isreleased on abond or is
currently on abond and is not required to regularly report, the juvenile should not be
required to regularly report. If unusual circumstances present themselves, and it is
determined that the juvenile should be required to regularly report, a bond demand must
be made on the obligor of the relative's or authorized legal guardian's bond to have the
relative or authorized legal guardian appear on the same date and at the same office as the
juvenile.

(3) Notification to District Counsel. Additionally, any time an individual required to
report fails to appear, the case officer must notify District Counsel. Thiswill provide the
attorney needed information for the ongoing immigration proceedings.

(d) Parole. The district director may grant an arriving alien parole from Service custody
for urgent humanitarian reasons or significant public interest, if the alien demonstrates
that he/she does not pose a security risk, is not likely to abscond, and complies with any
specia conditions, such as posting a bond. (See 8 CFER 212.5.) Y ou must issue any
parolee a Form [-94, Arrival Departure Record.

11.2 Review Custody Conditions.
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Before the conclusion of removal proceedings, an eligible alien may request a custody or
bond re-determination by an immigration judge (see 8 CFR 3.19(a)). Theinitial request
may be submitted orally or in writing by the alien or legal representative. Any subsequent
request must be in writing, and must establish amaterial change in circumstances
warranting the requested re-determination. See 8 CFR 3.19(e). Both the Service and the
alien may appeal the immigration judges custody decision to the Board of Immigration
Appeals (see 8 CFR 3.38). For procedures regarding emergency stays and automatic stays
in Service appeals, see 8 CFR 3.19(i).

11.3 Initiation of Detention and Removal Actions.

(a) General. The actions of Detention and Removal begin with receipt of an A fileand, in
some cases, an aien. Most cases are generated through an arrest made by other programs
such as Border Patrol, Inspections, and Investigations. An alien who is processed for a
removal hearing is considered to be under docket control. Cases under docket control are
tracked and managed by Detention and Removal through the utilization of the Deportable
Alien Control System (DACS). See Chapter 11.4, below.

(b) Reviewing the A file. There are several stepsinvolved in reviewing an A file and they
are asfollows:

(2) Verify name and A number on documents match the A file number. Y ou may find
documentsin the file that do not correspond to the name and A number so you must
check the folder itself to verify whether those documents were consolidated into the
existing A file. If afile has been consolidated in the past, the folder should be stamped or
written with the date and A number(s) that were consolidated. Y ou will aso check the
Central Index System (CIS, see chapter 36.4) to verify the name and A number match.
Should the entry not exist, you must notify your Records Administrator.

(2) Verify whether the alien isin custody by checking the custody screen in DACS. (See

4.5.2 of the DACS User Manual, appendix 36-1.) Thec used to retrieve this
screen is CUST. In an attempt to ensure accuracy of thMcreen, look for Form |-
385, Alien Booking Record or Form 1-203, Order to Detain or Alien, inthefile.
At times you will find an error occurred during booking so th screenin DACS

will not reflect the detention, yet the alien is detained.

(3) Check for, and consolidate, other existing files on the same person. Should you find
that other A files exist on the same person, you will request those A file(s) for
consolidation. Y ou can search for other existing files through queries on various
databases, such as the National Crime Information Center (NCIC), and the Central Index
System (CIS). It isimportant to verify the identities are one and the same. Verification
can be accomplished through photos and fingerprint comparisons and a sworn statement
from the aien.

(4) Check for Attorney Representation. Form G-28 is the form used by attorneys or
representatives to inform the Service that the alien is represented. In some instances the
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aliens attorney may file the EOIR-28 with the Service which is technically the notice of
appearance as representative before EOIR.

(5) Review the charging document. A charging document is the form used to list the
alegations and violations of Immigration law committed by the alien. The Notice to
Appear (1-862) isthe most commonly used charging document. Prior to April 1, 1997, an
Order to Show Cause (OSC) was used as a charging document and there are existing
cases still pending remova which were filed with an OSC. There are also I-122s for
previously filed exclusion proceedings.

Verify that the aliens detention address is on the charging document if it is a detained
case.

Verify that the A file contains an up-to-date (within 90 days), fingerprint-based
criminal history (a name and date of birth checks do not qualify). If you need to provide
or update a crimina history, you can run a criminal-history check through the
Interagency Border Inspection System (IBIS), Treasury Enforcement Computer System
(TECS) or National Crime Information Center (NCIC). Tab and date every criminal
history check you generate. See Chapter 4.7 of the Specia Agents Field Manual and
Chapter 33.1 of the Inspector's Field Manual.

Ensure that the signatures on the charging document are originals and are signed by
authorizing officials as required by 8 CFR 239.1.

For a non-detained case, verify the address listed on the charging document isaU.S.
address.

Review the charges alleged on the charging document to ensure accuracy. Alleged
criminal convictions must be confirmed through certified judgement and conviction
documents.

(6) Review the custody conditions. Custody conditions relate to the bond amount, if any.
Also see 11.1 Preliminary Custody Conditions and Chapter 12 Bond M anagement.

(7) Create the A file in the Deportable Alien Control System (DACS). See Appendix 11-
1, Creating an A filein DACS (detained and non-detained).

(8) Review the A file construction. Refer to Records Operations Handbook 11-24 Record
of Proceedings. Also see Appendix 11-2, A File Construction, for a specific listing of
forms and their location within an A file.

Record of Proceeding documents are filed with the Immigration Court and are
identified as all forms and documents associated with the legalities of detention (e.g.,
Warrant of Arrest) as well as with identifying the aliensimmigration status (e.g., Notice
to Appear, Form [-862). The Notice to Appear, which is the charging document, lists the
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allegations and violations of law of which the alien is being accused. Place such
documents on the left side of the A file.

Administrative forms and documents include all records not considered part of the
Record of Proceeding (e.g., Form [-213, Record of Deportable Alien). Place these on the
right side of the A file.

(9) Forward the fileto District Counsel for review. District Counsel will review the
charging document for legal sufficiency. Enter the casein DACS prior to forwarding the
file.

(10) Forward the approved charging document (Notice to Appear) to the Immigration
Court (also known as the Executive Office for Immigration Review, or EOIR) for the
scheduling of a hearing.

(c) Deportation Case Check Sheet (Form [-170). For each case placed under docket
control, place anew Form 1-170, Deportation Case Check Sheet, on the top of the non-
record side of thefile (on the right). As actions listed on Form 1-170 are compl eted, check
the appropriate box and provide the date and your initials. Periodically review the [-170
to monitor progress, taking whatever steps necessary to keep the removal process on
track.

11.4 Deportable Alien Control System (DACS).

(a) General. DACS is the Services automated system for maintaining/managing cases
associated with the arrest, detention and removal of illegal aliens. The purpose of DACS
asit relates to docket management is to provide for the uniform control and tracking of
cases in which removal/deportation proceedings will or may be commenced. Control of
docketed cases is maintained at one of the designated docket control offices. Creating the
file, updating and closing afilein DACS is afunction and responsibility of Detention and
Removal. For the DACS Help Desk phone number, see Appendix 1-1.

(b) Entries. For instructions on how to access, enter data, and use DACS, seethe
Deportable Alien Control System User Manual (Appendix 36-1 of this manual).
Appendix 11-1 lists screens to complete when entering detained and non-detained cases
into DACS. With regard to absconder-related cases, see Use of New Special Class Codes
in DACS, the Executive Associate Commissioners memorandum dated April 10, 2003
(Appendix 11-3).

(c) Docket Control Office (DCO). The DCO has jurisdiction over a case and/or
possession of the A file. See Appendix K of the DACS User Manual for alisting of
Docket Control Offices.

(d) Call-up Dates. Call-up dates as they pertain to DACS and the management of a docket

will be used as a guide to determine when afile needs to be reviewed. As agenera rule,
the call-up date should reflect a point in time in which the case needs to be reviewed (i.e.
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ahearing date). See exhibits 4-35 to 4-40 in the DACS User Manual for the various ways
of requesting a case call-up through DACS.

(e) Closure of Cases under Docket Contral.

(2) Transfer a Case. For situations in which a detained alien bonds out or is released on
an Order of Recognizance, an Order of Supervision, or on Parole, the Docket Control
Office (DCO) will update all pertinent information in DACS and transfer the file to the
ecoming responsible for the case. When afileis transferred to another DCO, the
reen (see 4.3.8 of the DACS User Manual) should reflect the transfer.

(2) Removal/Deportation. When an alien is removed, you are responsible for entering the
appropriate datainto DACS to close the case. See Appendix B of the DACS User Manual
for alist of the appropriate codes.

(3) Case Closur t information before closing a case. Use
the codes under in Appendix B of the DACS User

r "Policy Closure" has been discontinued. As aresult, the code "P"
IS not jon. If a charging document has been improperly issued,
but has not been filed withf285EH and the case has been entered into DACS, you may

close { arging Document e"E" code
inth (b)@)High does not require

ens. DACS contains several screensthat are used for inquiries onI
(b)@)High see 4.5 of the DACS User Manual) is the command used in DACSto
obtain the inquiry menu. The most commonly used inquiry screens are:

(b)(2)High

Mreen (custody screen, see 4.5.2 of the DACS User Manual). This screen
provides all custody information related to an A number.

screen (Executive Office for Immigration Review or Immigration Court, see
4.5.13 of the DACS User Manual). This screen provides information related to
proceedings before the Immigration Court (i.e. hearing dates, decisions, and appeals). An
A number is required for this type query.

screen (Look case, see 4.12.2 of the DACS User Manual). This screen allows
yo w information on any case for which you have the A number.

(b)(2)High (b)(2)High

(b)(2)High

(o Th I | ows you to enter d onduct status queries
re ew

for which you have the A number. Ent for accessto the
following four screens:
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contai ning decision and hearing data

contai ning Board of Immigration Appeals (BIA) data
Whi ch contains motion to reopen data
WERESwhich contains court actions
Remember to update the data every time a decision is announced.

(h) Case Acceptance. The command to accept afilein DACS issee 4.3.11 of the
DACS User Manual). This screen alows you to accept a casein DACS when it has been
transferred to your location from anoth ocket control office (see Appendix K of the
DACS User Manual) not listed on the Mcreen of DACS s unable to enter and
update information in DACS for that given A file. Upon ng afilein DACS, your
office code will show as the docket control office on th reen and you will be
able to update and enter data for that case.

11.5 Docket Management of Detained Cases.

(a) General. Detained docket cases consist of alienswho are in custody. For those aliens
being detained who are not entitled to an immigration hearing (i.e. reinstatements,
administrative removals, visawaiver and expedited removals), you will take the
necessary steps to accomplish the timely removal of such aiens. Administrative
Removals and Reinstatements are discussed in Chapters 14.7 and 14.8 of this manual.

(b) Review the A file. See 11.3, above. In addition to the steps mentioned in section11.3
you will also check for the following:

Is the alien requesting some sort of relief or are they claming fear to return to their
country and requesting asylum? See 11.19 below and Chapter 20.2 of this manual.

Review the custody conditions (Form [-286); Will the alien be alowed to post a bond?
See Chapter 12 of this manual.

Isthis a special interest case due to the aliens nationality or citizenship? See 11.11,
below. Keep in mind that for some special interest cases, you must notify the FBI of the
aliens detention.

(c) Creating the file in the Deportable Alien Control System. Several screens within the
DACS system require data input for the creation of an A file. See Appendix 11-1 of this
manual for detailed instructions. Also see the DACS User Manual, Appendix 36-1.

(d) Book an Alien into Custody. The Detention Summary screen (see 4.4.1,n the
DACS User Manual) in DACS allows for the booking in and out of an alien.
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(e) Change of Address Form (EOIR-33) and Noticeto EOIR: Alien Address (Form |-
830). Upon the release of an alien from custody, you must verify that the alien was
provided with Form EOIR-33 and that your Immigration Court (also known as the
Executive Office for Immigration Review) was provided with Form [-830. Most
Immigration Courts now require that you send Form 1-830 electronically (viacc mail to
an address that corresponds with your area). Y ou will need to verify what procedure your
areais using since not all Immigration Courts are receiving the 1-830s electronically. In
all cases, a copy of Form 1-830 and EOIR-33 (signed by the alien) will be placed in the
file.

Change of Address Form (Form EOIR-33): Thisform alows the alien to submit any
changes to his’her address directly to the Immigration Court. The Immigration Court will
document the change and forward correspondence to the new address.

Notice to EOIR: Alien Address (Form 1-830): Thisform notifies the Immigration
Court of any change to the aliens custody condition (i.e. released on bond, transferred to a
new location for detention) and provides the court with the aliens address and telephone
number.

(f) Executive Office for Immigration Review (EOIR) screen in DACS. The command to
access this screen in DACS is EOIR. This screen allows you to view information related
to proceedings. It is your responsibility to monitor this screen for changes and updates on
hearings, and hearing decisions. See the DACS User Manual, Exhibit 4-59.

(g) Bonds. See Chapter 12, Bond Management. An alien who bonds out or is otherwise
released and awaiting his’/her hearing will then be monitored as a non-detained case. See
11.6, below.

(h) Removal of an Alien. Final Orders of Removal and Preparation for Travel are
discussed in Chapters 15 and 16 of this manual.

11.6 Docket Management of Non-Detained Cases.
(a) General. The Non-Detained Docket consists of cases in which the Service does not
detain the alien. Whenever an alien bonds out of custody, is released on an order of
recognizance, or is otherwise released, his/her case is then managed under a non-detained
docket. Review of the A file and possible consolidation of filesis covered in 11.3, above.
(b) Steps involved upon receipt of a non-detained case include:

Recelvethefilein RAFACS (see 11-10 of the Records Operations Handbook);

Review thefile for accuracy (see 11.3, above);

Create A filein DACS (see Appendix 11-1 of this manual);
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Forward the file to District Counsel for review:;

Forward the charging document to the Immigration Court; and

Review yourf T and thMcreen in DACS (see 11.3 and 11.4, above).

(c) Removals Ordered by the Immigration Judge. First, verify that no appeal is pending.
Then, if no bond isinvolved and no appeal has been filed, you will prepare Form 1-205,
Warrant of Removal; Form [-294, Warning to Alien Ordered Removed or Deported and
Form 1-166, Notice to Deportable Alien to Surrender. If the alien fails to appear by the
specified surrender date, transfer the file to the District Office with jurisdiction over the
aliens place of residence.

For cases involving bonds, see Immigration Bond Management (Chapter 12, below).

If the case involves afugitive alien, see Chapter 19, Removal Process: Nationa Fugitive
Operations Program (NFOP).

(d) Transfer of Files. When transferring a file to another docket control office (DCO),
update al information in DACS and use the CLOS screen in DACS to transfer thefile.
See section 4.3.8 of the DACS User Manual. Situations in which you will need to transfer
an A fileinclude, change of venue, the aliens last known address (subsequent to a
removal order) isin another jurisdiction, or another office is requesting the file for
consolidation or review.

11.7 Alternatives to Detention. [Reserved)]

11.8 Institutional Removal Program (IRP) Procedures.

(@ TheProgram. The IRP deals with aliensincarcerated in federal, state, county, or
local jails. By securing afinal order of removal before an aliens release from

incarceration, the IRP expedites the processing and placing in proceedings of these
criminal aliens. (See sections 238(b), 238(c)(5), 240(d) and 241(a)(5) of the Act.

Carefully consider the following aternative removal procedures before issuing a Notice
to Appear (NTA) for aremovable alien in an IRP facility. Any of these alternatives will
significantly reduce the number of detaineesin Service custody:

administrative removal (Section 238(b) of the INA).

judicia order of removal (Section 238(c)(5) of the INA).

stipulated removal (Section 240(d) of the INA).

reinstatement of final order (Section 241(a)(5) of the INA).
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For information on administrative removals without a hearing, see Removal Process.
Non-Hearing Removal Cases, Chapter 14, below.

(b) Aliens Ineligible for Alternative Removal. If an alien does not meet the criteriafor
aternative removal, you must prepare and serve an NTA (see section 239 of the INA).

(c) Responsibilities of the Institutional Removal Program (IRP). The following
procedures apply at al IRP locations:

Identify foreign-born inmates;

Interview; establish alienage;

Conduct extensive records checksin Central Index System (CIS), Deportable Alien
Control System (DACS), National Crime Information Center (NCIC), Computer Linked
Application Information Management System (CLAIMS), Non-immigrant Information
System (NI1S);

If needed, open anew A-File and create record in CIS (see Records Operations
Handbook, Part 11-03, Creating A-Files);

Locate, order, receive and review origina Service file upon receipt;

Issue Form 1-247, Immigration Detainer-Notice of Action;

Process criminal aliens for removal proceedings;

Prepare cases and charging documents for removal proceedings;

Schedule removal hearing with Executive Office for Immigration Review (EOIR);

Maintain and update DACS data entry (see Chapter 11.4, for DACS data entry, or the
DACS Users Manuad, IRP, Appendix 36-1, 4.3.10);

Obtain fingerprint cards and photographs for Servicefile;

Submit fingerprint card to FBI (see Special Agents Field Manual, Appendix 16-1);

Prepare travel document request and complete Form 1-217, Information for Travel
Document or Passport;

Enter criminal alien into Automated Biometric Identification System (IDENT) prior to
removal;

Close casein DACS (see Case Closing Actions, Chapter 15.5, below);
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Prepare and forward Service file to Law Enforcement Support Center (LESC) for
entry into NCIC. (See also National Fugitive Operations Program (NFOP), Chapter 19,
below.)

11.9 Specia Detention Cases: Juvenile Aliens.

The standards governing the treatment of juvenile aliensin Service custody from arrest to
release or removal are wholly contained in Juvenile Aliens. A Specia Population,
Appendix 11-4 (hyperlinks to individual chapters are provided below). The standards
were specifically developed to ensure the safe, secure and humane treatment of detained
juveniles. These policies and procedures set forth the Services expectations of officer
conduct during the any encounter with ajuvenile alien, whether processing, detaining,
releasing, or removing that juvenile. They likewise state the standards with which
facilities housing juvenilesin INS custody must comply.

Introduction Juvenile Detention and Shelter Care Program

Procedures for the Arrest and Detention of Juvenile Aliens

Special Issues and Specia Populations

Non-secure and Secure Juvenile Facilities

I nspection Standards for Juvenile Shelter Care and Secure Juvenile Detention
Facilities

Transportation Reguirements

Legal Requirements Representation

Escapes and Other Emergency Incidents

Medica Issues

Jenny Lisette Flores, et al. v. Janet Reno Stipulated Settlement Agreement

Perez-Funez Rights Advisal

Referral for Home Assessment Form

Notice of Placement in Secure Juvenile Facility Form

11.10 Victim-Witness Program.

The Victim-Witness Assistance chapter of the Special Agents Field Manual (Chapter 53)
discusses individual aspects of the program, such as:
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General

Identification of Victims

Description of Services

Protection from Harassment/Intimidation
Other Responsihilities

Guidelines for Specia Victim Populations
Child Abuse Reporting

Victim Privacy

Post-Conviction Services (Victim-Witness Notification Program)
Coordination

Training

Files/Forms

Reporting Requirements

11.11 Special Interest Cases.

(a) General. Special interest cases involve aliens or issues of particular concern to the
Service, particularly at the Headquarters level. The aliens background often occasions
this special interest, especially when that background may include criminal or terrorist
activity. When another law enforcement or government agency contacts the Service about
investigating an individual, that case will likewise become a specia interest case. Among
other things, high profile/media attention; sensitive circumstances surrounding the case;
international relations; national security; public policy; or community safety may render a
case of special interest.

(b) Categoriesof Specia Interest Cases.
Human rights abuses (war crimes, genocide, torture or persecution of others);
Terrorist-related (suspected involvement in or support of terrorist organizations);
National security (espionage, weapons of mass destruction, acting on behalf of a
hostile foreign intelligence service, violation of import-export laws relating to sensitive
information or technology, etc.).
For specia interest case standard operating procedures, see the Designation of National

Security Matters memorandum dated December 18, 2002 (Appendix 11-5, below). Note:
The memorandum is designated as limited official use/law enforcement sensitive.

11.12 National Security Entry Exit Registration System (NSEERS).

The NSEERS system has replaced the specia interest alien procedures applicable to
certain non-immigrants. The NSEERS requirements apply to certain classes of non-
immigrant aliens from countries designated by the Attorney General and to others whose
presence in the United States requires close monitoring (see 8 CFR 264.1(f) and Standard
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Operating Procedures for Aliens Subject to Specia Registration in Appendix 15-9 of the
Inspectors Field Manual).

11.13 Preparing for a Removal Hearing.

Y ou may find yourself processing an alien for aremoval hearing under varied
circumstances, e.g., at an IRP location; at your office, correcting paperwork; after an
arrest incidental to afugitive/absconder operation, and so forth. For procedures, see the
Specia Agents Field Manual, Chapter 14: Alien Processing, Remova Hearings,
Voluntary Departure; Institutional Removal Program Procedures (section 11.8, above);
and the special instructions itemized in Interim Enforcement Procedures (IIRIRA),
Chapter V, section D, paying particular attention to item #8, which concerns aliens with
U.S. military service (Appendix 11-6).

After establishing alienage, you will have to complete the forms included in the following
chart to initiate removal proceedings:

A file Left Side

1-862 Noticeto Appear

1-200 Warrant of Arrest

1-286 Notice of Custody Determination

A fileRight Side

1-213 Record of Deportable Alien

1-94

1-826 Notice of Rights

1-214 Sworn Statement (depending on case)

1-265 Notice to Appear, Bond and Custody Processing Sheet
1-217 Info for Travel Document or Passport (depending on nationality)
[-770 Used for juveniles Statement/Q& A (depending on case)
List of legal services

Record checks (i.e. CIS, NIIS, CLAIMS, DACS, NCIC)

IDENT printouts
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FD-249 fingerprint card

Conviction documents

R-84 Green fingerprint card

11.14 Record of Expenses Billable to Transportation Company (Form [-380).

Prepare Form 1-380 when an aliens removal will be at the transportation companys
expense. Keep the 1-380 with the original Warrant of Removal (1-205). Enter individual
expenses as they accrue. If the alien transfers to another facility, the 1-380 will travel with
him/her, along with the Warrant of Removal. Each office incurring billable expenses will
add those items to the form. When the executed Warrant of Removal, accompanied by
the 1-380, returnsto the originating office, the 1-380 serves as the basis for the bill. (For
carrier liability and notification, see Chapter 16.7, below.)

Note: You must initial every item you enter on Form 1-380.

11.15 Mentally Disturbed Aliens.

() Medica Grounds of Inadmissibility. Section 212(a)(1)(A)(iii) of the Act governs an
aliens inadmissibility on medical grounds; see AFM 23.3(3).

(b) Mentally Disturbed Aliens Requiring Escort.  For escort policies and procedures
of mentally disturbed aliens, see Chapter 16.4(a)(1) of this manual. Additional
information is also available from the U.S. Public Health Services Division of
Immigration Health Services; see http://www.inshealth.org/

(c) Specia Needs in a Detention Facility. When attending to an alien diagnosed with a
medical or psychiatric condition, you must address the special needs or requirements sent
by the medical care provider to the Officer in Charge of the detention facility. (See the
detention standards on medical care and administrative segregation, respectively at
Chapters 24.2 and 25.11, below.)

11.16 Stipulated Orders of Removal.

(a) Overview. A stipulated order of removal is an agreement between the Service and the
alien in which the alien consents to being deported/removed. Such an agreement is
advantageous to the government in that it relieves the Immigration Court of the need to
have a hearing, saves the Service additional detention costs and allows the alien to return
to hissher country without further detention. An immigration judge may enter an order of
deportation, exclusion or removal, stipulated to by the alien (or the aliens representative)
and the government. (See Section 240(d) of the Act and 8 CFR 3.25(b).)

It isimportant to note that some Immigration Courts will not allow for stipulated removal
requests so a hearing will have to be scheduled. Y ou must inquire as to whether the
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Immigration Courts in your areaallow Stipulated Orders of Removal, prior to offering it
to an alien.

(b) Procedure.

(1) Noticeto Appear (1-862). The alien shall be served with a charging document, the
Notice to Appear 1-862, which lists the allegations and Immigration violations. Most
times the charging document will already have been served to the alien by another
program, such as Border Patrol, Inspections or Investigations. At this time you may
explain the stipulated request process and then ask the alien if they would like to request
astipulated removal.

(2) Preparation of a Stipulated Request. Prior to drafting a stipulated request for removal
and hearing waiver, confirm that the alien agrees to each of the following provisions:

Admits the truth of the allegations contained in the charging document;
Concedes deportability or inadmissibility, as charged;

Declines the opportunity to apply for relief;

Designates a country for deportation or removal;

Concedes to the introduction of the written stipulation as an exhibit to the Record of
Proceeding (documents filed with the court);

Understands and accepts the consequences of the stipulated request, into which he/she
is entering and provides a statement to this effect, and;

Agreesto accept awritten order of deportation, exclusion or removal asfinal, and so
waives the right to appeal .

Although there is no standard form for stipulated removals, the alien must agree to the
above mentioned provisions. See a sample of a stipulated removal in Appendix 11-7 of
this manual. Generally speaking, the Office of District Counsel will prepare the
stipulation for filing with the Executive Office of Immigration Review.

(c) Required Signatures. The stipulated request and required waivers shall be signed on
behalf of the government by District Counsel and by the alien and hig/her attorney or
representative, if any.

(d) Review by Immigration Judge. The immigration judge will review the charging

document, the written stipulation and supporting documents to verify the alienswaiver is
made freely and knowingly.
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(e) The Stipulated Order. A signed order legaly warrants the aliens deportation or
removal from the United States.

(f) Removal and Closure. The alien will be removed to the country designated on the
stipulated request or to the country prescribed in section 241 (b)(2) of the Act. Update the
closure (CLOS) screen in DACS to show the alien was removed. Enter 6 in the Depart-
Cleared Stat datafield.

11.17 Inadmissible Arriving Aliens.

According to the Illegal Immigration Reform and Immigrant Responsibility Act of 1996
(NRIRA), Pub. L. 104-208, Sep. 30, 1996, 110 Stat. 3009, applicants for admission to the
United States fall into one of the following three groups: (i) aliens arriving in the United
States, (ii) aiensinterdicted at sea and brought to the United States, and (iii) aliens that
are present in the United States without being admitted.

Admission or admitted is defined as the lawful entry of an alien into the United States
after inspection and authorization by an immigration officer (see Section 101(a)(13)(A)
of the Act).

To determine whether an arriving alien belongs to one of the 10 classes of aliens
inadmissible to the United States, see section 212 of the INA.

Aliens arriving in the United States to present themselves for admission, who have not
yet been admitted, are discussed below.

(@ Expedited Removals. Inadmissible arriving aliens may be served a Form 1-860,
Notice and Order of Expedited Removal. This applies only to aliens inadmissible under
INA 212(a)(6)(C) and 212(a)(7). Aliens inadmissible on any other grounds are not
subject to expedited removal proceedings. Pursuant to INA 235(b)(1)(F) and 8 CFR
235.3(b)1(i), Cubans are not subject to expedited removal. An Immigration Inspector
who has encountered the alien applying for admission serves the [-860. The 1-860
informs the alien that he/she is inadmissible to the United States and orders the alien
removed. Generally, al aliens subject to expedited removal will be detained. Aliens who
are served with an 1-860 and who claim of fear of return to their native country are given
acredible fear review by an asylum officer. See 8 CFR 208.30, 235.3. If the dien claims
fear of return, he/she will be detained until an asylum officer can interview him/her.

(b) Noticeto Appear. Inadmissible arriving aliens processed for removal proceedings
under INA 240 will be served with a Form 1-862, Notice to Appear. The 1-862 informs
the alien that he/sheis an arriving alien and advises of the allegations of inadmissibility.
Inadmissible arriving aliens may be detained to await their hearing before an immigration
judge. They may also be paroled into the United States. The parole may be accompanied
by the posting of abond. Bonds for arriving aliens who are paroled may only be set by
the District Director. For procedures involving the parole of aliens from Service custody,
see 11.1(c) in this chapter.
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(c) Inadmissible Arriving Aliens Ordered Removed. Having been ordered removed by
an Immigration Officer through the Expedited Removal process, the alien is barred from
re-entering the United States for 5 years. When the alien isremoved, he/sheis served
with Form 1-296, Notice to Alien Ordered Removed/Departure Verification. The 1-296
contains the warnings of the 1-294, therefore a separate 1-294 is not executed. Normally,
aliens ordered removed through the Expedited Removal process are returned to their
country the same day they were apprehended (if they are a citizen of contiguous
territory). Aliens from countries that are not contiguous territory may be detained until a
travel document can be obtained.

In contrast, removals of inadmissible aiens present in the United States without being
admitted or paroled are executed on Form 1-205, Warrant of Removal/Deportation. In
addition to the 1-205, the alien must be served with a Form 1-294, Warning to Alien
Ordered Removed or Deported. The 1-294 specifies how long the alien must wait before
applying for entry to the United States again. The prohibitions to re-entry are as follows:

A period of 5 years from the date of departure from the United States as a
consequence of having been found inadmissible as an arriving alien in proceedings under
section 235(b)(1) or section 240 of the Act initiated upon the aliens arrival to the United
States (20 years in the case of a second or subsequent removal or at any timeif the aien
has been convicted of an aggravated felony) INA 212(a)(9)(A)(i);

A period of 10 years from the date of departure from the United States for all other
aliens not described in INA 212(a)(9)(A)(i) (20 yearsin the case of a second or
subsequent removal or at any timeif the alien has been convicted of an aggravated
felony) INA 212(a)(9)(A)(ii).

(d) Docket Control of Inadmissible Arriving Aliens. Appendix B of the DACS Users
Manual provides the codes to use when entering, updating and closing out expedited
removals and other inadmissible arriving aliens.

11.18 Temporary Residents.

The Immigration Reform And Control Act of 1986 (IRCA), Pub. L. 99-603, created
sections 210 and 245A of the Act, allowing certain aliens to apply to be admitted for
lawful temporary and permanent residence. Both sections provide that aliens who were
admitted as lawful temporary residents could later be apply to adjust status to that of
lawful permanent resident. This section will discuss both sections and how they apply to
the Detention and Removal program.

(a) Section 210 of the INA (Special Agricultural Workers). Aliens eligible for SAW
benefits were divided into two groups. Group 1 included aliens who could prove that they
resided in the United States and performed at |east 90 days of agricultural work during
the years of 1984, 1985 and 1986. Group 2 were only required to prove they resided in
the United States and performed at least 90 days of agricultural work between May 1,
1985 and May 1, 1986. Aliens aso must have been able to establish that they were
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admissible. Eligible aliens must have applied for temporary residency during the 18-
month period between June 1, 1987 and November 30, 1988. Aliens granted temporary
residency under section 210 were eventually granted lawful permanent residence.
Pursuant to 8 CFR 210.4(d), SAW status is automatically terminated if an immigration
judge issues afina order deportation or removal. Officers who encounter aliens claiming
to have a SAW benefit pending should check all applicable computer systems to ensure
the caseis still pending. Alienswith afinal order of deportation or remova whose SAW
application has been denied should be removed. If questions arise involving aliens with
pending SAW applications, consult with the Examinations Branch and the Office of the
District Counsel.

(b) Section 245A of the INA (Amnesty) Aliens who entered the United States before
January 1, 1982, and maintained a continuous unlawful presence from November 6,

1986, until the day they filed their application were eigible to apply for 245A benefits.
Originally, applications for 245A benefits must have been filed between May 5, 1987 and
May 4, 1988. After the May 4, 1988, deadline, 3 separate class action lawsuits were filed
against the Service to extend the application deadline. Section 1505(c) of the Legal
Immigration Family Equity Act Amendments (Pub. L. 106-554) (LIFE Act Amendments)
was passed to address the concerns of all three lawsuits. Additiona information on the
LIFE act can befound in 8 CFR 245a.10, 8 CFR 245a.11, 8 CFR 245a.12 and 8 CFR
245a.13. Officers who encounter aliens claiming to have a 245A benefit pending should
check all applicable computer systemsto ensure the caseis still pending. Alienswith
pending applications cannot be removed from the United States. Aliens with afinal order
of deportation or removal whose 245A application has been denied should be removed.
Section 245A of the INA and 8 CFR Part 245a are quite extensive. If you are in doubt of
what action to take with a 245A applicant, consult your Examinations Branch or the
Office of the District Counsel.

11.19 Refugees, Asylum and Withholding of Removal.

(a) Definition. Eligibility to apply for asylum in the United States is specifically
described in section Sec. 208(a) of the Act. Generaly, any alien who is physically present
in the United States, including an arriving alien, may apply for asylum. To be granted
asylum, the alien must be arefugee as defined in section 101(a)(42)(A) of the Act. The
basic requirements of this definition are that the alien be unwilling or unable to return to
his/her country of nationality or habitual residence due to awell-founded fear of
persecution. The persecution described must be on account of the aliens race, religion,
nationality, membership in a particular social group, or political opinion. The statute
specifically states that forced compliance with, or resistance to, coercive population
control is deemed to constitute persecution based on political opinion.

(b) Indication of Fear of Persecution or Request for Asylum. An alien is not specifically
required to state that he wishes to apply for asylum. Any time an immigration officer
becomes aware that an alien fears harm if returned to his’her country, the officer must
take certain steps on that aliens case prior to removal from the United States. It should
particularly be noted that only an asylum officer, immigration judge or the BIA has

AILA InfoNet Doc. No. 09100571. (Posted 10/05/09)



authority to determine ingligibility for asylum based on failure to apply within one-year
of arrival or based on the existence of a prior denial of an asylum request, see 8 CFR

208.4(a)(1).

(c) Jurisdiction. What to do when an alien expresses afear of harm or torture depends
upon the type and status of proceedings in which the alien has been placed (8 CFR
208.2).The Asylum Division has jurisdiction over requests for asylum from aliens
seeking admission at ports of entry. Thisincludesinitial jurisdiction over aliens placed in
expedited re of persecution (8 CFR
208.30). Ses (b)(@High

The Asylum Division also has jurisdiction to make a reasonable-fear determination when
an alien placed in administrative removal proceedings (relating to non-permanent-
resident aliens convicted of an aggravated felony) expresses afear of returning to the
country of removal. In addition, the Asylum Division has jurisdiction to make a
reasonable-fear determination when an alien whose previous removal order has been
reinstated expresses a fear of returning to the country of removal (8 CFR 208.31). Thisis
the mechanism by which aliens who do not go before an immigration judge in removal
proceedings may assert a claim under the Convention Against Torture (8 CFR 208.16-
18).

(d) Disclosure. Information concerning any asylum application, request for a credible fear
determination, or request for areasonable fear determination may not be disclosed to any
third party except as specifically authorized under 8 CER 208.6.

(e) Violation of Status. An aien who has been granted asylum may not be deported or
removed unless his/her asylum statusis terminated pursuant to 8 CFR 208.24. An alienin
exclusion, deportation, or removal proceedings who is granted withholding of removal or
deportation, or deferral of removal, may not be deported or removed to the country to
which his/her deportation or removal is ordered withheld or deferred except in
accordance with 8 CFR 208.24 or 208.17(d) or (€).

If an alien who was admitted to the United States as a refugee under Section 207 of the
INA is subsequently determined not to have been arefugee at the time of admission (see
section 101(a)(42) of the Act), he/she must be notified, in writing, of the intent to
terminate refugee status. The alien then has 30 days during which to present evidence
supporting the refugee status as granted; no other appeal is alowed. If refugee statusis
termination, place the alien under removal proceedings as an inadmissible alien, serving a
Notice to Appear (see 8 CFR 207.9). For a sample of charging document wording, see the
Specia Agents Field Manual (Appendix 14-1).

For arecent discussion on processing refugees conditionally admitted under INA 207 and
subsequently found inadmissible, in General Counsel memorandum, Removal of Persons
Admitted as Refugees Pursuant to Section 207, November 2001. The refugee status of an
alien properly admitted under 207, but who subsequently becomes inadmissible by virtue
of acriminal offense or conviction, cannot be terminated (8 CFR 207.9). Rather, such an
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alienisrequired to apply to the Service one year after entry, by submission of Form |-
485, for adetermination of admissibility and eligibility to adjust to permanent residence
status. If the alien does not voluntarily apply for adjustment of status subsequent to the
one-year anniversary of admission as arefugee, he/she may at any time be taken into
custody for inspection and examination under oath to determine admissibility. If found
inadmissible, and therefore not eligible to adjust status to that of lawful permanent
resident under section 209(a) of the Act, the alien must be placed in removal proceedings
through issuance of aNoticeto Appear (1-862). (For waivers of inadmissibility, see INA
209(c); see also, Matter of Jean, 23 1. & N. Dec. 373 (A.G. 2002)). Thereis no apparent
time limit on the authority of the Service to take such an aien into custody following
expiration of the one-year period after admission as arefugee. See sample charging
document language in Appendix 14-1 of the Special Agents Field Manual.

11.20 Applicants for Adjustment of Status.

When you determine an dien is eligible to receive a benefit under section 245 of the Act,
it isimportant to be familiar with specific conditions, restrictions, procedures and the
types of adjustment of status. Understand the restrictions and eligibility for these certain
benefits and determine if removal proceedings should commence, or be deferred to allow
the alien to pursue a benefit under the Act. For information on adjustment of status, see
Chapter 23 of the Adjudicators Field Manual. If you have questions concerning an aliens
eligibility, consult with the Examinations Branch or the Office of the District Counsel.

(d) Removal Proceedings. The application for adjustment of statusfiled by any dienin
removal proceedings, except an arriving alien, will be reviewed by an immigration judge
(see 8 CFR 245.2(a)(1)). For information on relief and waivers from removal, see
Restoration or Adjustment of Status and Waivers, Chapter 20.5, below.

(b) Applications Pending prior to Removal Proceedings. Y ou must check the Computer
Linked Application Information Management System (CLAIMS) to determine whether
the alien has filed any applications (see Chapter 36.5 of this manual). If an application for
adjustment of statusis pending, immediately notify the office having jurisdiction over the
application that removal proceedings have been initiated. Request the aliens file from that
office and review upon receipt. If you have legal questions concerning the application,
consult with the Office of the District Counsal.

(c) Adjustment of Status Granted by the Immigration Judge. See Chapter 20.5(a), below.

(d) Rescission of Adjustment of Status. See Chapter 26 of the Adjudicators Field Manual;
see also 8 CFR 246.1.

11.21 Applicants for Naturalization.

(a) General. For the regulations governing naturalization, see 8 CFR parts 310-338.
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(b) Revocation of Citizenship. If you encounter an alien whose recent naturalization
appears fraudulent, you must notify the Examinations Branch and Investigations
immediately. Revocation of naturalization can only be accomplished judicialy. The
Adjudicators Field Manual, Chapter 76, explains the process of denaturalization and loss
of citizenship and, in Appendix 73-4, the citizenship-revocation process, as does Chapter
22, De-naturalization Investigations, of the Special Agents Field Manual.

(c) Claims of Naturalization. If you doubt an aliens claim to be a naturalized citizen of
the United States, check the Central Index System or the Computer Linked Application
Information Management System. If you are unable to verify the claim yourself, you
should consult with the Examinations Branch and the Office of the District Counsel.

11.22 Intra-Departmental Cooperation. [Reserved]

Chapter 12: Removal Process. Immigration Bond
M anagement

12.1 Introduction to Bonds

12.2 Categories of Bonds

12.3 Bond-Posting Procedures

12.4 Bond Processes

125 Amwest Settlement Agreement

12.6 Surrender Rule [Reserved]

12.7 Demands on Bonds

12.8 Substantial Performance; Substantial Violation

12.9 Procedures for Breaching Bonds

12.10 Breached Bond Appeas

12.11 Canceling Bonds

12.12 Information Management Systems for Bonds

References:

INA: 213, 236, 239, 240; 2408
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Regulations: 8 CFR 103.3-103.6, 213.1, 240.25, 241.1-241.5, 241.13-241.14, 299.1,
1240.26

Other: Treasurys Listing of Approved Sureties (Department Circular 570); INS Bonds
Field Financial Procedures; Bond Management Information Systems: Instructions for
Field Users with View-Only Access, DACS Users Manual

12.1 Introduction to Bonds.

A bond isalegally binding contract between the U.S. Government (the obligee) and an
individual or company (the obligor) in which the obligor commits a certain sum of money
to guarantee an aliens compliance with the bond conditions. If the specified conditions
are fully met, the bond is canceled and any securities or monies deposited are returned,
with interest, to the obligor. If no securities have been exchanged, asis the case with
surety bonds, then the surety company is released from its obligation to the Government.
If the conditions are not fulfilled, the bond is breached and the financial deposit forfeited
or the liquidated damages recovered by the government.

The bonds posted with Detention and Removal Operations (DRO) and discussed in this
chapter are, specifically, immigration bonds. Although appearance bonds comprise the
largest group in both numbers and dollars, immigration bonds serve other purposes, also,
e.g., setting conditions on an aliens rel ease, enforcing an aliens timely departure, ensuring
an alien maintains valid immigration status and does not violate the conditions under
which he/she entered the United States, etc. Y ou must be conversant with the various
types of immigration bonds and the role that each playsin the U.S. Department of
Homeland Security's (DHS) ability to uphold the immigration and nationality laws of the
United States.

12.2 Categories of Bonds.

Immigration bonds fall into the following categories: appearance bonds, performance
bonds, voluntary departure bonds, and other. The form used to execute immigration bond
contracts of all typesisthe [-352, Immigration Bond.

(a) Appearance Bonds. Thistype of bond releases an alien from custody, guaranteeing
his/her presence when required during immigration proceedings, whether for interviews,
status checks, court hearings, or removal. Failure to comply with any specified condition
constitutes a bond violation, breaching the bond and rendering it immediately due and
payable. This category includes the following:

Delivery Bondsposted for aliens in deportation or removal proceedings; violated when
the obligor fails to deliver (cause the bonded alien to appear) as agreed until such time as
the alien dies, proceedings are terminated, the bond is canceled, or the U.S. Immigration
and Customs Enforcement (ICE) accepts the alien into custody for detention or removal.
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Inadmissibility Bondsposted to parole certain inadmissible arriving aliens; previously
called exclusion bonds.

Order of Supervision Bondsmay be required for aliens whom the ICE is unable to
remove within 90 days from the final order of removal/deportation. The obligor
guarantees the aliens compliance with al requirements (cooperating with efforts to obtain
travel documents, surrendering for removal, etc.). Given the number of conditions that
may be attached to bonds of this type, you must exercise judgment in deciding whether
the violation of a particular condition constitutes a breach. As a general rule, if you find
substantial performance (compliance with the terms of the order of supervision), you
should let the bond stand.

(b)  Performance Bonds. Bonds of this type oblige the alien to meet the standard
conditions imposed by his’her immigration status (e.g., a B-2 visa holder cannot work in
the United States) or case-specific requirements. In many offices, the Inspections Branch
or Adjudications Branch manages performance bonds which include:

Public Charge Bondsposted to ensure an aliens ability to support him/herself without
depending on public assistance from any federal, state, or local agency. With enforceable
affidavits of support required for family-based immigration since December 1997, the
need for public charge bonds has declined. For clarification of the public benefits
excluded from public charge determinations, see INS Field Guidance on Deportability
and Inadmissibility on Public Charge Grounds dating from May 1999
(http://www.acf.dhhs.gov/programs/of alfiel dgui.htm).

Maintenance of Status and Departure Bondscan be required by a consul ate before
issuing a nonimmigrant visa, by Inspections prior to admission, by an immigration judge
(19) prior to admission, or by an adjudicator before granting an extension of stay or
change of status; rarely used.

(c) Voluntary Departure Bonds. As the name suggests, these bonds commit the alien to
arrange, finance, and effect his/her departure from the United States by a specified date,
in accordance with the conditions specified in the voluntary departure order.

The mandatory minimum amount for a voluntary departure bond is $500. Failure to post
bond within five business days of the immigration judges order automatically vacates the
voluntary departure order, activating the alternate order of removal.

For a comprehensive discussion of policies and procedures, see Voluntary Departure
(Chapter 13, below).

12.3 Bond-Posting Procedures.

(a) Cash v. Surety Bonds. Any person (including the arrested alien, corporation, or surety
company) may post an immigration bond. Individuals and corporations post cash bonds.
Surety insurance companies (and their agents) post surety bonds.
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Cash Bonds—The individual or corporation must post the full amount of the bond in cash
or cash equivalent, in the form of cash (U.S. dollars only); cashiers check; certified
check; or money order. Checks must be made payable to the U.S. Department of
Homeland Security. DRO prefers money orders and cashiers checks, which reduce
paperwork and are more easily safeguarded than other forms of payment.

Surety Bonds—The surety agent must provide a power of attorney (the legal instrument
authorizing the agent to execute the immigration bond on the surety companys behalf,
and to obligate money equal to at least the amount of the bond.) If the power of attorney
specifies amonetary limit, e.g. $5,000, the agent can post bond up to the specified
amount only. The agent may not combine two or more powers of attorney to post a bond.
No cash, check, or other collateral isrequired at the time the bond is posted.

The power of attorney must specifically authorize the posting of an immigration bond,
otherwise the surety company may dispute the agents authority to act on its behalf.

Treasury Department Circular 570 lists all surety companies approved to post bonds with
the U.S. Government. Copies are availablein al ICE offices and on the Internet, at
http://www.fms.treas.gov/c570/c570.htmli#certified. The website tracks changesto the list
issued on July 1% of each year (http://www.fms.treas.gov/c570/supplements.html).

(b) Bond Posting Worksheet Instructions.

(1) Cash Bonds. Before accepting a cash bond on behaf of DRO, you must do all of the
following:

Have the obligor complete the Bond Worksheet, to provide relevant information about
the obligor and the alien to be bonded; see the sample worksheet provided in Appendix
12-1.

Request identification from the obligor. The obligor may present any government-
issued photo identification including, but not limited to, passport, military 1D, resident-
alien card, driverslicense. Be sensitive to the fact that the obligor may be a U.S. citizen.
Y ou must accept any authorized photo identification presented by the obligor; you may
not insist on a passport. If you question the authenticity of the photo-I1D presented by the
obligor, consult your supervisor. Note: DRO officers do, but Bond Control Specialists
and Detention and Deportation Assistants do not, have the legal authority to question or
determine alienage.

Make and file a copy of the ID provided by the obligor.

Review the alien's A-Fileto verify custody status and eligibility for release on bond. If
another law enforcement agency (federal, state, or local) has physical custody of the alien
and jurisdiction over the case, DRO has no authority to accept a bond on his/her behalf.

Verify the bond amount.
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When you have completed the above verifications, you may ask a Detention and
Deportation Assistant to prepare the bond forms, although you must review the forms for
completeness and accuracy.

12.4 Bond Processes.

(a) Bond Amount. See Special Agents Field Manual, Chapter 14.3, Detention and Bond
Determinations.

(b) Bond Redetermination.
At any time during removal proceedings:

The alien may request a custody redetermination from the IJ or the officer in charge. If
dissatisfied, he/she may repeat the request in another forum. The aien dissatisfied with
the officer in charges decision may turn to the immigration court. Dissatisfied with the
immigration judges decision, the alien may file an appea with the Board of Immigration
Appeals (BIA).

ICE, through the Principal Legal Advisor, may appeal the immigration judges custody
decision to the BIA.

Within seven days of release from ICE custody, the alien may request areview of the
release conditions from the immigration judge. After the seventh day, however, he/she
must direct any such request to the officer in charge.

(c) Release Pending Bond Redetermination. Although redetermination hearings take
place quite promptly, some aliens/obligors prefer not to wait. In such cases, release the
alien only if bond is posted in the full amount (the amount at issue).

Resist pressure to accept a bond when the redetermination hearing is imminent.

(d) Processing a Bond after Redetermination.

Cancdl, if it isasurety bond. The surety company will post a new bond in the revised
amount, along with a new power of attorney.

Field Financial Procedures, sections 8 and 9

(b)(2)High

Record any redetermination of the bond amount in DACS. Enter the date (BOND-RED-
DATE) and the new amount set by the officer in charge, 1J, or BIA.

(e) Voluntary Departure Bonds. If the immigration judge granting voluntary departure

requires the posting of a voluntary departure bond, the alien must post the bond within
five business days of the 1Js order. This requirement is absolute, whether or not the alien
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plans to appeal. If the alien does not post bond but files an appeal, he/she will be
appealing aremoval order, not agrant of voluntary departure, because of his’her failure
to comply with the 1Js order. Y ou must immediately notify the Office of the Principal
Legal Advisor of the aliens noncompliance, to ensure counsel can so-inform the BIA
while the appeal is pending.

An alien granted voluntary departure by the BIA must post a voluntary departure bond
within five business days of the BIAs order. If the alien fails to post the bond, the
alternate order of removal takes effect.

See also Chapter 13, Voluntary Departure.

(f) Revocation of Bond. The officer in charge may, for cause, revoke an aliens rel ease.
(For procedures on serving the obligor with the demand to return the alien to ICE
custody, see Demands on Bonds 12.7, below).

Use Form 1-286, Notice of Custody Determination, to advise the alien of the new custody
conditions and the right to appeal.

(g) Placing a Detainer on a Bonded Alien. [Reserved]

(h) Miscellaneous Aspects of Managing Dockets under Bonds. The BOND POSTED
stamp on thefile folder flags the case as one with an active bond, both as a reminder to
monitor the bond at each stage of the removal process and to prevent the file from being
prematurely retired to the Federal Record Center or National Records Center. (When the
caseis closed, indicate the final disposition of the bond on the front of thefile. Position
the breached or canceled stamp and the date stamp over the BOND POSTED stamp, to
obscure the origina bond stamp.)

(1) Assigning Call-Up Dates. Maintain control of your bond docket by calling-up and
reviewing the files on aregular basis. Call-up dates are the key to successful
management, signaling when you will next review the case to check on its status (at a
minimum, every six months) and take any action required.

Give your delivery and exclusion bonds call-up dates that allow you to review each
case for appropriate action within afew days of an order, a hearing, an appeal, astay, or a
grant of relief. The most appropriate call-up will depend upon a combination of factors:
the case category, individual circumstances, etc.

Assign call-up dates for voluntary departure files based on the date the voluntary
departure status expires. (If efforts to contact the alien and obligor fail, check all DHS
record systems[e.g., CIS, NIIS, NAILS] for arecent change in immigration status before
breaching the bond.)
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(2) Commenting in DACS: Use the Case Comments screen (CCOM) in DACS to record
information not captured on the Bond Summary (BOND) screen. The BOND screen
limits entries to preset datafields; it has no other section for notes.

(3) Transferring Files: When abonded alien is granted a change of venue, transfer the
bond and administrative file to the new docket control office (DCO) and, on the Close
screen (CLOS), type the location code for that DCO (TRANSFER-TO-DCO). You will
then complete Form 1-350, forwarding a copy to the DMC.

(4) Processing Bond-Ownership Transfers. To transfer ownership of a bond, the obligor
must complete Form 1-312, Designation of Attorney in Fact. If you or the obligor has
Branch at the Debt Management Center

When the obligor submits the form, check for

thefile. Forward the original to the DMC.

ere, see Bonds Field Financial Procedures
(B)@High See Also the online " Ask the Professor" feature to

decvoricay

12.5 Amwest Settlement Agreement. [Reserved]
12.6 Surrender Rule [Reserved)].
12.7 Demands on Bonds.

(@ General. With the single exception noted here, you must serve the obligor with
Form [-340, Notice to Obligor to Deliver Alien, every time you issue a demand for the
bonded aliens presence. If you do not follow this standard procedure, specifying the
reason for the demand (removal, interview, or hearing); delivery conditions, etc., the
obligor is not obliged to respond.

The exception arises when the public interest dictates taking an alien into custody without
warning (e.g., when the aliens record indicates a significant flight risk).

(b) Notification to Obligor (Cash or Surety). Use certified mail, return receipt
requested, or personal service to present the obligor with the 1-340.

(c) Noticeto Surety Through Agent. Send notices, demands, etc., to the agent at the
address of record in the bond contract, with copies to the surety company. If the bond
does not provide the suretys address, you have the option of forwarding the suretys
copies to the companys headquarters. Contact the agent via certified mail; use genera
delivery to send the suretys copies.

A surety switching locations must send DRO separate change-of-address notices for each
outstanding bond bearing the outdated address.
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(d) New or Amended Charging Document to Surety. Y ou must send a copy of a new or
amended Notice to Appear (1-862) to the obligor of a surety bond. Failure to do so gives
the obligor grounds for challenging a bond breach based on that demand. Y ou need not
give the obligor notice of any other actions concerning the bonded alien in immigration
proceedings.

(e) Surrender Location. Select a surrender location in ICE's area of responsibility
where proceedings are pending or, if the proceedings have concluded, where the
immigration court issued the final order of removal.

An obligor interested in surrendering an alien before the specified date must, at least
72 hours in advance of the proposed surrender, submit a written request to the officer in
charge with jurisdiction, requesting I CEs revocation of the bond and acceptance of the
alien into custody.

12.8. Substantial Performance; Substantial Violation.

To promote compliance and prevent careless but consequential mistakes, take the timeto
explain substantial performance/compliance and substantial violation to both obligor and
alien before releasing the alien into the obligors custody. Spell out the responsibilities of
bonded alien and obligor; if necessary, go over the technical language in the bond
contract.

Compliance with the conditions specified on the bond, alowing for minor or technical
exceptions, will satisfy the requirement for substantial performance. The burden of proof
of substantial performance rests with the obligor. A finding of substantial performance
releases the obligor from liability (8 CFR 103.6(c)(3)).

Not every violation rises to the level of a substantial violation. Nor does substantial
performance mean full performance or perfect compliance.

For example, an obligor may make an honest effort at complying with a demand, but be
unableto, delivering an alien afew days late. This would not be "full performance” but
would be "substantial performance’. At the same time, delivering the alien afew days
late isaviolation of the conditions of the bond, but not a"substantia™ violation. In this
scenario, the substantial performance warrants cancellation of the bond; the non-
substantial violation does not warrant a breach.

Asarule, an obligors failure to deliver an alien within 30 days of the required delivery
date constitutes a "substantial” violation. Consequently, there can be no finding of
substantial performance. The bond has been breached.

12.9 Procedures for Breaching Bonds.

(a) Breach Eventsubstantial violation of the bond conditions. A likely example of a
breach event would be an obligors failure to produce the bonded alien on the date
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specified on the 1-340, Notice to Obligor to Deliver Alien. Surrender of the alien after
that date does not relieve the obligor of the bond obligation.

At some point before the surrender date, however, the obligor may seek a continuance
(up to five days). Record, date, and initial any extension you grant on both the obligors
copy and the file copy of the I-340.

Use Form 1-323, Noticelmmigration Bond Breached, to inform the obligor of ICEs intent
to breach the bond, the reason for the breach, and the obligors right to appeal. Enclose
Form 1-290B, Notice of Appeal to the Administrative Appeals Office, with the I-323.

A voluntary departure bond is breached when the alien fails to depart on or before the
date specified.

On the ek of the breachhe

breach (b)()High and the date you sent the 1-323 to the Debt
Management Cente (b)()High

For detailed procedures for b
Procedures, sections 5 and 6 (B)@High

onds Field Financid

(b) Mitigation.

Mitigation refers to the reduction of monetary damages owed the government after a
bond is breached. The DHS settles for damages amounting to less than the face value of
the bond, in accordance with the conditions stated on the 1-352.

If an obligor delivers an alien to ICE within 30 calendar days of the date of issuance of
the [-323, mitigation of the amount of monetary damages is mandatory. The mitigation
provisions appear in the body of the bond form itself (see [-352, page 4).

An obligor with an appeal pending with the AAO cannot seek mitigation without
withdrawing the appeal .

12.10 Breached Bond Appeals.

(a) Genera. With certain exceptions, the Administrative Appeals Office (AAO), with
jurisdiction over more than 66 kinds of petitions and applications, adjudicates cases
involving immigration bond breaches.

(b) Filing an AAO Appeda. The obligor has 30 days from the date of issuance (33 days if
the notice was mailed) during which to submit the 1-290B, Notice of Appeal, to the ICE
field office that issued the breach. If the last day to file falls on a Saturday, Sunday, or
legal holiday, the filing period extends to the next business day.

AILA InfoNet Doc. No. 09100571. (Posted 10/05/09) ICE.000042.09-684



The obligor may submit a brief, statement, or other supporting material with the 1-290B
or, within 30 days of the date on the 1-290B, directly to the AAO.

Stamp the 1-290B with the time and date of receipt. On the 1-323, record that an appeal
was filed and the date; forward a copy to the DMC.

(c) Improperly Filed Appeals. Appeals automatically rejected because of irregularities
include those filed:

Untimely (see 8 CFR 103.3(a)(2)(V)(B)(1));

With insufficient funds or invalid means of paying filing fees (e.g., bounced check or
other financial instrument returned as non-payable);

By any person or entity other than the obligor, the obligors attorney of record, or the
surety agent.
A breach not appealed during the filing period is rendered administratively final. An
appeal received after the deadline isineligible for AAO review but may, if it meetsthe

reguirements, be processed as a motion to reopen (see 8 CFR 103.5(a)(2)) or reconsider
(see 8 CFR 103.5(a)(3)).

Note: If an obligor who has submitted a mitigation request later files an appeal based on
the same breach event, the AAO will not consider the appeal. In such a case, forward the
appeal directly to the officer in charge adjudicating the mitigation request.

(d) Extension of Deadline for Filing Brief. If the AAO grants an obligors written request
for more timeto prepare a brief, the obligor must submit the brief directly to the AAO.

(d) Processing the Appeal. Upon receipt of an appeal, review the case in its entirety to
determine whether arguments presented on appeal overcome the basis of the breach. If
the grounds of the appeal seem primafacie valid, the officer in charge may treat the
appeal as amotion to reopen or reconsider. If, after reviewing the case, the officer in
charge finds the breach justified, you must promptly prepare a Record of Proceeding
(ROP) and forward the appeal to the AAO.

(e) Officer-Initiated Reconsideration. Y ou may receive information that, if obtained
earlier, would have resulted in some outcome other than the bonds being breached (e.g.,
alien was incarcerated or had already departed in accordance with a grant of voluntary
departure). In those cases, the officer in charge has the discretionary authority to rescind
the breach and cancel or reinstate the bond (see 8 CFR 103.5(a)(5)(i)).

(f) Creating the Record of Proceeding. Keep these records in reverse-chronological order,
from the earliest (at the bottom of the file) to the latest (placed on top). Exception: upon
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receipt of abrief filed in support of the [-290B, insert it immediately below the 1-290B,
irrespective of filing date.

The Record of Proceeding (administrative record) will contain copies of the following
documents:

Form G-28, Notice of Entry of Appearance as Attorney or Representative;

Form 1-290B, Notice of Appeal to the Administrative Appeals Office, plus briefs or
attachments,

Form 1-323, Noticelmmigration Bond Breached;

Form 1-166, Notice to Surrender for Deportation;

Form 1-340, Notice to Obligor to Deliver Alien;

U.S. Postal Service Form PS 3811, Return Receipt (proof of delivery of the 1-340);

Bond Questionnaire and worksheet (surety bond);

Power of attorney (surety bond) or

Form [-305, Receipt of Immigration Officer (cash bond);

Form 1-352, Immigration Bond;

Appellate decision of BIA;

Final order of Immigration judge; and

Form 1-862, Notice to Appear, or other charging document.
If the obligor files a motion to reopen or reconsider an earlier decision of the AAO, place
acopy of the appellate decision, the motion, and any attachment at the top of the record
of proceeding. In such cases, you may submit your own brief to the AAO, rebutting the

appellants argument.

(g) Withdrawal of Appeal. The obligor may submit awritten withdrawal of an appeal
before adecision is rendered.

(h) Administrative Process after the AAO Decision. If the breach notice is not appealed
within 30 days of the AAOs decision, enter thisinformation into DACS BOND screen.
Inform the DMC by forwarding one of the two file copies of the 1-323, stamped or
marked No Appeal Filed, Breach Fina as of (date).
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If the AAO dismisses an appeal, update the bond screen in DACS accordingly. Inform
the DMC by forwarding one of the two file copies of the 1-323, stamped or marked
Appea Filed, Dismissed on (date) and Final on (date).

If the AAO upholds an appeal, forward a copy of the decision to the DMC, along with a
copy of the 1-323, stamped or marked Appeal Filed, Overturned on (date). Process the
bond as required by the ruling; update DACS accordingly.

If an obligor who has submitted a mitigation request later files an appeal based on the
same breach event, the AAO will not consider the appeal. In such a case, forward the
appeal directly to the officer in charge adjudicating the mitigation request.

1211 Canceling Bonds.

(a) Action on aDelivery Bond after Voluntary Departure Is Granted. Do not cancel the
delivery bond until the alien has met all requirements for voluntary departure.

If the immigration judge neither requires a bond nor imposes any other condition for
voluntary departure (e.g., surrender of passport), cancel the delivery bond (if any).

If the immigration judge requires the posting of avoluntary departure bond and the
alien posts the bond but fails to comply with the condition(s) imposed by the judge,
cancel the voluntary departure bond (which has converted into an order of removal) and
proceed with the demand on the delivery bond.

If an alien granted voluntary departure by an immigration judge appeal s the finding of
removability, you must maintain both bonds posted on the alien. This situation occurs
because the regulations (8 CFR 1240.26(c)(3)) allow no exception to the five-business-
day posting for voluntary departure and because ICE is under no legal or logical
requirement to cancel the delivery bond after the posting of avoluntary departure bond.
Maintain both bonds until the appeal is decided. If the appeal is dismissed, you must
cancel the delivery bond; if the BIA finds the alien not removable, cancel both bonds.

(b) Cancellation of Voluntary Departure Bonds. Y ou are required to cancel the voluntary
departure bond of any alien:

Who is rearrested and back in ICE custody before the specified departure date (when
such circumstances invalidate a voluntary departure bond, you must formally cancel the
bond, in accordance with standard procedures); or

Whose voluntary departure has been verified. (NOTE: Verification documents are
discussed in Chapter 13, Voluntary Departure).

On thMure |ation date

I tre caceed s and when you
sent the 1-391 to the Debt Management Center (b)(@High
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If an obligor cannot produce the original 1-305, Receipt of Immigration Officer,
provide him/her with Form 1-395, Affidavit in Lieu of Lost Receipt, to submit to the Debt
Management Center.

See Bonds Field Financia Procedures, sections 3 and 4, for step-by-step instructions on
canceling bonds (http://of m.ing/stati ¢/pdf/bonds.pdf).

12.12  Information Management Systems for Bonds.

(d) Bond Management Information System (BM1S). The Debt Management Center uses
BMISto control the financial aspects of immigration-bond administration: processing
new bonds, cancellations, and breaches; following-up with DRO officers on bond status,
accounts receivable; debt collection, etc. (The Debt Management Center refers delinquent
debt to Debt Counsel or the U.S. Treasury for further action.)

e Request for View-Only Access form (see
Si mply provide your office location, PICS
rizing signature. Once you have access,
refer to Bond Management Information System: Instructions for Field Users with View-
Only Access (Appendix 12-5, below).

(b) Deportable Alien Control System (DACS). See the Deportable Alien Control System
User Manual. Sections 4.3.4 and 4.3.5 address bonds (A ppendix 36-1, below). See also
the DACS section in the docket-control chapter, above (Chapter 11.4).

Chapter 13: Removal Process: Voluntary Departure

13.1 Authority for Voluntary Departure

13.2 Determining When to Permit VVoluntary Departure

13.3 Pre-Hearing Voluntary Departure

13.4 Voluntary Departure During Proceedings

13.5 Pending Pre-lIRIRA Cases

13.6 Employment Authorization

13.7 Pendltiesfor Failureto Adhereto Terms of Voluntary Departure

13.8 Other Considerations When Granting VVoluntary Departure

13.9 Voluntary Departure with Safeguards

13.10 Voluntary Departure vs. Deferred Action
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13.11 Voluntary Departure under the Family Unity Program
13.12  Procedures and Forms

13.13 Revocation of Voluntary Departure

13.14 Reinstatement of Voluntary Departure

13.15 Voluntary Departure at Government Expense

13.16 Case (Docket) Management

References:

INA: Section 240B
Regulations: 8 CFR 240.25, 240.26
13.1 Authority for Voluntary Departure.

Voluntary departure may be granted by the INS or an immigration judge under the
conditions specified in section 240B of the Immigration and Nationality Act (Act).
Although Section 301 of the Immigration Act of 1990 (IMMACT), Act of Nov. 29, 1990,
Pub. L. 101-649, 104 Stat. 4978, provides that beneficiaries of the Family Unity Program
may also be granted voluntary departure, this chapter does not fully cover voluntary
departure under the Family Unity Program.

The regulations specify when authorized officers may grant voluntary departure, when an
immigration judge (1J) or the Board of Immigration Appeals (BIA) may grant voluntary
departure, and when the Service and EOIR can jointly grant voluntary departure (see 8
CFR sections 240.25 and 1240.26), in accordance with the timeline presented below.
Note that the first three time frames relate to pre-hearing voluntary departure under
section 240B(a) of the Act, while the fourth time frame, As part of IJs order, relates to
post-hearing voluntary departure under section 240B(b) of the Act.

Authority for Voluntary Departure
1. From 2.From | 3. From 30 5 After
Time prior to filing of daysafter | 4. As is&ljance of
Period of | arrestup | NTAupto master |part of )
o ) |J’sorder
Event |tofilingof | 30days |calendar up| 1J's (Extension of
Authority | Noticeto |after master | tolJ's |order VD)
Appear calendar order
Service  |Yes No No No  |Yes
1Jor BIA |No Yes INo 'Yes [No
Joint INo 'Yes 'Yes No  |No
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Authority | | |

13.2 Determining When to Permit Voluntary Departure.

(a) General. Most aliens present in the United Statesillegally are eligible for voluntary
departure. (See Chapter 15.1, below, for exceptions).

Those eligible may prefer to seek voluntary departure or "voluntary return” rather than
undergo formal deportation. Both voluntary departure and voluntary return reduce
processing time for INS personnel. At the same time they allow the individualsin
guestion to avoid the potential penalties attached to formal removal proceedings.

(b) Restrictions. The Illegal Immigration Reform and Immigrant Responsibility Act
(INRIRA) of 1996, Pub. L. No. 104-208, 110 Stat. 3009 (Sept. 30, 1996) limited eligibility
for voluntary departure. Strict criteria govern the granting of voluntary departurein lieu
of aremoval hearing pursuant to section 240 of the Act, asfollows:

(1) Statutory prohibitions. An alien in any of the following categoriesisineigible for
voluntary departure:

Aggravated felons or terrorists, deportable under sections 237(a)(2)(A)(iii) or
237(a)(4)(B) of the Act, respectively;

Previously granted voluntary departure after having been found inadmissible under
section 212(a)(6)(A) of the Act;

In violation of the terms of voluntary departure granted during the past 10 years;

Overstayed the voluntary departure limit of 120 days allowed before or 60 days after
the conclusion of aremoval hearing; and

Classified as arriving aiens.
(2) Likelihood of Departing. Available means of departure (financial and otherwise);
willingness to cooperate; and case-specific factors make it reasonable to assume an aien

will comply with the departure requirements.

(c) Other Factors. Consider the pros and consin each case before deciding to offer
voluntary departure, such as:

Prior entry without inspection or other immigration violation;

Circumstances of apprehension, such asresisting arrest, or failing to cooperate with
the arresting officers indicating a need for more stringent enforcement action;

AILA InfoNet Doc. No. 09100571. (Posted 10/05/09)



Age, infirmity, or other mitigating factors;
Signs of illegal activity;

Criminal history. Neither an immigration judge nor the Service will grant voluntary
departure without first considering the aliens criminal history. Run a criminal history
check on all cases unless you have onethat is current (within the past three months) in
the A file. Tab and date your criminal history checks. Criminal history checks can be run
through Interagency Border Inspection System (IBIS), Treasury Enforcement Computer
System (TECS) or National Crime Information Center (NCIC). See Chapter 4.7 of the
Specia Agents Field Manual and Chapter 41.8 of this manual.

Local or national policy or operational considerations requiring a stricter enforcement
policy at a particular location or during a particular time period.

13.3 Pre-Hearing Voluntary Departure.

Prior to initiation of proceedings, INS may grant voluntary departure. The maximum time
allowed for departure is 120 days, without exception. The Service may impose additional
conditions for departure, e.g., requiring the posting of abond (mandatory minimum
$500); delivery of apassport, confirmed ticket, or similar evidence of intent to depart;

etc. [See 8 CFR 240.25.]

13.4 Voluntary Departure During Proceedings.

(a) Background. IIRIRA and its implementing regulations significantly changed the
length of the departure period and the conditions under which voluntary departure may be
authorized. They aso specify by whom and when voluntary departure may be granted.
Prior to April 1, 1997, voluntary departure was often granted for extended periods of
time. IIRIRA makes clear that voluntary departure is intended only as arelatively short
period of time to depart.

(b) Voluntary Departure After Proceedings Have Begun. Voluntary departure includes
two distinct categories: (i) At the commencement of removal proceedings (pursuant to
section 240B(a) of the Act) and (ii) at the conclusion of removal proceedings (pursuant to
240B(b) of the Act). If the Service so stipulates, voluntary departure may also be granted
while proceedings are in progress (see 8 CFR 240.26(b)(2)).

(1) At the commencement of removal proceedings (master calendar), the immigration
judge may grant voluntary departure for a period not to exceed 120 days, provided the
aien:

Makes no additional requests for relief;

Concedes removability;
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Waives apped of al issues; and

Has not been convicted of an aggravated felony and is not deportable under section
237(a)(4) of the Act.

(2) At the conclusion of proceedings (merits hearing), the immigration judge may grant
voluntary departure for a period not to exceed 60 days, provided the alien:

Had been physically present in the United States for one year before service of the
Notice to Appear;

Has demonstrated good moral character for at least the past 5 years;
Provides evidence of the means to depart and intention of doing so; and

Has not been convicted of an aggravated felony and is not deportable under section
237(a)(4) of the Act.

In addition, for voluntary departure at the conclusion of proceedings, within five business
days of the immigration judges order, the alien must post a voluntary departure bond
(mandatory minimum $500).

Failure to post the voluntary departure bond within five business days automatically
vacates the order of voluntary departure, and the immigration judges voluntary departure
order revertsto an alternate final order of removal. The final order is effective upon
issuance. The officer will then take the actions necessary to effect the aliens removal.

(c) Appeds. If thedienisgranted voluntary departure at the conclusion of proceedings
and appeal s the decision, in order for the alien to avail himself/herself of the voluntary
departure he/she must post the voluntary departure bond, and if detained, remainsin
Service custody until he/she posts the bond (delivery bond) on the merits of the case. The
Service can have two bonds on the same case. If not detained, once the voluntary
departure is granted the delivery bond (bond on the merits of the case) is canceled unless
the alien appeals.

(d) Failureto Depart. If the dlien fails to depart as required by the voluntary departure
order, asurrender notice will immediately be sent to the alien. If the alien fails to comply
with the surrender notice, the Case Category in DACS will change from 3 or 8C to 5B or
8E. Thedienisat that point afugitive and the case will be turned over to the Fugitive
Operations Unit. See Chapter 19: Removal Process: Nationa Fugitive Operations
Program (NFOP) for amore detailed explanation of the process.

(e) Extending Deadline for Voluntary Departure. If the alien has been granted less than
the maximum time for voluntary departure (120 days pre- or 60 days post-hearing), the
Service may, upon request, extend the deadline to the maximum 120 or 60 days, but only
if the alien proves a need for more time and provides evidence of intent to depart. The
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Service may make the granting of an extension conditional on the presentation of
documents, the posting of abond or other conditions to ensure departure. Standard
operating procedure requires that an officer in receipt of an extension request render a
decision as soon as possible, in consideration of the serious consequences to the alien of
failing to adhere to the terms of voluntary departure

Note: The merefiling of arequest for extension does not absolve the alien from penalties
that may accrue while the request is pending.

13.5 Pending Pre-1IRIRA Cases.

Pre-1IRIRA rules continue to apply to cases pending before IIRIRASs implementation on
April 1, 1997. However, the officer considering an extension request under the more
generous terms available pre-1IRIRA must heed the IIRIRA legidatorsintent to limit the
time allowed for voluntary departure. Only extraordinary circumstances can justify
extending the voluntary departure period contrary to the will of Congress. See 8 CFR Part
240, Subpart F.

13.6 Employment Authorization.

A person granted voluntary departure may not apply for or receive work authorization,
and any previous grant of employment authorization may not be extended.

13.7 Penalties for Failure to Adhere to Terms of Voluntary Departure.

Anyone failing to comply with the terms of a grant of voluntary departure will be denied
the privilege of voluntary departure for 10 years and may incur civil penalties (see
Section 240B(d) of the Act). Y ou must understand and impress on each person granted
voluntary departure the consequences of failing to comply with the specified terms,
including:

Formal removal proceedings,

Ineligibility for voluntary departure, whether from the Service or an immigration
judge, during the next 10 years; and

Ineligibility for certain forms of relief, including benefits provided under sections 245
(Adjustment of Statusto a Lawful Permanent Resident), 248 (Change of Nonimmigrant
Classification) and 249 (Record of Admission for Permanent Residence in the Case of
Certain Aliens Who Entered the US prior to January 1, 1972) of the Act.

(See Form 1-210, Voluntary Departure and Verification of Departure.)
Y ou must aso issue the Form 1-210 in conjunction with every grant of voluntary

departure, and secure the aliens signature agreeing to its terms. The alien must understand
that in al orders of voluntary departure there is an alternate order of removal if the alien
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fails to depart by the date specified. Y ou must receive an executed Voluntary Departure
and Verification of Departure, Form 1-210 within 30 days of the voluntary departure date
specified in the judges order. If you do not receive verification of departure 30 days after
the voluntary departure order date, issue an Order of Removal/Deportation, Form 1-205
and Notice to Deportable Alien, Form 1-166. See Chapter 19: Removal Process: National
Fugitive Operations Program (NFOP) of this manual on how to proceed when an aien
failsto report to a surrender notice and all attempts to locate the aien have failed.

13.8 Other Considerations When Granting Voluntary Departure.

(a) Advantages. An dien granted voluntary departure avoids the penalties accompanying
an order of deportation or removal. Time spent in the United States pursuant to a grant of
voluntary departure is not considered time where an alien isillegally present.

In explaining voluntary departure to an eligible alien, do not attempt to influence the
aliens decision whether to choose voluntary departure or to appear before an immigration
judge.

(b) Disadvantages. The failure to depart by the scheduled date makes the alien subject to
acivil penalty of up to $5,000. (Regulations and procedures to assess and collect this
penalty are under development.) Furthermore, as noted above, the failure of an alien to
depart pursuant to a grant of voluntary departure renders that individual ineligible for
certain forms of relief.

(c) Bond prior to completion of removal proceedings. When abond isrequired asa
condition of voluntary departure the amount must equal or exceed $500. This amount will
cover the associated processing and tracking costs. The amount at risk if the bond is
forfeited may be a deciding factor for certain individuals considering whether to depart
voluntarily, as agreed, or to violate the agreement. With thisin mind, the officer should
set bond high enough to provide the alien reasonably likely to depart with further
incentive, but not so high asto make it unattainable.

(d) Barsto re-admission: Unlawful presence. The period of voluntary departure that is
granted does not contribute to the time considered asiillegal presence. (See section
212(a)(9)(B)(ii) of the Act.) However, if the alien fails to voluntarily depart as required
by the date specified the order automatically converts to an order of removal and
unlawful presence commences as of that date.

(e) Cancellation of Non-immigrant Visa. All non-immigrant visas will be canceled prior
to granting voluntary departure. Use Form [-275, Withdrawal of Application for
Admission/Consular Notification to cancel the visain accordance with 22 CFR

41.122(h)(5).

13.9 Voluntary Departure with Safeguards.
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The Service may choose to allow the alien to leave under voluntary departure without
safeguards, voluntary departure with safeguards, or it may place the alien in removal
proceedings. The distinctions between the first two options can be significant.

An alien granted voluntary departure with safeguards must depart immediately, under the
direct observation of the officer.

In general, an alien granted voluntary departure without safeguards is released from
Service custody, remaining at liberty until the required departure date.

If an alien has previously been granted voluntary departure by an immigration judge but
failed to depart as specified, an alternate order of removal will automatically be in effect.
If the alien has not already departed under such aternate order, that alternate order should
be executed. If the alien has departed on his own after the expiration of the voluntary
departure under an order of removal, the outstanding order may be reinstated in
accordance with section 241(a)(5) of the Act if the alien illegally reenters the United
States. [ See Chapter 14.8, below, for discussion of reinstatement of a previous removal
order.]

13.10 Voluntary Departure vs. Deferred Action.

In exceptional circumstances, the Service may have reason to defer an individuals
removal proceedings, placing him/her in the deferred action category [see Chapter 20].
Deferred action is not a"right” nor is there any procedure whereby it can be formally
requested.

13.11 Voluntary Departure under the Family Unity Program.

Although as an enforcement officer you will probably not be involved in issuing benefits
under the Family Unity Program (8 CFR 236, Subpart B), you may encounter aiens
covered by the program. Therefore, you must recognize the following differences. The
voluntary departure available through the Family Unity Program:

Isusually granted through an application filed through one of the service centers;

Appliesonly to the qualifying spouse or unmarried child of alegalized alien (as
defined in 8 CFR 236.11);

Is usually granted in two-year increments,
May be extended repeatedly;

Does not count toward the maximum time limits of 120 days before or during
hearings, or 60 days after hearings, and

Cannot be cancelled under the provisions of section 240B.
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13.12 Procedures and Forms.

Y ou may use Form 1-826, Notice of Rights and Request for Disposition, to voluntary
return an aien in Service custody who is departing immediately and who is not in
proceedings (prior to the filing of the Notice to Appear).

Use Form 1-210, Voluntary Departure and Verification of Departure, to document any
decision to permit or extend/not extend voluntary departure. While local processing may
vary, you must interpret and complete the Form [-210 as directed below.

Write your address and tel ephone number in the top left hand corner.

1st and 2nd blocks: When granting voluntary departure, check the 1st box for a
nonimmigrant in violation of his/her nonimmigrant status; for anyone else, check the 2nd
box.

3rd block: Check the 3rd box to indicate approval or denia of arequest to extend the
departure time. Indicate, approved or denied in the blank provided. If granting an
extension, fill in the second blank with the new date, then skip to the last (7th) block. If
denying an extension, fill in the second blank with the originally scheduled departure
date, even if that date has passed.

4th block: Enter departure information as indicated. Attach departure documentation
(copy of passport and ticket or itinerary) to the 1-210 for the A file.

After completing the Form 1-210 and explaining voluntary departure requirements and
consequences of failure to comply, have the alien sign acknowledgement of conditions
and receipt of form. Y ou, as the serving officer, will aso sign the 1-210. Attach a picture
of the alien to the form and take a fingerprint of his’her right index finger asindicated on
the form. Give the alien the original and place a copy in the alien'sfile. Also provide a
copy to the aliens attorney or other authorized representative who has filed a Form G-28,
Notice of Entry of Appearance as Attorney or Representative.

Verification of Departure box: First, ensure the alien presenting the I-210 is the person
named in the form by matching the picture and fingerprint with the person and passport
or other identity documents. After you have verified the above information, execute the
form and return it to the address provided (top |eft-hand corner of the form).

13.13 Revocation of Voluntary Departure.
An officer authorized to grant voluntary departure may also, in writing, revoke the

privilege (see 8 CFR 240.25(f)). The written revocation must cite the statutory basis for
the revocation. The revocation may not be appeal ed.

13.14 Reinstatement of Voluntary Departure.
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Pursuant to 8 CFR 1240.26(h), an immigration judge or the BIA may reinstate voluntary
departure in aremoval proceeding reopened for some purpose unrelated to voluntary
departure, provided the reopening precedes the origina voluntary departure date. In such
cases, the 60- or 120-day limit continues to apply (unless proceedings commenced before
April 1, 1997).

13.15 Voluntary Departure at Government Expense.

The Service may assume the costs of an aliens voluntary remova wheniitisin the
governments interest (see section 241(e)(3)(C) of the Act), except after aremoval hearing
(see 13.4, above). Post-hearing voluntary departure is available only to aliens with the
means to pay their own transportation costs.

13.16 Case (Docket) Management.

(b)(2)High

Chapter 14: Removal Process: Non-Hearing Removal
Cases

14.1 Generd

14.2 VisaWaiver Pilot Program Violators

14.3 Crewmen
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144 Stowaways

145 S-Nonimmigrant Visa Holders

14.6  Section 250 Removals

14.7 Administrative Removals

14.8 Reinstatement of a Final Order

14.9 Judicia Order

14.10 Alien Terrorist Remova Procedures

14.11 Expedited Removals

References;

INA: 101(a)(15)(A), 217, 208, 238, 241, 250, 252

Regulations: 8 CFR 217.4, 208.31, 241.8, 250, 252.2

Other: Administrative Removal Proceedings Manual (M-430), Appendix 14-1

Memoranda: Designation of National Security Matters (December 12, 2002), Appendix
11-5, and Guidance Governing the S Nonimmigrant Visa (December 23, 2002),
Appendix 14-5.

14.1 General.

(@) Introduction. There are several categories of alienswho are not entitled to aremoval
hearing before an immigration judge, as provided by section 240 of the Act. These aliens
are specifically precluded from such hearings, as well as certain forms of relief only
available in Immigration Court. Once you determine that an alien who is apprehended
falls within one of the classes not entitled to a hearing before an immigration judge, the
removal procedures are simplified. Additionally, removal of an aien under these
procedures carries the same consequences as an order issued in an immigration court. The
specific classes of aliensincluded in this group, and the procedures to be followed, are
described below.

In addition to those aliens not entitled to aremoval hearing, there are many aliens who
waive their right to aformal hearing, electing instead to voluntarily return to their home
country. Such voluntary returns are aform of voluntary departure, not aremoval, and are
discussed in Chapter 13.
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(b) Processing Forms. Do not, under any circumstances, issue the following formsin
conjunction with anon-hearing removal case: Notice to Appear, Form [-862, Notice of
Custody Determination, Form 1-286 and Notice of Rights and Request for Disposition,
Form 1-862. Place Form 1-170, Deportation Case Check Sheet, on the right side of the file
to track case progress, in the same manner as aregular hearing case. Some actions on the
[-170 are not required in anon-hearing case. These blocks should be marked "N/A" and
initialed by the officer. Additional forms are discussed in the appropriate subsections for
each type of case.

(c) Asylum or Withholding of Deportation or Removal. If an aienin any of these
categoriesindicates afear or persecution or torture, the alien must be referred for a
hearing and decision on the claim. In some casesthe alien isreferred directly to an
immigration judge through use of the Notice of Referra to Immigration Judge, Form |-
863. In other casesthereis apreliminary review by an asylum officer. The following
chart illustrates the action by an asylum officer or immigration judge in the various
Cases.

DECISIONS RELATING TO ASYLUM/WITHHOLDING OF DEPORTATION OR
REMOVAL

Type of Case Alien

Action by Asylum Officer

Action by Immigtration Judge
VWPP (at entry or after)

None

Decision on Asylum or Withholding
Crewman

None

Decision on Asylum or Withholding
Stowaway

Credible Fear Decision

Full Consideration of Asylum or Withholding if Credible Fear Found; Review of
Negative Credible Fear if Requested

"S" Immigrant
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None

Decision on Asylum or Withholding

Reinstatement of Prior Order

Ressonable Fear Decision Relating to Withholding or Deferral Only. *

Full Consideration of Asylum or Withholding if Credible Fear Found; Review of
Negative Decision if Requested

Administrative Deportation under 238(b) INA (See 14.7 of this Chapter for a discussion
of Administrative Deportation

Reasonable Fear Decision Relating to Withholding or Deferral Only. *

Full Consideration of Asylum or Withholding if Credible Fear Found; Review of
Negative Decision if Requested

* Under sections 238(b)(5) and 241(a)(5) of the Act, aliens who meet the criteriato be
placed in these proceedings are statutorily ineligible for discretionary relief. Asylumis
discretionary but withholding or deferral of deportation or removal is mandatory if the
alien meets the criteria. See Chapter 17 of this Manual for further discussion of
withholding of removal.

14.2 VisaWaiver Program.

The VisaWaiver program is discussed in depth in Chapter 15.7 of the Inspector's Field
Manual. Refer to thislink to become familiar with the program and procedures.

(a) Generd. An aien admitted under the Visa Waiver Pilot Program (section 217 of the
Act) who violates status or stays beyond the 90-day admission period is not eligible for a
removal hearing, having 'waived' that right upon signing the Form 1-94W. These aliens
may request an asylum hearing, however. If thereis no asylum claim or if asylumis
denied, remova may proceed. The order of removal isin the form of aletter from the
district director, advising the aien of the determination concerning the violation and
ordering removal from the U.S.

(b) Procedure. Upon encountering avisawaiver violator case, the deportation officer may
be faced with a variety of unique circumstances. Though evidence of the arrival carrier
may exist in the file, certain factors may cause some carriers to refuse assistance in
completing the removal, depending upon the carrier/transportation line responsible for
the dien'sarrival in the US, whether the alien was apprehended at entry and ordered
removed, or whether the alien was admitted (legally or fraudulently) and has remained in
the US for some period of time. Most unigue circumstances involve aiensin violation of
the VWPP and apprehended in the interior by Investigations or through the Institutional
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Removal program. Ensure that the case is entered into DACS as case category 10, and
that the decision codeis 0.

(1) VWPP Refusals. Arriving aliens refused admission may become part of the detained
docket due to criminal prosecution or asylum screening. Ensure that these matters are
complete and closed and that the file is complete, as outlined in Chapter 15.7(q) of the
Inspector's Field Manual. Generally, such cases are easily processed. In cases of criminal
aliens, post certified copies of the conviction documents to the A-file, annotate the
appropriate criminal violation codesin the CRIM screens of DACS, and follow the
removal procedures discussed in Chapter 16.

(2) VWPP Violators. Enforcement activity may result in the apprehension of a VWPP
violator subsequent to admission. Generally, Investigations prepares the case, including
the Order of Removal and Warrant of Removal. If not already part of thefile, the
deportation officer will prepare a notice of intent, to be served on the subject, and an
order and warrant. Examples are included at Appendix 14.2. These cases may present
some unique deportation/removal challenges. As noted previously, ensure that pending
criminal matters and litigation are complete and made a part of the A-file. Make effort to
effect the removal at carrier expense to the country of embarkation. This is accomplished
by preparing and serving upon the carrier Form [-259 (see Chapter 16.7). In many
instances, however, though arrival documentation may exist in service databases, the
liable carrier denies responsibility or liability and refuses to accept the subject for
removal. In such cases, it may be necessary to remove the alien at government expense,
and reimbursement may be sought from the carrier through the financial branch. Also, in
cases of fraudulent identity or criminals, it may not be possible to remove the subject to
the last point of embarkation prior to arrival in the US. The deportation officer may find
it necessary in such cases to determine the true citizenship or nationality of the alien,
pursue obtaining an appropriate travel document, and proceed with the removal at
government expense. Refer to Chapter 16 for more detail regarding travel documents and
the removal process.

14.3 Crewmembers.
(a) Genera. Crewmembers apprehended for violations of status fall into four categories:

A crewmember who has remained in the United States beyond 29 days without
extension granted by the Service;

An overstay crewmember whose vessel or aircraft has departed but who has not been
paid off or discharged in accordance with section 252(a)(2) of the Act;

A crewmember whose ship is still in port but who has engaged in activities
inconsistent with the terms of the landing permit; or

A crewmember who has been refused alanding permit or whose landing permit was
revoked, but who left the vessel in violation of section 252(b) of the Act.
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Regardless of the type of violation, such crewmembers are not entitled to any hearing
before an immigration judge, except for the purpose of resolving an asylum claim (see
the Inspector's Field Manual, Chapter 23.18, regarding asylum claims by vessel
crewmembers). Crewmember cases are annotated in DACS as case category 14.

(b) Processing. Absent an asylum claim, a crewmember whose vessel remainsin the U.S.
may be issued a Notice of Revocation, Form 1-99, and returned to the vessel for removal,
in accordance with procedures described in the Inspector's Field Manual, Chapter 23.10.
If the vessel or aircraft has departed the U.S., an alien crewmember may be ordered
removed by issuing a Notice to Detain, Remove or Present Alien, Form 1-259, to the
transportation line or agency representing the transportation line on which the alien
served. In addition, if removal occurs within five years of the crewmember's landing in
the United States, the carrier isliable for the costs of removal. When carrier liability
exists, complete and serve a Notice to Transportation Line Regarding Alien Removal
Expenses, Form 1-288. Expenses billable to a carrier may be tracked and recorded on a
Record of Expenses Billable to Transportation Company, Form 1-380. When the
transportation company agent directly provides transportation and a GTR is not issued, an
explanation should be included on the [-380, block 13. Upon removal, prepare Form G-
251, serving the original on the carrier or agent, retaining a copy for the file and sending
the remaining copies to the regional office aong with a copy of the 1-380.

Aswith al cases, if not already accomplished, violators will be fingerprinted using Form
FD-249. Unless the final disposition isreflected on the card, an R-84 must also be
completed when removal is verified.

Any assigned aien file number should be entered, in ink, on the inside back cover of the
alien's passport or seaman's book, along with the date and place of violation.

(c) Crewmembers Arriving Prior to April 1, 1997. An exception to the preceding
discussion exists for crewmembers who landed prior to April 1, 1997. Such crewvmember
who is apprehended in violation of status and whose vessel has departed must be placed
into removal proceedings under section 240 of the Act unless he or sheiswilling to
depart voluntarily. Procedures for assessing carrier liability remain the same. (Refer to 8
CER 252.2.)

(d) Joining a Vessel for Deportation or Removal. Whenever an alien crewmember is
being moved to another port to join avessel for removal, a memorandum should be
attached to the transfer sheet, Form [-216, providing the name and address of the shipping
company, the name of the agent with whom arrangements were made, and the office and
home tel ephone numbers of the agent. This can avoid complicationsif the ship's captain
has not been advised in advance of the deportation or removal plans.

(e) Non-willful Violators. See procedures described in the Inspector's Field Manual,

Chapter 23.13. Control should be maintained to ensure the vesseal's departure.
Statistically, do not count such cases as voluntary departure grants under docket control.
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Report such cases only on the G-23.18, as deportable aliens |ocated and granted
voluntary departure.

(f) Specia Cases-Deserters from Greek and Spanish Ships of War. Spain and Greece are
the only foreign governments with whom treaties are still in effect concerning deserters
from ships of war in United States ports (Article XXIV of the 1903 Treaty with Spain;
Article X111 of the Convention between the United States and Greece). Although these
cases will berare, procedures for dealing with deserters from Spanish or Greek ships of
war can be found at 8 CFR 252.5. See Appendix 14-3 of this manual for samples of
notification of charges and findings.

(g) Carrier Fines. In cases where a carrier fails or refuses to take custody of and remove
an alien crewman subsequent to the issuance of Form 1-259, the deportation officer
should recommend the imposition of an administrative fine, through the National Fines
Office. Whether the 1-259 was issued by Inspections (and the crewman absconded) or the
crewman was encountered in an illegal status prior to the issuance of an 1-259 is
immaterial. Refer to the Inspectors Field Manual, Chapter 43, for detailed information
regarding the fines process.

14.4 Stowaways.

A stowaway, whether or not landed, is not entitled to aremoval hearing. Unless such case
involves an asylum claim, the alien may be ordered removed by serving Forms 1-259 and
1-288 on the affected carrier. See 8 CFR 235.1(d)(4) and 8 CFR 241.11. Servethealien
with Form 1-296, checking the second block (10 year bar). Processing asylum clams by
stowaways is discussed further in the

Sowaays e amoteted inoACS =

Occasionally, you may encounter an alien who claims to be a stowaway, but cannot or
will not provide information concerning the name of the vessel of arrival. Prior to April
1, 1997, such diens could be handled in the same way as any other EWI (entry without
inspection) case and placed into removal proceedings. [IRIRA, however, directs that
stowaways, regardless of when encountered, are to be removed without a hearing. Such
aliens may be removed by an order signed by the district director (letterhead) citing
section 235(a)(2) of the Act as the authority for the action. Serve the alien with Form |-
296, checking the second block (10 year bar). For additional information on stowaways
see the Inspector's Field Manual, Chapter 23.8.

14.5 Nonimmigrant S-VisaHolders.

In order to receive this nonimmigrant classification, an alien must waive the right to a
removal hearin
are annotated i if the
subject isin violation of status (as in having been convicted of a crime since gaining
entry under an sa). The subject is ordered removed by the District Director and the
decision Code i The caseis closed using Dep Cleared Stat code 6. The removal order
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is prepared in memorandum form, similar to that used in Visa Waiver (VWPP) cases, and
an example set of formsislocated in Appendix 14-4.

If you encounter the case of adetained alien for whom an S-visais being pursued by the
Service or another law enforcement agency, understand that no such alien may be
removed while such arequest is pending. That is to say, the removal is deferred, until a
decision is rendered by headquarters. The subject, though, may remain in custody. Refer
to the memorandum Guidance Governing the S Nonimmigrant Visa, dated December 23,
2002, Appendix 14-5, for an in-depth examination of this subject. For additional details
regarding this subject, refer to the Special Agent's Field Manua Chapter 41.4, and the
Inspector's Field Manual Chapter 15.4(s).

14.6 Section 250 Removals.

(a) General. Section 250 of the Act provides for the removal of an alien who isin distress
or receiving public assistance and who desires to be removed from the United States.
Such an alien may be returned to his native country, the country from which he came, the
country of which heisacitizen or subject, or to any other country to which he wishesto
go and which will receive him. Removal in such cases may be at government expense. In
some instances, the alien's own consulate, if contacted, will arrange for removal. If the
removal is at the expense of the United States Government, removal under section 250 of
the Act issimilar to actual deportation in that an alien so removed requires permission to
reapply before he or she may be granted a visa or readmission to the United States.

(b) Application. In accordance with 8 CFR 250, an alien requesting removal under
section 250 of the Act must file Form 1-243, Application for Removal, with the district
director. The alien shall be required to obtain atravel document if necessary to effect his
removal, but if he isunable to defray the costs, they may be paid from the appropriated
funds. If an applicant is suffering from any mental disability, the examining officer shall
determine whether the applicant sufficiently understands the proceedings to express a
desire to be removed.

(c) Decision. If the district director denies an application, thereis no appeal of the
decision. If the district director approves the application, Form 1-202, Authorization for
Removal, will beissued. When the applicant is an aien spouse, or parent, of a United
States citizen who intends to accompany the applicant and is unable to pay the
transportation costs, such costs may be assumed at Government expense as hecessary to
accomplish the removal of the applicant.

(d) Removal. If practical, removal cases may be joined to a deportation party. Care and
maintenance is not provided until the applicant is actually joined to a deportation party or
otherwise sent forward. When removal to Canada is authorized, consent for return to that
country is obtained as in the case of a Canadian deportee, and a copy of Form [-243
furnished.
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(e) Closing Actions. When the applicant has been removed, Form 1-202 is endorsed by
the departure port and returned to the authorizing district office. Any passport or other
travel document in the possession of an alien being removed is endorsed as follows;
"Rem 3/29/03 NY C sec. 250 A12 123 901". If thereis anonimmigrant visa, the
endorsement is placed on the page containing the visa. The caseis closed in DACS as X.

14.7 Administrative Removals.

(a) General. Administrative removal of criminal aliens, i.e., remova without formal
hearing before an immigration judge, is provided by section 238(b) of the Act in the case
of certain aliens. The policies and procedures for such administrative removals are
discussed in detail in the Administrative Remova Handbook M-430, Appendix 14-1.

14.8 Reinstatement of Final Orders.

(a) Applicahility. Section 241(a)(5) of the Act provides that the Attorney General will
reinstate (without referral to an immigration court) afinal order against an alien who
illegally reenters the United States after being deported, excluded, or removed from the
United States under afinal order, or who departed voluntarily while under afinal order of
deportation, exclusion, or removal ("self deports'), regardless of the date that the
previous order was entered. Thus, an alien who was deported five years ago, but who
illegally reenters the United States today, is subject to reinstatement of the final order.
Generdly, this provision is not limited to orders of removal entered after the enactment
of the lllegal Immigration Reform and Immigrant Responsibility Act of 1996, within
which this provision was created, (the 9th and 6th Circuit Courts of Appeal have ruled
that the underlying illegal reentry must have occurred after April 1, 1997 in order for this
provision of law to apply).

Reinstatement is not applicable, however, to an alien who was granted voluntary
departure by an immigration judge and |eft the United States in compliance with the
terms of that grant. In such instances, the alien was not subject to afina order of
deportation or removal.

Reinstatement does not preclude criminal prosecution in accordance with local
procedures and guidelines. However, in order to properly preserve a case for criminal
prosecution, the processing officer must advise an alien of hisor her Miranda Rights
pursuant to Mirandav. State of Arizona, 384 U.S. 436 (1966) prior to taking the dlien's
sworn statement.

Much like expedited removal under Section 235(b)(1) of the Act, reinstatement of afinal
order isasignificant expansion in authority for immigration officers to remove aliens
from the United States without referral to an immigration judge. It is particularly
important in this context to ensure that officers follow all applicable procedures which
ensure that aliens understand the reinstatement process, and that officers carefully
evaluate all available evidence before determining that an alien was previously removed
and illegally reentered the United States.
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(b) Procedure. Refer additionally to 8 CFR 241.8.

(1) Required Elements. Before reinstating a prior order, the officer processing the case
must determine:

(A) That the alien believed to have reentered illegally was previously excluded, deported,
or removed from the United States. Included in this class of aliens are those who
voluntarily departed the United States while subject to afinal order of exclusion,
deportation, or removal ("self deports”’). An aien who complied with the terms of a
voluntary departure order is not subject to reinstatement. If, however, the alien stayed
beyond the period authorized for voluntary departure, or left of hisor her own volition
while afinal order was outstanding (i.e., the alien "self-deported"), the alien is subject to
reinstatement.

The officer must obtain the alien's A-file or copies of the documents contained therein to
verify that the alien was subject to afinal order and that the previous order was executed.
In uncontested cases, suitable database printouts to document these facts will suffice.

(B) That the alien believed to have reentered illegally is the same alien as the one
previously removed. If, during questioning, the alien admits to having been previously
excluded, deported or removed, or to having self-deported by leaving after the expiration
of avoluntary departure period with an alternate order, the Form 1-213 and the sworn
statement must so indicate. If arecord check or fingerprint hit reveals such prior adverse
action, that information must be included in the A-file. The alien should be questioned
and confronted with any relevant adverse information from the A-file, record check or
fingerprint hit, and such information must be included in the I-213 and sworn statement,
if applicable.

If the alien disputes the fact that he or she was previously removed, a comparison of the
alien's fingerprints with those in the A-file documenting the previous remova must be
completed to document positively the alien's identity. The fingerprint comparison must
be completed by alocally available expert, or by the Forensic Document Laboratory via
Photophone. In the absence of fingerprintsin a disputed case, the aien shall not be
removed pursuant to this paragraph.

(C) That the dien did in fact illegally reenter the United States. In making this
determination, the officer shall consider all relevant evidence, including statements made
by the alien and any evidence in the alien's possession. The officer shall attempt to verify
an alien'sclaim, if any, that he or she was lawfully admitted, which shall include a check
of service data systems available to the officer.

If the alien has aformer order of deportation or removal that the officer finds should be
reinstated, but isin possession of an apparently valid visa permitting him or her to enter
the United States, the officer should determine whether the alien applied for and was
granted permission to reenter the United States from the Attorney General. If the alien
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did not apply for and receive permission to reenter, he or she did illegally reenter the
United States despite having the allegedly valid visa and is subject to reinstatement.

In any case in which the officer is not able to satisfactorily establish the preceding facts,
the previous order cannot be reinstated, and the alien must be processed for removal
through other applicable procedures, such as administrative removal under section 238 of
the Act, or removal proceedings before an immigration judge under section 240 of the
Act.

(2) Record of Sworn Statement. In al casesin which an order may be reinstated, the
officer must create arecord of sworn statement. The record of sworn statement will
document admissions, if any, relevant to determining whether the alien is subject to
reinstatement, and whether the alien expressed a fear of persecution or torture if returned
on the reinstated order. The basic Record of Sworn Statement is recorded using Form |-
877.

In addition to addressing routine informational elements (identity, alienage, and the
required elements listed in paragraph (b)(1) above), the sworn statement must include the
following question and the alien's response thereto: "Do you have any fear of persecution
or torture should you be removed from the United States?"

If the alien refuses to provide a sworn statement, the record should so indicate. An alien's
refusal to execute a sworn statement does not preclude reinstatement of a prior order,
provided that the record establishes that all of the required elements discussed in
paragraph (b)(1) have been satisfied. If the alien refuses to give a sworn statement, the
officer must record whatever information the alien orally provided that relates to
reinstatement of the order or to any claim of possible persecution.

(3) Form 1-871 and Notification to the Alien. Once the processing officer is satisfied that
the alien has been clearly identified and is subject to the reinstatement provision (and the
sworn statement has been taken), the officer prepares Form 1-871, Notice of Intent/
Decision to Reinstate Prior Order. The 1-871 must be typed and the officer's printed name
shall be legible. The processing officer completes and signs the top portion of the form,
provides a copy to the alien and retains a copy for the file. The officer must read, or have
read, the notice to the alien in alanguage the alien understands. The officer will ask the
alien if he or she has any evidence to present to rebut the determination that the alien
illegally reentered the United States after deportation or removal. The alien has the right
to review the evidence that the officer intends to rely on in making the final
determination. The aien signs the second box of the file copy and indicates whether he or
she intends to rebut the officer's determination. In the event that the alien declinesto sign
the form, the officer shall note the block that a copy of the form was provided, but that
the alien declined to acknowledge receipt or provide any response. If the alien provides a
response, the officer shall review the information provided and promptly determine
whether reevaluation of the decision or further investigation is warranted. If not, or if no
additional information is provided, the officer shall proceed with reinstatement based on
the information already available.
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(4) Reinstatement of a Final Order. If, after considering the alien's response, the
processing officer determines that the alien's prior order should be reinstated, the officer
shall create the Record of Proceedings (ROP) for presentation to the deciding official.
The ROP shall contain the following:

Form [-871,

the prior final order and executed warrant of removal (Form 1-205 or 1-296),

Warning to Alien Ordered Removed or Deported (Form [-294),

the sworn statement or the alien's declination to provide such statement, or officer's
attestation of the alien's refusal,

any evidence provided by the aien,

any additional documentation that rebuts the alien's assertion that reinstatement was
improper,

fingerprint match, if required, and
Record of Deportable Alien (Form 1- 213).

The officer presents the Form 1-871 and all relevant evidence to a deciding officer for
review and signature at the bottom of the form. A deciding officer is any officer
authorized to issue a Notice to Appear, aslisted in 8 CFR 239.1.

After the deciding officer signs the Form 1-871 reinstating the prior order, the officer
issues anew Warrant of Removal, Form [-205, in accordance with 8 CFR 241.2 . The
officer indicates on the 1-205, in the section reserved for provisions of law, that removal
IS pursuant to section 241(a)(5) of the Act, as amended by IIRIRA.

(c) Aliens Expressing a Fear of Persecution or Torture. If the alien expresses afear of
persecution or torture, the alien must be referred to an asylum officer, who determines
whether the alien has a reasonable fear of persecution or torture. The fact that an alien
will be referred to an asylum officer does not preclude the completion of the
reinstatement order. If the alien is subject to reinstatement of the prior order, the
reinstatement processing should be finished before forwarding the case to an asylum
officer. In referring the alien to the asylum officer, the processing officer provides the
alien with Form [-589 and the appropriate list of providers of free legal services. If the
asylum officer determines that the alien has a reasonable fear, the asylum officer will
refer the case to an immigration judge for a determination only of withholding of removal
under section 241(b)(3) of the Act or Article 3 of the Convention Against Torture and
Other Cruel, Inhuman, or Degrading Treatment of Punishment (the Torture Convention),
or for deferral of removal. Either party may appeal the decision of the immigration judge
to the Board of Immigration Appeals.
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If the asylum officer finds that the alien does not have areasonable fear, the alien will
have an opportunity for an expeditious review by an immigration judge of such negative
finding. If the immigration judge upholds the asylum officer's decision, the alien may be
removed without further review. If the immigration judge reverses the asylum officer's
decision, the immigration judge will make a determination only to withholding or

deferral of removal. Either party may appeal this decision of the immigration judge to the
Board of Immigration Appeals.

Withholding and deferral of removal are country specific. In some cases, application may
be made for removal to an aternate country, based upon the request of the alien or
pursuant to arrangements made by the Service. Form 1-241 is used in these
circumstances. In such cases, the reinstated order may be executed if the alien is accepted
by, and is being removed to, such alternate country.

(d) Criminal Prosecution. Whenever possible, reinstatement processing should be
completed before referring an alien for criminal prosecution. Aliens whose reinstatement
processing is completed prior to criminal prosecution will be removed more quickly after
any criminal sentenceis served. Upon remanding the subject to the custody of another
law enforcement agency, the officer must lodge a detainer, Form 1-247, and note on the
form that afinal order has been entered. Officers must be aware that, once the Order of
Removal isfinal, the detention of the alien is permissible only to the extent described as
the Removal Period in section 241(a)(6) of the Act, for the purpose of executing the
Warrant of Removal. For terrorist cases, see Chapter 14.10.

(e) Execution of Reinstated Final Order. At the time of removal, the officer executing the
reinstated final order must photograph the alien and obtain a classifiable rolled print of
the alien'sright index finger on Form 1-205. If aclassifiable print of the right index finger
cannot be obtained, a print of another finger may be used (annotation of such must be
made as appropriate). The alien and the officer taking the print must sign in the spaces
provided.

Oncethe final order has been executed, it is attached to a copy of the set of previously
executed documents establishing the prior departure, exclusion, deportation, or removal.
The officer executing the reinstated order must also serve the alien with a notice of
penalties on Form 1-294. The penalty period commences on the date the reinstated order
is executed. Since the instant removal may be the alien's second (or subsequent) removal,
the alien is subject to the 20-year bar; unlessthe alien is aso an aggravated felon, in
which case the lifetime bar applies. (Note that the alien being removed need not have
been found deportable as an aggravated felon for the lifetime bar to apply, only to have
been convicted of an aggravated felony.) The officer routes Form 1-205 and a copy of
Form 1-294 to the A-file. A comparison of the photographs and fingerprints between the
original 1-205 and the second 1-205 executed at the time of reinstatement may prove
essential in the event the reinstatement order is questioned at alater date.

(f) Case Tracking Using the Deportable Alien Control System (DACS). Aswith all
removal cases, the progress and completion of these cases must be documented

AILA InfoNet Doc. No. 09100571. (Posted 10/05/09)



electronically by use of DACS. The basic instructions for entering, managing and closing
casesin DACS, contained in the latest version of the DACS Manual, are valid, except for
certain additional or revised codes. Use the final charge from the order that is being
reinst onthealien astheinitia nd fina charge codes. Place these casesin CASE
CAT use DECISION CODEo indicate that the previous final order has been
reinst and, once they are removed again, close the case using DEPART-CLEARED-
ST AT:Mif the_er being reinstated was an order of deportation or removal based on
deporta ity) oyertif the order being reinstated was an order of exclusion or removal
based on inadmi  bility).

(9) Authority. Aliens taken into custody pursuant to this section are detained as
warrantless arrests in accordance with section 287.2 of the INA. No Warrant of Arrest
(Form 1-200) is required. Form 1-200 is completed for detention pursuant to INA 236,
rather than detention pursuant to INA 241. The previously executed Warrant of Removal,
Form [-205, serves as authority to detain such aliens.

14.9 Judicia Orders.

(a) General. Pursuant to section 238(c) of the Act, certain aliens may become subject to
removal pursuant to ajudicia order issued by ajudge of a United States district court. Of
note, it isrelatively rare to encounter a case that involves such ajudicia order. Several
offices of the United States Attorney prefer not to seek such judicial orders, and instead
prefer to rely upon the agency to utilize administrative forms of removal, such as
reinstatement (for previously removed subjects) and administrative removal of
aggravated felons.

(b) Authority. Authority for judicial ordersisoutlined in section 238(c)(1) of the Act.

(c) Procedure. The procedure for obtaining such judicial order is outlined in section
238(c)(2) of the Act. Of note, it isincumbent upon the appropriate United States Attorney
of the particular district to initiate such action, with the concurrence of the

Commissione gard to the Deportable Alien Control System (DACYS), the case
category codd ML for ajudicial order is 12. Officers must determine whether the
alien is present in the United States or arriving, and utilize the appropriate case category
codes. However, with the submenu of decision codes (DEC), the appropriate decision
code for such an order is 2.

(d) Notice. In accordance with section 238(c)(3)(B), the Commissioner will provide
written notice to the alien of the order of removal, and will designate the alien's country
of choice for removal, and/or any aternate country, pursuant to section 241(b). The
determination of country of removal may or may not be contained in the judicial order. If
it isnot explicitly stated in the order, the officer must make a determination. Based upon
areview of thefile, interviews with the alien, and other pertinent information (such as
likelihood of removal, alien'stiesto another country), the officer will make the effort to
effect removal to the desired country. There are some cases, usually special interest cases,
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wherein the alien will be removed to a country other than that of the alien's birth. The
notice is accomplished by completing and serving Form 1-294.

(e) Execution of Removal Order. Further processing and removal arrangements are
conducted in the same manner as appliesto Orders of Removal pursuant to proceedings
conducted under relevant sections of the Act. For details regarding the removal process,
refer to Chapters 15 and 16. In the case of aliens present in the United States, prepare and
serve Forms [-205 and 1-294. In the case of arriving aiens, Form 1-296 should be used as
appropriate. All documentation of the judicial proceedings, order, any appeals taken and
decided, and government documents relating to the execution of the removal order must
be made a part of the alien's A-file.

(f) Denia of Judicial Order. In any case in which ajudicial order of removal was sought
by the particular United States Attorney and subsequently denied, the authority and
discretion of the Attorney General to institute removal proceedings pursuant to section
240 of the Act is not precluded, and proceedings may be initiated and pursued upon the
same ground of deportability or removal or upon any other applicable ground of
inadmissibility, deportability or removability provided under section 212(a) or section

237(a).

14.10 Alien Terrorist Remova Procedures.

(a) General. The threat posed to the United States of America by terrorists has become
increasingly apparent. Though grounds of removal have existed previoudly, as outlined in
section 212 (a)(3)(B) and section 237 (a)(4)(B), emerging threats have resulted in the
ongoing and continuing development of policies and procedures regarding the
apprehension, detention and removal of aien terrorists. These necessitate that officers
engaged in such cases make every effort to be apprised of and adhere to the most recent
applicable policies and guidance. Cases involving known or suspected terrorists may aso
be referred to as 'special interest cases. Additional information is available in the Special
Agent' Field Manual Chapter 26 and Title V of the INA.

Some of these cases, due to national security concerns, may result in removal processing
in accordance with Title V, sections 501 through 507 of the Act, referred to as Alien
Terrorist Removal Procedures. Detailed definitions and procedures are outlined in those
sections.

This subparagraph relates only to actions undertaken in the venue of the Alien Terrorist
Removal Court of the United States. For cases outside of this scope, refer to Chapter
11.11 of this manual.

(b) Designation. Pursuant to the policy memorandum from Johnny N. Williams entitled
Designation of National Security Matters dated December 12, 2002, Appendix 11-5, most
cases will be readily identified upon coming to the attention of the Detention and
Removal branch and the Deportation Officer. In the event that the officer encounters a
case that appears to bear no obvious reference or annotation, the officer will take steps
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outlined in the aforementioned memorandum to ensure that appropriate notices are made
and that the case is appropriately designated. Of particular note is the requirement for the
close coordination and inclusion of the Investigations branch, through the local Joint
Anti-Terrorist Task Force (JTTF) representative. Non-Investigation elements may not
independently initiate or conduct national security investigations or operations, without
coordinating activity with their Investigations counterparts. Consultation and scrutiny
may trigger specia handling, custody considerations and other arrangements.

For cases not involving the Alien Terrorist Removal Court, refer to Chapter 11.11 Special
Interest Cases. An example might include the detention and removal of a particular alien,
shown or suspected by intelligence entities to have ties to terrorist activity, but being
removed as an ‘overstay' or status violator.

(b) Docket Control. Deportable Alien Control System (DACS). The case category for
alien terrorist cases processed in accordance with INA Title V is 15. The decision code
for aremoval ordered by the Removal Court is 2. Officers must exercise discretion in
providing case comments, so asto ensure that sufficient information is maintained in the
electronic database, being careful no to include information that may exceed the system
classification.

(c) Detention. Notwithstanding the provisions of section 241 regarding the detention of
aliens, Subtitle B, Section 412 of the Patriot Act requires mandatory detention of terrorist
aliens until they are removed, or until removal proceedings are terminated, if certain
criteria are met and certifications made. Refer to sections 506 and 507 of the Act. Details
regarding the apprehension, detention, and removal of aliens, generally, are outlined in 8
CER Part 236 and 8 CFR 241.14.

(d) Inquiries. Any inquiries regarding terrorist or special interest cases should be
generdly received through official channels. Inquiries received outside of such channels
are likely inappropriate, should not be entertained by the Deportation Officer, and should
be immediately reported to the supervisor, for further reporting and action.

(e) Removal. Removal of terrorist and special interest cases is conducted in accordance
with the instructions outlined in Chapter 15 and Chapter 16 of this manual. Pay particular
attention to notification and escort procedures. The removal of such casesislikely to
occur outside of the context of removals arranged and executed at the field office level,
involving multiple agencies and several layers of leadership up to the headquarterslevel.

14.11 Expedited Removal.

Refer to the Inspector's Field Manual, Chapter 17.15, for a discussion of the expedited
removal process. While expedited removal is generally accomplished by Inspections, due
to some delays, credible fear determinations, or travel document issues, there may arise
some instances where the case becomes docketed with Detention and Removal. Further
removal processing details are contained in Chapter 16 of this manual. Expedited
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removal cases are annotated in DACS as either 8F (Expedited Removal), 8G (Credible
Fear Referral), 8H (Status Claim Referral), or 81 (Absconder).

Chapter 15 Removal Process. Final Orders

15.1 Detention after a Removal Hearing

15.2 Warrants of Removal

15.3 Execution of Warrant, Warning of Penalties for Reentry and Departure
Verification

15.4 Surrender Regulation and Conditions [ Reserved]

15,5 Case Closing Actions

References;

INA: 236, 240B, 241, 243, 274D

Regulations: 8 CFR Part 236, 1240.26, Part 241

Other: Travel Document Handbook, Appendix 16-1 and a Memorandum from Generdl
Counsal, Detention and Release of Aliens with Final Orders of Removal, Dated March
16, 2000, located in Appendix 15-1,

15.1 Detention after aRemoval Hearing.

(a) Detention During the 90-Day Removal Period. Pursuant to INA 241(a)(2), an dienis
generaly detained during the removal period which is defined at INA 241(a)(1)(B). Once
an order against any alien becomes final as described in 8 CFR 241.1, he or she should
generdly be taken into custody for removal. The Office of the General Counsel and the
Office of Immigration Litigation (see Detention and Release of Alienswith Final Orders
of Removal, Memorandum Dated March 16, 2000, Appendix 15-1) have determined that
detention under INA 241(a)(2) is mandatory only for criminals and terrorists during the
removal period.

If the alien was previously released on an Order of Release on Recognizance, Form 1-
220A, cancdl the order by completing the bottom section of the form. If the alien was
released on bond, cancel the bond if the obligor complied with the conditions of the bond
or breach it if the obligor did not comply. Under no circumstances during the removal
period shall the Attorney General release an alien who has been found inadmissible under
section 212 (a)(2) or 212(a)(3)(B) or deportable under section 237(a)(2) or 237(a)(4)(B).

See INA 241(a)(2).
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In general, the removal period is 90 days. The period does not run, however, during any
timein which aremoval order isjudicialy reviewed and a court orders astay. See INA
241(a)(1)(B)(ii). The removal period is extended if the alien fails or refuses to make
timely application in good faith for travel or other documents necessary to the aliens
departure or conspires or acts to prevent the aliens removal subject to an order of
removal. See INA 241(a)(1)(C).

(b) Detention Beyond the 90-day Removal Period. An alien ordered removed who is
inadmissible under section 212, removable under section 237(a)(1)(C), 237(a)(2), or
237(a)(4) or who has been determined by the Attorney General to be arisk to the
community or unlikely to comply with the order of removal, may be detained beyond the
removal period and, if released, shall be subject to the terms of supervision. See INA
241(a)(6), 8 CFR 241.4.

A non-criminal alien or an alien that is not removable under the sections mentioned
above may be released for humanitarian reasons on an Order of Supervision. For
guidance regarding the release of an alien on an Order of Recognizance prior to afina
order, please refer to Chapter 11.

(c) Release on Order of Supervision after the 90-Day Removal Period. When the removal
period has expired and awarrant of removal is outstanding, evaluate the case and
consider the possibility of release on an order of supervision. All detained cases must be
reviewed during the 90-day removal period to determine whether to release or detain the
alien. For those whose repatriation is not practicable or immediate, such review must be
conducted prior to the expiration of the 90-day removal period. The initial custody
determination and any further custody determination concluded in the three month period
immediately following the expiration of the 90-day removal period, will be made by the
district director or the Director of the Detention and Removal Field Office having
jurisdiction over the alien. See 8 CFR 241.4(c)(1). For any alien the district director or
Director of the Detention and Removal Field Office refers for further review after the
removal period, or any alien who has not been released or removed by the expiration of
the three-month period after the review, all further custody determinations will be made
by the Headquarters Post-Order Detention Unit (HQCDU). See 8 CFR 241.4(¢)(2).

If the alien demonstrates to the satisfaction of an officer authorized by 8 CFR 241.5, that
he or she:

Is not athreat to property or persons; and
Is likely to comply with the order of removal,
Serve an Order of Supervision, Form 1-220B and addendum. The criteriafor release for a

post-order detention case can be found in 8 CFR 241.4. Information regarding post-order
detention cases can also be found in Chapter 17.
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When completing the 1-220B, it is imperative that you provide the complete and correct
name for the aien including all known names and correct A-file number. Indicate all of
the conditions that pertain to the alien for release, including those listed on the addendum.
In some cases, not all of the conditions will be practical or feasible.

One condition of thereleaseis that the alien isto report to the Service on aregular
schedule, the Deportation Officer shall make the Deportable Alien Control System
(DACYS) "Case Cadll-up" date coincide with the reporting date on the Form [-220B. This
will serve as a compliance reminder to the officer of the alien's duty to report as ordered.
Compliance with the reporting requirements of the Order must be noted on the
continuation page/addendum of Form 1-220B and in the "Case Comments" section of
DACS each time the aien reports.

If at any timeit is determined that the alien has failed to report as required or violated any
other condition set, the district must take appropriate corrective action, which may
include detention. If the alien has failed to appear, the case should be immediately
referred to the Fugitive Operations team, if one exists within that jurisdiction. The
Fugitive Operations Team shall prioritize the case based on the National Fugitive
Operations policy (Chapter 19 of this manual) unless otherwise directed by the District
Director. In the absence of a Fugitive Operations team, the District Director should utilize
available resources within the district's enforcement divisions to locate the alien
consistent with pertinent local and national priorities.

In addition, the District Director shall refer the case to the Law Enforcement Support
Center (LESC) for immediate entry into NCIC. The LESC shall give the case priority
consideration. In cases in which the alien has been located and detained, the District
Director should re-determine conditions, if any, under which the alien will be released,
including the setting of an appropriate bond.

Explain the conditions of release to the alien and ensure the alien acknowledges these
conditions. The conditions may include the posting of bond to ensure that he or she
reports as required as required under section 8 CFR 241.5(a).

Prior to releasing the alien, ensure that all of the items contained in the Out processing
Checklist are completed. Copies of requested documentation should be forwarded to the
Headquarter Post-Order Detention Unit for inclusion into their work files. An alien under
an Order of Supervision may apply for employment authorization pursuant to the criteria
set forth in 8 CFR 274a.12(c)(18), or may be granted employment authorization pursuant
to 8 CFR 241.5(c).

Every released alien who is removable due to criminal or terrorist groundsiis required to
report at least once a month. Reporting will commence weekly, then monthly if no
problems are encountered. In no circumstances, shall reporting be less than quarterly.
Each time an alien reports, he or she must be questioned concerning compliance with the
terms of his supervision. Evaluate each case at |east once annually to determineif the
alieniseligible for administrative relief or if deportation could or should be effected.
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If evidence of awillful violation of the conditions of supervision is obtained from the
statement or from a subsequent investigation, then present the case for prosecution in
accordance with section 243(b) of the Act.

15.2 Warrants of Removal.

(@) Issuance. A Warrant of Removal on Form [-205 (Rev. 4/1/97) must be issued
immediately when afinal order of deportation or removal, as defined in 8 CFR 241.1,
becomes effective. Although authority to issue a warrant of remova may be delegated
within the office to subordinate officers, the warrant is aways signed in the name of the
district director, see 8 CFR 241.2. Responsibility for the costs of removal will be
established based on section 241 of the Act and noted on Form 1-205. On the warrant, cite
the section of law under which the alien has been ordered removed and check the
appropriate block to indicate the source of the order. Once awarrant isissued, it remains
valid until executed or canceled.

(b) Cancellation of Warrant. There are a number of situations in which awarrant of
remova may be canceled. When this action is taken, endorse Form 1-205 CANCELED
and prepare a memorandum to the file explaining the action taken and reasons for
cancellation. Also include in the file any available documentation to support the
determination. Reasons for cancellation may include:

(1) Reinstatement of Voluntary Departure. Authority to extend the time within which to
depart is within the sole discretion of the district director. See 8 CFR 240.26(f).
Voluntary departure may be reinstated in reopened removal proceedings only if the
purpose of reopening was other than for voluntary departure. See 8 CFR 240.26(f). The
total time for voluntary departure, including any extension, cannot exceed the authorized
periods of 60 and 120 days as prescribed in INA 240B. Nunc pro tunc reinstatement of
voluntary departure is not authorized in the case of any alien subject to removal
proceedings, or deportation proceedings in which the warnings for failure to appear were
given.

(2) Motion to Reopen. If amotion to reopen or reconsider is granted vacating the final
order of removal and the Government does not appeal the ruling.

(3) Enactment of Legidation. Legislation which will void the final order of removal may
be enacted by Congress and signed by the President, e.g.,

A private bill introduced on behalf of an individual or group may grant resident status
or citizenship to an alien or aliens who have been ordered removed.

Public laws amending the Act which render the final order of remova moot. For
example, the comprehensive Immigration Reform and Control Act of 1986 (IRCA),
Public Law 99-603, amended the INA to grant legalization of status to aliens who met
certain criteria without regard to the fact that a warrant of deportation had been issued.
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(4) Court Action. A court ruling voids the final order of removal. For example, afinding
by a United States District Court that an individual who has been ordered removed is, in
fact, a United States Citizen.

(c) Placing Warrants of Removal in the National Crime Information Center (NCIC)
Lookout System. All information regarding this can be found in Appendix 19.2,
Absconder Apprehension Initiative Standard Operating Procedures.

15.3 Execution of Warrant, Warning of Penalties for Reentry, and Departure
Verification.

(a) Warning of Pendltiesfor Entry, Attempted Entry, or Being Found in the United States
after Being Deported or Removed. Prior to execution of the warrant of removal, an aien
being removed must be notified of the administrative sanctions and crimina penalties
involved if the alien enters, attempts to enter or is found in the United States without
having obtained permission to reapply for admission. The immigration officer preparing
the warning on Form 1-294 must check the appropriate series of boxes that apply in the
alien's particular case. The alien must be served with a copy of the warning and a copy is
retained for the A file.

(b) Execution. At the time of the alien's physical removal, the officer effecting the
remova must complete the reverse side of Form 1-205. The officer must fill in the
information relating to the alien and obtain a classifiable rolled print of the alien's right
index finger on the reverse of the warrant. If a classifiable print of the right index finger
cannot be obtained, a print of another finger may be used and must be identified. The
alien and the officer taking the print must sign in the spaces provided. This block may be
completed by either an agency employee or contract guard, whoever is responsible for
escorting the alien out of the United States.

15.4 Surrender Regulation and Conditions. [Reserved]
15.5 Case Closing Actions.
(a) Lookout Notices. Once the warrant of removal has been executed, the case must be

closed in the Deporta ACS Users
Manual for the propel (b)(@High

(b)(2)High, (b)(7)e

(b)(2)High

(b) Entry of Case into the Deported Felon File (DFF). [Reserved]

(c) Notification of Final Disposition. Report the final disposition of each caseto the
Identification Division, FBI. If the final disposition is not available when the fingerprint
card isoriginaly submitted, prepare and forward FBI Form R-84 once the caseis closed.
A notification must be prepared after receipt of verification of departure or endorsed
warrant of removal. This notification is the responsibility of the district holding the file,
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even though the alien may have departed or been deported through a district other than
the district of origin. When the FBI number is unknown, furnish date of birth, sex, and
fingerprint classification if known, as quoted by the FBI on Form 1-A. Final disposition
must be shown as one of the following:

Deported,

Departed voluntarily,

Status adjusted to lawful permanent resident,

Notice to Appear canceled,

Proceedings terminated by 1J (BIA),

Alienage not established,

Released as U.S. citizen (lawful resident alien), or

Alien died.
In each instance, add the date of occurrence immediately following the disposition. If the
alien was deported or departed voluntarily to Mexico, add after the date, in appropriate
Cases:

Viaairlift to Mexico, or

Departed voluntarily. Departed voluntarily" includes the case of an alien who departed
from the United States before the expiration of the voluntary departure time granted in

connection with an alternate order of removal.

Additional instructions regarding the FBI Form R-84 can be found in the Special Agents
Field Manual, Appendix 16-1.

Chapter 16 Removal Process. Preparationsfor Travel
Within 90 Days of Final Order

16.1 Obtaining Travel Documents

16.2 Liaison with Foreign Consular Officials

16.3 Making Travel Arrangements

16.4 Escort Details (Genera)
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16.5 Overseas Details

16.6 Notification Process

16.7 Carrier Liaison, Liability and Notification

16.8 Prisoner Treaty Transfers

16.9 Group Removal

16.10 Justice Prisoner Alien Transportation System (JPATS) [Reserved]

16.11 Removashby Special Charter Aircraft

References
INA: 241

Regulations: 8 CFR 241 and 236.1(e)

Other: U.S. Public Heath Service Manual and Bureau of Prisons Program Statements.
16.1 Obtaining Travel Documents.
(a) General. With certain exceptions, you must secure travel documents before removing
an alien from the United States. Therefore, apply for travel documents immediately after
issuing the Notice to Appear to any alien:

detained at government expense,

whose release from a penal institution isimminent; or

otherwise deemed high priority.

In other cases, apply for travel documents immediately after the warrant of removal has
been issued.

The travel-document processing time differs from one consular office to another, so you
should make it arule to make contact early to schedule personal or telephonic interviews
to determine nationality.

To obtain travel documents for aliens under afinal order of removal contact the consulate
having jurisdiction over your office. For individua country requirements, see the Travel
Document Handbook (Appendix 16-1). To expedite the issuance of travel documents,
establish a good working relationship with consul ate staff. If the process of obtaining a
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travel document becomes extremely difficult, or reaches an impasse contact the
Headquarters Office of Detention and Removal.

Follow the instructions below when requesting travel documents:

Once an order becomes final, schedule a personal interview with the alien to obtain
information pertinent to Form 1-217, Information for Travel Document or Passport. Form
[-217 is the source document for most of the information used in travel document
requests. Therefore, use al available resources to complete accurately al fields on the |-
217 before submitting the request.

Within two weeks of the alien receiving his/her final order, make your travel
document request. Include the charging document, final order, 1-205, 1-294 or 1-296.
Redact any reference to asylum and withholding of removal. The number of photographs
varies depending on embassy/consular office; but always enclose at least four. In cases
involving criminal aliens, include a copy of the conviction document for the criminal
charge on the basis of which the alien was ordered removed.

To prepare arequest for travel documents, consult as many sources as you need to
verify the aliensidentity. Talk with the alien and, if applicable, family members. Check
their files. Check the Non-Immigrant Information System (NI1S) for entry information
and passport number. If still in doubt, contact the International Crimina Police

isit the INTERPOL website at
(b)(2)High 0 reguest assistance from
INTERPOL, see contact information at Appendix 1-1). Send copies of identity-related
search results include copies of the material previously presented to the consul, the 1-217,
the [-213, the immigration judge's order, fingerprints, and any other identifying
documentation that will assist in establishing the nationality of the alien.

Within one week of submitting the request, follow-up with the consulate. Make sure
the consular staff needs nothing more from you to process the request. That done, call for
astatus report at least every 30 days until the document isissued or the caseis closed. In
the aliens A-file, record every attempt to convince the consulate to issue the travel
document. This record could be used in court.

If you have not received the travel document within 75 days of submitting the request,
forward a copy of al material in the origina request package to HQDROs Removal
Support and Coordination Branch (see Appendix 1-1). Send the complete package,
accompanied by a cover letter briefly summarizing the record to date, via express
delivery service. HQDRO will send you an email confirming receipt of the packet.
Failure to duplicate the request package exactly as submitted to the consulate will cause
HQDRO to send the package back to you. Note: Involving HQDRO in the effort to
secure travel documents does not relieve you of responsibility. Continue to press for
issuance of the travel document from the consulate and any other possible source, such as
family or Interpol. Include the following documents with your request:
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1. A summary of the facts, including the deportation charges,
2. Form1-217, Information for Travel Document or Passport;
3. Any available birth, baptismal, or foreign military record;
4. Signed photograph;

5. Copy of any travel document;

6. Copy of the warrant of removal; and

7. Copy of letter refusing issuance of travel document for removal or copies of
correspondence if there is undue delay.

Advise any alien who does not, in timely fashion, apply for atravel document is subject
to prosecution under 8 USC 1253(a).

An aien who isnot an arriving alien and who has been ordered removed may, with
certain restrictions, request removal to a country other than his/her country of origin (see
Section 241(b) of the Act). For any country other than Canada, compl ete and forward
Form 1-241, Request for Acceptance of Alien, to the consulate of the country designated.
Do thiseven if the designated country is unlikely to grant the request. At the same time,
however, apply for travel documents from the consulate of the country to which the alien
will likely be removed if refused by the designated country. If the country designated by
the alien refuses the request or fails to respond within 30 days, disregard the designation
and follow standard procedures for removal.

Do not return the passport of an alien whose departure is being enforced. The passport is
the property of the issuing government and not the aien. If, however, administrative
relief is pending and no final order has been entered or the final order has been entered
but enforced departure is not contemplated, you may return the passport.

(b) Removals to Canada.

(1) Genera. The Reciprocal Arrangement for the Exchange of Deportees between the
United States and Canada prescribes procedures for submitting aliens' requests for
removal to Canada (see Appendix 16-2), as follows: Prepare the [-217 and Form 1-270,
Reguest for Consent to Return Person to Canada. Form 1-270 is incomplete without 1-
270A, Notification of Intended Removal, which covers removals and voluntary
departures under safeguard to Canada, and non-citizens transiting Canada. Submit Form
[-270 and 1-270A in al cases, even for aliens who appear ineligible under the reciprocal
arrangement. Send the forms to the Immigration and Customs Enforcement (ICE) Liaison
Officer in Ottawa, who will transmit the request to the appropriate Canadian official and
do everything possible to expedite a decision. Note: Y ou must obtain consent through the
ICE Liaison Office before you can effect the removal or return.
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Y ou must notify the ICE Liaison Officer in Ottawa if, after Canada has granted a removal
request, you do not effect the removal of the alien named in the request. Y ou may not use
the same letter of consent on a subsequent occasion involving this alien without first
obtaining the ICE liaison officer's consent.

For a deportee to Canada requesting subsistence and transportation to a place other than
the closest Canadian port, you must complete the reverse side of the [-270.

(2) Third country removals or returns. Advise the Headquarters' Office of Detention and
Remova (DRO), on al Canadian citizens or permanent residents being removed from the
United States to athird country (see Appendix 1-1). Headquarters DRO will advise the
Assistant Secretary of State for Consular Affairs at the Department of State. The
Assistant Secretary of State for Consular Affairs at the Department of State will notify
the Canadian Director General of the Consular Affairs Bureau of the Department of
Foreign Affairs and International Trade of any intended removal to athird country (see
Appendix 16-5, Exchange of Letters Between the United States and Canada on the
Removal of their Nationalsto Third Countries).

(3) Canadian military. When the alien is a member of the Canadian Armed Forces, send a
copy of the request to the Military Attach, c/o Embassy of Canada. (See Appendix 1-1 for
the address.)

(4) Other assistance from liaison office in Ottawa. The ICE Liaison Officer may be able
to obtain information from centralized Canadian records to help identify and obtain travel
documents, e.g., for acrew member of any nationality who deserted in Canada.

(5) Safe Third Removals. The Agreement Between the Government of the United States
of America and the Government of Canada for Cooperation in the Examination of
Refugee Status Claims from Nationals of Third Countries (Safe Third Agreement, Safe
Third, the Agreement), which has been in effect since December 29, 2004, establishes
procedures for processing the claims of certain asylum seekers.

Under the Safe Third Agreement, you will return to Canada a third-country national (not
from Canada or the United States) seeking entry from a Canadian land port of entry or
transiting the United States while being removed from Canada. Immediately notify
Canadaif atransiting alien makes an asylum claim. Article 5 of the Safe Third
Agreement provides that the United States will return that alien to Canada, where the
Canadian refugee status determination system will decide the case.

Any alien ordered removed after having entered the United States from Canadais
removable to Canada in accordance with the United States/Canada Reciprocal
Arrangement for the Exchange of Deportees (see Appendix 16-2, Section 111. Consent to
Return Aliens). Y ou must effect the removal as soon as possible and in no case later than
one year from the date of the final order of removal. Advise Canada of the removal on
Form [-270A, Notification of Intended Removal.
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If an arriving alien is out of status or without proper documents, the alien is subject to
Expedited Removal under section 235(b) of the Immigration and Nationality Act. If the
alien expresses fear of returning to his/her country of origin, refer him/her to an asylum
officer for a Threshold Screening Interview.

If the alien qualifies for an exception under the Safe Third Agreement, the asylum officer
will conduct a Credible Fear Interview to determine whether the alien would likely face
persecution or torture if repatriated. If the alien does not qualify for an exception, remove
him/her under the Expedited Removal Order. For alist of exceptionsto the Safe Third
Agreement, see Chapter 17.11(b) of the Inspector's Field Manual.

When the aien is an unaccompanied minor, initiate section 240 proceedings before an
Immigration Judge (see Chapter 17.11(d)(6) of the Inspector's Field Manual). Likewise,
initiate section 240 proceedings for Cubans at land ports of entry on the Canadian border
(see Customs and Border Protection memorandum, Treatment of Cuban Asylum Seekers
at Land Border Ports of Entry, Appendix 16-6).

Upon finding credible fear, the asylum officer will issue and serve the 1-862, Notice to
Appear. If the asylum officer finds no significant possibility of persecution or torture, i.e,
credible fear, he/she will complete and issue the 1-860, Notice and Order of Expedited
Removal. If at that time the alien requests areview by the Immigration Judge, the asylum
officer will issue and serve the [-869, Record of Negative Credible Fear Finding and
Request for Review by Immigration Judge, and will issue and serve 1-863, Notice of
Referral to Immigration Judge. For an in-depth explanation of the credible fear process,
see Credible Fear Process in the Asylum Officer's Field Manual.

Aliens who leave the United States for Canada under an order of voluntary departure and
are subsequently returned to the United States are considered not to have departed the
United States, per General Counsel Opinion, 89-17.

Arriving visawaivers are not subject to Expedited Removal nor can they be placed in
section 240 removal proceedings. However, if visawaivers arrive from a Canadian land
port of entry, claim afear of persecution, and do not qualify for an exception under the
Safe Third Agreement, return them to Canada (see Chapter 17.11(d)(8) of the Inspector's
Field Manud).

(6) Notification Process. Use Form [-270A to notify the U.S. Embassy in Ottawafive
business days before removing or returning any alien to Canada. At the top of the form
indicate the type of removal or return by checking the appropriate box. Fill in all
biographical information, including current immigration status; most serious criminal
conviction; and physical or mental health issues, if any. Enter complete travel itinerary.
Provide your name and contact information. Fax Form [-270A to the U.S. Embassy,
Ottawa, Canada. The telephone and fax number are on the form. Document the "A" file
with the completed 1-270A and your fax transmittal. In addition, call Ottawato confirm
receipt of your fax. Do not remove or return the alien without first receiving approval
from Ottawa.
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An alien not admitted to Canada or the United States at the port of entry but directed to
return for a scheduled interview regarding an asylum claimis called a"Direct Back." In
the United States, we generally detain arriving aliens making a claim of asylum. Canada
tection System" at

(b)(2)High The United States can
remove adirect back if the alien has an outstanding order of removal. However, because
Canada may want to admit the individual, you must notify the Supervisor of the Refugee
Processing Unit at the Canadian Port of Entry at Fort Erie of our intent to remove a
Direct Back five business days before effecting that removal. (See Appendix 1-1 for
contact information.)

(c) Transfer of Deportees.

(1) General. Do not transfer an alien to a port for deportation until advised that
transportation arrangements have been made including, if required, arrangements for
custodia careintransit and at final destination. Prepare and send Form 1-216, Record of
Person and Property Transferred, with each deportee. If the deportee has a serious mental
or physical problem that could affect his/her travel, attach Form 1-141, Medica
Certificate, together with aclinical history, to the [-216. When transferring an unescorted
deportee, enclose all documents accompanying the alien in adocument envelope, Form I-
164.

(2) Deportation through Canada. When placing an unescorted deportee aboard a carrier
that will stop in Canada en route to athird country, send advance notification to the
authorities at the first Canadian port. If the first Canadian port is unknown, immediately
advise the immigration liaison officer in Ottawa, who will follow through with the
appropriate Canadian officials.

(d) Advance Natification of Criminal Alien Removals and All Escorted Alien Removals.
(1) Request for Travel. Submit atr equest
forms provided a the Omegawebst N N
Choose the Travel Request Form appropriate for your removal operation:

Escorted

Unescorted

Escorted After Hours

Unescorted After Hours

Escorted Juvenile
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HQ DRO Authorized Special Training

Escorted Juvenile After Hours

Charter Mission Commercia Travel Support

The Omega site also includes travel-related forms. Retrieve them individually by clicking
on the applicable link:

Diplomat and Consular Travel Support

Airlines Expense/Visa Waivers Form

Cancellation Form

Change Form

Question and Comments Form.

If you encounter difficulties with the direct links, follow these steps:

a  Go to www.owt.net.

b. Click on the Government Services tab at the top of the page.
Under Web Pages select Detention and Removals.
Select the appropriate form under Reservation Request Forms.

oo

page www.owt.net or DRO-specific page

T under Internet "Favorites.”

(b)(2)High

(b)(2)High
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(b)(2)High

16.2 Liaison with Foreign Consular Officials.

(a) Obtaining Travel Documents. Ultimately, you must rely on foreign consular officials
when a deportable alien | acks the necessary travel document to enter a foreign country.
Cordial relations with consular officials are extremely important in reducing the time
necessary to procure atravel document. Many foreign consulates have their own forms,
which must be completed before atravel document will be issued. The Travel Document
Handbook, compiled by HQDRO Removals, consists of a country-by-country listing of
these requirements as well as sample fillable forms required by many foreign countries.
Expired travel documents or other official identification may facilitate the foreign consuls
efforts to secure anew travel document. For this reason, whenever possible, save any
such documentation in the A file.
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(b) Reporting Problems with Consulates. Section 243(d) of the Act, asrevised by Pub. L.
104-208, provides another option, formally notifying the Department of State, when a
foreign country refuses to accept, or unduly delays acceptance, of its nationals found to
be deportable from the United States. Although cooperation is aways preferred to
conflict and sanctions, the Secretary of State may suspend immigrant and nonimmigrant
visaissuance in cases where immigration officials and foreign consular officials cannot
reach agreement. If you become involved in such an impasse, report the situation to
HQDRO Removals for follow-up action. Include the date and time of every attempt to
obtain travel documents, the names of consular officials involved, names of aliens
affected, and other relevant details.

The State Departments website provides current addresses for consular officesin the
United States; see http://www.state.gov/s/cpr/rls/fcol.

16.3 Making Travel Arrangements.

(b)()High, (b)(7)e
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(b)(2)High,
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(b)(2)High, (b)(7)e

16.4 Escort Details (General).

(&) Introduction. Escort duty involves transferring or escorting aliens between
immigration and other custodial facilities, to and from airports, railroad and bus depots,
hospitals, courts, consular offices, aliens residences, places of employment, and so forth.
A single officer or agroup of officers working together may perform escort duty.

(b)(2)High, (b)(7)e
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(b)()High, (b)(7)e
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(b)()High, (b)(7)e
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(b)(2)High

(c) Specia Handling Cases.

(2) Mental Instability. Aliens with mental disorders require special care and attention.
Some have suicidal or homicidal tendencies and may attempt injury to themselves or to
others. Unless the aliens file records signs of mental instability, however, you may not
receive advance notice of these cases. If the alien seems unusually nervous, excitable,
despondent, or otherwise irrational, inform a supervisor immediately.

Notify the receiving officer or institution before delivering an aien with known or
suspected mental illness. In transit, attempt to put the alien at ease by maintaining acalm,
reassuring demeanor.

(b)(2)High, (b)(7)e

16.5 Overseas Details.

(a) General. Overseas assignments tend to involve aliens with criminal records, mental
illness, or physically disabilities. These require particular caution and considerable
advance planning. Y ou may expect transportation problems, difficulties with foreign
officials, and other complications. To minimize problems, choose non-stop flights. If
unavailable, choose the schedule with the fewest connections.
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(b) Consular Notification. Before traveling, provide the immigration officer in charge or
the consulate of the country involved with the necessary details about the alien(s) and the
escort.

(c) Travel Preparations.

(1) Vaccination and Inoculations. Certain countries require travelersto carry smallpox
vaccination certificates. Countriesin Asia, the South Pacific, Africa, and the Middle East
may require proof of inoculation for other diseases, e.g., cholera, yellow fever, and
typhoid. Check with consular representatives before traveling.

(2) Travel Authorization. A signed Form G-250, Travel Request Authorization, confirms
the necessary funds are available for food, lodging, transportation and rel ated expenses
incurred during escort duty. Do not travel before obtaining this authorization. Upon
returning from the authorized travel, promptly submit atravel voucher (Form SF-1012)
for reimbursement. A notebook of expenses, including dates, times and reasons, can
prove useful when itemizing costs.

16.6 Notification Process.

ication process, see

(b)(2)High

16.7 Carrier Liaison, Liability, and Notification.

(a) General. When an adien is deportable at the expense of atransportation line, it should
be served immediately with Form 1-288. If the transportation line responds and indicates
that it will furnish transportation, provide a notice on Form [-288 when the alien is
completely ready for deportation. If personal care and attendance is required, supplement
the notice accordingly and provide the carrier with information that the expense incident
to employing a suitable person to accompany the alien to hisfinal destination will be
defrayed in the same manner as the expense of his or her deportation. Use Form 1-380,
Record of Expenses Billable to Transportation Company, to maintain an accurate record
of all expensesincurred which are billable to the carrier.

(b) Procedures When Carrier Refuses Liability. A report isrequired in cases when a
transportation company refuses to pay the deportation expenses of an alien brought to the
United States by that company, and the costs are borne by the government. In such cases,
submit the required report to the Debt Management Center (DMC) in Burlington, VT.
DMC will create and forward a bill to the debtor company. If the company refuses to pay,
DMC will refer the case to Regional Counsel, Burlington, who will take appropriate
action to collect the debt.

The report must provide the following information:

Name of alien;
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Name of vessel and country of registry;
Date, place, and manner of arrival,;

Name and address of owner(s) of the vessel, and the names and addresses of any
agents, charters, or other interested persons;

Date, place, and manner of removal;
The charge warranting the removal order;
Expenses incident to removal;

Details of demand for payment, including how delivered (personally served or by
first-class, certified, or registered mail) and to whom (if not the vessels owner(s), cite the
source of the agent's authority);

The reason for refusal of payment. Indicate whether the debtor offered to pay for any
part of the expenses; and

Point of contact for technical questions (e.g., the person who determined the carriers
liability).

16.8 Prisoner Treaty Transfers.

(a) Generd. The International Treaty Transfer Program permits the transfer of prisoners
from the country where convicted to the co

Inte (B)@High

and (b)(2)High

(b) ICE involvement and responsibilities. When the U.S. Department of Justices Office of
Enforcement Operations, which administers the International Treaty Transfer Program,
notifies ICE of an impending transfer, HQDRO Removals staff then coordinates the
removal process with the other entities involved in the transfer (prisons, Institutional
Removal Program, etc.).

16.9 Group Removal.

(a) General. The escort detail for alarge group of aiensincludes at |east two officers, of
whom one is designated supervisor. A group may travel by bus, train, Justice Prisoner
and Alien Transportation System (JPATS) or commercia aircraft. (See the
Transportation Detention Standard (Land Transportation) in Appendix 23-1 and
Enforcement Standards on Use of Restraints and Escortsin Appendix 16-4.

Before departure, make sure you have enough money for meals and other expenses, and
confirm that the necessary arrangements for food and transportation have been made.
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Because unforeseen expenses often arise, have your government credit card with you
when you travel.

Verify that the Form 1-216, Record of Persons and Property Transferred, lists every
person in the group. Confirm that al baggage is properly packed and tagged. Encourage
everyone in the group to dress appropriately for the climate of the receiving country.

(b) Property and Baggage. Verify that every aliens property envelope includes the
following: acopy of Form 1-43 that lists all baggage and personal effects; the warrant of
removal or other documentation of removal or voluntary departure; and medical
certificates as required.

(c) Commercia Travel. When traveling by bus or train, familiarize yourself with all
entrances, exits, and compartments. Do not allow detainees to open windows while en
route. Allow detainees to walk up and down the aisle only when necessary. When
traveling on commercial aircraft, pre-board. Remain seated during stopovers.

(d) Problem Cases. At least one officer must sit beside anyone expected to try to escape.
When resorting to handcuffs, do not cuff the alien to the carrier.

(e) Escapes. Exercise judgment in deciding whether to purse an escapee. Consider such
factors as the number of escort officers, group size, location, the likelihood of success,
and whether pursuit could jeopardize the security and accountability of the other
detainees or endanger the general public.

For procedures on reporting an escape, see Reporting Assaults, Escapes and Other
Incidents in Chapter 44.1.

16.10 Justice Prisoner Alien Transportation System (JPATS) [Reserved].

16.11 Removals by Special Charter Aircraft

Chapter 17 Removal Process. Post Order Custody
Reviews (POCR)

17.1  Post Order Custody Regulation

17.2 Fina Order Definition

17.3 Removal Period

17.4 Fidd Procedures

17.5 Other Factors for Consideration During Post Order Custody Review
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17.6  Pendltiesfor Failure to Cooperatein Obtaining A Travel Document

17.7 Likelihood of Removal

17.8 Possible Decisions of Deciding Officials At Field Level

17.9  Serving Notice of Final Decision

17.10 Postponement of Review

17.11 Headguarters Post Order Detention Unit

17.12  Orders of Supervision

17.13 Future Reviews

17.14 Sanctions Against Countries That Fail to Issue Travel Documents

17.15 Failureto Cooperate

References;
INA: Sections 212, 241

Regulations: 8 CFR Part 241

Other: HQCDU Intranet Web Site; Federal Register notices: Continued Detention of
Aliens Subject to Final Orders of Removal, 66 FR 56967 (November 14, 2001) and
Notice of Memorandum, 66 FR 38433 (July 24, 2001).

17.1 Post Order Custody Regulation.

(@ History. Asaresult of the Supreme Courts decision in Zadvydasv. Davis, 533 U.S.
678 (2001), Headquarters Removal Operations Division has established procedures for
the review of all final order cases in custody. This decision limits the Services ability to
continue to detain aliens beyond 90 days after the issuance of afina order of removal. In
general, the Supreme Court ruled that an alien can no longer be kept in detention (unless
special circumstances as defined in 8 CFR 241.14 exist), once it has been determined that
thereis no significant likelihood of removal in the reasonably foreseeable future. This
decision appliesto aliens admitted into the United States as refugees and those who
entered without inspection, but does not apply to aliens paroled under section 212(d)(5)
of the Immigration and Nationality Act (Act), arriving aliens, or Mariel Cubans.

(b) Overview. Post Order Custody Reviews (POCRs) will be conducted on aliens who
are detained in Service custody to ensure that their detention isjustified and that it isin
compliance with governing laws and regulations. In particular, the instructions under
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Field Procedures in section 17.4 of this manual are to be applied to al aiensin custody
with afina order. When conducting POCRs, two key issues are to be considered:

Availability of atravel document and significant likelihood of removing the alien in
the reasonably foreseeabl e future (pursuant to 8 CFR 241.13); and

Threat to the public or flight risk (pursuant to 8 CFR 241.4).

In general, field offices conduct POCRs within the 90-day removal period as defined by
section 241(a) of the Act. They generally retain custody jurisdiction under 8 CFR 241.4
and continue efforts to remove the aien until the 180-day point (90 days beyond the
expiration of the removal period) for all cases. Certain cases, wherethe adienis
considered athreat to the public or aflight risk and whose removal is not likely, may be
referred to the Headquarters Post-order Detention Unit (HQCDU) following the 90 day
review. After day 180, custody jurisdiction for all cases transfers to HQCDU. Once
HQCDU takesjurisdiction over acase, it will generally make a custody determination
based on the feasibility of removal in the reasonably foreseeable future pursuant to 8 CFR
241.13.

17.2  Fina Order Definition.
The definition of afinal order can be found in 8 CFR 241.1. Authority to issue removal
orderslies with an immigration judge, the Board of Immigration Appeals, afederal court
judge, or any authorized Service official. An order of removal becomes final:

Upon dismissal of an appeal by the Board of Immigration Appeals (Board);

Upon waiver of appeal by the respondent;

Upon expiration of the time allotted for an appedl if the respondent does not file an
appeal within that time;

If certified to the Board or Attorney General, upon the date of the subsequent decision
ordering removal,

If an immigration judge orders an alien removed in the alien’s absence, immediately
upon entry of such order; or

If an immigration judge issues an aternate order of removal in connection with a grant
of voluntary departure, upon overstay of the voluntary departure period except where the
respondent has filed atimely appeal with the Board. In such a case, the order becomes
final upon an order of removal by the Board or the Attorney General, or upon overstay of
any voluntary departure period granted or reinstated by the Board or the Attorney
General.

17.3 Removal Period.
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(@ Removal Period Defined. Section 241(a)(1) of the Act contains the definition of the
removal period. Except as otherwise provided in that section, when an alien is ordered
removed, the Attorney General shall remove the alien from the United States within a
period of 90 days (in this section referred to as the removal period). During this 90-day
period, the Attorney General shall detain the alien. The removal period begins on the
latest of the following:

The date the order of removal becomes administratively final;

If the removal order isjudicially reviewed and if a court orders a stay of the removal
of the alien, the date of the courts final order; or

If the alien is detained or confined (except under an immigration process), the date the
alien isreleased from such detention or confinement.

The 90-day removal period refersto theinitial period of 90 daysthat an dlienisin INS
custody subsequent to the issuance of afina order of removal.

(b) Reasonable Timeto Effect Removal. Asindicated above, the removal period is
defined to be a 90-day period. However, the Supreme Court ruled in Zadvydas that
detention of an alien ordered removed is presumptively reasonable for a six-month period
in order to effectuate removal. Further, the Court held that this does not mean that the
alien must automatically be released after the six-month period. Rather, the Court held
that an alien may be held in confinement past the six-month period, if the government has
made a determination that thereis asignificant likelihood of removal in the reasonably
foreseeable future. In addition, the Court found that there may be special circumstances
requiring the aliens continued detention, as outlined in 8 CFR 241.14.

The Court held that the period of time which can be considered as the reasonably
foreseeable future, becomes increasingly shorter as the length of time the alien has been
held in post-order INS detention increases. See Zadvydas, 533 U.S. at 701. In other
words, the longer an alien remainsin INS custody after being ordered removed, the
higher the burden on the government to establish that the aliens removal is going to occur
in the reasonably foreseeable future.

(c) Suspension of Removal Period. The removal period shall be extended and the alien
may remain in detention during such extended period if the alien fails or refuses to make
timely application in good faith for travel or other documents necessary to facilitate the
aliens departure or conspires or acts to prevent the aliens removal. This includes any
failure or refusal on the part of the alien to provide information or to take any other action
necessary to obtain atravel document [See INA 241(a)(1)(C) of the Act]. Prior to the
government suspending the removal period, the alien must have:

Been served with a notice of what he/she is required to do [ See the form, Instruction
Sheet to Detaines;
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Been given the opportunity to comply; and
Subsequently failed to comply.

(d) Deciding Official. The deciding official is responsible for making the final decision
whether to continue detention of an alien. At the field level, the deciding official isthe
Digtrict Director. At the headquarters level, the Director of the Post Order Detention Unit
isthe deciding official.

17.4 Fidd Procedures.

These procedures apply to al detained aliens except Mariel Cubans whose paroleis
governed by 8 CFR 212.12.

(@ Travel Documents. Field offices will work to obtain atravel document for al aliens
in custody with afinal order. For countries where history shows that obtaining atravel
document takes longer than 30 days, requests for assistance must be forwarded to the HQ
Travel Document Liaison Unit at the same time as arequest is sent to the local consulate.
For all cases, the field should immediately forward atimely request for assistance to HQ
Travel Document Liaison Unit upon determination that a problem existsin obtaining a
document within the statutory removal period. The Information for Travel Document or
Passport, Form [-217, isto befilled out accurately and completely, following an
interview with the alien. The field office is responsible for making the appropriate follow
up with the HQ Travel Document Unit regarding the status of the travel document and in
making the appropriate annotations in the A-fileand in DACS.

(b) Warning for Failure to Depart, Form 1-229(a). Every alien in custody shall be
served an 1-229(a) and Instruction Sheet to Detainee. These forms can be obtained from

(b)(2)High
(b)(2)High
after receipt of afinal order. The alien must be served either via personal service or
certified mail, return receipt. The Instruction Sheet to Detainee gives the alien notice of
what he or sheisrequired to do in order to assist in the removal process and gives the
alien the opportunity to comply with the request.

(c) Notice of Review (File or Interview). Every aien in custody must be served a
Notice of Review (File or Interview, at the discretion of the deciding official) no later
than 60 days after issuance of afinal order (even on cases that the removal period has not
yet begun or has been suspended). This notice will provide instructions to the alien on
evidence or documentation that may be submitted by the alien for consideration during
thefilereview. If the alien or his or her representative requests additional time to prepare
materials beyond the time when the deciding official expectsto conduct the records
review, such arequest will constitute awaiver of the requirement that the review occur
prior to the expiration of the removal period. The deciding official must determine if the
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review will be based solely on afilereview or if it will include atelephonic, video
teleconference, or personal interview.

(d) POCR Review (Fileor Interview). For every aien in custody with afinal order, a
POCR Worksheet package shall be completed, pursuant to criteria and factors found in 8
CFR 241.4 (threat/flight risk) no later than 90 days after the issuance of afinal order (if in
custody when final order issued) or no later than 90 days after coming into custody with
an outstanding final order. The package will be forwarded expeditiously to the deciding
official for review and signature. A POCR is not to be completed without the aliens A-
file. If, under extenuating circumstances, an A-file is not obtainable and atemporary file
has to be created, the temporary fileisto have copies of all immigration history
documents, as well as other pertinent supporting documentation, investigative reports,
and other pertinent memoranda, before areview is done.

175 Other Factorsfor Consideration During Post Order Custody Review.
(@ Staysof Removal.

(1) Stay of Removal issued by afederal court. Thisissueis being reviewed by Office of
Genera Counsal and HQDRO. An agency position isin the process of being devel oped.

(2) Stay of Removal Issued by Immigration Judge or Board of Immigration Appeals
(BIA). Follow the procedures under Stay of Removal issued by afedera court.

(3) Stay Issued by District Director. The POCR process will continue as normal. The
field will conduct a 90-day review and at day 180, the case will transfer to HQCDU. At
day 181, HQCDU will review the case and the stay issued at the field level for
determination of continuation of custody and/or the stay.

(4) Service and Court Agreement Stays. For the purposes of remova and the POCR
process, if aformal, written stay has not been issued, no stay exists and the alien can be
removed at anytime, unless otherwise advised by General Counsels Office, Office of
Immigration Litigation, or the United States Attorneys Office. The POCR process will
proceed through the normal process.

(b) Field Responsibility. The field will complete an informal review every 30 daysto
ensure that the stay is still in place, and update DA CS as appropriate. Further instructions
will follow once stay issue has been resolved.

17.6 Pendtiesfor Fallureto Cooperatein Obtaining a Travel Document.

(@ Refusingto MakeaTimey Application for a Travel Document. If an alien refuses
to make timely application (separate and apart from the Services efforts) for travel
documents or conspires or acts to conspire to prevent his removal, the aliens removal
period is to be extended. A POCR Worksheet package is to be completed and the Notice
of Failureto Comply, isto be served on the alien advising him of the reason for the
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extension of the removal period and the actions needed to restart the removal period. The
Notice of Failure to Comply must state the specific request that the alien failed to comply
with, as stated on the Instruction Sheet to Detainee. The alien shall be considered for
criminal prosecution.

Until the alien has come into compliance, the case will remain under field jurisdiction.
Thefield will complete an informal review every 30 days to determine if the alien has
come into compliance with the requirement, and update DACS as appropriate. Thefield
will conduct formal reviews in accordance with POCR procedures.

Once the alien has come into compliance with the requirement to assist with removal, the
field must document the A-file and conduct a new POCR Worksheet package based on
the change in circumstances. If the alien is continued in detention after the new review,
the field will retain jurisdiction for 90 days after the decision before referring the case to
HQCDU.

Just because an alien does not submit an application for atravel document on his or her
own does not necessarily mean that the alien is refusing to cooperate. Some examples of
refusal to cooperate may be:

Refusal to fill out an application for atravel document;

Refusal to provide information requested by aforeign consulate;

Providing false or inaccurate biographical information;

Failure to assist the Service in obtaining atravel document; or

Acts deliberately committed to prevent his or her removal; etc.

Although such a conclusion might be warranted in a particular case, the totality of the
circumstances must be weighed before a final determination is made.

(b) Criminal Prosecutions. Aliens who fail to comply with the requirement to assist the
Service with obtaining a travel document should be referred to the United States
Attorneys Office for criminal prosecution under Section 243(a) of the Act, 8 U.S.C.
1253(a). A current record of the referrals, which were accepted or declined by the U.S.
Attorneys Office, isto be kept by the field office.

17.7 Likelihood of Removal.

Under 8 CFR 241.13, only HQCDU has the authority to make a custody determination
based on the likelihood of removal in the reasonably foreseeable future. However, the
field office may consider the availability of atravel document as a factor when making
the custody decision pursuant to the 8 CFR 241.4 at the time of the 90-day review.
HQCDU will review the case under 8 CFR 241.13 once the deciding official at thefield
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level transfers custody jurisdiction to HQCDU following the 90 day review or at day 181,
if the deciding official had retained the custody determination for an additional 3 months
after the expiration of the removal period.

The alienisrequired to assist in removal by helping to obtain atravel document and
making individual efforts to effectuate his or her own removal. Under the Zadvydas
decision, the alien hasthe initial burden of showing good reason to believe that thereis
no significant likelihood of removal in the reasonably foreseeable future. The Service has
the burden to rebut the aliens clam. The field office is to ensure that the alien knows
his/her obligation to assist in obtaining atravel document. In addition, the field officeis
to actively pursue atravel document with the foreign consulate or embassy.

When reviewing inadmissible or excludable aliens (arriving aliens and aliens paroled
pursuant to Section 212(d)(5) of the Act), 8 CFR 241.13 isinapplicable. However, the
likelihood of repatriation may be weighed along with the threat and flight risk factors
contained in 8 CFR 241.4.

Nonimmigrant S-visa Cases. Aliens pending an S-visa are not to be removed from the
United States. Further clarification regarding release from custody is currently pending
with General Counsal and with HQINV.

17.8 Possible Decisions of Deciding Officials At Field Level (Up to Day 180).

(a) Remain in Custody. A deciding official may decide to continue to detain an alien
where:

The alien has failed to comply with requirement to assist in his or her removal, and the
removal period has been extended,;

The aliensremoval is significantly feasible in the reasonably foreseeabl e future and/or
alien is deemed athreat to the public or aflight risk; or

The alien is deemed aflight risk or threat (for arriving aliens and aliens paroled into
the U.S. pursuant to Section 212(d)(5) of the Act).

(b) Releasethe Alien Under an Order of Supervision. Release the alien on an Order of
Supervision (with required conditions) as the alien is not a threat to the public or aflight
risk (and removal is not feasible in the foreseeable future) or because the alienisan
arriving alien who is not deemed athreat or flight risk.

In the written detain decision, notification that custody jurisdiction will transfer to
HQCDU on day 181, or 90 days after the end of the removal period, if period was
extended (whichever islater), must be included.

POCR write-ups are to be complete, thorough, and must include all pertinent facts of the
aliens case. Copies of documentation submitted by the alien are to be included in the
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POCR package sent to HQCDU. All decisions must include case specific justifications.
Boiler plate write-ups are unacceptabl e.

17.9 Serving Notice of Final Decision.

The deciding official will notify the alien in writing whether he or she is to be released
from custody, or that he or she will be continued in detention pending removal or further
review of hisor her custody status.

If an alien isto be released from custody pending an action by the government or the
alien, the aien must be notified of the conditions that must be met before the alien will be
released. Upon the conditions being met, the alien will be served the Release

Notification, Order of Supervision (Form [-220B) with all appropriate attachments, and
then released under an order of supervision.

17.10 Postponement of Review.

In the case of an alien who isin the custody of the Service, the local office director or the
HQCDU Director may, in hisor her discretion, suspend or postpone the custody review
process if such detainee's prompt removal is practicable and proper, or for other good
cause. The decision and reasons for the delay shall be documented in the alien's custody
review file and A-file, as appropriate. Reasonable care will be exercised to ensure that the
alien's caseis reviewed once the reason for delay isremedied or if the alien is not
removed from the United States as anticipated at the time the review was suspended or
postponed.

17.11 Headquarters Custody Determination Unit (HQCDU).

(@ Cases Detained Beyond the 90-Day Removal Period. The field may maintain
jurisdiction of all cases until the 180-day point (or transfer custody determination
jurisdiction to Headquarters after the 90 day review, asremoval is unlikely). If at day
181, removal has not been effected or release has not been granted, the 90-day POCR
Worksheet package will be forwarded to HQCDU with a memorandum updating the
worksheet package. Casesin which the alien has failed to cooperate will not be sent to
HQCDU, asthe removal period has not yet begun or has been extended.

(b) For All Cases Over 180 Days (90 Days Beyond the 90-Day Removal Period).
HQCDU will hold jurisdiction for custody decisions pursuant to 8 CFR 241.4, 241.13,
and 241.14. Thefield officer will retain responsibility for docket control, case
management, completion of future reviews, and will continue appropriate follow up
efforts to remove the alien. Once HQCDU issues a decision to continue detention and the
alien has not been removed within areasonable time frame, the local field officeisto
inform HQCDU by way of a memorandum (which is also to include any updates to the
POCR package) so that a new custody decision under 8 CFR 241.13 may be made. The
review described in 8 CFR 241.13 is not an annual review. Reviews for inadmissible
aliens pursuant to 8 CFR 241.4 are to be done annually, after theinitial 90-day review.
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For habeas cases over 180-days in custody, HQCDU will coordinate with the United
States Attorneys Office (USAO), the Department of Justice Office of Immigration
Litigation (OIL), and the INS Office of the General Counsel (OGC). The preferred
method of transmittal of POCR Worksheet packages to HQCDU is express mail.

(c) Referral to HQCDU Under 8 CFR 241.14 (Special Circumstances). Once the
Service determines that removal is not likely to occur in the reasonably foreseeable future
(pursuant to 8 CFR 241.13, usually because atravel document cannot be obtained), an
alien may remain in Service custody only if he or she meets the criteria set forth in 8 CFR
241.14, as described below:

Medical Case: contagious disease(s) that is athreat to the public safety, 8 CFR
241.14(b).

Release that may result in adverse foreign policy consequences, 8 CFR 241.14(c).

Release that may pose a significant threat to national security or arisk of terrorism, 8
CFR 241.14(d).

Alien has been determined to be specially dangerous due to the prior commission of a
crime of violence (8 CFR 241.14(f)(1)(i)), amental condition or personality disorder (8
CFR 241.14(f)(2)(i1)), and no conditions of release can reasonably be expected to ensure
the safety to the public (8 CFR 241.14(f)(1)(iii)). Determinations made under 8 CFR
241.14(f) require a physicians report based on afull medical and psychiatric evaluation of
the alien (8 CFR 241.14 (f)(3)).

(d) Consultation with Public Health Service. On dl referrals that fall into the 1st or 4th
category above (medical cases or specially dangerous), HQCDU will refer the case to
HQPHS for certification of condition. Only HQCDU can make custody determinations
under 8 CFR 241.14. Upon adecision by HQCDU to release an aien after referral under
8 CFR 241.14, HQCDU will forward to the field the release decision and the Public
Health Services recommendations for appropriate conditions to be included in the order
of supervision.

Upon adecision by HQCDU to detain an alien under 8 CFR 241.14(b), (c), or (d),
HQCDU will forward the detain decision for service on the alien. For an alien detained
under 8 CFR 241.14(f) as having been determined to be specially dangerous by
Headquarters, HQCDU will forward to the field the detain decision and al relevant
documents for service on the alien and EOIR. The field office must complete

Form 1-863, Notice of Referral to Immigration Judge, and serve copies of the entire
package on the alien and EOIR.

HQCDU retains the authority to take over jurisdiction of custody determination of any
case, at any time.
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(e) Other 8 CFR 241.14 Cases. For cases falling under 8 CFR 241.14(c) and (d), HQCDU
will coordinate certification requirements with the Office of General Counsel. A
complete copy of the A-fileisto be sent to HQ for all potential 8 CFR 241.14 cases.

(f) Habeas Cases. For all cases where a Petition for Writ of Habeas Corpus isfiled in the
United States District Court where the case is within the 180-day period, the field will
coordinate with the Office of the District Counsel, USAO, and/or OIL as appropriate.
Cases beyond the 180-day period will be coordinated by HQCDU, Office of General
Counsel, and the Office of Immigration Litigation, aswell asthe local USAO as

appropriate.

ed in the appropriate screeng ek

17.12 Ordersof Supervision.

(@ Release. Aliensapproved for release will be released under an Order of Supervision
(O/S) with such conditions that are deemed necessary (for example, regular reporting
reguirements, requirements to obtain travel documents, rehabilitative treatment programs,
residence in halfway house, and so forth). The alien isto be served with the Release
Notification decision, as well as the O/S (Form 1-220B) with appropriate attachments.
Bonds may be authorized for certain casesin order to ensure that the alien abides by the
conditions of the O/S. Bond amounts are to be reasonable and must be in arange that the
alien should be able to post. Chapter 15 (section 15.1(b)), and 8 CFR 241.5 contain
additional information and guidance regarding O/S rel eases.

Release-on-bond decisions are to include instructions on how the alien may request
reconsideration of the bond amount. The aliens request for reconsideration should include
appropriate financial documentation in support of his’her request.

Conditions of release that require the successful completion of a halfway house or other
outpatient treatment program will be coordinated between HQCDU and HQPHS. The
local field officeis to ensure that the alien provides proof of completion of the required
program when he/she reportsin on the O/S.

Initial release conditions may require weekly reporting for a period of timeto be
determined by each field office. If satisfactory appearances are made, reporting may be
extended to monthly intervals. In no circumstance will the frequency-of-reporting
reguirement be less than once every three months. Failure-to-appear cases will be
considered under the National Fugitive Operations program (NFOP) (Chapter 19) within
five working days of the violation. The aien isrequired to report to afield office or sub-
office with a permanent Detention and Removal Operations presence.

(b) Revocation of Release. Upon violation of the conditions of the order of

supervision, acomplete review of the circumstances surrounding the violation must occur
in order to make the determination to revoke the order. The alien isto be promptly served
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with the Notice of Revocation of Release to indicate the reason for the revocation. In
addition, an informal interview with the alien is to be conducted to afford the alien the
opportunity to respond to the reasons for the revocation. If the alien is not released after
the informal interview, the POCR review process begins anew. The government has
another six months in order to effect the aliens removal, or to determine what conditions
should govern the aliens release, if he or she cannot be removed. If the decision is made
to alow the aien to remain on the order of supervision, additional conditions may be
imposed on the alien. Certain repeat offenders may be good candidates for O/S bonds.

(c) Revocation of Release Due to Changed Circumstances. Upon the determination that a
released alien can be removed, the aliens release may be revoked and the alien may be
returned to custody. Upon return to Service custody, the same procedure as stated in (b)
above areto be followed. If the circumstances under which an alien was taken back into
custody no longer exist and his/her removal is no longer imminent, the alien isto be
released.

The decision to revoke an aliens release may be made by the field office where the aien
isphysically located. The HQCDU may review any decision to revoke made at the field
level. At any time after HQCDU has issued a decision letter to release an alien under 8
CFR 241.13 and before an alien has been physically released from custody, if the field
receives notification atravel document will be issued, the notice of releaseis
automatically revoked. The field will issue awithdrawal of release approval |etter to the
aien.

17.13 Future Reviews.

(a) Genera Field Office Responsibilities. If an aien is maintained in custody after a
HQCDU review at the 180-day point, the aliens case will be reviewed again once the
field office has made a determination that removal in the reasonably foreseeable futureis
not likely. Thefield office is to notify HQCDU by way of a memorandum or new
updated POCR worksheet, so that a new custody decision may be made by HQCDU. The
field officer isresponsible for conducting the review, completing the POCR Worksheet
package, and forwarding the field officers recommendation to HQCDU for anew
decision.

Regardless of the mandated formal case reviews, each case officer isto review every
long-term final order case and update DACS at the minimum every 30 days.

See the HQCDU Web Site for POCR-related forms and sample decisions.

(b) For Cases Under 8 CFR 241.4. After adecision to detain an alien as athreat to the
public or aflight risk pursuant to 8 CFR 241.4, an alien may request a new review, based
on amaterial change in circumstances, not more than once every 3 months in the interim
between annual reviews. HQCDU has 90 days to respond to the aliens request. The alien
will file this request with the field office having jurisdiction over his case. Thefield
office will review the request to ensure it meets the requirements for anew request. If the
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request is not in compliance with the requirements, the field will serve the alien with a
notice stating the alien is not eligible for the review, as he has not met the requirements
for anew review. If the requirements are met, the field will update the most recent POCR
worksheet completed in the field and will forward the aiens request, POCR worksheet,
and field update to HQCDU. Although the regulations allow for annual reviews pursuant
to 8 CFR 241.4, the Supreme Courts restrictions on post-order detention in the Zadvydas
decision must be taken into consideration. In essence, most cases (except those in which
Zadvydas does not apply) will not remain subject to 8 CFR 241.4. Once their removal is
no longer reasonably foreseeable, they would revert to areview under 8 CFR 241.13.

(c) For Cases Under 8 CFR 241.13. An adlien may request areview under 8 CFR 241.13
by providing evidence that his removal will not occur in the reasonably foreseeable
future. He may request this review six months after the HQCDU decision denying release
under this section. The alien will file this request with the field office having jurisdiction
over his case. Thefield office will review the request to ensure it meets the requirements
for anew request. If the request is not in compliance with the requirements, the field will
serve the alien with a notice stating the alien is not eligible for the review, as he has not
met the requirements for a new review. If the requirements are met, the field will update
the most recent POCR worksheet completed in the field and will forward the aliens
request, POCR worksheet, and field update to HQCDU. HQCDU will consider any
additional evidence provided by the alien or otherwise available and render a new
decision on the likelihood of removal in the reasonably foreseeable future.

(d) Specia Circumstances Case Reviews. For aiens detained pursuant to 8 CFR 241.14,
further reviews are governed by 8 CFR 241.14(d), in the case of Foreign Policy and
Security Concerns, and by 8 CFR 241.14(k), in the case of specialy dangerous aiens.

17.14 Sanctions Against Countries That Fail to Issue Travel Documents.

See Chapter 16.1(a) and 16.2(b).

17.15 Failureto Cooperate.

Chapter 18: Removal Process: Mariel Cubans
References:

Regulations: 8 CFR 212

Other: Cuban Review Plan Training Manual

Between April and October 1980, approximately 129,000 Cubans fled their nation in
boats and arrived in or near Key West, Florida, during what became known as the
freedom flotilla, or Mariel Boatlift. The migrants wereinitially screened by the

Immigration and Naturalization Service, and most were paroled into the United States to
family members or other sponsors. Under the Cuban Adjustment Act, Pub. L. 89-732
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(Nov. 2, 1966), they were given the opportunity to apply to adjust their statusto that of
lawful permanent resident one year and one day after having been paroled or admitted to
the United States.

In July 1987, the INS initiated a status review plan, under which each detained Mariel
Cubansfileisreviewed, a personal interview is conducted if necessary, and a
recommendation is made to the Commissioner of the INS as to whether the alien should
be paroled or detained. This determination is made on the basis of the detainees criminal
history, history of mental iliness, and whether s/he poses a threat to the community.

The Commissioner of INSis conferred the authority to parole and detain Mariel Cubans
under 8 CFR 212.12. Section 212.12 applies to any native of Cubawho last cameto the
United States between April 15, 1980 and October 20, 1980 (aMariel Cuban), and who is
detained by the INS, or detained under the authority of the INS. Each officer participating
in the Cuban Review Plan will be familiar with the laws, policies, and procedures relating
to interviewing and making recommendations for release or placement of Mariel

Cubans.

All appropriate policy and procedures governing the Cuban Review Plan can be found in
the Cuban Review Plan Training Manual, included as Appendix 18-1 of this manual.

Chapter 19: Removal Process: National Fugitive
Operations Program (NFOP) [Reserved]

Chapter 20: Removal Process. Relief From Removal

20.1 Redlief From Remova

20.2 Cancellation of Removad

20.3 Asylum

20.4 Withholding or Deferra of Removal

20.5 PrivateBills

20.6 Restoration or Adjustment of Status and Waivers

20.7 Stays of Removal

20.8 Deferred Action

20.9 Exercising Discretion

20.10 Temporary Protected Status vs. Deferred Enforced Departure
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20.11 Nicaraguan Adjustment and Central American Relief Act (NACARA) and
Haitian Refugee Immigration Fairness Act (HRIFA)

20.12 Voluntary Departure

References:

INA: 101, 208, 212, 236, 237, 240A, 241, 242, 244, 245, 248, 249

Regulations: 8 CFR 10

03.43, 208, 1240.20, 1240.21, 1240.33, 1240.34, 241.6, 245, 249, 274A

20.1 Rdief from Removal.

Aliensin removal proceedings and those with final orders of removal may be eligible for
certain forms of relief. It isimportant for you to be familiar with these forms of relief
because aliens under your docket control may be eligible. Y ou may be required to cease
all removal actions on eligible detained and non-detained aliens. Additionally, certain
forms of relief may require the administrative closure of removal proceedings or the
release of aliensin custody. The Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (IIRIRA) eliminated some forms of relief and created others.
Y ou may encounter an alien under docket control whose removal proceedings were
initiated prior to the enactment of 1IRIRA. Therefore, you must know the forms of relief
that were available prior to IIRIRA and know what actions each Service officer should
take to facilitate each particular form of relief.

First, consider the alien'simmigration status and criminal history before pursuing
relief from removal. Run a criminal-history check if you cannot find one conducted
during the past 90 days.

The Office of the Principal Legal Adviser reviews the contents of each A file before
presenting the case to the Executive Office for Immigration Review. If the file does not
contain acurrent criminal history (within 90 days), the attorney will not proceed with the
case and inform you of the incomplete record. Y ou will then run the required criminal-
history check so the Office of the Principal Legal Advisor can verify the record and
proceed with the request for relief.

20.2 Cancdllation of Removal.

(a) General. Cancellation of removal is adiscretionary form of relief that may be granted
to an alien during the course of aremoval hearing. A detailed description of cancellation
of remova may be found at INA 240A and 8 CFR 1240.20. Cancellation of removal
appliesto aliens placed in removal proceedings after April 1, 1997. Normally,
cancellation of removal can be granted only by an immigration judge or by the Board of
Immigration Appeals. However, a specia class of aiens, defined by section 203 of the
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Nicaraguan Adjustment and Central American Relief Act (NACARA), Pub. L. 105-100
iseligible to have cancellation of removal (or suspension of deportation) favorably
adjudicated by an asylum officer. Before IIRIRA became effective, suspension of
deportation was the form of relief very similar to cancellation of removal for
nonpermanent residents. The eligibility criteriafor suspension of deportation can be
found at 8 CFR 1240.21. Thisregulation refers to section 244(a) of the Act, asin effect
prior to April 1, 1997.

(b) Eligibility Criteria. An eligible alien may apply for cancellation of removal on Form
EOQIR-42A, Application for Cancellation of Removal for Certain Permanent Residents, or
Form EOIR-42B, Application for Cancellation of Removal and Adjustment of Status for
Certain Nonpermanent Residents. Eligibility criteriafor permanent residents may be
found in section 240A(a) of the Act. Eligibility criteriafor non-permanent residents may
be found in section 240A (b) of the Act.

(c) Closing Actions. Once adecision to grant cancellation of removal has been rendered,
and that decision becomes final, the case must be closed in DACS. Departure Cleared
Status code B in DACS should be used to close the case.

(1) Cancellation of Removal Denied. If cancellation is denied, and voluntary departure
has not been granted, the deportation officer should proceed with normal removal actions,
including DACS update.

(2) Cancellation Granted to Permanent Resident. If cancellation of removal is granted to a
Lawful Permanent Resident Alien, the alien retains status and the case must be closed in
DACS to reflect the relief granted. Departure Cleared Status code B in DACS should be
used to close the case.

(3) Cancellation Granted to Nonpermanent Resident. If cancellation of removal is granted
to a nonpermanent resident, the alien becomes dligible for adjustment of status and
should be processed accordingly. The Deportation Branch may assist the Examinations
Branch in processing these cases. The case must be closed in DACS to reflect the relief
granted. Departure Cleared Status code B in DACS should be used to close the case.

20.3 Asylum.

Asylum, pursuant to section 208 of the Act, is among the most common forms of relief
sought by alienswho are in removal proceedings. Regulations governing jurisdiction,
filing, employment authorization, and adjudication are found in 8 CFR Part 208. Except
as otherwise provided in section 208(a)(2) of the Act, asylum claims must be filed within
one year of entry into the United States. Asylum claims are ordinarily first adjudicated by
an Asylum officer. However, once an alien is placed into removal proceedings, an initia
asylum claim may also be filed with the immigration judge.

If an aien in custody indicates they would like to apply for asylum, provide them with
Form 1-589, Application for Asylum and Withholding of Removal, and supporting forms.
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You are required to advise dl aliens of the availability of free legal services. [See
detention standards in Appendix 26-1 of this manual.]

Once an dienis granted asylum by an immigration judge during the course of aremoval
hearing, the proceedings are terminated. Once asylum is granted, employment
authorization may be granted pursuant to 8 CFR 274a.12(a)(5). The case must be closed
to reflect the relief granted. Departure Cleared Status code B in DACS should be used to
close the case.

Motions to Reopen or Reconsider. The Service is not prohibited from filing a motion to
reopen or reconsider in accordance with 8 CFR 3.2 (Motions before BIA) and 3.23
(Motions before the Immigration Judge). If conditions change in the country from which
asylum has been granted, there was fraud in the application, or other conditions exist, the
BIA or an immigration judge may terminate the prior grant of asylum (see 8 CFR
208.24).

20.4  Withholding or Deferral of Removal.

(@ Genera. Other forms of relief, similar to asylum, are withholding of removal and
deferral of removal. Normally, an immigration judge or the Board of Immigration
Appeals makes the decision on withholding or deferral of removal. An aien will be
considered for these forms of relief if the alien has filed Form 1-589 for asylum in
removal proceedings.

(b) Withholding of Removal Based on Protected Characteristic in the Refugee
Definition. Section 241(b)(3) of the Act restricts the removal of an aien to a country
where the alien's life or freedom would be threatened because of the alien's race, religion,
nationality, membership in a particular social group, or political opinion. Aliens
convicted of particularly serious crimes both inside and outside of the United States,
aliens deemed to pose a security risk to the United States, and aliens who have
participated in the persecution of others are ineligible for withholding of removal.

(c) Withholding of Removal under the Convention Against Torture. The United States
is obligated to abide by the United Nations Convention Against Torture and Other Cruel,
Inhuman, or Degrading Treatment or Punishment (Convention Against Torture). Section
2242 of the Foreign Affairs Reform and Restructuring Act of 1998, Pub L. 105-277,
provides for how the U.S. will comply with the Convention Against Torture. Under
Article 3 of the Convention Against Torture, the United States has agreed not to return a
person to another state where he or she would be tortured. The regulations regarding
claims under the Convention Against Torture are found at 8 CFR 208.16, 208.17 and
208.18. Aliens under docket control may qualify to apply for withholding under these
regulations. An alien granted withholding of removal may be granted employment
authorization.

(d) Limitations of Withholding of Removal. The following are limitations to this form
of relief:
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(1) Removal to Third Country. Withholding of removal is country specific. Thereisno
prohibition on removing an aien to athird country where the alien would be safe from
persecution or torture.

(2) Does Not Qualify an Alien for Adjustment of Status. Thereis no provision for an
alien who has been granted withholding of removal to adjust statusto that of a Lawful
Permanent Resident based on the grant.

(3) Motions to Reopen or Reconsider. The Service is not prohibited from filing amotion
to reopen or reconsider in accordance with 8 CFR 3.2 (Motions before BIA) and 3.23
(Motions before the Immigration Judge). If conditions change in the country to which
withholding of removal has been granted, there was fraud in the application, or other
conditions exist, the BIA or an immigration judge may terminate withholding previously
granted by an immigration judge (see 8 CFR 208.24).

(e) Deferral of Removal under the Convention Against Torture can be found in 8 CFR
208.17. An dien who isineligible for withholding of removal because of criminal
activity, security reasons or persecution of others, may be granted deferral of removal to
the country where it is more likely than not the alien would be tortured. Thereis no
prohibition on removing an aien to athird country where the alien would be safe from
torture. Deferral of removal does not negate or limit the application of law, regulation, or
policy relating to the detention of the aien.

Adjustment of statusis not available to an alien granted deferral of removal. Deferral of
Removal may be terminated in accordance with 8 CFR 208.17(d), 8 CFR 208.17(f) and 8
CFR 208.18(c). The alien can request that deferral be terminated under 8 CFR 208.17(€).

20.5 PrivateBills.
This subject is discussed in detail in Chapter 23 of the Special Agent's Field Manual.
20.6  Restoration or Adjustment of Status and Waivers.

(@ Generd. If an dienisgranted adjustment of status or relief by an immigration
judge, the Deportation Branch must close the case in DACS. Departure cleared status B
should be used to close these cases. Depending on local office policy, deportation officers
may assist in further processing of the alien for an alien registration card if applicable.

(b) Adjustment of Status. Some aliensin or subject to removal proceedings may seek
relief from deportation through adjustment of status to permanent residency. Such
adjustment may be granted by an immigration judge during the course of removal
proceedings. Additionally, actual commencement of removal proceedings may be
deferred by the arresting or processing officer where it appears the alien may be entitled
to some form of relief. Section 245 of the Act is the principal authority for adjustment of
status to permanent resident. Occasionally, adjustment may be granted pursuant to
section 249 of the Act, Creation of Records of Lawful Admission for Permanent
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Residence, or one of several other special adjustment provisions set by Congress from
timeto time.

Not al aliens, even those with an approved visa petition, are eligible for adjustment. If an
alien has an approved visa petition, but no visa number is available, he or she may not
apply for adjustment. Section 204(a) of the Act specifies those aliens who have
immediate relative status, as well as those with preference status. Categories of those who
are not eligible are described in detail within section 245 of the Act. Each of the other
special provisions also has specific conditions and restrictions.

(c) Discretionary Waivers Which May Apply in Removal Proceedings. An aienin
removal proceedings may apply for certain waivers which overcome the grounds for
removal. Section 237 of the Act contains the terms and conditions of waivers which
apply to certain classes of deportable aliens. Section 212 of the Act contains the terms
and conditions of waivers which apply to certain classes of alienswho are inadmissible or
were inadmissible at time of entry or adjustment of status.

(d) Reinstatement to Status and Change of Status. In some instances, an alien who has
fallen out of status may be eligible for reinstatement to his or her original status or may
be éigible for a change to another nonimmigrant status. Questions regarding such matters
should be referred to the local Examinations Branch for consideration.

(e) Temporary Protected Status (TPS). Section 244 of the Act provides for "Temporary
Protected Status' for nationals of countries designated by the Attorney General, based on
natural disasters, civil unrest, etc. Section 20.9 of this chapter contains more information
on TPS. Also, you may want to view the information on TPS found at
http://www.immigration.gov/graphics/services/tps inter.htm.

20.7 Stay of Deportation or Removal.

(@) Generd. A stay of deportation or removal reflects an administrative decision by the
Service or areviewing body that removal against an alien should not proceed. It may be
granted after the completion of aremoval proceeding when the only remaining step in a
case isthe physical removal of the alien. A stay of deportation or removal is not
considered an immigration benefit or waiver because it only bestows temporary relief
from removal upon the aien.

(b) Stays Granted by the Service. If afina order has been entered based on
deportability, the District Director has wide discretion to grant a stay of deportation or
removal. If the fina order has been entered against an inadmissible arriving alien, the
District Director may stay immediate execution of the order as explained in 20.7(b)(2)
below.

(1) Deportable Aliens Ordered Removed. When there are compelling humanitarian

factors, or when a stay is deemed to be in the interest of the government, a District
Director may grant a stay of deportation or removal for such period of time and under
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such conditions as he or she deems necessary. A stay of deportation or removal under this
paragraph may also be granted by a District Director upon his or her own initiative
without application being made by the aien. The detention rules found at 8 CFR Part 241
are applicable to adeportable alien granted a stay of deportation or removal.

(2) Inadmissible Arriving Aliens Ordered Removed. Section 241(c)(2) of the Act alows
the Attorney General to stay the removal of an aien arriving at a port of entry. However,
astay of removal under this section requires a determination either that immediate
removal is not practicable or proper, or the alien is needed to testify in the prosecution of
another person in acriminal trial. Aliens granted a stay because their removal is
impracticable or improper must be detained. Aliens who are granted a stay to testify in a
criminal prosecution, however, may be released if certain conditions are met. The alien
must post a bond of at least $500, must agree to appear when required to testify and for
removal, and must agree to any other conditions prescribed by the Attorney General.

(c) Staysfor Appedsor Judicia Review. Timely filed requests for post hearing
reviews may stay removal depending on the case. However, the District Director may, in
his or her discretion, remove an aien who has filed an untimely appeal, unless the court,
an immigration judge, or the BIA has affirmatively stayed removal.

(1) Appealsto the Board of Immigration Appeals (BIA). Under 8 CFR 3.6, the timely
filing of an appeal of adecision by the Immigration Court will operate as an automatic
stay. This appliesto appeals of al decisions by the Immigration Court except an appeal
of adenial of amotion reopen or reconsider or denial of arequest for a stay of
deportation or removal. The Service shall take al reasonable steps to comply with a stay
granted by an immigration judge or the BIA. However, such a stay shall cease to have
effect if granted (or communicated) after the alien has been placed aboard an aircraft or
other conveyance for removal and the normal boarding has been completed. See 8 CFR

241.6(c).

(2) Requests for Judicial Review. The filing of a petition seeking review in federal court
does not stay the removal of an alien unless the reviewing court affirmatively orders a
stay. See 8 CFR 241.3 and section 242(b)(3)(B) of the Act.

(3) Motions to Reopen or Reconsider. The filing of a motion to reopen or motion to
reconsider before the Immigration Court or BIA does not operate as an automatic stay of
deportation or removal, unless the removal order wasissued in absentia. See 8 CFR
1003.2(f) and 8 CFR 1003.23(b)(1)(v).

(d) Injunctive Relief from Removal. In conjunction with other proceedings, aU.S.
District Court Judge or other judge will sometimes issue an order that prohibits a Service
action. On occasion the removal of an alien or class of alienswill be stayed by a
temporary restraining order or an injunction. A temporary restraining order is an
emergency remedy of short duration. There are many kinds of injunctions and the period
of time covered by an injunction may vary. Close communication with the United States
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Attorney and the Office of General Counsel through your District Counsels officeis
essential to insure compliance with the order of the court.

(e) Adjudication and Decision. Title 8 CFR 241.6 governs administrative stays of
removal. An alien ordered removed may apply for a stay of deportation or removal on
Form 1-246, Application for Stay of Deportation or Removal. The application for
administrative stay of removal should be filed with the District Director having
jurisdiction over where the alien resides. There are a multitude of reasons for filing for a
stay. Common reasons include the need for urgent medical treatment, disposition of
property, and unrelated legal proceedings. The adjudication of a stay of deportation or
removal is often delegated to a deportation officer. Care should be exercised to verify any
claimed facts, such as serious medical problems, etc. The decision of the District Director
isfinal and may not be appea ed administratively. Neither the filing of the application
request nor the failure to receive notice of disposition of the request shall delay removal
or relieve the alien from strict compliance with any outstanding notice to surrender for
deportation or removal.

(f) Employment Authorization. Thereis no statutory or regulatory authority to grant
employment authorization to an alien based on a grant of a stay of deportation or
removal.

20.8 Deferred Action.

(@ General. A District Director may, in hisor her discretion, recommend deferral of
(removal) action, an act of administrative choice to give some cases lower priority and in
no way an entitlement, in appropriate cases. The deferred action category recognizes that
the Service has limited enforcement resources and that every attempt should be made
administratively to utilize these resources in a manner which will achieve the greatest
impact under the immigration laws. In making deferred action determinations, the factors
listed in paragraph (b), among others, should be considered.

Deferred action does not confer any immigration status upon an aien, nor isit in any way
areflection of an alien'simmigration status. It does not affect periods of unlawful
presence as defined in section 212(a)(9) of the Act, and does not ater the status of any
alien who is present in the United States without being inspected and admitted. Under no
circumstances does deferred action operate to cure any defect in status under any section
of the Act for any purpose. Since deferred action is not an immigration status, no alien
has the right to deferred action. It is used solely in the discretion of the Service and
confers no protection or benefit upon an alien. Deferred action does not preclude the
Service from commencing removal proceedings at any time against an alien. Any request
by an alien (or another party on behalf of such alien) for deferred action should be
considered in the same manner as other correspondence. The aien should be advised that
he or she may not apply for deferred action, but that the Service will review the facts
presented and consider deferred action as well as any other appropriate course of action.
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(b) Factorsto be Considered. The following factors, among others, should be
evaluated as part of a deferred action determination:

(2) The Likelihood That the Service Will Ultimately Remove the Alien Based on Factors
Including:

likelihood that the alien will depart without formal proceedings (e.g., minor child who
will accompany deportable parents);

age or physical condition affecting ability to travel;
the likelihood that another country will accept the alien;

the likelihood that the alien will be able to qualify for some form of relief which
would prevent or indefinitely delay removal.

(2) Sympathetic Factors: The presence of sympathetic factors which, because of adesire
on the part of administrative or judicial authorities to reach afavorable decision, could
result in adistortion of the law with unfavorable implications for future cases.

(3) Priority Given to a Class of Deportable Aliens: Whether or not the individual isa
member of a class of deportable aliens whose removal has been given a high enforcement
priority (e.g., dangerous criminals, alien smugglers, drug traffickers, terrorists, war
criminals, habitual immigration violators).

(4) Service Cooperation with Other Agencies. Whether the alien's continued presencein
the U.S. isdesired by local, state, or federal law enforcement authorities for purposes of
ongoing criminal or civil investigation or prosecution.

(c)  Procedures. Normally a decision to recommend deferred action is made by the
District Director, but in limited circumstances, the decision may be made by the Eastern
Service Center Director.

(2) District Director. If the District Director recommends that removal action in an aien's
case be deferred, the Director shall advise the Regional Director of such recommendation
using Form G-312, Deferred Action Case Summary. The District Director shall sign the
recommendation and shall explain the basis for his or her recommendation. The Regional
Director shall consider the recommendation and determine whether further action on the
alien's case should be deferred. The decision whether or not to defer action shall be
communicated in writing by the Regional Director to the District Director. Upon receipt
of notification of deferra by the Regional Director, the District Director shall notify the
applicant, by letter, of the action taken and advise the alien that he or she may apply for
employment authorization in accordance with 8 CFR 274a.12(c)(14). A decision not to
defer action in such a case does not need to be separately communicated to the alien.
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(2) Center Director (Eastern). In limited circumstances, Eastern Service Center Director
may defer action on removal of an aien. Upon approval of an Form [-360 petition by a
battered or abused spouse or child in his or her own behalf, the director shall separately
consider the particular facts of each case and determine if deferred action is appropriate.
Although the approval of such a petition will weigh in favor of deferred action, each
decision must be considered individually, based on al the facts present and the factors
discussed above. Upon deferral of action, the Center Director shall advise the alien, by
letter, of the action taken and advise him or her of eligibility to request employment
authorization. A decision not to defer action in such a case does not need to be separately
communicated to the alien. Upon deferral of removal action, the Center Director shall
include a copy of the G-312 in the alien's A-file and forward the file to the local Service
office having jurisdiction over the alien's residence for docket control.

(d) Employment Authorization. Although deferred action is not an immigration status,
an alien may be granted work authorization based on deferred action in his or her case,
pursuant to 8 CFR 274a.12(c)(14).

(e) Periodic Review. Interim or biennia reviews should be conducted by both District
and Regional Directors to determine whether deferred action cases should be continued
or the alien removed from the deferred action category. District reviews must determine
if thereisany change in the circumstances of the case and report any pertinent facts to the
Regional Director. Results of the review and arecommendation to continue or terminate
deferred action shall be reported to the Regional Director via memorandum. The

Regional Director shall endorse the memorandum with his or her decision and return it to
the District Director for inclusion in the alien'sfile.

District Directors must also review deferred action cases within their jurisdiction which
were originally granted by the Eastern Service Center Director. Changed circumstances
in such cases must be reported to the Center Director for consideration of terminating the
deferred action.

Regions should compare statistics among their districts to ensure consistent application of
this highly sensitive program.

(f) Termination of Deferred Action. During the course of the periodic review, or a any
other time if the District Director determines that circumstances of the case no longer
warrant deferred action, he or she shall notify the Regional Director of the changed
circumstances and recommend termination. The Regional Director shall determineif the
deferred action should be terminated and notify the District Director of the decision. The
District Director shall, in turn, notify the alien of the decision by letter. The aienis not
entitled to an appeal of this decision. The Eastern Service Center Director may also
terminate deferred action in any case he or she originally granted. If the Eastern Service
Center Director terminates deferred action, he or she must report the decision to the
Regional Director and to the appropriate District Director.
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Upon termination of deferred action, any relating employment authorization must be
revoked.

20.9 Exercising Discretion.

(@ Distinguishing Prosecutorial from Adjudicative Discretion. In the course of their
duties, Service officers are likely to encounter avariety of situationsin which they may
be called upon to make discretionary decisions. The legal requirements, and the available
scope of discretion, will depend upon the type of discretionary decision being made.
There are two general types of discretion: prosecutorial (or enforcement) discretion, and
adjudicative discretion.

Prosecutorial discretion is adecision by an agency charged with enforcing the law to
enforce, or not enforce, the law against someone. To put it another way, a prosecutorial
decision is a choice whether to exercise the coercive power of the state in order to deprive
an individual of aliberty or property interest, under alaw that provides the agency with
authority to take such an action. The term "prosecutorial™ can be deceptive, because the
scope of decisions covered by this doctrine include decisions, such as whether to arrest a
suspected violator, other than the specifically "prosecutoria™ decision whether to file
legal charges against someone. Adjudicative discretion, by contrast, involves the
affirmative decision whether to grant a benefit under adjudicative standards and
procedures provided by statute, regulation or policy that provide the agency with a
measure of discretion in determining whether to provide the benefit.

The distinction between the discretion exercised in an adjudicative decision regarding an
affirmative grant of a benefit and a prosecutorial decision is afundamental one; yet, it is
sometimes blurred and difficult to determine in the immigration context. Some decisions
that may, on their face, look like a benefit grant -- such as an INS stay of removal or
grant of deferred action -- really are just mechanisms for formalizing an exercise of
prosecutorial discretion. Others, such as voluntary departure, include elements of both
"benefit" and enforcement. Many proceedings combine both adjudicative and
prosecutorial discretion, such as aremoval proceeding in which an asylum application,
adjustment of status, or arequest for cancellation of removal, is at issue. Officers who are
in doubt about what standards may apply to a decision because of uncertainty about what
type of discretion isinvolved should consult their supervisor and/or Service counsel.

Service enforcement decisions involving prosecutorial discretion may involve either a
liberty or a property interest. Decisionsinvolving aliberty interest that are likely to be
relevant to a deportation officer's duties include:

whom to arrest;

whom to refer for criminal prosecution;
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whether or not to put an aien in removal proceedings, as opposed to or offering some
lesser consequence of his or her immigration violation such as voluntary departure or
voluntary return, or simply not pursuing the matter further;

whether to place an alien in detention (but note that detention discretion has been
limited by statute, such as section 236(c) of the Act) and

whether to execute an order of removal.

INS prosecutoria decisionsinvolving property interests include whether to seek a carrier
fine, civil document fraud or employer sanctions money penalty, or forfeiture against
INA violators.

Adjudicative discretion, on the other hand, is exercised in certain specific types of benefit
applications such as:

adjustment of status,
change of nonimmigrant status;

extension of nonimmigrant stay;

asylum;

cancellation of removal;

voluntary departure

certain employment authorization requests; and
various waivers of inadmissibility.

Such discretionary action is specifically provided in statute or regulation for these cases.
Other types of adjudicative actions, such as visa petitions, may not have any discretionary
component.

(b) Exercising Prosecutoria Discretion. The "discretion™ in prosecutorial discretion
means that prosecutorial decisions are not subject to review or reversal by the courts,
except in extremely narrow circumstances. For thisreason, it is a powerful tool that must
be used responsibly. Because the Service has only limited resources, decisions must
regularly be made concerning which cases are the most appropriate use of these
resources. INS officers are not only authorized by law but also expected to exercise
discretion in ajudicious manner at all stages of the enforcement process -- from planning
investigations to enforcing final orders -- subject to their chains of command and to the
particular responsibilities and authorities applicabl e to their specific position. Decisions
whether or not to initiate removal cases or take other enforcement action must be made
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consistently and the officer must be able to articul ate their reasoning behind their actions.
Each exercise of prosecutorial discretion must consider the individual facts of the case.
Arbitrary application of enforcement tools must be avoided.

For alegal opinion on the exercise and limitations of prosecutorial discretion within the
Service, seethe Special Agent's Field Manual Appendix 14-5. A memorandum from the
Commissioner, dated Nov. 17, 2000, also discusses prosecutorial discretion (see Specid
Agent's Field Manua Appendix 14-6).

(c) Exercising Adjudicative Discretion. Each type of adjudicative benefit has specific
eigibility requirements and includes certain restrictions. Individuals denied some benefits
(such as asylum) as aresult of a discretionary decision by the Service might have further
opportunities for review of the decision, while other discretionary decisions (such as
denial of employment authorization) may not be subject to appeal. In an adjudicative
decision involving an exercise of discretion, the criteriathat should be applied may be
found in precedent decisions or in Service regulations. These regulations and decisions
should always be consulted for guidance. Whenever an adverse adjudicative decision
involving an exercise of discretion is made, the grounds for such denial must be givenin
the notice of denial. Failure to do so may result in judicial review premised on an abuse
of discretion. [See Jarechav. INS, 417 F. 2nd 220 (5th Cir. 1979).] (Revised DD00-06)

20.10 Temporary Protected Status vs. Deferred Enforced Departure.

Section 244 of the INA contains information concerning Temporary Protected Status
(TPS). The Attorney Genera of the United States, after consultation with appropriate
agencies of the Government, may designate nationals of any foreign state (or a part of
such foreign state) as deserving of TPS. In addition to nationals, the Attorney General
may a so include aliens who have no nationality but last resided in the designated foreign
state. Aliens who have been granted TPS may not be removed from the United States
during the designated protected period and qualify for work authorization. The initia
period of designation is not less than 6 months and not more than 18 months. At least 60
days prior to the expiration of the designated period, the Attorney General must review
the conditions of the designated state to determine if TPSis still warranted. Extensions of
TPS designations normally are in 6 to 18 month increments at the Attorney Generals
discretion. Applications for TPS are made on Form [-821.

(& Conditionsthat may warrant TPS designation for a particular state. The Attorney
General may grant TPSif there is an on-going armed conflict within the state that may
cause harm to aliens that are returned to that state. Earthquakes, floods, droughts,
epidemics or other environmental disasters that would result in temporary, but
substantial, disruptions of living conditions may result in TPS designations. A foreign
state being temporarily unable to handle the return of nationals of that state may also
result in adesignation. Granting a TPS designation to a particular state must not be
contrary to the interests of the United States.
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(b) TPSImpact on Removals. Aliens who have registered for TPS may not be removed
from the United States. Denia of TPS benefits results in the continuation of the removal
process. Aliens who have been granted TPS benefits receive an automatic stay of removal
and cannot be removed until the expiration of the designated removal period. A grant of
TPS does not affect the detention status of an alien who is subject to mandatory
detention; however, it should be considered when determining the custody of an alien
who may be releasable. Alienswho arein removal proceedings normally have their case
administratively closed. The decision screen in DACS should be updated but the case
remains open under docket control.

(c) Deferred Enforced Departure (DED). Unlike TPS, DED is not statutory and
emanates from the United States Presidents constitutional powers to conduct foreign
relations. TPS may be granted by the Attorney General but DED must come from the
President in the form of an Executive Order. Presidential orders of DED are published in
the Federal Register. Aliens who have been granted DED are normally granted work
authorization per 8 CFR 274A.12(A)(11). Aliens who have been granted DED may not
be removed from the United States until the designated period of DED has expired. If an
alien falls under the protection of DED, the comment screen in DACS should be updated.

20.11 Nicaraguan Adjustment and Central American Relief Act (NACARA) and
Haitian Refugee Immigration Fairness Act (HRIFA).

(@ Nicaraguan Adjustment and Central American Relief Act (NACARA). The
NACARA amending the INA through Public Law 105-100 was signed into law on
November 19, 1997. It provides various immigration benefits and relief from removal to
certain Central Americans, Cubans and nationals of former Soviet bloc countries.
Specificaly, the law provides that eligible Nicaraguans or Cubans can be considered for
adjustment of statusto that of a permanent resident alien. Additionally, certain

Guatemal ans, Salvadorans and nationals of former Soviet bloc countries were eligible to
apply for suspension of deportation or special rule cancellation of removal under the
criteriathat existed for suspension of deportation prior to the enactment of 1IRIRA.

(b) Nicaraguans and Cubans eligible for adjustment to lawful permanent residence
(LPR). Nicaraguans or Cubans who could establish they had been physically present in
the United States for a continuous period beginning not later than December 1, 1995, and
ending not earlier than the date the application for adjustment is granted, and who were
not inadmissible to the United States under any provision of Section 212(a) of the INA
except paragraphs (4), (5), (6)(A), (7)(A) and (9)(B), could apply for adjustment of status
to that of an LPR. See 8 CFR 245.13(a). A spouse, minor child, or unmarried son or
daughter of an eligible principa beneficiary may also apply for benefits as a dependent
provided the qualifying relationship existed when the principal beneficiary was granted
adjustment of status. Under 8 CFR 245.13(c), certain waivers of inadmissibility may be
available to aliens who are otherwise inadmissible under section of 212 of the Act, if
applicable, in accordance with 8 CFR 212.7. Pursuant to 8 CFR 245.13(c)(2), a
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regulatory waiver may be available to aliens who are inadmissible under sections
212(a)(9)(A) and 212(a)(9)(C) of the Act.

(c) Benefitsfor Guatemalans, Salvadorans. In order to be eligible for suspension of
deportation or special rule cancellation of removal, Guatemalans and Salvadorans must
demonstrate that they were ABC class members who had not been apprehended at the
time of entry after December 19, 1990, or who filed an application for asylum on or
before April 1, 1990, either by filing an application with the Service or filing the
application with the Immigration Court and serving a copy of that application on the
Service. In addition, the applicant shall not have been convicted of an aggravated felony.
Such aqualifying aien may apply for special rule cancellation of removal by the process
discussed below.

(d) Former Soviet Bloc Nationals. Aliens who have not been convicted of a aggravated
felony, and who entered the United States on or before December 31, 1990, applied for
asylum on or before December 31, 1991, and, at the time of filing the asylum application,
were nationals of the Soviet Union, Russia, any republic of the former Soviet Union,
Latvia, Estonia, Lithuania, Poland, Czechoslovakia, Romania, Hungary, Bulgaria,
Albania, East Germany, Y ugoslavia or any former state of Y ugoslavia, may apply for
special rule cancellation of removal by the process discussed section 20.11(e).

(e) Application Process for Special Rule Cancellation of Removal. Specia rule
cancellation of removal is adjudicated under the same standards that existed for
suspension of deportation prior to enactment of [IRIRA. In order to be eligible, an aien
may not have been convicted of an aggravated felony. A principal applicant for special
rule cancellation of removal (an alien described in paragraphs (a)(1) or (a)(2) of 8 CFR
240.61) shall be presumed to have established that deportation or removal from the
United States would result in extreme hardship to the applicant or to a qualifying relative.
See 8 CFR 240.64(d). The Service can rebut the presumption of extreme hardship by
proving that it is more likely than not that neither the applicant nor aqualifying relative
would suffer extreme hardship if the applicant were deported or removed from the United
States. See 8 CFR 240.64(d)(2) and (3). Where an application is filed with the Service, if
the presumption of hardship is rebutted, the application can be dismissed and the case can
be referred to the Immigration Court where the applicant can have another review of the
application. If the Immigration Court determines that extreme hardship will not result
from deportation or removal from the United States, the application will be denied. The
applicant has the burden of also proving that he or she has been continuously physically
present in the United States for a period of not less than 7 yearsimmediately preceding
the date the application was filed, and that s/he has been a person of good moral character
during that period.

(f) Derivative Applicants for Special Rule Cancellation of Removal. An alienwho is
the spouse, child, or unmarried son or daughter of an individual described in 8 CFR
240.61(a)(1), (2), or (3), at the time a decision is made to suspend the deportation or
cancel the removal of that individual may aso apply for suspension of deportation or
special rule cancellation of removal. Such derivative applicants do not get the
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presumption of extreme hardship, and accordingly have the burden of proving that their
deportation or removal would result in extreme hardship to themselves or to a qualifying
relative. The applicant has the burden of also proving that he or she has been
continuously physically present in the untied States for a period of not less than 7 years
immediately preceding the date the application was filed, and that she has been a person
of good moral character during that period.

(g) Detention and Removal actions regarding NACARA applicants. Although the
deadline for filing the applications expired on March 31, 2000, 8 CFR 3.43 alowed
certain aliens to file amotion to reopen under section 203(c) of Public Law 105-100. The
deadline for filing the motions to reopen expired on June 19, 2001. Regardless of the
expired deadlines, you may encounter aliens who still have pending applications for
benefits under NACARA. If you encounter an alien who claimsto have aNACARA
application pending you should check all applicable Service databases to determine
whether the application is still pending. In addition, crimina record checks must be
conducted to determine if the alien is subject to mandatory detention. If the alien has no
criminal record and the NACARA application is still pending, s/he should not be
detained. The following are three scenarios involving aliens whose applications have
been denied and the actions that should be taken in each case:

(1) Removal proceedings have never been initiated. In this case, the aliens application has
been denied and the alien should be referred to Investigations for the processing of a
Form 1-862, Notice to Appear.

(2) Removal proceedings wereinitiated at one time but were administratively closed to
allow the alien an opportunity to apply for NACARA benefits. The Service should file a
motion to recalendar with the Immigration Court to allow the hearing process to continue.
Custody determinations should be made on each case individually using existing custody
determination guidelines and the guidance found in the December 18, 1997 memorandum
signed by the Executive Associate Commissioner, Office of Field Operations. See
Interim Guidance Nicaraguan Adjustment and Central American Relief Act.

(3) Thedien has apre-existing Order of Removal that was held in abeyance due to the
NACARA application. Custody determinations should be made on a case-by-case basis
utilizing existing custody determination guidelines and the guidance found in the
December 18, 1997 memorandum signed by the Executive Associate Commissioner,
Office of Field Operations. The Service must complete a Form [-290(c) and serveit on
the Immigration Court. The court will make the determination if the NACARA benefit
was properly denied. If the court determines the benefit was properly denied, the removal
actions may proceed. If the determination is made that the denial was not proper, the
court will adjudicate the application.

Aliens who had been ordered deported were eligible to apply for adjustment under the
NACARA. Thefiling of an application automatically held the removal of thealienin
abeyance. If an alien was a mandatory detention case, the filing of the application did not
affect the aliens custody.
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Additional information about NACARA 203 rules may be found in 8 CFR 240.60 and 8
CFR 3.43. If questions arise involving NACARA applicants, consult the District
Counsels office or the Examinations branch.

(h) Haitian Refugee Immigration Fairness Act (HRIFA). The HRIFA became law on
October 21, 1998, under Public Law L. 105-277. Division A, Title IX of the law dealt
specifically with HRIFA. Section 902 of the HRIFA provided for the adjustment of status
to that of lawful permanent resident for certain Haitians. Haitians wishing to apply for
adjustment of status under HRIFA must have submitted their applications on Form 1-485,
Application to Register Permanent Residence or Adjust Status using [-485 Supplement C,
HRIFA Supplement to Form [-485 Instructions, prior to March 31, 2000. Although the
deadline has passed, officers may still encounter Haitians who have applications pending
for thisrelief.

(i) Detention and Removal actions regarding applicants for benefits under HRIFA. The
removal of Haitians who were clearly digible for adjustment under HRIFA was held in
abeyance. Officers encountering aliens who claim to have a HRIFA application pending
should check all applicable Service databases to determine whether the application is still
pending. In addition, criminal record checks must be conducted to determineif the alien
is subject to mandatory detention. If the alien has no criminal record and the HRIFA
application is till pending, s/he should not be detained. The following are three scenarios
involving aliens whose applications have been denied and the actions that should be
taken in each case:

(1) Removal proceedings have never been initiated. In this case, the aliens application has
been denied and the alien should be referred to Investigations for the processing of a
Form 1-862, Notice to Appear.

(2) Removal proceedings wereinitiated at one time but were administratively closed to
allow the alien an opportunity to apply for HRIFA benefits. The Service should file a
motion to recalendar with the Immigration Court to allow the hearing process to continue.
Custody determinations should be made on each case individually using existing custody
determination guidelines and the guidance found in the December 22, 1998 memorandum
signed by the Executive Associate Commissioner, Office of Field Operations. See
Interim Guidance Haitian Refugee Immigration Fairness Act of 1998 (HRIFA).

(3) Thedien has apre-existing Order of Removal that was held in abeyance due to the
HRIFA application. Custody determinations should be made on a case-by-case basis
utilizing existing custody determination guidelines and the guidance found in the
December 22, 1998, memorandum signed by the Executive Associate Commissioner,
Office of Field Operations. The Service completes a Form 1-290(c) in order to certify the
denial of HRIFA benefits to the Immigration Court. The court then determines whether
HRIFA adjustment was properly denied.

Thefiling of an application automatically held the removal of the alien in abeyance. If an
alien was a mandatory detention case, the filing of the application did not affect the aliens
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custody. Additional information about HRIFA rules may be found in Section 902 of the
HRIFA and 8 CFR 245.15. If questions arise involving HRIFA applicants, consult the
District Counsels office or the Examinations branch.

20.12 Voluntary Departure.

Voluntary departure may be granted by the INS or an immigration judge under the

conditions specified in section 240B of the Immigration and Nationality Act. See Chapter
13 of this Manual for an explanation of voluntary departure.

Chapter 21  Legal Proceedings

21.1  Executive Office for Immigration Review (EOIR)

21.2 Board of Immigration Appeals (BIA)

21.3 Immigration Courts

21.4 Rdief from Removal

215 Motionsto Reopen; Motions to Reconsider

21.6 Motionsto Recadendar

21.7 Stays of Removal

21.8 Office of Immigration Litigation

21.9 Federa Court Procedures

References;

INA: 101(b)(4), 208, 235, 236, 240, 240B, 242

Regulations: 8 CFR 3, 103.5, 208, 235, 236, 240, 241

Other: BIA Practice Manual
21.1 Executive Office for Immigration Review (EOIR)

(a) EOIR Introduction. The Executive Office for Immigration Review (EOIR) was
created on January 9, 1983, through an internal Department of Justice (DOJ)
reorganization that combined the Board of Immigration Appeals (BIA) with the
immigration judge function previously performed by the Immigration and Naturalization
Service (INS). In addition to establishing EOIR as a separate agency within DOJ, this
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reorganization made the immigration courts independent of the INS, the agency charged
with enforcement of federal immigration laws.

EOIRs Office of the Chief Immigration Judge supervises 209 immigration judges located
in 51 courts throughout the United States. Eighteen of the 51 immigration courts are
located in either detention centers or prisons. Additionally, immigration judges travel to
more than 100 other hearing locations to conduct proceedings. At each proceeding, atrial
attorney represents the United States government, while the respondent alien appears on
his or her own behalf or retains an attorney at no expense to the government. An
immigration judge decides if the alien is removable as charged. An immigration judges
decision is administratively final, unless appealed or certified to the BIA.

TheBIA, located in Falls Church, VA, conducts appellate review of decisions rendered
by immigration judges. Another EOIR component, the Office of the Chief Administrative
Hearing Officer (OCAHO), resolves cases concerning employer sanctions, immigration-
related employment discrimination and document fraud. For additional information, refer
to the EOIR website at: www.usdoj.gov/eoir

(b) EOIR Process. Aliens charged with violating the immigration laws are issued a Notice
to Appear (NTA). During court proceedings, aliens appear before an immigration judge
and either contest or concede the charges. During some proceedings, the judge may
adjourn and set a continuance date for various reasons, such as allowing the alien time to
obtain representation or to file an application for relief. After hearing the case, the judge
renders adecision. Proceedings may aso be adjourned for other reasons, such as
administrative closures and changes of venue.

Additionally, immigration judges consider other matters, such as bonds and motions. If
detained, the alien may be required to post a bond before release. If the alien disagrees
with the bond amount set, the alien has the right to ask an immigration judge to
redetermine the bond amount. During bond redetermination hearings, judges may decide
to raise, lower, or maintain the origina bond amount. In some cases, the judge will
eliminate the bond completely, or change any of the bond conditions over which the
immigration court has authority. Aliens may also request by motion the reopening or
reconsideration of a case previously heard by an immigration judge. Generally, aliensfile
such motions because of changed circumstances. Denia of amotion may be appeaed to
the BIA or to the federal courts. The Government may also file motions to reopen or
reconsider a case.

21.2 Board of Immigration Appeals (BIA)

(a) Role. The Board of Immigration Appeals is the highest administrative tribunal on
immigration matters in the United States. The BIA isresponsible for applying the
immigration and nationality laws uniformly throughout the United States. Accordingly,
the BIA has been given nationwide jurisdiction to review the orders of immigration
judges and certain other decisions described in 8 CFR 1003.1, and to provide guidance to
the immigration judges, and others, through published decisions. The BIA istasked to
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resolve the questions before it in amanner that isimpartial and consistent with the
Immigration and Nationality Act and regulations, and to provide clear and uniform
guidance for immigration officers, immigration judges, and the general public on the
proper interpretation and administration of the Act and itsimplementing regulations. [See
8 CFR 1003.1(d)(1).]

The BIA isaso responsible for the recognition of organizations and the accreditation of
representatives wishing to appear before the INS, the Immigration Courts, and the BIA.

(b) Location within the federal government. The BIA is a component of the EOIR and,
along with the Office of the Chief Immigration Judge (OCIJ) and the OCAHO, operates
under the supervision of the Director of the Executive Office for Immigration Review,
within the Department of Justice. [See 8 CFR 1003.0(a) and 1003.1.]

(c) Relationship to the Immigration Courts. The OCIJ oversees the administration of the
Immigration Courts nationwide and exercises administrative supervision over
immigration judges. The immigration judges, as independent adjudicators, make
determinations of removability, deportability, and inadmissibility, and adjudicate
applicationsfor relief. The BIA, in turn, reviews the decisions of the Immigration Courts.
The decisions of the BIA are binding on the Immigration Courts, unless modified or
overruled by the Attorney General or afederal court.

(d) Jdurisdiction. The BIA generally has the authority to review appeals from the
following:

decisions of immigration judges in removal, deportation, and exclusion proceedings
(with some limitations on decisions involving voluntary departure, pursuant to 8 CFR

1003.1(b)(1)-(3));

decisions of immigration judges pertaining to various forms of relief from removal or
deportation identified at 8 CFR 1003.1(b);

decisions of immigration judges on motions to reopen in absentia proceedings;

some decisions pertaining to bond as provided in 8 CFR 236, subpart A;

decisions on family-based immigrant petitions, the revocation of family-based
immigrant petitions, and the revalidation of family-based immigrant petitions (except

orphan petitions);

decisions regarding waivers of inadmissibility for nonimmigrants under section
212(d)(3) of the Act;

decisions of immigration judges in rescission of adjustment of status cases, as
provided in 8 CFR Part 246.
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(e) Scope of review. The BIA may review questions of law, discretion, and judgment in
appeals of immigration judge decisions de novo. The BIA does not engage in de novo
review of factsin appeals of immigration judge decisions. The BIA reviews immigration
judges findings of fact, including findings as to credibility, only to determine whether the
findings of fact are clearly erroneous. The BIA may review all issues arising in appeals
from immigration officer decisions de novo. [See 8 CFR 1003.1(d)(3)].

21.3 Immigration Courts

() Immigration Court Decisions. As a general matter, immigration judges decide issues
of removability, deportability, and admissibility, and adjudicate applications for relief.
The BIA has broad authority to review the decisions of immigration judges. See 8 CFR
1003.1(b). While the Immigration Courts and the BIA are both components of the
Executive Office for Immigration Review, the two are separate and distinct entities.
Thus, administrative supervision of immigration judges is vested in the Office of the
Chief Immigration Judge, not the BIA.

After a hearing, the immigration judge will either render an oral decision or reserve the
decision and issueit at alater date. Decisions may include a determination on whether the
Government should remove the alien from the United States or whether the alien isto be
granted relief.

During immigration court proceedings, some aliens are represented by a private attorney
or an authorized representative while others represent themselves. Before representing an
alien, attorneys or accredited representatives must file a Notice of Appearance, Form
EOIR-28 with the Immigration Court. For those aliens without counsel, the immigration
judge will explain their rights.

(b) Failuresto Appear. When an dien failsto appear (FTA) for a hearing, an immigration
judge will usually conduct an in absentia (in absence of) hearing and order the alien
removed from the United States. Before an immigration judge orders the alien removed
in absentia, the trial attorney must establish by clear, unequivocal, and convincing
evidence that proper notice of the hearing was provided to the alien and that the dlienis
removable.

21.4 Relief from Removal

There are various forms of relief from removal for which aliens may apply. For a genera
overview of the various forms of relief from removal see Chapter 20 of thisfield manual.

21.5 Motions to Reopen; Motions to Reconsider

(a) Form and filing requirements. There is no officia form for filing a motion before the
BIA. Motions should not be filed on aNotice of Appeal, Form EOIR-26, which is used
exclusively for the filing of appeals. Motions and supporting documents must comply
with the general rules and procedures for filing. These are described in the BIA Practice
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Manual, Chapter 5.2(b). The BIA prefers that motions and supporting documents be
assembled in acertain order. See BIA Practice Manual, Chapter 3.3(¢)(i)(B).

(b) Motion to reopen. A motion to reopen asks the BIA to reopen proceedings in which
the BIA has already rendered adecision in order to consider new facts or evidence in the
case. See BIA Practice Manual, Chapter 5.6.

(c) Motion to reconsider. A motion to reconsider either identifies an error in law or fact in
aprior BIA decision or identifies achange in law that affects a prior BIA decision and
asksthe BIA to re-examineits ruling. A motion to reconsider is based on the existing
record and does not seek to introduce new facts or evidence. When acaseisreviewed on
reconsideration, the administrative body, in effect, placesitself back in time and
considers the case on the record as though a decision had never been entered. Matter of
Cerna, 20 1&N Dec. 399 (BIA 1991), affd 979 F.2d 212 (11th Cir. 1992). See BIA
Practice Manual, Chapter 5.7.

Note: Motions filed by the Government are not always subject to the same rules as those
filed by the aien. For casesin removal proceedings, the Government may not be subject
to time and number limits on motions to reopen. See 8 CFR 1003.2(c)(2) and (3). For
cases brought in deportation or exclusion proceedings, the Government is subject to the
time and number [imits on motions to reopen, unless the basis of the motion isfraud in
the original proceeding or a crime that would support termination of asylum. See 8 CFR
1003.2(c)(3)(iv).

Note: If amotion involves adetained or incarcerated alien, the motion should clearly
state that information. The BIA recommends that the cover page to the motion be
prominently marked "DETAINED" in the upper right corner and highlighted, if possible.

(d) Bases for Denial of Motions. Motions may be denied for the following reasons:
(1) Motions to Reopen:
Where primafacie digibility for the relief sought has not been established. INSv.

Jong HaWang, 450 U.S. 139 (1981); INSv. Abudu, 485 U.S. 94 (1988); Shaar v. INS,
141 F.3d 953 (9th Cir. 1998).

Where the evidence submitted was not previously unavailable or is not material. See 8

CFR 1003.2(c).

If the relief sought is discretionary, where the BIA finds that a favorable exercise of
discretion is not warranted. INS v. Doherty, 502 U.S. 314 (1992); Matter of Coelho, 20
|&N Dec. 464 (BIA 1992).

(2) Motions to Reopen or Motions to Reconsider:

AILA InfoNet Doc. No. 09100571. (Posted 10/05/09)



The motion is untimely filed. See Matter of Beckford, 22 1&N Dec. 1216 (BIA 2000)
(where the basis of an untimely motion is the failure of the INS to prove removability,
alien must show a substantial likelihood that the result would be different and prove that
he is not removable) and Matter of Susma, 22 &N Dec. 947 (BIA 1999) (motion to
reopen must be filed within 90 days of the final administrative/BIA decision; timeis not
counted from the denial of a petition for review).

(e) In absentia proceedings. There are special rules pertaining to motions to reopen
following an aliensfailure to appear for a hearing. An aien who wishesto file amotion
to reopen in response to an immigration judges removal order rendered after the alien
failed to appear at his or her hearing, must file the motion to reopen directly with the
immigration judge, explaining the reasons for his or her failure to appear. The alien may
not file an appeal directly with the BIA. Matter of Guzman, 22 I&N Dec. 722 (BIA
1999). Such motions are subject to strict deadlines under certain circumstances discussed
at 8 CFR 1003.2(c)(3)(i)-(iii).

(f) Joint motions; BIA motions. Motions that are agreed upon by al parties and are
jointly filed are not limited in time or number. See 8 CFR 1003.2(c)(3)(iii). The BIA may
reopen a case on itsown at any time.

(g) Motionsinvolving criminal convictions. Any motion that alleges that a criminal
conviction has been overturned, vacated, modified, or disturbed in some way must be
accompanied by clear, corroborating evidence that the conviction has actually been
disturbed. An intention to seek post-conviction relief, mere eligibility for post-conviction
relief, or pending review of acriminal conviction is generally insufficient to reopen
proceedings. Parties should be mindful of the numerical limit on motions.

21.6 Motions to Recalendar

When proceedings have been administratively closed, and a party wishes for those
proceedings to be placed back on the Immigration Courts docket, the proper motion isa
motion to recalendar, not a motion to reopen. A motion to recalendar should provide the
date and the reason for the closure. A copy of the closure order should be attached, if
available. Motions to recalendar should be properly filed, clearly captioned, and comply
with the general motion requirements. Motions to recalendar are not subject to time and
number restrictions.

21.7 Stays of Removal

[Effect of stayson removal period is reserved.]

[For genera overview of stays See Chapter 20.7 of thisfield manual.]

21.8 Office of Immigration Litigation
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The Office of Immigration Litigation (OIL) conducts civil trials and appellate litigation in
the federal courts and represents the United States in civil suits brought against the
immigration bureaus, the State Department, and other agencies responsible for the
movement of citizens and aliens across U.S. borders. OIL is acomponent of the Civil
Division of the Department of Justice. It is not a component of the EOIR and is not
affiliated with the BIA.

21.9 Federa Court Procedures

(a) Federal District Courts. Congress has divided the country into ninety-four federal
judicia districts. In each district thereisaU.S. District Court. The U.S. District Courts
arethe federal tria courts -- the places where federal cases are tried, witnesses testify,
and juries serve. Within each district isa U.S. Bankruptcy Court, a part of the district
court that administers the bankruptcy laws.

Congress uses state boundaries to help define the districts. Some districts cover the entire
state, like Idaho. Other districts cover just part of a state, like the Northern District of
California. Congress placed each of the ninety-four districts in one of twelve regiona
circuits. Each circuit has a court of appeals. If you lose a case in adistrict court, you can
ask the court of appeals to review the caseto seeif the district judge applied the law
correctly. Thereisalso aU.S. Court of Appealsfor the Federa Circuit, whose
jurisdiction is defined by subject matter rather than by geography. It hears appeals from
certain courts and agencies, such asthe U.S. Court of International Trade, the U.S. Court
of Federal Claims, and the U.S. Patent and Trademark Office, and certain types of cases
from the district courts (mainly lawsuits by people claiming their patents have been
infringed).

Note: Judicial Review of Final Orders. A court may review afina order of remova only
if:

(2) the dien has exhausted all administrative remedies available to the alien as of right,
and

(2) another court has not decided the validity of the order, unless the reviewing court
finds that the petition presents grounds that could not have been presented in the prior
judicia proceeding or that the remedy provided by the prior proceeding was inadequate
or ineffective to test the validity of the order. [ See section 242 of the Act].

(b) Circuit Court of Appeals. A court of appeals hears appeals from the district courts
located within its circuit, as well as appeals from decisions of federal administrative
agencies. In addition, the Court of Appeals for the Federa Circuit has nationwide
jurisdiction to hear appeals in specialized cases, such as those involving patent laws and
cases decided by the Court of International Trade and the Court of Federal Claims.

(c) United States Supreme Court. The Supreme Court of the United States is the highest
court in the nation. Its magjor function is clarifying the law in cases of national importance
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or when lower courts disagree about the interpretation of the Constitution or federal
laws.

The Supreme Court does not have to hear every casethat it is asked to review. Each year,
losing parties ask the Supreme Court to review about 7,000 cases. These cases come to
the Court as petitions for writ of certiorari. The court selects only about 100 of the most
significant cases to review. (www.fjc.gov).

The decisions the Supreme Court hands down on these cases set precedents for the
interpretation of the Constitution and federal laws, precedents that all other courts, both
state and federal, must follow.

The power of judicia review makes the Supreme Court'srole in our government vital.
Judicial review isthe power of any court, when deciding a case, to declare that alaw
passed by alegislature or an action of an executive branch officer or employeeisinvalid
because it isinconsistent with the Constitution. Although district courts, courts of
appeals, and state courts can exercise the power of judicial review, their decisions about
federal law are always subject to review by the Supreme Court on appeal. When the
Supreme Court declares alaw unconstitutional, however, its decision can only be
overruled by alater decision of the Supreme Court or by an amendment to the
Constitution. Seven of the twenty-seven amendments to the Constitution have invalidated
decisions of the Supreme Court. However, most Supreme Court cases don't concern the
constitutionality of laws, but the interpretation of laws passed by Congress.

The Supreme Court consists of a Chief Justice and eight associate justices. Like federal
court of appeals and district judges, the justices are appointed by the President with the
advice and consent of the Senate. However, unlike the courts of appeals, the Supreme
Court never sitsin panels. All nine justices hear every case, and cases are decided by a
majority ruling.

(1) Writs of Certiorari. An order by a court to alower court requiring that the lower court
produce the records of a particular case tried so that the reviewing court can inspect the
proceedings and determine whether there have been any irregularities. Almost all parties
seeking review of their casesin the U.S. Supreme Court file a petition for awrit of
certiorari. The Supreme Court issues a limited number of writs, thus indicating the few
cases it iswilling to hear among the many in which parties request review.

(2) Writs of Habeas Corpus. A writ of habeas corpusisacivil remedy which permits a
person in custody to challenge the constitutionality of his or her conviction or sentence.
The court reviews whether the petitioner isin custody in violation of the Constitution or
laws or treatises of the United States. [ See section 236A of the Act].

Application: Habeas corpus proceedings may be initiated by an application filed with
the Supreme Court, any justice of the Supreme Court, any circuit judge of the United
States Court of Appeals for the District of Columbia Circuit, or any other district court
with proper jurisdiction to hear the case.
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Habeas Cases and POCR Reviews. For all Writs of Habeas Corpus filed in the United
States District Courts for cases that are within the 180-day period, the field will
coordinate with the United States Attorneys Office, Office of Immigration Litigation, and
Genera Counsdl. Cases beyond the 180-day period will be coordinated by HQCDU.

Note: Please also refer to Chapter 17: Post Order Custody Reviews, in thisfield
manual.

|1. Detention

Chapter 25: Detention Facilities

25.1 Generd

25.2 Types of Detention Facilities

25.3 Contract Jail Space

25.4 Contract Detention Space

25,5 Facility Detention Reviews

References:
Detention Management Control Program

Immigration and Naturalization Service Acquisition Procedures - INSAP-04-02,
Appendix 25-1.

Regulations:

Enforcement Standards, AM 4.1.500

251 General.

Enforcement of the Immigration and Nationality Act often involves detaining aliens
subject to removal from the United States. The Service operates or uses severa types of
detention facilities for this purpose.

25.2 Typesof Detention Facilities.

The following serve as detention facilities:

Service Processing Centers (SPCs), owned and operated by the Service.
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Contract Detention Facilities (CDFs), contractor-owned; operated jointly with the
Service.

Staging facilities owned and operated by the Service.
Federally owned; operated jointly with the U.S. Bureau of Prisons.
Contractor-owned; operated jointly with the U.S. Bureau of Prisons.

These facilities provide housing for persons taken into custody pending removal
proceedings or release on bond or personal recognizance. The detention facility is
responsible for the secure detention and personal welfare of the individual. Thisincludes,
among other things, food, housing, medical and dental care, clothing, and reasonable
recreational facilities.

SPCs use contract guard servicesto perform basic custodial duties.

CDFs provide detention services under competitively bid contracts awarded by the INS.
With the exception of facilities jointly operated with the Bureau of Prisons, all facilities
used by INS for the detention of aliens must adhere to the INS National Detention
Standards (NDS).

Staging Facilities are temporary housing facilities which serve as central collection points
for the Detention and Removal program. Staging facility personnel receive or pick up
aliens apprehended by DRO and other INS programs as well as other federal, state and
local law enforcement agencies and correctional facilities. Staging facility personnel
process detainees into Service custody, classifying and assigning them to detention
facilities. DEOs from staging facilities transport detaineesto EOIR, federal and state
courts, and consulates. Some staging facilities have travel officesto prepare notifications
and schedule removals, including escort arrangements. Staging facility supervisors
coordinate al JPATS and interdistrict transfers.

25.3 Contract Jail Space.

In addition to the detention facilities identified in section 25.2, above, the Service also
houses detainees in state, county and loca jails. The Service may use any jail that has
signed an Intergovernmental Service Agreement (IGSA)* with either the INS or the U.S.
Marshals Service (USMS)*. An IGSA isacontract between INS and a state, county or
municipa government obligating the INS to reimburse the other agency for the costs of
housing INS detainees. IGSA facilities house most of INS detainees. (See Immigration
and Naturalization Service Acquisition Procedures - INSAP-04-02, Appendix 25-1.)

25.4 Contract Detention Space.

The manager or warden of a state or local facility makes available to the INS a number of
beds on a per diem basis. Although day-to-day custodia care and control is the manager
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or wardens responsibility, every facility housing INS detainees for more than 72 hours
must comply with the NDS.

In some facilities, a permanent INS presence handles alien transportation and matters not
strictly custodial in nature. In others, where INS use of the facility is intermittent or of
such alow volume that a permanent Service presence would not be cost-effective, DRO
handles administrative matters. See Appendix 25-2.

25.5 Facility Detention Reviews.

(@ Facility Reviews. DRO regularly monitors facilities that house INS detainees for
compliance with the NDS. The Detention Management Control Program (DM CP) guides
the review process, setting forth the requirements and responsibilities of Headquarters,
Regional, District and facility staff charged with implementing the NDS. The DCMP
maintains all jail inspections results along with the distribution and notification protocol.

INS will not enter into a new IGSA or piggyback on a USMS contract before conducting
adetention review and evaluating the facilitys compliance with the national standards.

Officers from Headquarters conduct the reviews of SPCs and CDFs. Each District must
inspect the IGSA facilities under its jurisdiction for compliance with the NDS.

Detention reviews for IGSAsfall into two categories: jails or other facilities used to
house INS detainees for a period of 72 hours or more and jails or facilities used for less
than 72 hours. Since the standards to do not apply to under 72 hour facilities, this type of
inspection is an abbreviated version that concentrates on the basic conditions of
confinement.

The INS will not house detainees in any IGSA facility lacking an approved, current
inspection report.

(b)  Monitoring Instruments. Jail reviewers use the Review Guidelines that correspond
to each detention standard to document their findings. They record the inspection results
on Inspection Form, G-324a.

(c) Jail Inspections Procedures. The annual inspection cycle begins with a Management
Assessment. During the Management Assessment, DRO Headquarters officials working
with managers in the field base the priorities for the next years inspections on operationa
developments and issues that have recently emerged. They then update the review
guidelines that serve as guidance for individual facility reviews. At that point, the Review
Authority (see paragraph d, below) establishes review teams and publishes a schedul e of
facility reviews. The review team prepares an inspection report on each facility providing
the Officer in Charge (OIC) with a copy. The OIC must then address any deficiencies
noted in the review. Minor deficiencies may be corrected through immediate action while
other more complex deficiencies must be addressed through a Plan of Action. Thefile
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remains open until the reviewers find that all deficiencies have been corrected and
HQDRO concurs.

(d) Review Teams. The Deputy Executive Associate Commissioner, Office of
Detention and Removal, serves as the Review Authority (RA), who every year requests a
list of potential jail reviewers from each regional director.

Every reviewer must complete the facilities inspection and standards training offered by
HQDRO at regular intervals. Reviewers must attend refresher training at intervals of
three years or less to ensure consistency and uniformity among reviewers. The Director,

Detention and Transportation Division, manages the reviewer training and is responsible
for certifying reviewers qualifications and attendance at refresher programs.

Chapter 26: Detainee Services
References:
INA: 236

Regulations: 8 CFR 236.2, 236.3

Bureau of Prisons Program Statements and American Correctional Association 3rd
Edition Standards for Adult Local Detention Facilities.

Chapter 26, Detainee Services, iswholly contained in the Detention Operations Manual,
M-482, Appendix 26-1 of this Manual. Below are the titles of Detainee Services, which
are directly linked to the specified standard in the Detention Standards of the Detention
Operations Manual. The Detention Operations Manual can also be found on the

Site:

(b)(2)High

The Detention Standards establish uniform policies and procedures for the safe, secure,
and humane treatment of foreign nationals in ICE custody. Issues range from visitation
policies to procedures for handling detainee grievances. Each standard articulates ICE's
expectations applicable to every facility housing ICE detainees.

Implementation of the Detention Standards is mandatory for all ICE Service Processing
Centers (SPCs), Contract Detention Facilities (CDFs), and state and local government
facilities (IGSA facilities) that house | CE detainees for more than 72 hours.

Detainees Services

1. Accessto Legal Material

2. Admission and Release
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3. Correspondence and Other Mall

4. Detainee Classification System

5. Detainee Grievance Procedures

6. Detainee Handbook

7. Food Service

8. Funds and Personal Property

9. Group Presentation on Legal Rights

10. Issuance and Exchange of Clothing, Bedding, and Towels

11. Marriage Reguests

12. Non-Medical Emergency Escorted Trip

13. Recreation

14. Religious Practices

15. Staff-Detainee Communications

16. Telephone Access

17. Visitation

18. Voluntary Work Program

Chapter 27: Detainee Health Services

References:

U.S. States Public Health Division of Immigration Health Services Policy and Procedures
Manual, National Commission on Correctional Health Care, Joint Commission on
Ambulatory Health Care Organizations and American Correctional Association 3rd
Edition Standards for Adult Local Detention Facilities.

Chapter 27, Detainee Health Services, iswholly contained in the Detention Operations
Manual, M-482, Appendix 26-1 of this Manual. Below are the titles of Detainee Health
Services, which are directly linked to the specified standard in the Detention Standards of
the Detention Operations Manual. The Detention Operations Manual can also be found
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r Web Site:

The Detention Standards establish uniform policies and procedures for the safe, secure
and humane treatment of foreign nationals in ICE custody. Issues range from hunger
strikes to procedures for handling a detainee with aterminal illness. Each standard
articulates | CE's expectations applicable to every facility housing ICE detainees.

Implementation of the Detention Standards is mandatory for all ICE Service Processing
Centers (SPCs), Contract Detention Facilities (CDFs), and state and local government
facilities (IGSA facilities) that house | CE detainees for more than 72 hours.

Detainee Health Services

1. Hunger Strikes

2. Medical Care

3. Suicide Prevention and Intervention

4. Terminal IlIness, Advanced Directives, and Death

Chapter 28: Security and Control

References:

Bureau of Prisons Program Statements, Occupationa Safety and Health Administration
Regulations and American Correctional Association 3rd Edition Standards for Adult
Local Detention Facilities.

Chapter 28, Security and Control, is wholly contained within the Detention Operations

Manual, M-482, Appendix 26-1 of this Manual. Below are the titles of Security and

Control, which are directly linked to the specified standard in the Detention Standards of

the Detention Operations Manual. The Detention Operations Manual can also be found
E) Web Site:

(b)(2)High

The Detention Standards establish uniform policies and procedures for the safe, secure
and humane treatment of foreign nationals in ICE custody. Issues range from the
appropriate use of force to procedures for handling and disposing of contraband. Each
standard articulates | CE's expectations applicable to every facility housing ICE
detainees.

Implementation of the Detention Standards is mandatory for all ICE Service Processing
Centers (SPCs), Contract Detention Facilities (CDFs), and state and local government
facilities (IGSA facilities) that house | CE detainees for more than 72 hours.
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Security and Control

1.

2.

10.

11.

12.

13.

14.

15.

16.

17.

Contraband

Detention Files

Detainee Searches [Reserved)]

Detainee Transfers

Disciplinary Policy

Emergency Plans

Environmental Health and Safety

Hold Rooms in Detention Facilities

Key and Lock Control (Security, Accountability, and M aintenance)

Popul ation Counts

Post Orders

Security Inspections

Special Management Unit (Administrative Segregation)

Specia Management Unit (Disciplinary Segregation)

Tool Control

Transportation (Land Transportation)

Use of Force

[11. Property Management: Materials, Tools and Equipment

Chapter 30: Detainee Property M anagement

Detention Standards

Chapter 31: Firearms, Nondeadly Force and
Restraining Devices
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31.1 Firearms

31.2 Nondeadly Force

31.3 Restraining Devices

31.4 Protocol for Reporting Firearms Discharges

References;
INA: 287

Other: Chapter 15 of the Persona Property Handbook (M-429); INS Firearms Policy;
INS Enforcement Standard, Use of Restraints

31.1 Firearms
(@ Interim ICE Firearms Policy.

| have signed and authorized the release of the interim U.S. Immigration and Customs
Enforcement (ICE) Firearms Policy. This document shall serve an interim firearms policy
for ICE and shall supersede all legacy agency firearms policies, becoming effective on
July 7, 2004. This policy was the result of a great amount of dedication, effort and work
by many representatives from each |CE operational component and the ICE National
Firearms and Tactical Training Unit (NFTTU). The interim ICE Firearms Policy retains
the best of each legacy agency's policy and national firearms program. It isintended to
create a strong and comprehensive policy to unify our many operational e ementsin the
critical area of firearms and the related disciplines.

The NFTTU shall electronically distribute thisinterim policy to all of the ICE Senior
(SFIs) and post it on the NFTTU intranet website
(b)(High or immediate access and distribution to all ICE armed officers. The
d interim policy training to over two hundred and fifty (250) ICE
SFls as of the release of thisimportant interim policy. All ICE armed officers are
required to fully read and understand the new policy prior to the July 7, 2004
implementation date.

Program offices should commence familiarization to the new course of fire beginning
with the qualification period in July of 2004. ICE armed officers shall have two (2)
guartersto transition to the new course of fire. Effective January 1, 2005, this new course
of firewill beco

be ordered fro (b)(2) high

for practice and preparation for the transi d that in the future these
targets will be available through NI——I'TUThe NFTTU will provide
additional guidance to the SFIs and field lementation of this policy.
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The implementation of thisinterim policy is asignificant undertaking and is a milestone
in the progress ICE is making in the establishment of our new agency. If you have any
guestions or require assistance in implementing this new policy in any way, please
contact the NFTTU at NETTU@dhs.gov.

Signed: July 7, 2004
Michael J. Garcia
Assistant Secretary

(b) Officersentering on duty after July 7, 2004.  Any officer entering on duty after
the issuance of this Interim ICE Firearms Policy (Policy) shall be provided a copy of the
Policy and shall familiarize themselves with the provisions therein prior to taking any
action operationally as an armed | CE agent or officer. The Senior Firearms Instructor in
each office is responsible for ensuring al new officers either have been provided a copy
of the Policy during training at the ICE Academy or upon returning from successful
completion of the ICE Academy and prior to any operational activation.

(c) Provisions. The Policy provides the statutory authority to carry firearms,
identifies who is authorized to carry, what to carry and when to carry. It provides
guidance on proficiency and training as well as ammunition and firearms accountability,
maintenance, inspection and repair.

(d) Officer Inventory Responsibilities.  Individual officers are required annually to
conduct an inventory of their firearm(s) and soft body armor. As such, al officers are
required to obtain a PICS password and access to the Automated Inventory and
Maintenance System (AMI1S) for this purpose. Officers who have received their access
will enter AMIS on amonthly basisin order to keep their password active in order to
successfully conduct their inventory as required.

31.2 Nondeadly Force [Reserved]
31.3 Restraining Devices

The INS policy concerning the use of restraints is described in INS Enforcement
Standard, Use of Restraints Appendix 16-4 of this manual.

This standard applies to all ICE personnel who apprehend, take into custody, or are
otherwise involved in the detention of individualsin Service custody. The standard
includes a description of ICE policy concerning principles governing the application of
restraints, responsibility for determining risks of applying restraints, approved restraint
equipment and after-action review requirements.

31.4 Protocol for Reporting Firearms Discharges
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Chapter 322 Government Vehicles

32.1 Generd

32.2 Adgency Vehicles

32.3 Vehicle Acquisition, Maintenance, and Disposa

32.4 Vehicle Usage and Reporting Procedures

32.5 Pursuit and Emergency Vehicles

References

Regulations: 8 CFR 287.8; 41 CFR 102-34 (www.gpoaccess.gov/ecfr/ must have Internet
to access)

Other: Detention Standard: Transportation (Land Transportation), Chapter 36 of the
Detention Operation Manual (M-482) [Appendix 26-1]; Motor Vehicle Safety, Chapter
13 of the INS Environmenta Occupational Safety and Health Program Requirements,
AM s Handbook (M-

(b)(2)High

(b)()High erty Management,
AM 2.2.101; Home-To-Work Use Of Government-Operated Vehicle, AM 2.2.107.

32.1 Genedl.
All Detention and Removal personnel must be familiar with and abide by awide variety
of regulations and policies that relate to government vehicles. There are explicit
reguirements concerning:

Use of government vehicles to transport detained aliens

Safe operation of government vehicles

Proper authorization to use government vehicles

Acquisition, maintenance and disposal of government vehicles

Preparation of reports concerning government vehicle usage and maintenance

This chapter isintended to provide a central location from which to access these
regulations, policies and procedures.

32.2 Agency Vehicles.
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Detention and Removal personnel currently utilize several types of secure and non-secure
vehiclesto accomplish avariety of tasks. The HQDRO authorized Vehicle Ordering
Menu can be found as Appendix 32-1 of this manual. Additional information concerning
fleet manag dministration, Logistics Division,
Intranet simme Logistics Division Intranet
sitecan a the Personal Property Operations

Handbook (M-429)

(b)(2)High

(b)(2)High

Additional information specific to INS use-of-vehicle requirements is being prepared for
inclusion in Personal Property Management, AM 2.2.101 and Home-To-Work Use Of
Government-Operated Vehicle, AM 2.2.107. Government-wide regul ations concerning
u 34, which may be accessed viathe Internet

(b)(2)High
(b)(2)High
(b)(2)High 41 CFR 102-34 contains an abundance of information related to
government vehicles, arranged in a question-and-answer format. It includes information
on such issues as:

Use of agovernment vehicle for transportation between residence and duty station

What constitutes official use of a government vehicle

The relevance of state and local laws to government-operated vehicle usage

V ehi cle maintenance program requirements

Obtaining forms related to use of a government vehicle
Standards for proper procedures to follow when transporting detained aliensin
government vehicles are described in Detention Standard: Transportation (Land
Transportation), Chapter 36 of the Detention Operation Manual (M-482)[ Appendix 26-
1]. Any individual engaged in the transportation of detainees must be familiar with and
adhere to the requirements described in that document. Chapter 36 contains, anong other
items:

A list of forms, certificates and licenses required

A description of safety procedures to be followed

An explanation of reports to be compl eted.

An inventory of equipment that is required to be in each vehicle
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Additional safety requirements are described in Motor Vehicle Safety, Chapter 13 of the
INS Environmental Occupational Safety and Health Program Requirements, Motor
Vehicle Safety, AM 1.5.215. This document also describes proceduresto be followed in
the event of avehicle accident. Note that, at a minimum, each vehicleisto be equipped
with afire extinguisher, appropriate warning flares or reflectors, and afirst aid kit.

32.3 Vehicle Acquisition, Maintenance, and Disposal.

Details relating to acquisition (whether an initial purchase, a replacement or an
enhancement to the existing fleet), maintenance and disposal of Service vehicles can be
found in Chapter 18 of the Personal Property Operations Handbook (M-429) once
completed. Additional informat dministration,
Logistics Division, Intranet siteAIso see
Vehicle Ordering Menu, in Appendix 32-1 of the Field Manual.

32.4 Vehicle Usage and Reporting Procedures.

Personnel using a government vehicle are required to maintain severa reports. Form G-
886, Vehicle Utilization Log, must be completed to document:

The name of the operator of the vehicle

The purpose for which the vehicleis being utilized

The method used to authorize the operator to use the vehicle (for example,
Form G-391, Officia Detail; Form G-250, Travel Request Authorization; or
Form G-291, Authorization for Official Use of Government-Owned Automobile
During Other Than Normal Duty Hours)

The place the travel originates and the destination

The starting and ending mileage, date, and time
Form G-205, Government V ehicle Recurring Cost Record, is used to record the
accumulation of fuel costs and certain other minor costsincurred in the operation of a
vehicle. At the end of each month, the completed Form G-205 is to be submitted to the
employee assigned to the task of entering these figures into the Vehicle Accounting and
Reporting System (VARS). There are additional forms to be used in recording costs
incurred for vehicle maintenance and other items, that must also be entered into VARS.

See Chapter 18 of the Personal Property Operations Handbook (M-429).

Each vehicle is required to have onboard forms available for completion in the event of a
motor vehicle accident. These include Form SF-91, Operators Report of Motor Vehicle
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Accident and Form SF-91A, Investigation Report of a Motor Vehicle Accident. For
detailed information on what to do in the event of amotor vehicle accident, see Motor
Vehicle Safety, Chapter 13 of the INS Environmental Occupational Safety and Health
Program Requirements, AM 1.5.215.

32.5 Pursuit and Emergency Vehicles.

A vehicle pursuit is generally described in 8 CFR 287.8(¢) as an active attempt to
apprehend fleeing suspects who are attempting to avoid apprehension. The only Service
personnel authorized to initiate avehicular pursuit are Border Patrol Agents and
supervisory Border Patrol personnel. Accordingly, Detention and Removal personnel are
precluded by regulation from initiating a vehicle pursuit, unless specifically authorized
and designated by the Commissioner as needing this authority in order to effectively
accomplish their mission. Should this authority and designation ever be granted, the
requirements of 8 CFR 287.8(e) would have to be thoroughly reviewed and adhered to.

Chapter 33 Communications Equipment

33.1 Generd

33.2 Types of Communications Equipment

33.3 RadioUse

33.4 Adgency-Authorized Phonetic Alphabet and 10 Code

33.5 Disposa of Communications Equipment.

33.6 Cdlular Telephones and Paging Devices

33.7 Servicewide E-Mail System (cc:Mail)

33.8 Reqistration With National Law Enforcement Communications Center (NLECC)

References:
Regulations: none

Other: Part 111, Chapter 36, of the Detention Standard: Transportation (Land
Transportation) [contained in Appendix 26-1 of this manual]. Chapter 16 of the Personal
Property Operations Handbook (M-429). AM 3.2.213, Radio Networks, Systems, and

, "Information Resources Management”

(b)(2)High

AM 3.2.206, Electronic Mail (e-mail).
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331 Generd.

Agency personnel use several types of communications equipment to facilitate the
completion of their individual missions. The Personal Property Operations Handbook, M-
429, Chapter 16: Radios, Electronics, and Communication Equipment, deals with the
acquisition, inventory, maintenance and disposal of excess/surplus radios, electronics and
communications equipment, as well as the regulations relating to that equipment. See also
Radio Networks, Systems, and Equipment, AM 3.2.213.

33.2  Types of Communications Equipment.

(b)(2)High, (b)(7)e

33.3 RadioUse

Part 111, Chapter 36, of the Detention Standard: Transportation (Land Transportation)
[contained in Appendix 26-1 of this manual] describes exact procedures to be followed
for two-way radio use.

33.4 Agency-authorized Phonetic Alphabet and 10 code.

(b)(2)High, (b)(7)e
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(b)(2)High, (b)(7)e

33.5 Disposal of Communications Equipment.

(b)(2High, (b)(7)e

33.6 Cdlular Telephones and Paging Devices.

Many officers now carry so that they can be reached

at any time, if necessary. erty and are to be used
solely for government business. They should be protected from theft or misuse.
Remember that these devices are not considered secure. Therefore, classified, law
enforcement sensitive material, or information relating to confidential activities, should
not be discussed using such non-secure equipment.
33.7 Service-wide E-Mail System (cc:Mail).
There are very specific and detailed requirements that al agency employees must adhere
to in regard to the use and management of e-mail systems. AM 3.2.206, Electronic Mail
(e-mail), discusses each of the following subjects in detail:

Privacy

Determining when an e-mail is afederal record

Saving and deleting non-federal -record e-mail messages

Protecting system access

Permissible uses of the e-mail system

Prohibited uses of the e-mail system

Agency employee responsibilities
Employees in most offices have access to the agency-wide e-mail system (Lotus
cc:Mail). This system provides an efficient means of communicating between offices or

between personnel within an office. Some employees have access to e-mail through their
office workstation, a laptop computer, or both.
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The e-mail system isaso linked to the Internet, making el ectronic communication
possible with external entities. Such Internet messages should not be regarded as secure.
Remember that electronic messages, which are retained, become agency records that may
be obtained through the Freedom of Information Act [see General Counsel Opinion 89-
75]. It isthe responsibility of the individual user to determine which e-mail messages
need to be printed or archived and made a part of the agencys records. Department of
Justice Order 2880.1A, Information Resources M anagement
[http://10.173.2.12/dojorders/DOJ_2880.1A.htm] provides specific guidance regarding
employees' use of the Internet and the Department's ability to monitor such use.

33.8 Reqistration With National Law Enforcement Communications Center (NLECC).

Chapter 34 Fingerprinting

341 Generd

34.2 Authority

34.3 Whois Fingerprinted?

34.4 Specia Instructions for Single-prints

345 Who Takesthe Fingerprints?

34.6 Procedures for Taking Fingerprints.

34.7 Disposition and Storage of Ten-prints and Single-prints

34.8 Reports on Disposition of Criminal Charges

References:
INA: Section 262 [8 USC 1302]

Regulations: 8 CFR 103.2(e), 236.5, 264.1

Other: Special Agents Field Manua (M-490), Chapter 16.1; Special Agents Field Manual
Appendix 16-1, FBI Guidelines for Preparation of Fingerprint Cards; Special Agents
Field Manual Appendix 16-2, FBI Reference Guideto Aid in Understanding Arrest
Abbreviations; Special Agents Field Manual Appendix 16-3, INS Servicewide
Fingerprint Policy; Special Agents Field Manual Appendix 45-1, Procedures for Entering
Lookout and Alert Records into IDENT.

341 Generdl.
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One of the more important functionsin any police activity is the taking of fingerprints
and the processing of fingerprint cards. The science of fingerprint identification is based
on the fact that the patterns formed by the friction ridges appearing on the inner surfaces
of the fingers and hands are individually characteristic, permanent, and unchangeable.
Fingerprint patterns follow general types that have been scientifically divided and
classified into groups and are easily indexed and recorded for identification purposes.

This chapter and the related references are intended to assist officersin the preparation of
the FBI Criminal Fingerprint Card, Form FD 249, and live-scan printing systems.
Included are examples and instructions that will identify the correct manner in which data
isto be recorded on the fingerprint card. It isimportant to remember that if any of the
required fields are | eft blank, the card is rejected without further processing. Making use
of thisinformation will help you to receive prompt identification results by reporting
correct information in a standardized manner.

The FBIs Identification Division maintains fingerprint records and name index cards,
including al known aliases of persons coming to their attention through the submission
of fingerprint charts from various sources. These prints have been submitted to the FBI
by law enforcement agencies throughout the United States, territories and possessions
and many foreign countries. Thisinformation is available to the Service upon request,
and is used in processing applications for naturalization and other types of applications,
aswell asto obtain information pertaining to the criminal record of persons subject to
investigation.

The FBI maintains arecord of the fingerprints of all persons arrested by the Service and
of persons excluded, deported, or removed. Should such persons subsequently come to
the attention of another law enforcement agency, which is a contributor to the FBI's
fingerprint files, the FBIs reporting system will notify the Service of the person's
whereabouts and the nature of the subjects charges. However, the FBI does not maintain
the fingerprints of Service benefit applicants, once checked against the FBI fingerprint
databases.

34.2  Authority.

Immigration officers have statutory and regulatory authority to fingerprint aliens for a
variety of purposes, primarily section 262 of the Act, and 8 CFR sections 236 and 264.

34.3 WhoisFingerprinted?

The INS Servicewide Fingerprint Policy found in Special Agents Field Manual Appendix
16-3, prescribes Service fingerprint requirements that encompass who is fingerprinted,
what finger isto be utilized for single-prints, who takes the fingerprints, disposition and
storage of fingerprints, and disposition of criminal charges/immigration benefits.

Form FD-249 is used to fingerprint every alien 14 years of age or older who has been:
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(@ takeninto custody with or without awarrant of arrest per 8 CFR section 287;
(b) served with aNoticeto Appear in removal proceedings;

(c) found to have willfully violated status as a crewman, or taken into custody for
deportation as a crewman under section 252(b) of the Act;

(d) removed from the United States under any provision of the Act (expedited removal,
administrative removal, judicial removal, reinstated removal, or removal pursuant to an
order of an immigration judge);

(e) arrested by the Service and presented for prosecution for acriminal offense;

(f) found inadmissible or has applied for admission or otherwise encountered at a Port-
of-Entry and identified as malafide, where a supervisor deems appropriate;

The INS requires applicants and petitioners age 14 to 79 for certain immigration benefits
to be fingerprinted by an authorized fingerprint site via Form FD-258, Applicant
Fingerprint Card, for the purpose of conducting FBI criminal background checks.

Aliens deemed subject to the registration and fingerprinting requirements of section 262
of the Act (see Inspectors Field Manual, Chapter 15.11 and Appendix 15-9, for NSEERS
registration procedures) are normally fingerprinted viathe IDENT system.

34.4 Special Instructions for Single-prints.

Only the right index finger will be utilized on agency-issued cards or enforcement forms,
however, if aclear right index fingerprint is not possible then the fingersin the following
order will be utilized: |eft index, right thumb, left thumb, right middle, left middle, right
ring, left ring, right little, left little.

The location and size of the print will be uniform on all agency-issued cards to permit the
single-print to be used for verification to establish positive identification.

345 Who Takes the Fingerprints?
Fingerprint training for agency and contract employees must be based upon the standards

published in Special Agents Field Manual Appendix 16-1, FBI Guidelines for Preparation
of Fingerprint Cards.

(a) FD-258, Applicant Fingerprint Card. Applicants and petitioners using Forms FD-258
may be fingerprinted by an agency employee trained in fingerprinting techniques and
procedures or by atrained employee at an Application Support Center.

(b) FD-249, Crimina Fingerprint Card. Aliens being fingerprinted on Form FD-249 may
be fingerprinted only by an agency employee or contract employee trained in
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fingerprinting techniques and procedures or by an employee of alaw enforcement agency
similarly trained.

(c) R-84, Disposition Form. Form R-84 shall be prepared at the time of processing. In the
case where criminal prosecution is contemplated, Form R-84 (two sets) shall be prepared
to timely record administrative and criminal disposition. The final disposition of each
case shall be reported to the FBIs Identification Division on Form R-84.

34.6  Procedures for Taking Fingerprints.

(b)(2)High, (b)(7)e

(b)(2)High

AILA InfoNet Doc. No. 09100571. (Posted 10/05/09) ICE.000149.09-684



(b)(2)High
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(b)(2)High
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(b)(2)High
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(b)(2)High
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For aiens for whom fingerprints are required under specia projects, per 8 CFR
264.1(f), the ten-print card will be sent to the Biometric Support Center (address can be
found in Appendix 1-1) only if the aien was not enrolled electronically by field officers.

34.8 Reports on Disposition of Criminal Charges.

The final disposition of each case must be reported to the FBI Identification Division. If
the final disposition is not available when the fingerprint card is submitted, FBI Form R-
84 will be prepared and forwarded with the case. Notification, which must be prepared
after receipt of verification of departure or endorsed warrant of removal, isthe
responsibility of the office holding the file, even though the alien may have departed or
been deported through a district other than the district of origin. When the FBI number is
unknown, furnish date of birth, sex, and fingerprint classification if known.

Final disposition shall be shown as follows: "Removed,” "Departed voluntarily,” " Status
adjusted to lawful permanent resident,” "Notice to Appear canceled,” "Proceedings
terminated by 1J (BIA)," Alienage not established,” "Released as U.S. citizen (or lawful
resident alien),” "Alien died," followed in each instance by the date of occurrence. If the
alien was deported or departed voluntarily to Mexico, add such information after the date,
in appropriate cases, or "viaairlift to Mexico." "Departed voluntarily" includes the case
of an alien who departed from the United States before the expiration of the voluntary
departure time granted in connection with an alternate order of removal.

Where INS participates (by submitting ten-prints) in a State criminal history records
system, the case agent must also report the disposition of every criminal arrest to the
State.

Subsequent dispositions not included on the fingerprint card are required to be filed on
Form R-84 before a case can be closed. The lack of filing dispositions on the part of
Service personnel can be extremely frustrating to the FBI and other interested agencies.
The responsible Detention and Deportation officer will advise the FBI of the removal of
criminal aliens.

Chapter 35. Uniforms

References.  Article 25, Agreement Between INS and the National Border Patrol
Counsel (NBPC), M-422. Article 25, Agreement between INS and the National
Immigration and Naturalization Service Counsel (NINSC), M-203.

Guidance on all issues concerning uniforms, uniform allowances and personal
appearance (for both uniformed and non-uniformed personnel) islocated in Article 25 of
the Agreement between INS and the National Immigration and Naturalization Service
Counsal (NINSC), M-203. Guidance for individuals who are included in the Border
Patrol bargaining unit isfound in Article 25 of the Agreement Between INS and the
National Border Patrol Counsel (NBPC), M-422.
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Chapter 36: Service Records

36.1 Introduction to Government Records Systems

36.2 Records Security Requirements

36.3 Introduction to Automated Records Systems

36.4 Automated Case-File Creation, Maintenance and Tracking Systems

36.5 Automated Case-Processing Systems (Immigration Services)

36.6 Automated Case-Processing Systems (Enforcement)

36.7 Automated Systems (Management)

36.8 Data Sharing Interconnection Security Agreements (ISA)

References:

Other: AM 3.3.101; Record Operations Handbook; INS Managers. Y our Records
Responsibilities.

36.1 Introduction to Government Records Systems.

The Department maintains a wide variety of records. It has access to numerous records
maintained by other agencies as well. Knowing how to use these records is critical to the
successful accomplishment of our mission. The purpose of this chapter is to increase your
knowledge of how to effectively use available records.

A record is defined as any material created or received as aresult of an official
government action, that is preserved, and which contains evidence or information of
value. A variety of storage and retrieval methods are utilized to organize these records
and to optimize their usefulness. They include traditional systems such as placing written
or printed documents, photographs or videotapes in file folders; as well as more advanced
methods of storage for electronic databases and mail messages.

There are mandated procedures to be followed when storing, accessing or releasing any
government record. General guidelines, applicable to all agency records regardless of
their format, are described in the Records Operations Handbook. Particularly helpful is
the Alphabetical Table of Contents as well as the document: INS Managers:. Y our
Records R ecords Operations Handbook on the
Intranet at (B)@High, (b)(7)e

Basic procedures for handling alien records that are stored in A-files can be found in Part
[1-1 of the Records Operations Handbook, A-file Basics. Other chapters of the ROH
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include instructions regarding processes such as Consolidation of A-files, Proper
Handling of Action-required Material, and Obtaining Certification for Copies of Records.
Procedures specific to Detention and Removal personnel are included throughout this
manual in the appropriate chapters.

Automated systems are becoming more readily available to store, maintain, access and
process a variety of records. Procedures relating to individual automated record systems
are described in the remaining sections of this chapter. For information on other agency
record systems, see Chapter 41 of this manual.

36.2 Records Security Requirements.

In addition to having a critical need to access information from Departmental records,
immigration officers and other employees have an obligation to protect those records
from unauthorized release, tampering or destruction. Accordingly, all employees with
access to Departmental record systems must be familiar with, and abide by, the security
requirements for each system of records, including password issuance and protection.

Genera procedures relative to records security, including the handling of classified and
limited-official-use materials and compliance with FOIA and Privacy Act provisions, are

moval personnel, such as DACS and CIS, are subject to limited official

use.

For specific security requirements for each of the available systems of records, see the
related section of this chapter. For security procedures relative to various interagency
systems, see Chapter 41 of this manual aswell as Chapter 33 of the Inspectors Field
Manual. [Also see AM 3.2.209 regarding automated-systems security, AM 3.2.204
regarding password requirements, and Chapter VI of the Security Officer's Handbook.

36.3 Introduction to Service Automated Records Systems.

Subsequent sections of this chapter briefly describe a number of available automated
record systems. Included are references to tools, such as user manuals, that are designed
to assist in the utilization of each system. Users of all automated systems should aso be
aware of the availability of the Help Desk [see ICE Help Desk], which was established to
support users encountering problems with automated systems.

NOTE: When using any automated system to conduct a search, it is critical that the user
be aware of exactly which databases the particular system is querying at any given time.
For example, an NCIC search can mean a search of any number of the various databases
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contained within NCIC, depending on how the search isinitiated. Likewise, an IBIS
search may query certain databases within NCIC, but not others, depending on which
type of query is conducted.

Part 1-15 of the Records Operations Handbook (ROH) contains a brief overview of most
agency-wide and interagency systems available to immigration personnel, complete with
references and links to the user manual for each system listed. As an alternative to
searching through the subsequent sections of this chapter (or Chapter 41) for non-agency
automated systems, users may find it more convenient to access the information from that
location. The Application Systems Catalogue is an additional source of information
concerning automated records systems. Also, Part 1-15 of the ROH suggests using the
search function on the Intranet (Powerport) to search for further information that may be

N oetion e s <
information on the Intranet. for the

36.4 Automated Case-File Creation, Maintenance and Tracking Systems.

(@ Central Index System (CIS). CISisthe primary system used to create, maintain and
track Service A-Files. It displays the current File Control Office (FCO) for each A-File,
aswell asalimited history of the previous FCO and any requesting FCO. It contains
limited biographical information, some case information (related to both enforcement and
benefit actions), and historical datarelated to the individual. There are also links and
references to information contained in other automated records systems.

The CIS Manual contains considerable information that is helpful in understanding the
contents of CIS, navigating through CIS by use of numerical or alphabetical jump codes,
aglossary, adata-element dictionary and information on accessing INS standard tables. It
also includes further information concer

considerations relat
the CIS Manual and (b)()High for the CIS
Quick Reference Gu

(b) Receipt Alien File Accountability and Control System (RAFACS). RAFACS tracks

the location of A-Files, T-Files, Sub-Files, W-Files and Receipt Files within alocal

office. A daily interface between CIS and RAFACS helps keep track of the physical

location of A-Files. The RAFACS Manua may be of some value to the routine user, but

contains in-depth descriptions of functions typically used only by employeesin the Office

of Records. The best source of information concerning the use of RAFACS by Detention
or training officer. See

(b)()High

(c) National Files Tracking System (NFTS). NFTS s scheduled to replace RAFACS.
When fully implemented, it will be easier to track files on anational basis. After
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completion of Phase 1, the web-enabled national version will enable the tracking of files

nationally from a centralized Oracle database. In addition to tracking A-Files and Receipt

Files, NFTS will track Certificate Files, Substitute Files, Temp Files and Work Files. It

will aso track duplicates for al file types except Receipt Files, aswell as the number of

file consolidations (for example, an A-File consolidated into another A-File) and types of

file combinations (for example, an A-File combined with aT-File). NFTS deployment
ual, is available on the Intranet at

(b)(2)High

36.5 Automated Case-Processing Systems (Immigration Services Division).

(8 Computer-Linked Application Information Management System 3.0 (CLAIMS 3).
CLAIMS 3 isadistributed, transaction-based system designed to replace an earlier
system known as FARES. It supports the processing of applications received by service
centers, captures fee information, and provides a mechanism to account for funds
received. CLAIMS 3 also enables the tracking of the status of applications and petitions
for benefits under the Act, when a service center handles those applications and petitions.
Field offices can query CLAIMS 3, but it is not updated with data from applications and

peiionsbeing hancle by fied ofioes. ST

(b) Computer-Linked Application Information Management System 4.0 (CLAIMS 4).

CLAIMS 4 was initialy designed to provide a mechanism for handling naturalization

cases. However, the system is being revised to provide a means of tracking the status of

any request for a benefit under the Act, from work authorization to citizenship. CLAIMS

supports interfaces with Service and non-Service records systems, such asthe INS

Centra Index System (CIS), the Receipt and Alien File Accountability and Control
nformation Center (NCIC). See

(b)(2)High

(c) Employment Authorization Document System (EADS). EADS is a standalone
desktop system used to capture data and to generate a standardized identification
document when temporary employment authorization is granted to an alien. The
information contained on the card is stored in an automated database where it can be
accessed by terminal inquiry. Datafrom EADS is uploaded to CLAIMS 3 and CIS to
provide a consolidated record. EADS has the capacity to generate alien registration
receipt numb S.

cll (b)(2)High

(b)(2)High

(d) Refugees, Asylum & Parole System (RAPS). RAPS provides case tracking and
management capability for all INS Asylum casework. RAPS interfaces with CIS, DACS,
NAILS, RAFACS, and ANSIR. RAPS produces Noticesto Appear (NTA), among other

(b)(2)High
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(e) Re-engineered Naturalization Application Casework System (RNACS). RNACSis
acentralized Integrated Data Management System (IDMS) database system resident at
the Justice Data Center, Ddlas. It is alegacy system that has been replaced by CLAIMS
4. It isused to find information on certain older naturalization cases. See

(b)(2)High

(f) Image Storage and Retrieval System (ISRS). ISRS isacentralized INS data

repository consisting of formatted records of biographical data (name, date of birth,

mothers first name, fathers first name, and country of birth) and biometrics data (digital

images of facial picture, fingerprints, and signature) collected from certain INS-issued

documents. Datais collected from documents such as the Alien Registration Recel pt
he Border Crossing Card. See

(b)(@)High

36.6 Automated Case-Processing Systems (Enforcement).

(@ Deportable Alien Control System (DACS). DACS isthe primary case-processing
system used by Detention and Removal personnel. DACS is an automated docket-control
system that provides information concerning the status of individuals who have been
placed in removal proceedings or who have been ordered removed from the United
States. The DACS User Manual isincluded as Appendix 36-1. Standard procedures for
the use of DACS in case processing are described throughout the various chapters of this
Field Manual.

(b) Enforcement Case Tracking System (ENFORCE) Remova Module (EREM).
EREM stands for ENFORCE Removals Module. ENFORCE is an integrated system that
supports al INS enforcement processing and case management. EREM is the modul e of
that system that is being developed to support INS detention and removal operations.
EREM will track removal cases from the time that apprehension processing is complete
through final removal (or other action that resultsin case closure). EREM will also track
detainees held in INS custody, both in INS facilities (including U. S. Marshals Services
prisoners held in INS detention facilities in some instances) as well asin facilities owned
and operated by other agencies and private companies.

EREM will support detention and removal operations by producing many of the forms
needed and by automating a variety of clerical and administrative tasks. EREM will
support management by providing statistical and other information regarding detention
neral information can be viewed at
(b)(@High EREM development and design documentation can
be accessed from the Requirements and Enterprise Model site at

(b)(2)High

(c) Automated Nationwide System for Immigration Review (ANSIR). ANSIR isthe
Information Resource Management System that provides the Executive Office for
Immigration Review (EOIR) with case tracking and management information, office
automation, internet/intranet, and automated legal research services. See the EOIR site at
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(b)(@High [Note: Thislink may only work from the INS
Intranet via Internet Explorer, and not via Netscape, depending on the users Netscape
Settings.]

Although not an enforcement system, officers can access ANSIR directly, for the purpose
of obtaining a court date in order to place the date on a Notice to Appear (NTA). By
placing a court date on the NTA prior to personal service of the NTA on an alien, you can
establish that the alien was properly notified of his court date, should the alien fail to
appear for the scheduled hearing. Each enforcement field office should have at least one
individual who istrained and has access to ANSIR. If additional accessis needed, a
request should be submitted through proper channels.

(d) Enforcement Case Tracking System (ENFORCE). ENFORCE is an overarching
event-based case management system for enforcement activities. Interface compatibility
between ENFORCE and other systems is managed through the integration of data
structures in the Enforcement Integration Database (EID). ENFORCE incorporates a
collection of automated case management and functional systems. See

PO [Note: Thislink may only work from the INS Intranet via Internet
Explorer, and not via Netscape, depending on the users Netscape settings]

ENFORCE provides access to a complete case history of each subject apprehended that
can be shared by all mission areas within INS. Functions including subject processing,
biometrics identification, and preparation and printing of forms are part of the
application.

(e) Automated Biometric Identification System (IDENT). IDENT is aclient-server
biometrics-analysis modul e that assists immigration officers in the identification of repeat
illegal entrants, as well as aliens wanted by other law enforcement agencies. It isalso
being used with ENFORCE to enroll aliensin NSEERS. The IDENT Intranet siteis
extensive and thorough and may be viewed at (b)()High

helpful user tool on that siteis the Quick Reference Guide. [See (b)(@High

There are also Deportation Officer and Detention Officer standa

(b)(2)High

(f) Crimina Alien Investigation System (CAIS). CAIS was established for use by the
Institutional Removal Program (IRP) to provide general casework processing and
management functionality. Specific system functions include case assignment and
management, forms printing, reporting, and data i ntegration with other enforcement
systems, including the federal Bureau of Prisons (BOP) SENTRY system. CAIS
currently is used in Federal IRP locations where users have a requirement for online

(b)(2)High
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(g) Nationa Security Entry Exit Registration System (NSEERS). NSEERS is an
integrated entry-exit system that enables the Service to determine which aiens are
present in lawful nonimmigrant status, and which aliens have overstayed their
nonimmigrant period of admission. The system will also assist in the identification of
known crimina and security threats, and prevent their entry into the United States.
Additionally, NSEERS will enable the government to monitor the departure of
individualsin whom law enforcement has an interest. Check for updates on NSEERS

(b)(2)High

(h)  Student and Exchange Visitor Information System (SEVIS). SEVISis an Internet-
based system that provides the Student and Exchange Visitor Program (SEVP) a
mechanism by which to record and monitor information on nonimmigrant students and
exchange visitors, as well as information on schools approved for attendance by
nonimmigrant students. SEV IS enables schools and program sponsors to transmit
electronic information an ernet to INS and the
Department of State. See (b)@High

(i) Nationa Automated Immigration Lookout System Il (NAILS). NAILSisasystem
used by immigration officers to determine atravel ers admissibility to the United States.
NAILS contains approximately 1.2 million lookout records, including data received from
the Department of State, NIIS, and DACS. NAILS records interface daily with IBIS and
CIS.

(b)(2)High, (b)(7)e

() Portable Automated Lookout System (PALS). PALS is designed to facilitate seaport
inspections, as well as ingpections conducted at remote sites where access to automated
databases are otherwise unavailable. PALS includes the NAILS and CLASS databases,
the ADIT Lost/Stolen Cards Report, the Outstanding Fined-V essels Report, aswell as
have been fined in the past. See

(b)(2)High

(k)  Non-Immigrant Information System (NI1S). NIIS is an automated central
repository of data designed to track nonimmigrant entry and exit information from the |-
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94 (Arrival/Departure Record). NIIS

()  Integrated Common Interface (ICl). ICI is aweb-based system that pulls data from
five other systems (CIS, CLAIMS, DACS, NACS, and RAPS) and shows data elements
offices. See

(b)(2)High

(m) Microfilm Digitization Application System (MIDAS). MIDAS allows automated
searching of digitized microfilm images. Currently, it isavailable only at HQREC. The
Department is converting the 60 million microfilm records on individuals who entered
the United States between 1906 and 1975. When the conversion is compl ete, the system
will be available agency-wide. To request amanual search of microfilm records at
USCIS, eemall COWREC@DHS.GOV. See

36.7 Automated Systems (Management)

(& Bond Management Information System (BMIS). BMISis a centralized database
that maintains the records on immigration bonds. It also generates forms, letters, and bills
associated with bonds and interfaces with DACS. The system supports personnel at HQ,
regions, and field offices who require bond information in the performance of their
duties. BMIS resides on the IBM mainframe at the Department of Justice Data Center in
Dallas, Texas. A BMIS Access Reguest Form can be submitted to obtain read-only
access to BMIS for those individuals who handle bond breaches and cancellations.
t
I you have ccess, efes 10 Bone
sfor Field Users with View-Only Access
(Appendix 12-5, below). Also helpful are the DMC Intranet site

T and the Bond Field Financial Procedures Handbook

(b) I-Link is an immigration reference program. I-Link is an el ectronic library of
information useful to immigration personnel in virtually every field of employment. |-
Link isavailable on CD-ROM or through the Intranet. If available, the CD-ROM version
IS somewhat more convenient to use, as it does not rely on network communication
systems. Be sure and check the Query Help, Glossary and Help tabs at the top of the I-
Link screen to make the most of this system. See

(b)(2)High, (b)(7)e

(c) Performance Analysis System (PAS). PASisan online data entry and retrieval
system for the agencys G-23, Report of Field Operations. PAS is used to track agency
workload accomplishments and human resource expenditures. The system contains data
elements covering 13 statistical subsystems that collect and report datafor all programs
including Examinations, Investigations, Detention and Removal, Management and
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International Affairs. Field offices across the country and overseas report online each
month.

The PAS Intranet site provides information about PAS data entry and output reporting
capabilities. The PAS Intranet site provides a means of obtaining information regarding

statistics relative to operation penditures for programs as
reported on the G23 form. Sem
(d) Updated Information on Change of Address Initiatives. For the latest information

on procedures up for
this purpose at

36.8 Data Sharing Interconnection Security Agreements (ISA).

The Office of Detention and Removal (DRO) isresponsible for the content and
functionality of the Deportable Alien Control System (DACS). DACS is the system of
record for al aliensin INS detention, or in INS removal proceedings. The information
contained in this system has wide-ranging applications to an ever-increasing audience
outside the INS. Through the utilization of data extracts, interfaces and dial-up
connectivity, DRO provides DACS information access to a growing number of Other
Government Agencies (OGA) in order to promote data-sharing and to advance their
respective law-enforcement missions. These data-sharing initiatives are facilitated
through the use of negotiated and mutually approved Interconnection Security

(b)(2)High

DRO works closely with the INS Password Issuance Control System (PICS) and with
INS Information Technology, Security and Information Resources Management (IRM) to
facilitate the execution of I1SA agreements, on-site access and training. These efforts
include facilitating confirmation of user background clearances; establishment and
review of information technology security controls; configuration of hardware, software
and telecommunications; and real-time end-user system orientation and training. Severa
initiatives established by DRO are being leveraged by the INS in the development of
standards for interagency data-sharing. As requests for unilateral and bilateral data-
sharing initiatives continue to evolve, DRO will continue to work with the INS legal,
program and security offices to update the terms and conditions that govern the
agreements.

V. Administration of Detention and Removal Operations

Chapter 41: Sources of Information and Recor ds

411 Gened

41.2 Sources and Organization of Immigration Law and Policy
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41.3 Basic Research Methods

41.4 Uniform Subject Filing System

415 Factual Research: Accessing Service and Other Government Records

41.6 Internet Security and Usage

41.7 Foreign Records

41.8 Law Enforcement Databases

41.9 Certification of Official Records

41.10 Freedom of Information Act/Privacy Act

References:
Regulations: 8 CFR 103; 5 CFR 550.

Other: Records Handbook (M-407); Uniform Subject Filing System (M-425); Staff
Action Manual (M-455); AM 3.3; 5 U.S.C. 552.

411 Generdl.

Y ou will be required to perform two distinct types of research during the course of your
career in the Detention and Removal program:

Legal research, which relates to the state of the law itself, and its applicability to an
individual alien;

Factua research, which entails pursuing and obtaining record information relating to
an alien's status, nationality, criminal history, location, etc.

Asyou perform your duties, you will be exposed to areas of immigration law that may
have a bearing on the action you take. Y ou will encounter or uncover unfamiliar issues
and situations that will require your response. Determining the correct approach to those
issues, including whether they are relevant at all, will not always be apparent. Even when
asituation, or an outcome, seems straightforward and obvious, you must always provide
arational basisfor any action you take. Thiswill often involve citing legal authority.

Sometimes you will need to perform research before you make a decision. Precedent and
experience will not apply to every case, nor will every situation be quickly or easily
resolved. Creative thinking and awillingness to dig beneath the surface will make you a
more effective officer. This chapter will familiarize you with some of the basic methods
of legal research and with the general organization of our immigration laws. It will also
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identify and explain some of the many sources (periodicals, federa, state and local
databases; law enforcement information systems; etc.) available to the law enforcement
community that can help you locate the information essential to the successful
completion of acase. Y ou should familiarize yourself with the various sources of
information available from businesses, organizations, Immigration and Naturalization
Service lawyers, etc. Larger municipal libraries, business libraries, and university
libraries are also a good source of information.

41.2 Sources and Organization of Immigration Law and Policy.

Extensive information on the various sources and organization of Immigration Law and
Policy can be found in Chapter 4.2 of the Special Agents Field Manual.

41.3 Basic Lega Research Methods.

Extensive information on basic legal research methods can be found in Chapter 4.3 of the
Specia Agents Field Manual.

41.4  Uniform Subject Filing System.

The Service instituted the Uniform Subject Filing System in October 1996. Thisfiling
system classifies information numerically according to specific subject matter. The filing
system is uniform throughout the Service. A standard subject classification code
identifies the subject of a document. (See the Uniform Subject Filing System, OPM Form
M-425, available from the regiona Forms Transcription and Distribution Center in hard
copy; also available e ectronically through I-LINK). Thisfiling system enables you to
locate policy issuances and other Headquarters communications. Files created and
maintained under the previous filing system were "frozen," and only contain material
issued before fiscal year 1996.

Along with the Uniform Subject Filing System, you should familiarize yourself with the
correspondence and records-management guides and handbooks, described below.

@ T Action Manual
(b)(2)High
(b)(2)High s, and exampl es of
ndardizing guidelines for preparing, addressing,
and packaging correspondence, this manual also provides guidance on protocols for
scheduling, conducting, or attending meetings; instructions for planning and giving
testimony; and guidelines for scheduling and preparing senior-management level events.

(b) ThelINS Records Opera 07). The Records
Operations Handbook (ROH) covers the records-
management program, includi at govern federal records.

It also sets forth your responsibilities in creating, maintaining, or using Service records.
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The ROH appliesto al records, regardless of format, in accordance with the Federal
Records Act (44 USC. 3101): paper, electronic, audiovisual, microfilm, etc. It appliesto
all records created, collected, processed, used, stored, or destroyed by INS. The Federal
Records Act requires federal agencies to make and preserve records by fully documenting
their organization, functions, policies, decisions, and procedures. Service records are
managed in accordance with applicable INS guidance, laws, and regulations, as indicated
above.

415 Factual Research: Accessing Service and Other Government Records.

(b)(2)High, (b)(7)e

GPO Access. Information on federal government databases and links, provided by the
Government Printing Office [http://www.gpoaccess.gov/multidb.html].

(b)(2)High
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(b)(2)High

Investigators Guide to Sources of Information (GAO/OSI-97-2). Compiled by the
Office of Special Investigations of the U.S. General Accounting Office; accessible both
in PDF file and HTML/Web versions [ http://www.gao.gov/special .pubs/soi.htm].

PACE (Pace Law School). Decisions of the U.S. Court of Appeals for the Second
Circuit, ajoint project of Pace University School of Law Library and Touro Law Center;
[ http://www.findlaw.com/casecode/courts/2nd.html and
http://www.ca2.uscourts.gov/main.htm.]

PACER (Public Access to Court Electronic Records). Case and docket information
from federal appellate, district and bankruptcy courts. The Administrative Office of the
ervice Center. Registration is required

(b)(2)High

THOMAS. Information on federal legidlative activity, provided by the Library of
Congress. Databases include bills pending, roll call votes, committee memberships,
public laws, etc. See [T for an overview
of THOMAS. See http://thomas.|oc.gov to search for legislation.

United States Government Manual. The United States governments official handbook.
Published by the Government Printing Office, this manual describes the purposes and
programs of federal agencies, provides organizational charts for the major agencies,
identifies key officias, and provides addresses for regional and some district and field
offices. In general, the United States Government Manual will direct you to the
appropriate source for further information [ http://www.gpoaccess.gov/gmanual/browse-

am-05.html].

Westlaw. A commercia legal research service that provides its subscribers access to
almost 17,000 databases; see http://www.westlaw.com/about.

41.6 Internet Security and Usage.
(a) General.

Use of Agency computer systems, including use of Internet constitutes consent to
agency monitoring to identify improper use and to ensure that system service remains
available and is functioning properly for al users. There should be no expectation of
privacy with respect to use of government computer systems. The Department of
Homeland Security (DHS) is authorized to access e-mail messages or other documents on
government computers systems whenever it has a legitimate governmenta purpose for
doing so.
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Use of agency computer systems, including connection to Internet sites, or use of
Internet e-mail is subject to same restrictions on use as are other government furnished
resources provided for the use of employees.

Some personal use of government computer systems, including use of Internet, is
permissible in accordance with existing policy on personal use of government property,
when there is no additional cost to the government and no interference with official
business.

(b) Prohibited Use of Internet.
Use of Internet sites that result in any additional financial charge to the government.

The obtaining, viewing or transmitting of sexually explicit material or other material
inappropriate to the workplace, which might be considered to contribute to hostile work
environment for some employees.

Use for other than official government business if that use resultsin significant strain
on agency computer systems (e.g., mass mailings or sending or downloading large files
such as programs, pictures, video files, or games) or interferes with the conduct of
official business operations.

Any other prohibited activity, such as sending out solicitations or engaging in political
activity prohibited by the Hatch Act.

Never send classified government information viathe Internet.

Sensitive but Unclassified government information should only be sent via Internet
when the sender has taken steps to provide some form of protection to the data. Some of
the options include not inserting government information in the subject line or body of
the email but as an attachment document. Password protect the attachment and then
provide the password to the receiver(s) in an "out of band" method, such as a phone call.
Another method is to use afile reduction program such as Pkzip to "zip" or reduce the
file. This not only reduces the file but also provides aform of encryption. This latter
option requires that the receiver(s) have the Pkzip program to unzip the file. Although all
agency information is deemed to be at least sensitive in nature, some discretion is
required. Examples of sensitive information are personal data, such as social security
number, trade secrets, system vulnerability information, pre-solicitation procurement
documents, such as statements of work, and certain law enforcement information.

41.7 Foreign Records.

Extensive information on foreign records can be found in Chapter 4.6 of the Special
Agents Field Manual.

41.8 Law Enforcement Databases.
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Extensive information on awide variety of law enforcement databases can be found in
Chapter ation on IBIS can be

found [ on the Intranet.

419 Certification of Official Records.

Information on the certification of official records can be found in Chapter 4.8 of the
Specia Agents Field Manual.

41.10 Freedom of Information Act/Privacy Act.
Information regarding Service officers responsibilities under the Freedom of Information
Act and the Privacy Act (FOIA/PA) can be found in Chapter 10.12 of the Adjudicators

Field Manual. OIA/PA Handbook on
the Intranet at (b)(2)High

Chapter 42: Resour ce and Perfor mance M anagement

421 Gened

42.2 Mission Support Divison

42.3 Concept of Resource and Fiscal Performance M anagement

42.4 Budget Formulation

42,5 Financia Transactions and Reports

42.6 Position Management

42.7 Bond Management Analysis

42.8 Performance Reporting

429 Peformance Analysis System (PAS) Report

References. Statistics Handbook: Operations Statistics (G-23 Procedures).

421 Generd

The purpose of this chapter is to provide field office managers with an overview of the
processes and systems used by the Detention and Removal Program to establish and
manage resource alocations for field operations. The information contained in this
chapter will assist managers in understanding and participating in the budget cycle. It will
help them to prepare documents necessary for enhancements to their office resources
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(personnel and financia) and help them use available tools to monitor their own
performance in managing assigned resources.

42.2 Mission Support Division

The Mission Support Division (MSD) is responsible for DRO data systems and anaysis
related to operations and performance. It coordinates DRO budget formulation and
integrates resource requirements with the strategic plan, other enforcement efforts,
performance and performance measures. The branch also conducts liaison with other
entities such as the Inspector Genera and General Accounting Office related to
performance reviews and inquiries and facilitates the availability of datato other law
enforcement agencies at the Federal, state and local level. It performs field audits and
analyzes specific aspects of operations to identify efficiencies and develop workload and
resource models. This branch also provides management of the transition of the
Deportable Alien Control System (DACS) to the ENFORCE Removals Module (EREM).
Table 42-1 lists the functions of MSD.

MISSION SUPPORT DIVISION RESOURCE AND PERFROMANCE REPORTING
FUNCTIONS

Program Element Analysis

Budget Formulation and Analysis
Position Management Analysis

Fiscal Performance Analysis and Reporting
Bond Management Analysis

Data Sharing and System Integration
Specia Project Support

Financial and Performance Integration
Audits and Reviews

Liaison with Internal Audit

Fiscal and Operational Reports
Table42-1

42.3  Concept of Resource and Fiscal Performance Management.

In order to perform the functions outlined above, MSD has grouped the DRO business
processes and activities into the program elements as shown in Appendix 42-1. The use
of these program elements allow for uniform methodol ogies to be applied across the
spectrum of DRO activities and enable logical budget planning, field budget execution,
data compilation/analysis and performance based fiscal analysis. These program elements
are used within the Federal Financial Management System (FFM S) and other automated
systems to identify the specific program activity that is expending resources. Personnel
requirements, staffing goal's, payroll expenses and performance metrics can also be
developed and computed on a program element basis. The use of object class codes that
identify the specific end use of resource expenditures (e.g. Detention Guard Contract) are
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used in conjunction with the program elements to further refine financial data and capture
specific costs of the DRO effort.

42.4  Budget Formulation.

(a) General. The Federal budget cycleis athree-year process and during any calendar
year MSD will actually be coordinating three separate fiscal year budgets. MSD executes,
supports and formulates these budgets as listed on Table 42-2. The formulation of the
DRO budget is atask that provides the most long-term impact for DRO programs and is
intensely managed and coordinated to achieve the goals of the Strategic Plan. The budget
formulation process is integrated with performance measurement as a result of the
Government Performance and Results Act (GPRA). (See Chapter 42.8 below.)

BUDGET ACTIONS FOR CALENDAR YEAR 20X X

Execute 20X X current year appropriated budget which has been formulated and
supported over previous two years

Support 20X X+1 OMB/Presidential budget submission to Congress which has been
formulated during the previous year

Formulate 20X X+2 DRO budget submission to Department/OMB
Table 42-2

(b) Budget Formulation. The annual budget formulation process identifies the
enhancement resources, both dollars and positions, necessary to accomplish a certain
level of performance as dictated in the annual performance plan. The budget is devel oped
by using models to determine the amount of resources required to obtain stated levels of
performance for all initiatives (i.e. Absconder Apprehension Initiative, Institutional
Removal Program, Alternativesto Detention, etc.). Once the resource levels are
identified, a brief, but detailed narrative is prepared to support each initiative being
requested. Once completed, the budget request is staffed through the Department and to
the Office of Management and Budget (OMB). The budget formulation process only
pertains to newly identified resource requirements. It is assumed that all prior
enhancements recur annually as "base" funding. Key stepsin the budget process and
DRO budget activities areillustrated in Appendix 42-2.

42,5 Financial Transactions and Reports

The current accounting system used by DRO activities is the Federal Financial
Management System (FFMS), an Oracle relational database that uses tables and standard
guery language to store and report data. Its primary data entry tool is the Accounting
Classification Code String (ACCS) or funding string. ACCS is a 49 character segmented
string that contains project codes, program elements, organization codes, object classes
and other elements. All funding and costing transactions are entered into the system for
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approval and processing. The system can be queried in avariety of waysusing
preformatted reports and, on alimited basis, ad hoc reports can be created. A variety of
FFMS information including manuals, proc ing islocated on the Office of
Financial Management intranet web page at

42.6 Position Management

(a) General. The purpose of Position Management is to assure adequate staffing and
personnel costs are aligned to the correct program elements. Thisinformation is captured
in the Position Tracking System (POSTS), which tracks both encumbered and vacant
positions. This system facilitates the process of filling a position, and maintains data by
location.

(b) Interfaces. POSTS interfaces with several personnel related systems (See Appendix
42-2) and generates over 40 different reports that are used by top management to make
key business decisions that are critical to continued organization growth and efficiency.
The information in most reports can be requested DRO-wide, or for asingle Region,
Budget Location, program element and/or Funding Type (Account). All reports enable a
more efficient and effective manner for managing position resources and tracking hiring.
POSTS reports verify vacant and filled positions, track position history, and allow users
to update position status.

42.7 Bond Management Analysis.

Mission Support Division provides data reporting and analysis relating to bonds accepted
in the performance of DRO operations. Data reporting includes producing bond related
reports extracted from the Deportable Alien Control System (DACS). Special reports are
produced to assist DRO information needs and to identify aspects of DRO processes that
require improvement. Analysisincludes reconciliation of DACS bond information to the
Bond Management Information System (BMIS). Analysis of underlying differences and
factors contributing to those differences are used to improve and identify efficienciesin
the processes related to bonds. Development of performance measures and analysis of
ongoing operations related to bonds are performed as directed by the strategic plan.

42.8  Performance Reporting.

(a) Genera. The implementation of the Government Performance and Results Act
(GPRA) in 1993 emphasi zed that government must "manage for results." Simply stated,
the law implements a strategic planning and performance-measuring process to hold
government agencies accountable to the American taxpayer. To that end, the law requires
government agencies to develop strategic plans with measurable program goals, and to
report annually to Congress on their progress. GPRA also requires that resources
requested in an annual budget should be linked to the performance of activities that
provide a clear strategic focus for the Department, Agency, or program. The overarching
goal isto link resources to performance.
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(b) DRO Strategic Plan. ENDGAME, the DRO Strategic Plan provides a performance
framework and the foundation for DRO operations and budgets. The plan's strategies are
institutionalized in the five-year Business Plan, which lays out the strategies and
operational goalsthat DRO will accomplish over the next five years. Each year will be
more specifically addressed with performance measures and indicators in the Annual
Performance Plan. The Implementation Plan will be the execution document containing
targets for performance measures. Operations and budget requests must support the goals,
objectives and strategies identified in the strategic plan and expanded in the five-year
business plan and Implementation plan.

(c) DRO Performance Management Process. Appendix 42-2 illustrates the DRO
Performance Management Process. In concert with the budget formulation process, MSD
anaysts will analyze the performance measures and indicators addressed in the Strategic
Plan and supporting documents. These will be linked to fiscal performance metrics. Once
these fiscal metrics are identified, financial datais retrieved from the financial system,
and costs associated with the fiscal metric is analyzed with respect to performance
measures/indicators achieved. This performance management processis used to
compliment the overall DRO Resource and Performance Management Cycle and to
support GPRA reporting.

42.9 Performance Analysis System (PAS) Report.

The Performance Analysis System (PAS) is an online data entry and retrieval system for
the G-23, Report of Field Operations. PAS is used to track |CE workload
accomplishments and human resource expenditures. The system contains data elements
covering the statistical subsystems that collect and report data for ICE programs
including Office of Investigations, Federa Air Marshals, Federa Protective Service, and
Office of Detention and Removal Operations.

AS can be obtained from the web site:
T -

The Workload Summary Report;

The Monthly Statistical Report;

Administrative Manual instructions for each program regarding the G-22 and G-23;
Blank PAS Forms;

PAS Tutorial;

Specific Forms and Functions associated with the G-23;

Edit Cycle and Critical Dates; and
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PAS Change Policy.

Chapter 43:  Overtime

43.1 Gened

43.2 Authority for Overtime

43.3 Categories of Overtime

43.4 Work Eligible for Overtime Payment

435 Timein Trave Status

43.6 Trave and Work Schedules

References;

United States Code: 5 U.S.C. 4505(a); 4521 - 4523; 5302, 5304a; 5372; 5376-5378,;
5391-5392; 55244a; 5542; 5706b; 5753-5755; 5928; 6121(6) and (7); 8336(c); 8412; 8
U.S.C. 1353aand 1353b; 29 U.S.C. 201-219; 41 U.S.C. 261.

Regulations: 5 C.F.R. 410.406; 550.111-.114; 550.121-.122; 550.131-132; 550.171-.172,
550.181-.187; 551.151-.154; 551.422; 610.111; 610.121-122; 41 C.F.R. 301-10.124(h)
and 41 C.F.R. 301-11.20.

Other:  See generdly, Salary and Pay, AM 1.3.100; Danger Pay While on Detall,
Memorandum signed September 1, 1998, Director, Human Resource Branch; U. S.
inistration

(b)(2)High

43.1 Generdl.

In general, overtime hours are hours of work that are ordered or approved, and are
performed by an employee in excess of 8 hoursin aday or 40 hoursin awork week. An
employee can receive overtime compensation for work that is administrative or law-
enforcement rel ated which meets these criteria.

The Service requires written authorization and approval for every incident of overtime,
except administratively uncontrollable overtime (AUO) and Law Enforcement
Availability Pay (LEA). Other than AUO and LEA, overtime should be authorized before
it isworked.

The most informative sources of information on overtime and other pay issues are the
INS administrative manual, AM 1.3.100, Sala

g cste o oy Adminsator
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goto

nter the title, section and part in the search

43.2  Authority for Overtime.

Pursuant to 5 U.S.C. 5542; and AM 1.3.106, appendix A, the authority to order or
approve payment for hours of work in excess of 40 hours in any administrative
workweek, or in excess of the scheduled workday, is delegated to specific management
officials within the agency, and may be re-delegated. If this authority is re-del egated,
controls must be in place to ensure that funds are available for the obligation prior to
authorizing overtime. Managers should examine overtime assignments routinely to avoid
waste, fraud and abuse.

43.3 Categories of Overtime.

(a) General. Employees who are assigned to Detention and Removal Operations may be
authorized additional compensation for hours of work that exceed the employees
regularly assigned shift. More than one type of overtime can be used to compensate an
employee.

Currently, there are three forms of monetary compensation for overtime activities that,
under the correct circumstances, are available to Detention and Remova Operations
employees. These three forms of monetary compensation are:

45 Act Overtime (Scheduled Overtime under Title5 U.S.C.);
Administratively Uncontrollable Overtime (AUO); and
The Fair Labor Standards Act (FLSA) of 1938.

Managers may offer compensatory time off in lieu of payment for an equal amount of
irregular or occasional overtime hours worked only to employees in positions not
authorized AUO. Budgetary constraints and staffing levels are usually issues that impact
whether or not the use of compensatory time off is practical. In no instances may an
employee be allowed to accumulate compensatory time off for AUO hours worked.
Deportation Officers are also eigible to earn 31 Act Overtime, however, this form of
overtime compensation is limited to detail assignments to the Inspections program.
Overtimeis specifically authorized for employees acting as inspectors, under 8 U.S.C.
1353a and 1353b, and this form of overtime was created by an act of Congress on March
2, 1931. As aresult, overtime earned in the performance of inspection dutiesis
commonly called 31 Act Overtime.

(b) 45 Act Overtime (the first version of the law providing for this form of overtime was

enacted on June 30, 1945). Thisform of overtimeis also known as Title 5 Overtime and
isprovided for intitle 5 of the United States Code, and title 5 of the Code of Federal
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Regulations. Title 5 Overtime allows full-time, part-time, or intermittent employeesto be
compensated for hours worked over 40 in an administrative workweek or hours worked
in excess of the scheduled workday. For a non-law enforcement employee, whose basic
pay does not exceed the minimum rate of pay at the GS-10 level, the hourly overtime rate
is one and one-half times the employees hourly rate of basic pay (including any
applicable locality-based comparability payment or specia salary rate). For such an
employee whose basic pay exceeds the GS-10 level minimum rate of pay, the hourly
overtimerateis only one and one-half times the hourly rate of the minimum rate of basic
pay for GS-10 (including any applicable locality-based comparability payment or special
saary rate).

The Federal Employees Pay Comparability Act of 1990 (FEPCA) (Pub.L. 101-509, Title
V, 529 [ 1t0412], Nov. 5, 1990, 104 Stat. 1427; 5 U.S.C. 45053, 4521-4523, 5302,
53044, 5372a, 5376-5378, 5391, 5392, 5706b, 55244, 5753-5755 and 41 U.S.C. 261)
enacted different overtime rates and overtime payment limits for employees covered by
law enforcement officer retirement coverage, or who are in positions where they would
otherwise be covered. Overtime for law enforcement officers whose basic pay exceeds
the minimum hourly pay for GS-10, will be at arate equal to one and one-half times the
minimum hourly rate of basic pay for GS-10 (including locality or specia saary), or at
the employees basic hourly rate, whichever is greater.

For information about the computation of compensation due under title 5 for 45 Act
overtime work, please consult 5 C.F.R. 550.112 and 5 C.F.R. 550.113, or AM 1.3.106,
Genera Overti M anagement website on Pay
Administration (b)(2)High

(c) Administratively Uncontrollable Overtime (AUO). AUO is premium pay, authorized
under 5 C.F.R. 550.151, that:

ispaid on an annual basis,

is paid to an employeein a position in which the hours of duty cannot be controlled
administratively,

ispaid to an employee in a position that requires substantial anounts of irregular or
occasional overtime work, and

is paid to an employee, when the employee is generally responsible for recognizing,
without supervision, the circumstances which require the employee to remain on duty.

The bases for determining employment positions that qualify for AUO are outlined in 5
C.F.R. 550.153. Eligibility for AUO is primarily limited to law enforcement positions
covered under the provisions of 5 U.S.C. 8336(c) and 8412(d) (commonly referred to as
6(c)). AM 1.3.103, attachment K, lists those INS positions (including supervisory
positions) that have been determined to be eligible for AUO. Positions that are not listed
in Attachment K must be submitted to the Office of Human Resources Management for a
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determination of AUO dligibility. AUO is determined as an appropriate percentage, not
less than 10 percent nor more than 25 percent, of the employees rate of basic pay. 8
C.F.R. 550.154; AM 1.3.103, attachment B, section 7(a). For employees certified to earn
AUO, AUQ ispaid for al work that is unscheduled or that is not scheduled prior to the
start of the administrative workweek. Scheduled overtime (45 Act overtime, or title 5
overtime) is paid for all work that is scheduled in advance of the administrative
workweek.

(d) Fair Labor Standards Act (FLSA) of 1938 (June 25, 1938, ch. 676, 52 Stat. 1060; 29
U.S.C. 201-219). If an employee who is engaged in law enforcement activities (including
security personnel in correctional institutions) receives AUO pay and is nonexempt from
(in other words, is covered by) the overtime pay provisions of the FLSA, sheor heisaso
authorized to collect FLSA overtime pay when the proper conditions are met. FLSA
overtime pay isequa to 0.5 times the employees regular hourly rate of pay for all hours
of work in excess of 85.5 hoursin a pay period, including unpaid meal periods. See 29
U.S.C. 207(k); 5 C.F.R. 550.113; Alexander v. U.S., 28 Fed.Cl. 475 at 484-487, 125
Lab.Cas.P 35,814 Fed.Cl. (Apr. 30, 1993). For example, an 8.5-hour shift, from 8:00am
to 4:30pm, has an unpaid meal period. An 8:00am to 4:00pm shift does not have an
unpaid meal period. Nonexempt employees are authorized to claim 0.5 hours for their
meal period whenever the daily shift schedule includes a 0.5-hour meal period. The 0.5
hours unpaid meal period can be claimed regardless of whether or not the employee
actually discontinues work during the meal period. Currently, non-supervisory field
employees in positions at the grade GS-12 level or lower (Deportation Officers,
Detention Enforcement Officers and Electronic Technicians), as well as Supervisory
Detention Enforcement Officers at the GS-9 level or lower, are eligible for FLSA pay.

Refer to 5 C.F.R. 550.121-.122, 550.131-.132, 550.171 and 550.172, as well asAM
1.3.107 Premium Pay other than Overtime, at

Managements website on Pay Administrati on“
for information and computation of night diff

they relate to the af orementioned categories of overtime. Hours of night, Sunday, or
holiday work are included in determining the total number of hours of work in an
administrative workweek for overtime pay purposes. Employees may earn night pay for
overtime hours scheduled in advance of the workweek as long as the circumstances

surrounding the overtime hours worked meet the requirementsin 8 C.F.R. 550.121 and
550.122.

43.4 Work Eligible for Overtime Payment.

(a) Genera. Employees are often given tasks that cannot be completed during regular
duty hours. Oftentimes, the volume of work to be completed cannot be managed within a
normal shift or the activity must take place during atime that is outside of normal
business hours. When managers are confronted with assignments that warrant the use of
overtime, they become responsible to ensure it is monitored and reported correctly.
Assignments that are routinely managed through overtime compensations should be
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evaluated for personnel reassignments or schedule changes that permit the use of regular
duty hours, whenever possible.

(b) Categories of Overtime Work. Listed below are basic categories of detention and
removal operations work that are eligible for overtime compensation:

Duty by employees engaged in surveillance, arrest and transportation activities
including the guarding of aliens during their conveyance.

Duty necessitated in quelling riots or serious disturbances that cause achangein
routine methods of administration.

Duty necessitated by major systems, facility or transportation breakdowns.

Duty in connection with the examination and landing of persons arriving in the United
States whether such duty is pursuant to the Act of March 2, 1931, or 5 U.S.C. 5542.

Duty necessitated by failure of a critical element or elementsin aradio
communications system.

Duty resulting form established requirements that command centers and
communications offices, including telephone switchboards, remain open more than eight
(8) hours per day.

Duty in connection with the preservation of Government property necessitated by
emergent incidents or unexpected calamity.

Duty by interpreters occasioned by emergent conditions.

Duty in connection with the acceptance of adelivery bond and/or processing an alien
for intake or release from custody.

Duty in connection with the reduction or elimination of workloads or backlogs that
cannot otherwise be accomplished by the reassignment or rescheduling of personnel.

(c) Call Back Assignments. Two hours of overtime compensation will be allowed
whenever an employeeis required to report to adesigned location in the field or to
his/her post of duty for overtime work that does not immediately precede or follow atour
of duty within their basic workweek. See 8 C.F.R. 550.112(h). In this type of situation, an
employeeis required to return to the duty post after having departed. In a second type of
situation, an employeeis called in on aday that she or he was not scheduled to work. An
employee who is required to perform a call back assignment scheduled in advance of the
administrative workweek is entitled to claim 45 Act overtime for the time actually
worked, regardless of being certified AUO eligible. However, an AUO certified
employee who is required to perform a call back assignment within the administrative
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workweek based on an unexpected or unscheduled event must clam AUO for overtime
compensation.

435 Timein Trave Status.

(@ Travel Within Regularly Scheduled Administrative Workweek. Time spent by an
employee on official travel, within or away from the official duty station, is deemed to be
time within that employees hours of employment when the time spent traveling is within
the employees regularly scheduled administrative workweek. 5 C.F.R. 550.112(g)(1).

(b) Travel Outside Regularly Scheduled Work Hours Under 45 Act. When travel
occurs outside the regularly scheduled administrative workweek, only the following time
is considered employment for overtime purposes under 5 C.F.R. 550.112(g)(2).

Time spent performing work while traveling. For example, driving avehiclein
performance of official duty or escorting aliens from one location to another.

Work that isincident to the travel and is performed while traveling. For example,
deadheading to an officers officia station after delivering a busload of aliens to another
location.

Work that is carried out over arduous conditions. For example, traveling to alocation
accessible only by foot to service arepeater station.

Results of an event that could not be scheduled or controlled administratively. This
includes travel by an employee to such an event and the return travel from the event to
the employees official duty station. For example, travel to make emergency repairs at the
repeater station.

An employee who is certified as AUO eligible must clam AUO for the above, if the
work is unscheduled and occurs within the same administrative workweek. Other types of
overtime may be claimed if the work is scheduled in advance of the beginning of the
administrative workweek.

An employee needs to meet one of the conditions mentioned above to qualify for travel
related overtime compensation.

For example, two Detention Enforcement Officers are required to escort an alien from
Baltimore to Accra, Ghana. Both officers have aregular tour of duty from 7:00am to
3:30pm. The officers leave their post of duty in route to the airport with the alien at
2:30pm for a 5:00pm flight. They arrive in Accra, Ghana at 10:00am Baltimore time,
drop off the alien at the designated location, and arrive at their hotel at 12:30pm
Baltimore time. The officers depart Accra, Ghana the next day on an 8:00am flight,
having arrived at the airport at 6:00am, and arrived back in Baltimore at 12:00 midnight.
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The precise moment in time when the supervisor became aware of the assignment is an
important factor in determining how to properly calculate any overtime. A second issue
of importance concerns the days of the week in which the travel is performed.

Consider what the overtime implications would be if the supervisor was notified on a
Wednesday that alien escort travel would be required the following Monday. In this
situation, the supervisor must change the employees work schedule during the following
week to match the work to be done. The employees work schedule is changed from
7:00am to 3:30pm, to 2:00pm to 10:00pm. The supervisor then estimates the length of
time required for the entire trip at 20 hours. The employee should be scheduled for
overtime (45 Act) for the second 12 hours, that is up to 10:00am (EST) Baltimore time.
However, in this example the trip took longer than expected, so the hours between
10:00am to 12:30pm must be recorded as AUO. The return trip would be paid at 8 hours
regular time, starting 6:00am, which isthe arrival at the airport, and having estimated the
travel time at 20 hours, al the time on the return travel beyond the 8 hours regular time
may be paid as scheduled overtime, if there are no unexpected delays. An employee
certified as AUO dligible is compensated by AUO whenever the estimated length of time
for travel isimpacted by unexpected delays.

Next, consider what the overtime implications would be if the supervisor were notified
on Wednesday that travel must take place on the next day. In this situation, itis
impossible to meet the requirements for regularly scheduled overtime. However, the
work schedule should still be changed to alow completion of the work to be performed.
Asaresult, the first 8 hours of the travel should be recorded as regular pay, and the time
after that should be recorded as AUO. Excluding the circumstances of a shift change, all
the time spent traveling outside the scheduled tour of duty would be recorded as AUO.

Both of the above situations apply to travel involving an employee who is certified as
AUO dligible. Whenever such travel involves an employee who is not certified as AUO
eligible, scheduled overtime (45 Act, or title 5) will apply to al hours of work beyond
regular hours.

The above example meets the criteria established under 5 C.F.R. 550.112(qg), therefore
the time the deportation officers spent away from their official duty station in travel status
is deemed to be employment time. Thisis true for the following reasons:

The hours spent traveling are not totally within the employees regularly scheduled
work week;

The hours spent outside the workweek do involve the performance of work while
traveling;

The work requires activities incident to travel that involved the performance of work

while traveling, e.g., the return trip home that followed the performance of work during
theinitia travel.
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Therefore, since the travel meets one of the criteria of 5 C.F.R. 550.112(g), the time the
officer spent traveling between 3:30pm and 8:30am on the first day and between 6:00am
and 7:00am and 3:30pm and 8:00pm on the second day qualify for overtime
compensation, as hours of work.

(c) Travel Outside Regularly Scheduled Work Hours Under the FLSA. Under 5 C.F.R.
551.422, time spent traveling outside regular work hoursis considered hours of work if
an employee:

Is required to drive a vehicle or perform other work while traveling (very similar to
the provisions under the 45 Act, discussed above); 5 C.F.R. 551.422(a)(2)

Isrequired to travel as a passenger on aone day trip outside the duty station and the
travel extends the employees time beyond the regularly scheduled work hours; 5 C.F.R.
551.422(a)(3);

Isrequired to travel as a passenger on an overnight assignment away from the official
duty station during hours on non-workdays that correspond to the employees regular
working hours. See 5 C.F.R. 551.422(a)(4).

An employee only needs to meet one of the conditions mentioned above to qualify for
FLSA. For example, a Deportation Officer (nonexempt from FLSA employee) whose
regular working hours are 8:00am to 4:30pm Monday through Friday is required to travel
on Sunday, under conditions which do not meet the title 5 provisions such as escorting a
deportee, with adeparture at noon and arrival at the destination at 8:00pm. The 4.5 hours
of the trip between noon and 4:30pm can be compensated, but the 3.5 hours between
4:30pm and 8:00pm are not. The fact that the employee travel s outside his/her duty
station as a passenger for an overnight assignment meets the condition; however,
compensation is limited to hours that correspond to their regular shift.

(d) Danger pay allowance. (5 U.S.C. 5928) Danger pay is an alowance that provides
additional compensation, above basic compensation, to al U. S. Government civilian
employees who are assigned to aforeign duty post where conditions of civil insurrection,
civil war, terrorism or wartime conditions exist. In order to qualify, these conditions must
pose a potentia threat of physical harm or imminent danger to the employees health and
well-being. The percentage of compensation is based upon the level of danger and covers
15, 20, or 25 percent of basic compensation. The classification of Dangerous |ocations
and the pay allowance percentages for those locations are set by the Department of State.
Employees on detail at a danger pay post may be granted the Danger Pay Allowance for
all days on detail at the prescribed post, but not for days of absence from the danger pay
post. A detail requires aminimum of 4 consecutive hours commencing at time of arrival
at the danger pay post. Employees transiting a danger pay post and who are inadvertently
detained for 4 consecutive hours or more shall be considered on detail aswell. An
employee may receive danger pay alowance for afull day when he/sheis detailed at
least four hours of the day. In order to be considered on detail, the employee must bein
work status during the consecutive hours that are being considered for danger pay. An
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employee is not entitled to a danger pay allowance on days outside their regular
workweek. Also, the 4 consecutive hours do not have to correspond to the employees tour
of duty. For example, if an employee with a40-hour tour of duty Monday through Friday
arrives in adesignated country at 2:00pm Friday afternoon and departs on Saturday (a
non-work day) at 12:00 noon, the employee would be entitled to 1 day (8 hours) of
danger pay for Friday. The specific rules governing the Danger pay allowance begin at

andardized Regulations

A complete listing of danger pay locations for

t section 920 of the Department of State
Standardized Regulation (Government Civilian, Foreign Areas). Please consult
http://www.state.gov/ for updates on danger pay locations.

43.6 Travel and Work Schedules.

(a) General. Management is obligated to establish work schedules that correspond to the
actual work requirements. In order to manage work requirements that are assigned to
detention and removal operations, managers must often use various shift schedules to
manage regularly scheduled work. Title 5 C.F.R. 610.111, 610.121, 610.122 and 610.123
provide information and guidance related to the establishment of aworkweek, work
schedules, variations in work schedules and travel on official time. Whenever possible
travel during non-duty hours should be avoided.

(b) Compensation for Work Related Travel. Both 5 C.F.R. 550.112(g) and 5 C.F.R.
551.422 restrict compensation for travel time to specifically prescribed conditions.
Generdly, travel outside of work hours and corresponding hours on non-workdays will
not be compensated when no work is performed. When travel outside of regular duty
hours is unavoidable, the conditions governing payment and nonpayment described in
this chapter must be observed.

(1) Air Travel. Alien escort dutiesinvolving air travel often present situations that are not
confined to regular work hours (8-hour workday). When an employee is assigned air
travel for the purpose of alien escort duties, the following general principles will be
adhered to:

Supervisors will schedule assignments fairly and equitably among employees who are
primarily responsible for escort duties.

Regular work hours shall be included in the assignment and shall be the first hours of
the scheduled work.

An employeeis only entitled to compensation whilein work status, therefore, alien
escort assignments that overlap non-workdays are not subject to compensation, unless
work is performed on the non-workdays. For example, when travel exceeds the 40 hour
non-overtime workweek, such as flight on a Friday when the employees regularly
schedule workweek is Monday through Friday, time spent away on Saturday or Sunday is
treated as a scheduled day off, if no work is being performed on those days. Overtimeis
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permitted only when an employee is engaged in work. There are no provisions for
granting administrative leave on scheduled days off.

If an employee isrequired to fly back on hisor her scheduled day off without alay
over period, overtime will be paid for the return travel time, e.g., Saturday travel for an
employee whose regularly schedule workweek is Monday through Friday. If alay over is
provided and such travel takes place on Sunday, a change in workweek schedule may be
used to alow 8 hours of regular time for travel, overtime as appropriate, and Sunday
differential pay of 25% for the 8 hours of regular time. The change in workweek schedule
should occur at least one (1) week in advance of the workday being effected, such change
will aso require the scheduling of two (2) consecutive days off for the rescheduled
workweek.

A lay over period can be granted when air travel is direct between authorized origin
and destination points which are separated by several time zones or if travel is outside the
continental United States. A lay over not in excess of 24 hours may be authorized when
air travel between the two pointsis by less than premium class accommodations and the
scheduled flight time, including stopovers, exceeds 14 hours by direct or usualy traveled
routes (see 41 C.F.R. 301-10.124(h) and 41 C.F.R. 301-11.20). Lay over periods may be
considered an administrative day if it occurs within the empl oyees scheduled workweek.
However, alay over period may not be considered an administrative day if it occurs
outside of the employees scheduled workweek (without compensation).

Whenever an alien escort assignment qualifies for overtime compensation, such
overtime must terminate once the alien is delivered to the designated location and return
travel is completed, or once the alien is delivered to the designated location and the
employee arrives at his’her hotel to await return travel. Hours of work may only resume
once the employee arrives at the airport for their return flight. An employeeis entitled to
claim an arrival at the airport up to two (2) hours prior to the scheduled departure time of
the flight.

Overtime compensation that involves return travel must terminate once an employee
reaches hig’her duty station.

(2) Ground transportation. Providing ground transportation is another responsibility that
often creates situations that cant be confined to regular work hours (8 hours workday). In
many cases, these situations are unexpected and require the use of overtime to complete
the assignment. When an employeeis assigned to ground transportation, the following
genera principles will be adhered to:

Every effort will be made to schedule the assignment within a period of time that
incorporates the employees scheduled hour of work. Except when the supervisor
determines that the agency would be seriously handicapped in carrying out its mission or
that cost would be substantially increased, otherwise the following shall serve as general
guidance:

AILA InfoNet Doc. No. 09100571. (Posted 10/05/09)



Individual changesin an employees workweek schedule are permitted when the
assignment is scheduled one (1) week in advance of the workday being affected.

Lesstime is needed for such changes where there is a mutual agreement between the
employee and the supervisors involved.

The employee will be notified of the change in tour of duty and reason for the change.

Time spent in preparatory or concluding activities shall be scheduled by a supervisor,
when needed, and will be considered part of the assigned period of time for the
assignment.

When overtimeis required a quarter of an hour shall be the largest fraction of an hour
used for crediting overtime hour. When irregular or occasional overtimeis worked for
less than afull fraction (e.g., for 7 minutes and less, the timeis rounded down; for 8
minutes or more, the time is rounded up).

Overtime compensation that involves return travel must terminate once an employee
reaches his’her duty station.

Chapter 25.14 of this manual provides specific information concerning outstanding
policy and procedures that must be followed during land transportation.

Chapter 44: Significant Incident Reports

44.1 Protocol on Reporting and Tracking Detainee Deaths

References;

Reporting Requirements for Significant Events, |CE memorandum, March 11, 2003; ICE
National Firearms and Tactical Training Unit; and Reporting Unusual Incidents, Chapter
2.7 of the Inspectors Field Manual.

See Acting Assistant Secretary Garcias memorandum, Reporting Requirements for
Significant Events, dated March 11, 2003 (Appendix 44-1). The memorandum
establishes the policy and procedures that field officers and other employees will follow
when communicating certain events of interest to the United States Immigration and
Customs Enforcement (ICE), Department of Homeland Security.

With regard to written reports, continue to use the Services Significant Incident Report
(SIR), Appendix 44-2, until official release of the ICE form.

See also Reporting Unusual Incidents, Chapter 2.7 of the Inspectors Field Manual and
Firearms Policy in ICE National Firearms and Tactical Training Unit.

44.1 Protocol on Reporting and Tracking Detainee Deaths
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Chapter 45 INSpect

451 Gened

45.2 Guiddlines and authority

45.3 Detention Operations

45.4 Remova Operations

45.5 Finding and Recommendations

Reference:
Regulations. 8 CFR 103.1(e)

Other: INSpect, memorandum signed September 10, 1996, Commissioner; Office of
Internal Audit / INSpect Review Guide Detention Program; Office of Internal Audit /
INSpect Review Guide Removal Program; Detention Management Control Plan; INS
Detention Standards Manua (M-482); AM 5.5.104

451 Generdl.

The INS Program for Excellent and Comprehensive Tracking (INSpect) is atop-to-
bottom review of field operational activities. An INSpect review is designed to provide
managers with a concise, thorough assessment of all operational programs and functions.
INSpect focuses on those areas that are vulnerable to fraud, waste, abuse and
mismanagement. The Office of Internal Audit (OIA) has been given the responsibility to
organize and direct INSpect reviews. INSpect reviews are performed by review teams
that consist of a cadre of trained OIA staff and personnel from various field offices who
possess subject matter expertise. Each INS office will receive an INSpect review at |least
once every 2-3 years. The reviews are conducted on-site and usually require 1-2 weeks
time to complete.

45.2 Guidelines and Authority.

Pursuant to 8 CFR 103.1(e), the Director of Office of Internal Audit (OIA) is delegated
the authority to conduct various reviews to evaluate the efficiency and effectiveness of
INS operations. On September 10, 1996, the Commissioner of the INS issued a
memorandum that directed full-scale implementation of INSpect reviews under the
guidance of OIA. AM 5.5.104 describes the personnel that comprise an INSpect review
team and the procedures that will be followed during areview. An INSpect review team
utilizes aformal auditing process that ensures quality and accountability throughout INS.
INSpect reviews are also an effective method for Service-wide sharing of lessons learned
and best practices.
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45.3 Detention Operations.

One of the most common methods used to monitor detention operations are on-site
evaluations. During an INSpect review both Service and non-service detention facilities
are evaluated. An INSpect review for Service detention facilities will typically focus on
physical layout of the facility, detention and security control procedures and confinement
conditions. Other activities may be evaluated based on complaints or reported
weaknesses warranting investigation. The INSpect Review Guide for Detention Program

serves as the pr ails about this guide
can be found at (b)(2)High Deficiencies
observed by th N Spect review
workshest.

An INSpect review for contracted detention facilities may also involve detailed on-site
evauations. Typically, only contracted detention facilities that have serious complaints or
known weakness will receive a detailed on-site evaluation by an INSpect review team.
When such eva uations are warranted, OIA will make the necessary notification to the
contractor through the field office having jurisdiction over the facility. In the absence of
directives from OIA to investigate a particular complaint or known weakness, the
INSpect review team will refer to the Service Contract Facility Inspection Report (Form
G-3244). The Form G-324ais used to document the contractors compliance with the INS
Detention Standards.

The Detention Management Control Plan (DMCP) requires that certified Jail Inspectors
annually inspect each contracted detention facility used to house detained aliens (see
Chapter 25). Like INSpect team members, Jail Inspectors are subject matter experts who
are intimately familiar with policies, procedures and regulatory requirements that govern
detention operations. Deficiencies that are discovered during a Jail Inspection are
scheduled for follow up investigations to measure correction and ensure continued
compliance with the INS Detention Standards. The INSpect review team will review the
field offices records to determine if they have timely completed the Form G-324a. The
INSpect review team will conduct a status investigation concerning al required
corrections or follow up issues listed on the Form G-324a. An INSpect team member can
conduct awalk-through at the contract detention facility for the purpose of verifying the
status of corrections or follow up issues listed on the Form G-324a, if necessary. Issues
that remain problematic will be reported as findings on the INSpect review worksheet.

45.4 Removal Operations.

An INSpect review for removal operations involves a concise evaluation of case
management and docket control. The following categorizes the major areas of work that
will be closely examined by the INSpect review team:

Removals and docket management

Institutional Removal Program (IRP)
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Post Order Custody Review
Bond Management
National Crime Information Center (NCIC) Entries

The INSpect Review Guide for Removal Operations manual shows the criteria used to
Is guide can be found at

(b)@)High

Updated and accurate DACS information, as well as case files, are the primary focus for
an INSpect review on removal operations. Field offices should prepare by ensuring that
DACS s properly maintained and that relevant documentation is listed in the related case
file. Field offices are also evaluated on their ability to execute final removal orders
expeditiously. Travel document requests and country clearances are also two key
processes that will be evaluated for compliance with outstanding policy and procedure,
(see Chapter 16, for procedures).

IRP will be evaluated in asimilar manner in terms of removals and docket management.
For the purposes of INSpect review, an IRP evaluation will only apply to dedicated IRP
sites. Chapter 11 of this manual provides information about the IRP procedures.

Field offices will be evaluated to determine if Post Order Custody Reviews (POCR) are
conducted for aliens who are detained in Service custody to ensure that their detention is
justified and that it isin compliance with governing laws and regulations. Chapter 17 of
this manual provides specific information concerning outstanding policy and procedures
that must be followed for POCR.

Field offices are required to deposit, cancel and breach immigration bonds in accordance
with outstanding policy. Bond management will be evaluated for compliance with Field
Financial Procedures (see Chapter 12, for procedures). Generally, the review will focus
on following responsibilities for effective bond management:

Areall new cash and surety bonds being forwarded to the Debt Management

Center within five working days?

Are bonds cancelled or breached within thirty days of the effective date?

Are bonds reviewed annually to determine whether it is still required?
Field offices will also be evaluated for their compliance with national NCIC program.
Chapter 4.7(b) of the Special Agents Field Manual contains important information

concerning the use of NCIC. Field offices will be evaluated concerning their ability to
respond to NCIC hits. Field offices will also be evaluated regarding their ability to
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provide timely submissions of eligible cases to the Law Enforcement Service Center
(LESC) for NCIC posting.

455 Findings and Recommendations

() Team Report. Deficiencies and corrections that are observed by the INSpect review
team are reported on Finding and Recommendation Worksheets. Findings and
recommendations fall into three general categories.

significant,
best practices, and
advisory.

Findings are problem areas that warrant the attention of higher management for action
and resolution.

The INSpect team will provide the field office an assessment for each finding that is
reported. The assessments are fairly genera statements that give a synopsis of each issue.
The INSpect team will make recommendations to the field office on how to resolve
findings, when appropriate. Findings that are beyond the ability of the field office to
correct or correct on its own will become significant findings. Significant findings are
reported as areas of concern in the INSpect Final Report. A best practiceis atype of
significant finding. However, in this situation, the INSpect Review Team has found
something of a positive nature that should be shared throughout the Service. Best
practices are also reported in the INSpect Final Report. Advisory findings normally do
not have a significant impact and the field office can usually make adjustments to correct
these findings.

(b) Field Office Follow-up. The field office must follow-up on the list of
recommendations for corrective actions agreed to in response to an INSpect review. The
INSpect Review Team will provide the field office the list of recommendations for
corrective actions. Thisinformation is usually provided during the closeout session or
within areasonable time afterwards. The field office should maintain close
communication with the INSpect Review Team Leader, in order to provide informational
updates concerning corrective actions that are completed prior to issuance of the INSpect
Final Report. The list of recommendations for corrective actions given to the field office
prior to the INSpect Final Report also provides an excellent opportunity to identify
responsible parties who will complete each needed corrective action. It will be helpful to
develop amatrix to list the recommendations for corrective actions, responsible parties
and the corrective actions taken (see Appendix 45.1 and Appendix 45.2). This step will
help you track the corrective actions taken and to apply call-up dates for their completion,
if necessary. Follow up information that is given to the INSpect Review Team Leader can
become a part of the INSpect Final Report.
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DRO Policy and Procedure Manual

Chapter 46 Training and Assessments

46.1

46.2

46.3

46.4

Pre-Employment Physical Fitness Test.

DRO Academy Physical Abilities Assessment.

Completion of Mandatory Training.

Academy Testing and Remediation.

Appendix List

Appendix List
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2-2 Office of Detention and Removal Program Description

2-3 Detention and Removal Strategic Plan, 2003-2012

2-4 Endgame Easy Reader

3-1 Threat Conditions Handbook

11-1 Creating an A Filein the Deportable Alien Control System (DACS)
11-2"A" File Construction

11-3 Use of New Special Class Codesin DACS, Memorandum, dated April 10,
2003

11-4 Juvenile Aliens: A Specia Population

11-4.1 Juvenile Case Action Worksheet

11-4.2 Juvenile Case Sponsor Worksheet

11-4.3 INS Juvenile Shelter Care Standards Checklist

11-4.4 INS Secure Juvenile Standards Checklist

11-5 Designation of National Security Matters, Memorandum, dated December
18, 2002

11-6 NTA Service on Former Military Checklist

11-7 Sample Stipulated Removal

12-1 Bond Worksheet

12-5 Bond Management Information System (BMIS)

14-1 Administrative Removal Proceedings Manual (M-430)

14-2 VWPP Sampl e Packet

14-3 Sample Natification and Findings for Deserters from a Greek and Spanish
Ship of War

14-4 S-Visa Sample Packet

14-5 Guidance Governing the S Nonimmigrant Visa, Memorandum, dated
December 23, 2002

15-1 Detention and Release of Aliens with Final Orders of Removal,
Memorandum, dated March 16, 2000
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e 16-1 Travel Document Handbook

e 16-2 U.S. - Canada Reciprocal Agreement for the Exchange of Deportees (added
DD99-05)

o 16-3 Notification of Alien Removal and Crimina History Forms

e 16-4 Enforcement Standards on Use of Restraints and Escorts

16-5 Exchange Of L etters Between The United States and Canada on the

Removal of Their Nationals to Third Countries

16-6 Treatment of Cuban Asylum Seekers at Land Border Ports of Entry

17-1 Zadvydasv. Davis

17-2 Sample G-166C

17-3 Sample Declaration

17-4 Sample Affidavit

18-1 Cuban Review Plan

19-1 Fugitive Operations Organization [ Reserved]

25-1 INS Acquisition Procedures for Intergovernmental Service (Jail) Agreements

(Added DD00-02)

e 25-2 Standard Intergovernmental Service (Jail) Agreement (revised 10/9/98)

(Added DD00-02)

25-3 Detention Facility Addresses

26-1 Detention Operations Manual, M-482--Detention Standards

32-1 Vehicle Ordering Menu

33-1 Phonetic Alphabet Table

33-2 Agency-authorized 10 Codes

36-1 DACS Users Manud

36-1.1 Docket Control Office List

36-2 EREM User Manual [Reserved]

42-1 DRO Program/Project Code Crosswalk

42-2 DRO Performance and Resource Management Cycle

44-1 Reporting Requirements for Significant Events, Memorandum, dated March

11, 2003

44-2 Significant Incident Report Form

45-1 INSpect Review Chart

45-1.1 Sample INSpect Report

45-1.2 Sample INSpect Report

Appendix 1-1 Table of Addressesand Telephone
Numbers

Office of Detention and Removal

801 "I" Street, NW, Suite 800 & 900 Techworld

Washington DC 20536
(202) 305-2734
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11-1

DACS Help Desk (202) 7328 GlE5E
DHS DESk (888) 347 (b)(2)High

12-1

Debt Management Center

(b)(2)High

16-1

United States National Central Bureau

(b)(2)High

Td ephone: 202-305{ 00
Fax: 202 616-8400

16-2

Canadian Embassy

501 Pennsylvania Avenue NW
Washington DC 200
Telephone: 202-682{ 1011
Fax: 202-682-7701

Peace Bridge, Buffalo, NY
http://www.peacebridge.com/
Refugee Processing Unit

Fort Erie Port of Entry

68 Goderich Street

Fort Erie, A 5X4

(905) 871

FAX 871-568
16-3

OmegaWorld Travel
(800) 680-0964 (888) 451-8777 (414) 325-5006

16-4
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tion System (JPATYS)

(b)(2)High

(b)(2)High

FAX 467-1984

19

LESC Duty Officer (802) 872{01000

s Center (b)(@)High
(B)@High

(800) 97 > (b)(2)High

34-6

FBI-CJIS
1000 Custer Hollow Road
Clarksburg, WV 26306

34-6

Royal Canadian Mounted Police

Canadian Criminal Records Information Services
Record Analysis Services

1200 Vanier Parkway

Ottawa, ONT K1A

Telephone: 613-998

34-7

Biometric Support Center - East
Department of Homeland Security
1616 North Fort Myer Drive, 8th Floor
Arlington, VA 2220

Telephone: 202-298 51

Fax: 202-298-5091

Biometric Support Center - West
Western Identification Network - Automated Fingerprint Identification System
(WIN/AFIS)

(b)(2)High
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S Building 6 (street address)

Telephone: 619 498011

Fax: 619 498-9978
Appendix 2-1 Table of Authorities

Appendix 2-2 Office of Detention and Removal
Program Description

History

Vision/Mission

Overview of Operations

Strategic Planning

Core Business Functions

DRO Personnel (To be developed)
History

The Detention and Deportation Program, now the Office of Detention and Removal
(DRO) was established in a 1955 reorganization of the INSto carry out amission first
articulated in the Alien and Sedition Acts of 1798. The Alien and Sedition Acts included
the earliest deportation legidlation, which empowered the President to order the departure
from the United States of all aliens deemed dangerous. Legidation since then has
expanded the detention and removal operations and redefined the classes of aliensto be
deported or excluded but the basic mission remains the same: remove al removable
aiens.

The Immigration and Nationality Act (INA) of 1952 expanded the Federal expulsion
power to include awider category of aliens. The INA listed 19 general classes of
deportable aliens and provided for exclusion, at the time of application for admission, to
the United States on health, criminal, moral, economic, subversive, and other grounds.
The lllegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) of 1996
expanded the number of crimes that made people subject to removal. It also eliminated
the INS discretion to release certain aliens by requiring that virtually any non-citizen
subject to removal on the basis of acriminal conviction, aswell as certain categories of
non-criminal aliens, be detained without bond. As aresult of these acts and other
legislation the INS is required to detain and remove a much larger and more diverse
population. The current population requires unique facilities, procedures and
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management of people by risk and criminal category as well as nationality, health and all
those with other special needs.

The Department of Homeland Security, established on March 1, 2003, is committed to
protecting the United States from terrorist threats through the rigorous and strict
enforcement of the nations immigration laws. The Department will seek enhancementsin
personnel and information technology to aggressively enforce our immigration laws that
will result in significant increases to the workload and services provided by the Office of
Detention and Remova (DRO). DROs mission is critical to the immigration enforcement
process and provides the final link in securing the borders of the United States. Our plans,
operations and resource requests will be fully integrated with all other immigration
enforcement programs and initiatives to maintain the integrity of the immigration
process, improve border security, prevent the growth of and reduce the numbers of
immigrantsillegally residing in the country. Our management and staff will use DROs
Strategic Plan 2003-2012: Endgame and this business plan to ensure that resource
requests and operations are properly and fully aligned with all immigration enforcement
activities and initiatives. We will follow these plans to ensure that we manage and
maintain an effective detention and removal program, and that we continue to execute our
part in the overall immigration enforcement process.

Vision and Mission Statements

The Director, Office of Detention and Removal, in conjunction with his staff, devel oped
aVision to guide the efforts of the program for the next ten years. Thisvision is focused
on the development of the infrastructure, resources, personnel and leadership necessary to
devel oping, maintaining and sustaining a Program that will accomplish its mission
efficiently and effectively now, for the next ten years, and beyond.

DRO Vision:

Within ten years, the Detention and Removal Program will be able to

fully meet all of our commitments and mandates from the President, Congress and the
American People.

To make this happen will require:
Visionary leadership, at all levels of the organization;
An effectively trained and educated professional workforce;

Theright levels of the right resources such as personnel, facilities, and support
infrastructure;
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Effective, responsive, and accurate command, control, communication, computers and
intelligence systems that truly support our enforcement requirements and improve the
way we do business;

Thoughtful and thorough planning, and effective operational execution.

Recent events and political initiatives have emphasized the significance of DROs mission
and the critical need to restore some certainty to the removal of aliens found to be
removable. Our mission is critical to the immigration enforcement process and provides
the final link, the Endgame, in securing Americas borders.

DRO Mission:

Promote the public safety and national security by ensuring the departure from the United
States of al removable aliens through the fair and effective enforcement of the nations
immigration laws.

Overview of Operations

The Immigration and Nationality Act (INA) grants aliensthe right to aremoval
proceeding before an immigration judge to decide both inadmissibility and deportability.
Aliens can be removed for reasons of health, criminal status, economic well-being,
national security risks and others that are specifically defined in the act. An immigration
judge weighs evidence presented by both the alien and DHS, assesses the facts, considers
the various factors, and renders a decision that can be appealed to the Board of
Immigration Appeals. When the decision rendered is to depart the country, DRO takes
over the responsibility to facilitate the process and ensure the alien does, in fact, depart.
The process includes coordination with foreign government and embassies to obtain
travel documents and country clearances, coordinating all the logistics and transportation
necessary to repatriate the alien and, when required, escort the alien to his or her home of
record.

Integral to making America more secure, DRO provides the final step in the immigration
enforcement program. To accomplish this, DRO must be vigorous in its efforts to provide
services equal to the demand and commensurate with efforts expended by other
enforcement programs and agencies. DRO must increase its overall number of removals,
annually in order to thwart and deter continued growth in theillegal aien population.
Achieving this result is dependent upon completion of all initiatives within both core
business functions and accomplishing milestones in three key areas. Moving toward
100% rate of removal for al removable aiens allows DRO to provide the level of
immigration enforcement necessary to keep America secure.

The primary responsibilities of the DRO program as part of the DHS immigration and
law enforcement mission are to provide adequate and appropriate custody management to
support removals, to facilitate the processing of illegal aiens through the immigration
court, and to enforce their departure from the United States. Key elementsin exercising
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those responsibilities include: identifying and removing all high-risk illegal aien
fugitives and absconders; ensuring that those aliens who have already been identified as
criminals are expeditiously removed; and to develop and maintain arobust removals
program with the capacity to remove al final order cases issued annually thus precluding
growth in theillegal alien absconder populations. Simply stated, DROs ultimate goal isto
develop the capacity to remove all removable aliens.

Process Overview:

Aliens will be apprehended at Ports of Entry (POE) by Bureau of Customs and Border
Patrol (CBP) inspectors, between POEs by CBP border patrol agents, and anywherein
the interior of the United States by Bureau of Immigration and Customs Enforcement
(ICE) investigators, CBP agents, local law enforcement officers and DRO Officers. Once
apprehended, appropriate action will be taken to identify the alien, determine
immigration status and begin necessary steps to process the alien for removal. After an
apprehension or inadmissible determination is made, an alien will be placed in detention
to be processed for removal, released with certain constraints, or removed. The
Department of Homeland Security (DHS) maintains on-site holding facilities for the
temporary housing of aliens. Initial authority lies within apprehending programs of each
bureau to determine whether an alien will be removed, released, or detained.

Once detention is ordered, an alien must be transported from the point of arrest to a
processing center or DRO field offices. During processing, identification and paperwork
on the alien are completed, personal belongings are documented, and a detention facility
isdesignated. The alien is transported to the appropriate detention facility and placed
based on the categorization of his/her situation (family, juvenile, criminal, asylees, etc). If
thereis no significant risk of flight or danger to the community, an alien can also be
released on his/her recognizance, bonded or paroled into the community.

An alien can aso beimmediately removed from the US. This outcome happens most
often with apprehensions along the Mexican border. One method of removal isa
voluntary return or voluntary departure. This procedure is common with non-criminal
aliens who are apprehended by the CBP during an attempted illegal entry to the US.
Under the process of voluntary return/departure, illegal aliens agree that their entry was
illegal, waive their right to a hearing, and then are removed from the US. Aliens who
have agreed to a voluntary return/departure can be legally admitted back into the USin
the future without penalty.

Another common procedure used by CBP inspectors at POES is expedited removal. DHS
uses this process with aliens arriving at POEs who illegally attempt to gain admission by
fraud, misrepresentation, or improper documentation. Unlike voluntary returns, expedited
removals have penalties that restrict the alien from re-entering the US for specified
timeframes. Aliens who re-enter the US after being removed through the expedited
removal process subject themselves to felony convictions and timein jail.
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As reflected in the workflow model below, when an apprehended alien decides to
exercise hig’her right to a hearing, the alien must await proceedings before an
immigration judge (1J). This process takes place under the auspices of the Executive
Office of Immigration Review (EOIR). There are a number of potential outcomes to these
hearings.

The most common outcome isafina order of removal. In such instances, the
Immigration Judge determines that an individual isineligible for legal admission into the
US and must face removal. Reinstated final orders (afina order upheld that was issued in
the past) are a variation of the same procedure. Violating the conditions of afinal order
carries several pendlties, possible fines, imprisonment for up to 10 years, and a ban on
future legal entry. The ban is permanent for aggravated felons and up to 20 years for

other aiens. The imposition and extent of these penalties depends upon the circumstances
of the case.

Conversely, aliens can also be granted relief and/or asylum as aresult of their hearing.
The can be permitted to withdraw their application for admission, which lessens the
penalty for illegal entry. Also, they can have their case terminated outright.

Appeals of immigration hearings fall within the jurisdiction of the Board of Immigration
Appeals (BIA). Alienswho may lose legal status by being removed from the US typically
pursue these proceedings. BIA decisions can be appealed to the US Courts of Appeals;
thus moving from the administrative law process in the Executive Branch to the US
Courtsfor afina decision. The final authority for immigration appealsisthe US
Supreme Court. The time it takes to proceed through the appellate process can be
significant and further places a burden on DRO to provide long-term detention.

Strategic Planning (DRO Strategic Plan, 2003-2012: Endgame)

The key to sustained program success is the devel opment of a sound and logical planning
process that will drive operations and ultimately resource requirements. DRO chartered
the strategic plan-working group (SPWG) to develop the products needed to write its first
ten-year strategic plan and monitor its implementation and execution. Drafting DROs
Strategic Plan 2003-2012: Endgame was the first step in this process. DROs ultimate goal
however isnot only to develop and implement a strategic plan but to routinely integrate
strategic thinking with operational planning which will then drive resource requirements
and budget formulation.

With the strategic plan in place, DRO is developing itsfirst five-year budget supported
by this five-year business plan. Endgame provides the long-term strategy for achieving
DROs golden measure which isto remove all removable aliens. The business plan
provides the critical milestones, performance measures and resource requirements needed
to get there. This business plan serves as the tool to implement the strategy and monitor
DRO performance in the coming years. DRO will engage in acyclical process where
performance is continually measured against projections and resources received to
modify and adjust operations, plans, and budgets appropriately.
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DRO Planning Process

The key to sustained program success is the devel opment of a sound and logical planning
process that will drive operations and ultimately resource requirements. DRO chartered
the strategic plan-working group (SPWG) to develop the products needed to writeits first
ten-year strategic plan and monitor its implementation and execution. Drafting Endgame,
DROs 2003-2012 strategic plan was the first step in this process. DROs ultimate goal
however isnot only to develop and implement a strategic plan but to routinely integrate
strategic thinking with operational planning which will then drive resource requirements
and budget formulation.

With Endgame in place, DRO is developing itsfirst five-year budget supported by this
five-year business plan. Endgame provides the long-term strategy for achieving DROs
golden measure which isto remove all removable aliens. The business plan provides the
critical milestones, performance measures and resource requirements needed to get there.
This business plan serves as the tool to implement the strategy and monitor DRO
performance in the coming years. DRO will engagein acyclical process where
performance is continually measured against projections and resources received to
modify and adjust operations, plans, and budgets appropriately.

DRO Core Functions

All DRO work efforts can be captured within two core areas, other wise known asits
core business functions. removals, and custody management and more specifically, by
key processes within each as depicted in the following table.

Removal

Theremoval of an alien from the United States based on afinal order of removal.
Custody Management

The act, manner, or practice of managing, caring for, supervising, or controlling the
temporary holding of individuals charged with federal crimes or pending immigration
hearings and removal proceedings and all applicable resources necessary to complete this

function.

Identify: Identification of the case(s) and alien(s)requiring a direct enforcement response
or action by DRO staff.

Locate/identify and obtain adequate detention space (traditiona & non-traditional):
Acquire sufficient and appropriate bed space to meet various detention needs.

Locate: Actions taken to determine the whereabouts of alien(s) for the purpose of
apprehension, questioning.
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Manage/monitor the detention population: Ensure detainees are properly classified for
risk and placed accordingly.

Apprehend: The seizure, taking or arrest of a person on acriminal or administrative
charge based on aviolation of the immigration laws of the United States.

Manage/monitor detention space: Ensure facilities comply with recognized building and
safety codes as well as national detention standards.

Process. Management of an aliens case from identification through removal. Will include
updating aliens records in appropriate DRO enforcement databases, determination of
appropriate enforcement action, and preparation/request of necessary documentation to
initiate enforcement action.

Community/external relations: Build partnerships with principle stakeholders to facilitate
and expedite the removal process, garner support from the community and market DROs
role as critical to the immigration enforcement process and fundamentally different from

traditional punitive incarceration.

Removal: The removal of an alien from the United States based on afina order of
removal.

Internal integrity (internal audits/reviews): Develop a quality assurance program to
ensure all DRO operations maintain the highest levels of productivity, professionalism,
and quality.

Fleet and Transportation Management: DRO relies heavily on an extensive transportation
program that utilizes both ground and air assets to fulfill its mission in completing
domestic transfer of aliens aswell as their removal from the United States. DRO will
oversee and administer the acquisition, assignment, and disposal of vehicles and
equipment to meet transportation needs.

A more detailed depiction of the core business functions as they relate to fiscal program
elements follow. These program el ements allow the Program to measure performance and
build resource requirement along functional lines within its core business functions.

Removals

The primary responsibilities of the DRO program as part of the DHS immigration and
law enforcement mission are to provide adequate and appropriate custody management to
support removals, to facilitate the processing of illegal aiens through the immigration
court, and to enforce their departure from the United States. Key elementsin exercising
those responsibilities include: identifying and removing al high-risk illegal aien
fugitives and absconders; ensuring that those aliens who have already been identified as
criminals are expeditiously removed; and to develop and maintain arobust removals
program with the capacity to remove al final order cases issued annually thus precluding
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growth in theillegal alien absconder populations. Simply stated, DROs ultimate goal isto
develop the capacity to remove all removable aliens.

Traditional Removal Proceedings. The Immigration and Nationality Act (INA) grants
aliens the right to aremoval proceeding before an immigration judge to decide both
inadmissibility and deportability. Aliens can be removed for reasons of health, criminal
status, economic well being, national security risks and others that are specifically
defined in the act. An immigration judge weighs evidence presented by both the alien and
DHS, assesses the facts, considers the various factors, and renders a decision which can
be appealed to the Board of Immigration Appeals. When the decision rendered isto
depart the country, DRO takes over the responsibility to facilitate the process and ensure
the alien does, in fact, depart. The process includes coordination with foreign government
and embassies to obtain travel documents and country clearances, coordinating all the
logistics and transportation necessary to repatriate the alien and, when required, escort the
alien to his or her home of record.

Alternative Removal Processes. The INA provides several alternative removal
procedures to maximize efficiencies and expedite the removal process wherever
applicable and appropriate.

Expedited removal can be exercised after the DHS orders the removal of aliens after
inspection and subsequent findings of inadmissibility on grounds relating to fraudul ent
activity i.e. no documents, improper documents, fraudulent documents, or other forms of
fraud). The expedited removal processisthe only formal removal process that can be
used when these are the only grounds of inadmissibility. This process aso appliesto
aliens whose claims for fear of persecution are not found credible, and to aliens who
claim certain types of status but immigration judges find do not have these types of
status.

Administrative removal can be exercised by the Attorney General as an aternative to
hearings conducted by immigration judges for certain serious crimina offenders. Asa
result, DHS may issue final administrative removal orders to certain aliens who have
been convicted of one or more aggravated felonies and who are not lawful permanent
residents.

Judicial removal is authorized to remove certain aliens at the request of the U.S. Attorney
with DHS concurrence. U.S. district court judges have jurisdiction to enter judicial
removal orders when sentencing aliens deportabl e based on certain criminal convictions.
This procedure can only be used in the Federal courts.

Stipulated judicial removal isajudicial removal entered as a condition of probation or
supervised release or both in a plea agreement between the alien and the US government.
The alien will waive the right to notice and a hearing by agreeing for aremoval order to
be entered as part of his plea agreement (stipulation). A U.S. district court judgein a
felony or misdemeanor case, or aU.S. magistrate judge in a misdemeanor case, may
accept such a stipulation and enter ajudicial order of removal.
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Stipulated removal is exercised by an immigration judge when he/she enters aremoval
order without a hearing based on an agreement between the alien and the DHS. In some
instances, ajudgein acriminal case may consider the alien's agreement to be removed
when the judge imposes a sentence for the criminal charge.

Reinstatement of removal orders are applied to alienswho illegally reenter the United
States after removal. The original removal order is reinstated as of the original date and is
not subject to being reopened or reviewed. Reinstatement of the removal order is
mandatory if the DHS determines that the alien who reentered unlawfully is, in fact, the
same person who was previously removed.

Custody Management

The lllegal Immigration Reform and Immigrant Responsibility Act of 1996 and other
immigration laws authorizes and sometimes mandates that DRO detain illegal aliens who
are charged with violating immigration law, have entered the United Statesillegally, or
have been ordered to leave the country. These aliens are detained while their immigration
proceedings are administered and facilitates their proper and expedient removal from the
country when ordered to do so. DRO administers a national detention program that uses
funding appropriated specifically for the care of these aliens and includes the
transportation, housing, subsistence, medical care, and guard service necessary to provide
safe and humane environments to the inmate population and detention staff. The
responsibility begins when a detainee is brought into DRO custody and continues until
the alien can be released into the community or removed from the United States. The
detainee population is generated by multi-component investigative and prosecutorial
efforts within the Department of Homeland Security.

DRO detains aliens for administrative purposes, not criminal and punitive, to ensure they
comply with the immigration process. In particular, these aliens are detained because they
are determined to be athreat to public safety or pose asignificant risk of flight if

released. Other factors that DRO considers in making detention determinations are
similar to those reasons used to justify removal which include health, prior criminal
history and the severity of their crimes, history of failure to appear for Court, equitiesin
the United States and evidence of ties to the community, availability of relief from
removal and the likelihood of relief being granted, and prior immigration history.

This detained population isinherently unique, requiring specialized knowledge and
processes to safely and humanely hold in appropriate facilities and meet all operational
demands. The DRO detained population includesillegal economic migrants, aliens who
have committed criminal acts, asylum-seekers (required to be detained by law) or
potential terrorists. These persons can be male, female, unaccompanied juveniles of either
gender, or families. This diverse population necessitates different environments,
standards, and management procedures within DRO facilities than that of other federal,
state, county, or local correctional facilities. Additionally, detainees have unknown
lengths of stay in custody because they are dependant on the speed of immigration court
hearings, appeal review or removal processing.
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Factors that DHS considers in making detention determinations include prior criminal
history, the severity of the crimes for which the alien was convicted, history of failure to
appear for Court, equities in the United States and evidence of ties to the community,
availability of relief from removal and the likelihood of relief being granted, and prior
immigration violation history. DRO detention policy sets forth guidelines for determining
priorities in which aliens should be detained. This policy sets forth four major categories
of aliens and classifies these individuals as for placement into high priority, medium
priority, or lower priority detention.

Category |, mandatory detention;

Category |1, includes security and related crimes, other criminals not subject to
mandatory detention, aliens deemed to be a danger to the community or aflight risk and
aliens smugglers,;

Category I11, includes inadmissible non-criminal aliens (not placed in expedited
removal), aliens who committed fraud or were smuggled into the United States, work site
apprehensions; and

Category 1V, includes non-criminal border apprehension, other aliens not subject to
mandatory detention, aliens placed in expedited removal.

Not every alien taken into DRO custody has to be placed into traditional or hardened
detention facilities. Low threat and low risk aiens can be placed into non-traditional
settings (halfway houses, intensive supervision) as they complete their immigration
proceedings. These non-traditional methods or aternative programs provide a more cost
effective solution to hardened detention facilities and free up bed space for those aliens
who must be detained.

The alternative to detention program is a comprehensive array of alternative detention
settings and methods that, when employed, will provide a more cost effective solution to
ensuring that low risk individuals in immigration proceedings comply with their
immigration obligations. Releasing these individuals from hardened and secure detention
facilities and into controlled aternative environments creates bed space for those aliens
who must be detained, and minimizes the management and oversight needed for those
aliensin alternative settings. While bed costs in alternative settings equal thosein
traditional detention the logistics and specia requirements needed to manage special
populations such as families and non-crimina females are less intensive than managing
that same population integrated into atraditional environment. Additionally, moving
these unique populations out of traditional facilities frees up bed space exponentially as
two rooms needed to house one family will be freed up to bed 2 and 3 times more
individual aliens.

Current custody management initiatives include the establishment of halfway houses

particularly suited to house families, female asylum seekers and non-criminal females.
These dormitory style facilities are secured by staff only and have no fences, bars or
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watch towers, providing aless restrictive and more humane atmosphere for individuals
who are not releasable. With these facilitiesin place, the logistical strain for moving,
placing, and housing females and families is removed from the mainstream, hardened
detention environment. DRO will continue its research into available technology and
methods in order to create and provide safe, secure and humane aternatives to detention.

Custody management is akey tool in the immigration enforcement process. Through an
array of traditional and non-traditional detention methods, DRO ensures aliens complete
thelr immigration proceedings and are removed when ordered to do so. Experience shows
that alienswho are placed into traditional and non-traditional detention environments
have high court appearance rates and high removable rates and achieving high removable
rates, especially 100%, is DROs overarching goal.

Supporting Functions
Fleet and Transportation Management

DRO relies heavily on an extensive air and ground transportation fleet to complete the
domestic transfer of aliens aswell as their foreign removal. Transportation assets must
also be in place to support the movement of aliens between facilities and courtrooms as
required during their immigration proceedings. This transportation program includes the
use of commercial and government aircraft (owned and leased via the Justice Prisoner
and Alien Transportation System (JPATS), as well as government owned ground
transportation conveyances. The DRO vehicle fleet consists of atotal of 2049 vehicles
(248 buses and 1801 vans, sedans, and trucks).

All detainee transport vehicles are outfitted with appropriate security equipment to ensure
the safety of the detainee, staff, and general public. Additionally, the DRO fleet consists
of undercover vehicles, primarily sedans and mini-vans, outfitted as such in order to
conduct alien absconder/fugitive operations.

During fiscal year 2002, JPATS conducted 897 DHS missions, which included 3,205
takeoffs and landings, utilizing 5,634 flight hours. Meeting this demanding schedule was
achallenge considering the age of the aircraft under contract to the JPATS system during
FY 2002. Newer, more capable aircraft should improve schedule reliability and capacity
asthey are acquired in FY 2003.

During FY 2002, the total passenger count was 81,437 for all the JPATS movements,
including special missions. This exceeded the 78,000 to 80,000 passenger movements
predicted at the beginning of the year. In addition to high security/sensitive missions
following September 11th, DRO also continued the ongoing mission of the repatriation of
aliens. The original prediction was to repatriate 12,000 aliens and DRO finished with a
record year for moving 13,573 individuals to 9 different countries.

DRO will continue efforts to re-capitalize its ground fleet and institutionalize a
comprehensive fleet management and replacement program. DRO will aso evauate
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local, regional and national transportation demand to support development of a
comprehensive transportation operating system that includes the optimal use of JPATS
resources. As part of this effort, DRO will pursue a contract for secure air transportation
services in support of the repatriation program. Once awarded, the contract is anticipated
to facilitate the repatriation process, increase program security, improve staff efficiency,
and reduce costs.

Human Capital Management

This area has not been addressed either systematically or strategically in the past.
Through the strategic planning process, DRO devel oped a strategic approach to human
capital management. Providing the right employees with the right skillsto perform their
jobsis fundamental to operational effectiveness and affords them the opportunity to
advance within the Agency. DRO has made it a priority to partner with HRD and
Training to develop the programsto allow us to achieve this goal.

DRO will work with human resource experts to find and implement ways to increase job
satisfaction through professiona development and other areas. Position descriptions and
job series will be continuously reviewed to ensure that personnel filling these positions
are properly trained, that the position supports operational requirements and that the
position and personnel are properly classified. Recent results from such an initiative isthe
reclassification of the Detention Enforcement Officer (DEO) position to that of an
Immigration Enforcement Agent (IEA). This reclassification is necessary for completion
of severa of the strategies identified above. For example, for DRO to effectively manage
the IRP, it must employ officerstrained at a higher level and with greater authority than
what is afforded the current DEO position. The IEA position will be aforce multiplier for
all immigration enforcement functions with its enhanced authorities and capabilities. This
position maximizes DROs human resource assets by inspiring a more professional
workforce with greater job satisfaction and higher recruitment and retention rates. This
critical initiative will require a significant redirection of resources or new resources.

DRO isworking with human resource experts to develop a career path plan that identifies
the skills necessary to advance within in an occupation and the points to transition from
occupation to occupation. DRO will aso initiate a program to develop the leaders of the
future through training and developmental assignments.

A robust officer corps can only be developed and maintained with high quality, focused
and sustained training. Current initiativesin that arenainclude a fugitive operations
program, and IEA transition training. Both programs directly support overall removal
efforts in the fugitive operations and institutional removal programs.

Infrastructure Renewal
Aside from efforts in fleet management, DRO is committed to reducing the $500M

backlog in construction projects. Every year, DRO works closely with HQ Facilitiesto
develop and submit enhancement requests.
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The project to establish an ENFORCE based data system to unify a number of systemsis
underway. The DRO part is the ENFORCE Removals Module (EREM). EREM will
replace the Deportable Alien Control System (DACS) and is designed to improve data
integrity and take advantage of existing data thereby reducing workload. The data
captured will also be more closely linked to performance goals and their measurement.

FY 2003 Implementation Plan
STRATEGIC OBJECTIVE 5.2: MAINTAIN PUBLIC SAFETY

Promote national security and public safety by combating immigration-related crimes and
removing individuals, especially terrorists and criminals, who are unlawfully present in
the United States.

Overal Strategy:

Sincetheterrorist attacks on September 11, 2001, INS has reviewed its law
enforcement strategy in the interior of the United States. This strategic review builds
upon the critical role INS plays in ensuring domestic security through investigations
aimed at disrupting terrorist activity and the domestic networks that support them. In this
new environment, the Investigations Program promotes and relies upon an increased
interconnectivity among Intelligence, Border Patrol, Inspections and Overseas assets and
capabilities in accomplishing its mission in both information-sharing and tactical
operations. Externally, INS works more closely with other government agencies,
including FBI and the Department of State, to extend the reach of immigration law
enforcement to source and problem areas across the globe.

Accordingly, the strategic focus of the Investigations Program will continue to
emphasize investigations, either under exclusive INS jurisdiction or jointly with other
agencies that support the Administrations War on Terrorism. These include investigations
under the umbrella of the Joint Terrorism Task Forces (JTTF), investigations to locate
absconders and other immigration law violators whose arrest and removal would serve
the national interest, investigations based on sensitive intelligence regarding criminal
globa smuggling organizations, investigations using traditional fraud and worksite
authorities to ensure the security of critical national infrastructure industries and
locations, and responses to local law enforcement officers who will play an increased role
in domestic security.

In addition to the new counter-terrorism responsibilities, INS must maintain its basic
mission requirements as well. These include the identification and removal of criminal
aliens, the detection and prosecution of fraud schemes and other threats to the integrity of
the legal immigration system, and the disruption and prosecution of organizations and
individualsinvolved in worker exploitation and human trafficking within the United
States.
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Effective interior enforcement requires an aggressive strategy that focuses on
attacking the system of illegal migration in the United States. The system depends on
alien-smuggling organizations, fraud facilitators, unscrupulous employers, and corrupt
attorneys and immigration consultants who seek to undermine our legal immigration
system. Failure to adequately address any one of these areas leaves large gapsin the
Services ability to control illegal immigration, and secure the integrity of the framework
of legal immigration into our country. Hence, the FY 2003 Strategy continues to
approach global illegal migration holistically. At the same time, the Strategy emphasizes
increased coordination among border enforcement and intelligence agencies to work
domestic investigations back to the source.

The criminal organizations that engage in alien smuggling and immigration fraud as
well as foreign-born-terrorist organizations pose a significant threat to the public safety
and national security of the United States. Seizing the assets of these organizations and
individuals reduces their capital, thus affecting their ability to operate, and aso takes
away the profit incentive inherent in nearly al criminal activity. Asaresult of INS efforts
many alien smugglers, fraud organizations, and facilitators were arrested and presented
for prosecution; assets where seized; and aliens with a nexus to organized crime, violent
gangs, drug trafficking gangs, or who have terrorist related affiliations, were
apprehended. These efforts provide a significant public benefit.

In FY 2003, INS will continue its aggressive campaign to remove all removable
aliens, with a concentrated focus on criminal aliens. INS will develop afugitive
operations program to identify, locate, apprehend and remove criminal aliens who have
received final orders of removal and who have not presented themselves for final removal
(absconders). INS will continue its Institutional Removal Program (IRP) to identify,
locate, process and provide hearings for aliens within the criminal justice system and
effect their expedient removal after their release from custody and/or incarceration. INS
will aso develop systems to monitor and track individuals released from custody to
ensure their appearance for final removal. INS will continue its coordination and
cooperation with both government and non-government organizations to facilitate
removal efforts. INSwill target its efforts to include the use of the National Crime
Information Center to identify criminals and recidivists.

Another key element of INS enforcement mission isto removeillegal aliensfrom the
United States. INSislegally required to remove aliens who have received formal removal
orders or who have volunteered to be repatriated. A fundamental part of this mission isto
ensure the removal of the criminal e ement in the alien population. INS is adopting new
policies and procedures to improve the effectiveness of the Institutional Removal
Program, a program designed to identify and remove incarcerated criminal aiens by
means of administrative or hearing processes before their release from custody. Focusing
on the criminal alien removals enhances the promotion of public safety.

Another management chalengeisin the area of identifying and removing persons

who arein the United Statesillegally, including the monitoring of alien overstays.
Knowing who has entered and who has departed our country in real timeis an important
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element in enforcing our laws. The Data Management Improvement Act, passed in FY
2000, requires INS to develop afully-automated, integrated entry-exit data collection
system and deploy this system at airports and seaports by the end of FY 2003; at the 50
largest land ports-of-entry (POES) by the end of FY 2004; and all other POEs by the end
of FY 2005. The legislation also requires a private sector role to ensure that any systems
developed to collect data do not harm tourism or trade.

Skills:;

Achievement of this goal requires personnel to attain and maintain mandatory law
enforcement skillsincluding proficiency with firearms and various non-deadly force
methods; expert knowledge of applicable Federa statutes, regulations, Executive Orders,
policies and procedures, including rules of search and seizure, arrest authorities, and
Federal Rules of Evidence. Personnel must maintain a high degree of interpersonal skills
and problem solving and investigative abilities as well ethical and moral standards
consistent with the organizations set of core values. They must possess strong computer
skillswith avariety of office productivity systems and software, as well as with
specialized law enforcement and national security, computer databases. They must be
ableto operate a variety of motor vehicles. Personnel are employed in positions including
the following: Criminal Investigators/Special Agents, Deportation Officers, Detention
Enforcement Officers, Docket Clerks, IRP Directors, Special Agents, Investigative
Assistants, Financial Analysts for asset forfeiture, Intelligence Agents/Officers,
Attorneys, and Legal Technicians, analysts and other support staff.

STRATEGIC OBJECTIVES.2.1
SUB-GOAL TITLE: Promote National Security and Homeland Defense

STATEMENT OF GOAL: INSwill play amajor role in national security by making it
the primary focus of itsinterior enforcement efforts, including worksite enforcement,
fraud and Attorney General and Congressional initiatives intended to improve homeland
defense.

Background:

In the days following the September 11" terrorist attacks on America, a renewed focus
was placed on national security across the nation, within the federal government, and
specifically for the INS. The Service, led by the National Security Unit (NSU) at
headquarters and INS Joint Terrorism Task Force (JTTF) agentsin thefield has
responded to adramatically increased workload, crisis conditions, and time-sensitive
multi-tasking with professionalism and dedication.

As a semblance of normalcy returns to the workplace in our changed world, it is

incumbent upon INS to create strategies and fiscal year goals for fully engaging foreign
threats to the nations security. While the NSU will continue to lead INS effortsin
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combating terrorism, other branches within the Investigations program will aso continue
to make significant contributions to national security and homeland defense.

(b)(2)High, (b)(7)e
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STRATEGIC OBJECTIVE5.2.2
SUB-GOAL TITLE: Enhance Public Safety through Criminal Alien Removal

STATEMENT OF GOAL: INSwill focus on National Security efforts by aggressively
campaigning to removal illegal aiens from the United States. INS will develop afugitive
operations program to identify, locate, apprehend and remove crimina aiens who have
received final orders of removal and who have not presented themselves for final removal
(absconders). INS will continue its Institutional Removal Program (IRP) to identify,
locate, process and provide hearings for aliens within the criminal justice system and
effect their expedient removal after their release from custody and/or incarceration. INS
will aso maintain effective and efficient control of the non-detained docket. These
objectives are described in two task sub-sections below.

TASK: 2a) Removals
STATEMENT OF TASK: Promote the integrity of the immigration removals process,

deter immigration violations, and reduce recidivism through cohesive enforcement
strategies facilitating the location, apprehension and processing of illegal aliens,
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especialy criminals, to ultimately effect appropriate action to include prosecution, and/or
removal.

Background:

A key element of the INS enforcement mission isto removeillegal aliensfrom the
United States especially those who have received final orders of removal or who have
volunteered to be repatriated. A fundamental part of this mission is to ensure the removal
of the criminal element in the alien population. Focusing on the removal of criminal
aliens promotes the assurance of public safety and the protection of our national security.

Strategies and Initiatives to Achieve the FY 2003 Sub-goal:

As aresult of theimpacts of September 11, 2001, INS enforcement assets have been
redirected to support national security priorities reducing their availability for traditional
enforcement efforts. Additionally, current nationa policy has reemphasized the
importance of criminal alien removal and therefore rendered it a central focus of INS
enforcement for FY 2003. Throughout FY 2002, the Office of Detention and Removal
(DRO) developed aten-year Strategic Plan. FY 2003 marks thefirst year of
implementing the plan, and among those strategies and initiatives identified for FY 2003
are the following:

Work closaly with Inspections, Investigations, Border Patrol, and the Executive Office
for Immigration Review (EOIR) to ensure cases are processed expeditiously and
removals are completed in atimely fashion;

Continue processing criminal alien-inmates through the Institutional Removal
Program (IRP), at areduced level of effort, and expedite their removal from the United
States to the maximum extent practicable. In FY 2003, INS will commence the first phase
in the transition of the IRP from being the responsibility of the Investigations program to
DROG;

Continue coordinating with foreign embassies and consulates to reduce the time
needed to obtain travel documents for aliens with final orders of removal;

Develop and implement a centralized ticketing program that will be a single source for
coordinating and tracking escort procedures, travel information and related costs;

And continue efforts to elevate the professional level, job satisfaction, and retention
and recruitment rates of the DRO workforce. INS will especially concentrate on
devel oping advance training programs that will provide officers with those skills
necessary to accomplish the Services mission in the evolving enforcement climate.

Major Assumptions and Issues:
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STRATEGIC OBJECTIVE5.2.3
SUB-GOAL TITLE: Preserve the Integrity of the Legal Immigration System.

STATEMENT OF GOAL: Investigative efforts will focus on the dismantlement of fraud
organizations as well as the prosecution and apprehension of principals and facilitators
that exploit the legal immigration system by creating an environment whereby aliens can
obtain fraudulent documents, commit benefit fraud and/or identity theft in an effort to
either enter and/or remain in the United States under false pretenses.

Background:

In furtherance of the INS support of counter-terrorism investigations, and as a result of
the terrorist attacks of September 11, 2001, the anti-fraud efforts of the Investigations
Program will target large-scale conspiracies in the form of fraud organizations and
facilitators/ principals involved in benefit and document fraud. Unscrupulous individuals
and/or facilitators frequently resort to fraud, misrepresentation, and other irregularitiesin
the preparation of INS petitions, applications, and documents in order to enter the United
States under false pretenses and, in some instances, for furtherance of their criminal
activity. The INS must ensure the integrity of the Visa Process by identifying fraudulent
applications and prosecuting those that are responsible for these acts. Maintaining focus
on major fraud conspiracies increases the effectiveness of the anti-fraud program, which
in turn provides additional support to other INS enforcement efforts against organized
crime, terrorism, alien smuggling, and convicted criminals.

Strategies and Initiatives to Achieve the FY 2003 Sub-goal:
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Certain benefit fraud schemes involve innocent victims caught up in immigration
practitioner fraud e.g., fraud committed by unscrupul ous immigration practitioners (both
attorneys and non-attorneys) who target vulnerable and ill-informed aliens. INSfield
offices will be prepared to launch practitioner fraud pilotsin Los Angeles and Chicago
pending approval by the Department of Justice.

INS field offices will continue to vigorously seek prosecution of facilitators/principals
with a nexus to document fraud investigations.

Investigations and ISD will implement the Joint Fraud Strategy in FY 03. The strategy
bal ances assessment and prosecutions. The assessment is reviewing 10 different
applications. Fieldwork pursuant to these leads will both verify fraud and prosecute the
offenders.

FY 2003 Major Assumptions and Issues:

FY 2003 performance target levels have been set in direct response to the high level of
production in Benefit/Document Fraud Investigationsin FY 2002. All projected targets
were exceeded substantially in FY 2002 despite the severe impact of 9/11 on resource
allocation within INS Investigations Program. The FY 2003 performance targets are the
result of that tremendous success and, barring the unforeseeable, reflect the expectation
that INS Fraud Investigations will maintain this positive trend.

FY 2003 Performance Measures, Milestones and Targets:
Performance Measure: Present for prosecution benefit and/or document fraud cases
Target: 430

Performance Measure: Present for prosecution benefit and/or document fraud
principa s/facilitators

Target: 575
Performance Measure: Accept for prosecution benefit and/or document fraud cases
Target: Report Only

Performance Measure: Accept for prosecution benefit and/or document fraud
principa g/facilitators

Target: Report Only
STRATEGIC OBJECTIVE5.2.4

SUB-GOAL TITLE: Protecting Authorized Labor
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STATEMENT OF GOAL: The INSwill protect the access to safe and profitable
employment to authorized workers while limiting the work opportunities of illegal aiens
by pursuing lead-driven investigations that involve alien smuggling, human trafficking,
exploitation and other criminal offenses and substantive administrative violations leading
to displacement of legal workers.

Background:
INS will focus its worksite enforcement investigations to:

Take administrative and/or criminal action against employers whose hiring practices
are tolerant to employing unauthorized aliens.

Ensure domestic security by removing unauthorized aiens [security risks] from
sensitive jobs where they have the potential of inflicting serious bodily harm or death to
innocent people or severe damage to our public infrastructure and/or economy.

Ensure that businesses of national and local interest have alegal workforce.

An INS field office may initiate a WSE investigation of employers, where there is prima-
facie evidence of egregious aien trafficking offenses, criminal violations, human rights
abuses, or worker displacement. Worker displacement occurs when authorized workers
arefired or not hired to make jobs available for unauthorized workers,

Strategies and Initiatives to Achieve the FY 2003 Sub-goals:

Consistent with the INS interior enforcement strategy, worksite enforcement
investigations will focus on employers whose viol ations may involve alien smuggling;
document, identity, and immigration fraud; human rights abuses; other related criminal
offenses; and substantive (knowing hire or continuing to employ) administrative
violations.

Responding to HQ or local initiatives, INS field offices will ensure domestic security,
by removing unauthorized workers from positions where they have the potentia to inflict
serious bodily harm or death and/or inflict serious damage to infrastructure and
economy.

When applicable, the INS will take administrative and/or criminal action against any
employer found in violation of administrative and/or criminal provisions of Federal law
or regulations.

The national security priority notwithstanding, INS field offices may initiate an
investigation of employers, where there is prima-facie evidence of egregious:

Alien trafficking offenses
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Criminal violations
Worker exploitation

Worker displacement (worker displacement occurs when authorized workers are fired
or not hired to make jobs available for unauthorized workers), or

INS field offices may also initiate a WSE investigation on any employer, included, but
not limited to businesses of national interest (BNI), if the investigation performs a
significant community service.

INS field offices will also monitor the national unemployment rate.
FY 2003 Major Assumptions and Issues:

The FY 2003 targets developed in this section assume there will be no personnel
enhancements for worksite enforcement. Also, due the immediate National crisis, it may
be determined during the fiscal year that worksite enforcement resources will be diverted
to other higher priority INS investigations.

Since 9-11, the INS has focused the vast majority of its worksite enforcement
resources on investigations of businesses of national interest, a national security
initiative. While very successful from a national security perspective, these investigations
have resulted in no reported administrative or criminal actions against any employer.
Therefore, the past year efforts make it difficult to measure our performance in the more
recently traditional ways criminal presentations for prosecutions and substantive Notices
of Intent to Fine (NIFs). FY 01 wasthe last reporting year that was not fully impacted by
the WSE operational changes brought about by the events of 9-11. For that reason, the
INSwill usethe FY 01 datain LYNX asits baseline for some of the below Performance
Measures. The INS anticipates that 90% of the WSE investigations will target BNIs as
opposed to lead driven investigations. And if the current pattern continues, they will
result in far fewer administrative and/or criminal actions than were reported in FY O1.
The vast mgority of the investigations conducted in FY 01 were adirect result of a
specific lead. In consideration of all of the facts outlined in this paragraph, these targets
for FY 03 will be 10% of what was reported in FY 01, except for NIFswhose target is
based on FY 02 activities.

Appendix 2-3 Detention and Removal Strategic Plan
Appendix 2-4 End Game - Easy Reader
Appendix 3-1 Threat Conditions Handbook
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Appendix 11-1 Creating an A Filein the Deportable
Alien Control System (DACYS)
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Appendix 11-2" A" File Construction

Appendix 11-3 Use of New Special Class Codesin
DACS, Memorandum, dated April 10, 2003

U.S. Department of Justice
Immigration and Naturalization Service
HQOPS 50/12.8
Office of the Executive Associate Commissioner 425 | Street NW
Washington, DC 20536
April 10, 2003
MEMORANDUM FOR DISTRIBUTION
FROM: Johnny N. Williams
Executive Associate Commissioner
Office of Field Operations

SUBJECT: Useof New Specia Class codesin DACS
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the Office of Detention and Removal createdlbituhew special class codes

rtable Alien Control System (DACS des are
(B)@High nd can only be entered or deleted bm%ersonnel.

Additionally, these new codes will advise the field that the person has been identified as

an absconder, that the person is listed in the National Crime Information System and that

certain precautions should be taken when dealing with the case. Furthermore, these codes
will support statistical reporting requirements as well.

Specia Classc G2k OELENCcases, represents those
cases in which the (b)(@)High as the lead. Those cases were

identified in amemorandum from the Executive Associate Commissioner, Office of Field
Operations, dated January 28, 2002. The criteriafor these cases have not changed. To
further assist the fiel

instructi

(b)(2)High
. As stated, offices are to notify the
nit before making any decision or taking any action.

(b)(2)High (b)(2)High (b)(2)High

(b)(2)High

Special Class codare all other absconders. Special Class Cod
erswith afinal, but unexecuted order of removal, dated pri
(b)(High These cases have been identified as the backlog cases that are the
he permanent fugitive teams created pursuant to the memorandum
issued on March 8, 2002, by the Deputy Executive Associate Commissioner, Office of

Detention and Removal. Special ClassC__ Joie absconders with afinal, but
unexecuted order of removal, dated afte (b)(2)High These cases are considered
current absconder cases and are the prim of the individual deportation

officers who maintain those cases on their dockets. Nothing in this memorandum,
however, precludes either case from being pursued by any and all immigration officers
who have the authority to make such arrests.

To further assist the Swill have
instructions such as (b)(2)High As stated,
offices are to notify the (b)@)High or guidance.

Questions regarding the use of these Specia Class codes may be directed to the either

the DACS Removal, Director of Removal, or
Attachment
DISTRIBUTION:

REGIONAL DIRECTORS

DEPUTY EXECUTIVE ASSOCIATE COMMISSIONER, ENFORCEMENT
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DEPUTY EXECUTIVE ASSOCIATE COMMISSIONER, DETENTION AND
REMOVAL

TRANSITIONAL FIELD COORDINATORS

CHIEF, BORDER PATROL

ASSISTANT COMMISSIONER, INSPECTIONS
DIRECTOR, LAW ENFORCEMENT SUPPORT CENTER
cc.  Official File

HQDRO Chron File

Appendix 11-4" Juvenile Aliens. A Special Population™
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1. Introduction-Juvenile Detention and Shelter Care Program
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Program Oversight and Direction. The Immigration and Naturalization Service's (INS') Juvenile De
and Shelter Care Program is directed and overseen by the INS' National Juvenile Coordinator in the
of Field Operations, Detention and Removals, Detention Operations Branch (HQOPS/DOB).

Funding for Juvenile Beds. Juvenile bedspace is often difficult to secure. Consequently, juvenile
regardless of location, are national beds and are available to all INS offices nationwide. Juvenile be
categorized as either secure (secure or medium-secure juvenile detention facilities) or nonsecure (|
shelter care facilities, group homes, foster homes, etc.).

Primarily, the INS uses the following three types of contracting vehicles to secure juvenile bedspace:

1. Cooperative Agreements with private profit and nonprofit agencies, which pays for and p
guaranteed bedspace, whether it is used or not.

2. Intergovernmental Service Agreements (IGSAs) with local government entities.

3. Purchase Orders, used on occasion to handle emergencies or special circumstances.

Funding for juvenile beds secured through Cooperative Agreements is provided by HQOPS/DOB
contracts are funded at the Regional and District levels, with occasional assistance from HQOPS/DC
important to note that all juvenile beds are in state-licensed facilities, which the INS is required to f
inspect each year.

The 2nd and 3rd contract types above enable the INS to pay only for those beds it actually us
number of contracted beds increasing or decreasing as needed. The effective use of these vehicle:
the INS to accomplish its mission and ensure that funding for juvenile bedspace is used to o
efficiency. In addition, these contracting vehicles help the INS secure beds in various locations and |
for needed levels of security.

Flores v. Reno-Highlights of an Important Court Case. Jenny Lisette Flores, et al. v. Janet Reno was
action lawsuit filed against the Immigration and Naturalization Service (INS) in 1985. It challenged
aspects of INS policy dealing with the arrest, processing, detention, and release of juvenile aliens
custody. Two decisions preceded the Flores v. Reno Settlement Agreement (the Flores Agreement)
now in effect.1 The Flores Agreement sets out nationwide policy for the detention, release, and treatr
juveniles in INS custody, and supersedes all previous policies that are inconsistent with its term
settlement agreement became effective on February 24, 1997 (see Attachment 1 for copy of
Agreement).

The Flores Agreement formalizes many common-sense principles governing the treatment of juve
INS custody and includes the following general policies:

e Ajuvenile is a person under 18 years old.

e Persons emancipated by a state court OR convicted and incarcerated for a criminal offe
adults are NOT considered juveniles.

e |If areasonable person would conclude that an individual claiming to be a juvenile is really ar
that person shall be treated as an adult for all purposes, including confinement and release o
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or recognizance.2

e All juveniles should be treated with dignity, respect, and special concern for their pa
vulnerability.

e Juvenile aliens must be placed in the least restrictive setting appropriate to their age and
needs, provided that the setting is consistent with being able to ensure the juvenile's
appearance in court and to protect his or her well-being and that of others.

e INS Officers are not required to release a juvenile from INS custody to a person or agenc
officer feels that the agency or person may harm, neglect, or fail to present the juvenile bef
INS or the Immigration Court when requested.

2. Procedures for the Arrest and Detention of Juvenile Aliens

Process juveniles for removal or voluntary departure in accordance with 8 CFR.236.3, regard
whether ICE or another law enforcement agency took them into custody.

The procedures that follow clarify the differences between your role and the Juvenile Coordinator’s
case proceeds from arrest to detention to removal. (Expedited removal and withdrawal of applica
admission are addressed in § 2.2, below.)

Note that, before apprehending any adult in the presence of a juvenile, you must take the time to le
child’s age and immigration status, the relationship between adult and child and, if other than parer
the parents’ location and, if applicable, the name and address of a relative in the area.

With this information in hand, contact a Supervisory Detention and Deportation Officer. The Supe
Detention and Deportation Officer will, in turn, contact the Field Office Director or Deputy for appr
proceed with the arrest.

If you expect media interest, prepare a Significant Incident Report.
2.1 Arrest

211  After completing appropriate system checks, e.g., Central Index System (CIS), Deportabl
Control System (DACS), Treasury Enforcement Communications System (TECS), National Autc
Immigration Lookout System (NAILS), the Arresting Officer should process juveniles expeditious
complete the following documentation for inclusion in the alien file (A-file). These documents
provided to all juvenile aliens, whether detained, paroled, or released. The Arresting Officer must be
explain the documents in the juvenile's native tongue in terms the juvenile can understand. U
following checklist to ensure inclusion of all required documents.

" Report of Deportable Alien (I-213 and continuation).

The Arresting Officer should obtain as much detailed biographical information as possible (see ir
questions to ask when interviewing a juvenile). When completing the 1-213, get the name, address, Ic
and telephone number of any or nearest relatives in the United States. Form should be signed
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Arresting Officer and reviewing official. Place in file; no copy to juvenile.
" Notice to Appear (I-862) (original and copy).

For 13 and under, conservator3 must sign certificate of service. The original and one copy is pl:
the file; another copy is given to the juvenile. This form should be signed by the authorized issuing
The certification of service on the juvenile alien is signed by the Arresting Officer and by the juvenile
juvenile is apprehended at a port-of-entry (POE) and a Notice to Appear (NTA) is being used, s/he
be charged under both Section 212(a)(7)(A)(i)(1) of the Act (as an alien not in possession of prope
documents) and Section 212(a)(4) (as an alien likely to become a public charge). Other charges r
lodged as appropriate. As a general rule, juveniles should not be charged with Section 212(a)(6)(C
Act, unless circumstances show the juvenile alien clearly understood that s/he was committing fraud
unknowingly involved in criminal activity relating to fraud.a This statement is from an 8/21/97 mermr
the Office of Programs on "unaccompanied minors subject to expedited removal" to Management
Regional Directors, District Directors, Officers-in-Charge, Chief Patrol Agents, Asylum Office Directol
Directors, Director of Policy Directives and Instructions, ODTF Glynco, and ODTF Artesia.a

" Warrant of Arrest (1-200) (original and copy).

The original and one copy are placed in the file; another copy is given to the juvenile. This form
be signed by the authorized issuing official. The certification of service on the juvenile alien is signed
Arresting Officer and by the juvenile.

" Notice of Custody Determination (I-286) (original and copy).

The original and one copy are placed in the file; another copy is given to the juvenile. This form
be signed by the authorized issuing official. The certificate of service on the juvenile alien is signed
Arresting Officer and by the juvenile.

" Notice of Rights and Request for Disposition (I-770).

Ensure that all appropriate boxes are completed on both sides, with the alien's and Arresting C
signature. The original is placed in the file and a copy is given to the juvenile.

" Biographic Data for Travel Documents (I-217).
The original is placed in the file.

" Two sets of fingerprints or IDENT.

Only for juveniles 14 and older. Each set of fingerprints should include two FD-249 forms and on
form. Both are placed in the file.

" Four frontal photographs.

All juveniles are to be photographed. Photos should be placed in the file.

" Orantes Rights (For El Salvadorans only) (1-284).

Explain the rights to juveniles of all ages. The Arresting Officer and juvenile both sign; place in file
the juvenile is 13 years of age or younger, the Orantes Rights should be explained to the conservator
Arresting Officer.

" List of local legal services.
One copy is placed in the file and one is given to the juvenile.
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Copy of Exhibit 6 (Notice of Right to Judicial Review from the Flores Settlement).
Provide juvenile with a copy of Exhibit 6 and add it to the file.

Any additional forms as required by local district policy.

2.1.2 If a decision to release is made at the time of arrest to release a juvenile, s/he must alw
released to a qualified custodian (see Section 2.4, "Release," for order of custodial preference).

2.1.3 Once a decision is made to formally detain the juvenile, the arresting officer must notify the
Juvenile Coordinator to arrange detention space and transportation to the appropriate facility, cor
with guidelines in the Flores Settlement (see Section 6 for detailed transportation requirements)
awaiting transfer to an appropriate juvenile facility, juveniles must be held in a suitable area (see S
2.3.1 and 2.3.2).

On March 1, 2003, pursuant to the Homeland Security Act, the Office of Refugee Resettlement
assumed authority for decisions related to the care and custody of Unaccompanied Child(ren)(U
Federal custody. This includes their placement, transfer, and release.

Even so, DRO continues to have authority to take certain enforcement actions: voluntary retur
Canadian or Mexican national, immediate releasing the UAC to a parent or other adult relativ
permitting an older juvenile to withdraw a port-of-entry application for admission.

There has been no change to the current procedure, which requires you to contact a juvenile coordir
coordinate placement in any case involving the decision to detain a UAC. Branch Juvenile Coord
(formerly known as Regional Juvenile Coordinators) remain a vital link between field offices and HQI
these cases.

e To place a UAC in detention pending release, return to country of origin, or the outcc
proceedings, contact your Field Office Juvenile Coordinator (formerly known as District J
Coordinator) for preauthorization. The Field Office Juvenile Coordinator will, among other
determine the appropriateness of the facility you have in mind. Note that you must
preauthorization from the Field Office Juvenile Coordinator regardless of the UAC’s anticipated
detention.

e After approving placement, the Field Office Juvenile Coordinator will immediately complete and
to the Branch Juvenile Coordinator a Case Action Worksheet (CAW). The Branch Coordinator w
e-mail the CAW to the HDRO mailbox (Office, JuvenileOPS) and the ORR r
(orrducs@acf.hhs.gov). ORR will respond to all requests made by DHS via CAW. You may p
according to instructions you receive from HQDRO.

Ask the juvenile for the following information and add it to the narrative of the 1-213 Form:"
e Location of immediate family;

e Location and phone numbers of any friends or relatives in the United States or contiguous ter
e Type of locale in country where juvenile was raised (suburban, rural, urban, etc.);
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Whom the juvenile lived with before leaving home;

Length of time in transit, from home to the United States;

Route of travel (e.g., countries, length of time spent in each, status in each, date of arrival at
etc.);

e Destination in United States;

e Person whom juvenile was to contact in the United States and phone number;

e Present funds and anticipated method of support;

e If smuggled, the arrangements made;

e The health of the juvenile: are there any health problems admitted?

e Juvenile's language skill: (1) Spanish, English, etc. (2) Speak, read, write, understand?

2.2 Expedited Removal and Withdrawal of Application for Admission b These procedures are fi
8/21/97 memo from the Office of Programs on "unaccompanied minors subject to expedited remc
Management Team, Regional Directors, District Directors, Officers-in-Charge, Chief Patrol Agents, .
Office Directors, Port Directors, Director of Policy Directives and Instructions, ODTF Glynco, and
Artesia.b

If a decision is made to pursue formal removal charges against the unaccompanied juvenile, the j
will normally be placed in removal proceedings under Section 240 of the Act rather than expedited re
If formal proceedings are initiated against an accompanying adult relative or legal guardian, the j
should be placed in the same type of proceeding (i.e., expedited removal or 240 proceedings) as the
However, withdrawal of application for admission by the juvenile should be considered wh
appropriate, even though the guardian may remain subject to formal removal proceedings.c Fi
8/21/97 memo from Office of Programs on "unaccompanied minors subject to expedited removal."c

2.21 When dealing with unaccompanied juveniles who appear to be inadmissible under
212(a)(6)(C) or (7) of the Act, INS Officers should first try to resolve the case under existing guic
These guidelines permit granting a waiver, deferring the inspection, or employing other discre
means, as appropriate, including withdrawal of an application for admission (see below).

2.2.2 Whenever appropriate, the INS should permit unaccompanied juveniles to withdrav
applications for admission rather than place juveniles in formal removal proceedings. In deciding whe
permit an unaccompanied juvenile to withdraw his or her application for admission, every precaution
be taken to ensure the juvenile's safety and well-being. Consideration should be given to such d
factors as the seriousness of the offense in seeking admission, previous finding of inadmissibility -
the juvenile, and any intent by the juvenile to knowingly violate the law. The decision made, the fo
steps should be carried out:

For juveniles withdrawing their applications for admission:
1. The INS Officer must be satisfied either that the juvenile is capable of understanding the with
process, or that a responsible adult (relative, guardian, or Consular Officer when no rele

guardian is available) is aware of the actions taken and of the juvenile's impending return.

2.  Whenever possible, Officers must attempt to contact a relative or guardian either in the
States or in another country regarding the juvenile's inadmissibility.4
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3. Officers must ascertain the true nationality of the juvenile before permitting withdra
application. An important factor to consider is whether the port of embarkation to which the j
will be returned is his or her country of citizenship. A juvenile may not be returned or be reqt
transit through a country unwilling or unobligated to accept him or her. If the juvenile is
returned to a third country through a transit point, Officers must ensure that an immedic
continuous transit will be permitted.

4. Officers must make every effort to determine whether the juvenile has a fear of persecu
return to his or her country before permitting the withdrawal of application for admission
juvenile indicates a fear of persecution or intention to apply for asylum, or if there is any
especially in the case of countries with known human rights abuses or turmoil-the juvenile sh
placed in removal proceedings under Section 240 of the Act.

5. If there is no possibility or fear of persecution on return, and the juvenile is permitted to wi
the application for admission, the INS Officer must notify the consular or diplomatic officials
country to which the juvenile is being returned. Safe passage can then be arranged.

6. Following all notifications to family members and government officials, the juvenile may w
the application for admission.

2.2.3 Under the following limited circumstances, an unaccompanied juvenile may be placed in Ex
Removal Proceedings:

e the juvenile has, in the presence of an INS Officer, engaged in criminal activity that would qu
an aggravated felony if committed by an adult;

e the juvenile has been convicted or adjudicated delinquent of an aggravated felony within the
States or another country, and the Inspecting Officer has confirmation of that order; or

e the juvenile has previously been formally removed, excluded, or deported from the United Sta
2.2.4 For unaccompanied juveniles placed in expedited removal proceedings, the removal order n
reviewed and approved by the District Director, Deputy District Director, or person officially acting
capacity before the juvenile is removed from the United States. This is in addition to the normal supe

approval required of all expedited removal cases.

2.2.5 During processing of juveniles subject to expedited removal, all care and treatment provis
the Flores Agreement (see Section 2.1) apply.

2.2.6  When juveniles have already received a final order of removal, whether in expedited r
proceedings or formal 240 proceedings, they may be placed in proceedings pursuant to 8 C.F.R. §
"Reinstatement of Removal Orders," provided they have made a new entry.

2.3 Detention

The District Juvenile Coordinator is responsible for placing juveniles in appropriate facilities, accor
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the Flores Agreement (see Section 4, Nonsecure and Secure Juvenile Facilities) and for initiating
reunification efforts. S/he is also responsible for ensuring that facilities meet minimum required sta
(see Section 5, Inspection Standards for Juvenile Shelter Care and Secure Juvenile Detention Fac
The following procedures describe the next steps to be taken by the District Juvenile Coordinator in
the juvenile.

2.3.1 Arrange to place juveniles in facilities that are safe and sanitary and consistent with INS' ¢
for the particular vulnerability of juveniles.

All post-arrest facilities, including temporary holding areas, will provide access to:

e toilets and sinks;

e drinking water and food, as appropriate;

e medical assistance (if the juvenile needs emergency services);

e adequate temperature control and ventilation;

e adequate supervision to protect juveniles from others; and

e contact with family members who were arrested with the juvenile.

2.3.2 Separate unaccompanied juveniles from unrelated adults whenever possible. If not imme
possible, an unaccompanied juvenile will not be detained with an unrelated adult for more than 24 ho

2.3.3 If ajuvenile cannot be immediately released (see Section 2.4), and no licensed program is a\
for immediate placement, s/he may be held by INS authorities in an INS contract facility with se
accommodations for juveniles, or in a state or county juvenile detention facility that separates thel
delinquent offenders. Make every effort to ensure the safety and well-being of juveniles placed ir
facilities (see Section 4 for further guidance on the use of secure juvenile detention facilities).

2.3.4 The District Juvenile Coordinator must file the juvenile's NTA with the appropriate office
Executive Office of Immigration Review (EOIR). If possible, venue should be set at the final destinatic

Note: It is important to remember that if a juvenile is 13 years old or under, the NTA must be signe
conservator, i.e., the person who has physical custody of the juvenile.5 (See boxes below for exam
how to establish venue according to location of facility space).

Example 1:
The NTA is served in Los Angeles, but appropriate facility and/or bed space can only be fc
Chicago. Therefore, the juvenile is transferred to Chicago and venue is set: the original NTA is fil
the EOIR in Chicago.

Example 2:
The juvenile is placed in a facility in the same district where the NTA is served. Venue is establi
circumstances require a change of venue, contact the local District Counsel for assistance in fili
the court.d Information in 2.1.5 is from a memo dated 10/4/95 to all Regional Directors RC(
Regional Operations Liaison Officers (ROOPS) (RODDP); all DIDIRS (X-Foreign); all CPA
Director of Training FLETC, GLYNCO, GA; INS Director of Training FLETC, Artesia, NM. Fror
Higgins, Assistant Commissioner of Detention and Deportation.d

AILA InfoNet Doc. No. 09100571. (Posted 10/05/09)



2.3.5 The District Juvenile Coordinator enters and routinely updates each case into the Juvenil
Management System (JAMS) and ensures that the case is updated in the Deportable Alien Control ¢
(DACS). The District Juvenile Coordinator will submit a copy of the JAMS juvenile data file to Headq
weekly so that the National Juvenile Coordinator can maintain an up-to-date record of all juveniles
custody.

2.3.6  For all juveniles in INS custody, the District Juvenile Coordinator must make weekly visits
facilities where juveniles are housed. During these visits, the District Juvenile Coordinator should

the juveniles' welfare through meetings with staff and juveniles, and should ensure that their nee
being met. In meeting with juveniles, the District Juvenile Coordinator should update juveniles c
cases, facilitate attorney visits, ensure access to attorneys, and continue efforts to pursue, identi
document potential suitable sponsors (See Section 2.4, "Release"). The District Juvenile Coordinat
also need to reassess placement and arrange for transportation to another facility, if needed.

2.3.7 There are three scenarios regarding juvenile transfer: (1) from facility to facility within the dist
from one district to another within a region; or (3) from region to region. These transfers involve
tasks and notifications of specific individuals (see Section 6, Transportation Requirements, for c
Because bed space is at a premium, special care must be taken in coordinating juvenile trans
conflicts or problems arise in securing bed space or in placing juveniles for any reason, to include

needs, contact the National Juvenile Coordinator to help resolve the problem (see Section 4.4, "Eme
Placement or Transfer of Juveniles"). In general, the following rules apply for the three transfer scena

(1)  Ajuvenile cannot be transferred from one facility to another within a district without the appi
the Local or District Juvenile Coordinator.

(2) When juveniles are transferred from one district to another district within a region, the local
Juvenile Coordinator contacts the Regional Juvenile Coordinator, who arranges and appro\
transfer.

(3) When transferring juveniles from region to region, the District Juvenile Coordinator will cont
Regional Juvenile Coordinator to coordinate and approve the transfer. In this case, the s
region's Regional Juvenile Coordinator must be in contact with the receiving region's R
Juvenile Coordinator before and during the transfer.

2.4 Release

The INS will release a juvenile from its custody without unnecessary delay unless detention is re
to secure timely appearance in court or to ensure the juvenile's safety or that of others.6 Family reuni
efforts must continue while a juvenile is in INS legal custody and must be documented by the
Juvenile Coordinator.

2.41 The District Director has full discretion regarding the custody and release of juveniles, excep
case of special populations (see Section 3), and may redetermine terms and conditions of bond, or
recognizance and supervision, and conditions of parole. At the District Director's discretion, juvenile
be released from custody to a qualified sponsor in the following order of preference:
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—

a parent;

N

a legal guardian;

3. an adult relative (brother, sister, aunt, uncle, or grandparent);Note: The District Direct
choose to set bond when circumstances suggest that doing so would help to ensure the ju
appearance in court.

4. an adult relative or entity designated by the parent or legal guardian as capable and wi
ensure the juvenile's well-being in:

a. adeclaration signed under penalty of perjury before an Immigration or Consular Officer, «

b. such other documentation that establishes (to the satisfaction of the INS in its discretic
the individual designating the juvenile's custodian is, in fact, his or her parent or guardian.

5. a state-licensed juvenile shelter, group home, or foster home willing to accept legal custc
opposed to simply physical custody (which means that the INS will not pay for the juvenile's uj
or

6. an adult individual or entity seeking custody (in the discretion of INS) when it appears ther
other likely alternative to long-term detention, and family reunification does not appear t
reasonable possibility.7

2.4.2 Prior to releasing a juvenile from INS custody to one of the entities named above, the Office
have the juvenile's sponsor execute an Affidavit of Support (Form 1-134) and supplemental questio
which specifies parameters for applicant's seeking custody of the juvenile.

2.4.3 The District Director shall promptly respond to all written custodian requests to transfer p
custody.

244 INS may terminate custody arrangements and assume legal custody of a juvenile if the cu
fails to comply with the agreement. INS will not terminate for minor violations of the custodian's oblig:
notify INS of any changes in address within 5 days following a move.

2.4.5 As merited by specific cases and allowed by district policy, an INS Officer may deem it neces
require a positive suitability assessment of a prospective custodian prior to releasing a juvenile
individual or program. Such an assessment may include:

e investigation of the living conditions;

e standard of care to be provided;

e verification of identity and employment of individual offering support;
e interviews with members of the household;

e ahome visit; and

e consideration of the juvenile's concerns.

AILA InfoNet Doc. No. 09100571. (Posted 10/05/09)



3. Special Issues and Special Populations

3.1 Processing of Chinese and Indian Juvenilese This section is from a 12/4/95 memo to Regior
District Directors from the Office of Deputy Commissioner on "Instructions for the Detention, Placeme
Release of Chinese Juveniles."e

3.1.1  No unaccompanied Chinese or Indian juvenile will be released without the successful compl
a home assessment, approval by the National Juvenile Coordinator, and concurrence from the distric

3.1.2  During initial processing of the juvenile (see Section 2.1), the Arresting Officer should ob
much detailed biographical information as possible, given the heightened involvement of smuggle
Chinese and Indian juveniles.

3.1.3 The District Juvenile Coordinator is responsible for ensuring that information is gatherec
through interviews conducted by appropriate facility staff or the District Juvenile Coordinator), tt
activity is documented in the A-file, and that information on potential sponsors is forwarded
International Affairs Office, Humanitarian Affairs Branch (IAO/HAB) (see Attachment 3a, "Referral For
Assessment" form). The "Referral for Home Assessment" form may be completed by facility staff
District Juvenile Coordinator. In either case, as stated above, this activity must be documented
juvenile's A-file.

3.1.4 On receiving the home assessment form, IAO/HAB contacts the appropriate voluntary
(VOLAG). The VOLAG will then contact the juvenile and the potential sponsor. The purpose of
contacts is to help ascertain the relationship between the juvenile and the potential sponsor, as we
work with the juvenile in identifying a relative if s/he has been unable or unwilling to do so.

3.1.5 |IAO/HAB forwards the information identified in 3.1.3 above to the National Juvenile Coorc
who will perform a preliminary record check (DACS and CIS) on the potential sponsor.

3.1.6 If the check is successful, the National Juvenile Coordinator notifies IAO/HAB, who in turn c
the appropriate voluntary agency to conduct a formal home assessment.

3.1.7 Once the VOLAG performs the home assessment, it is sent back to IAO/HAB, which then s
to the National Juvenile Coordinator for review and final approval. If approved, the National J
Coordinator notifies IAO/HAB, which in turn notifies the appropriate VOLAG. The National J
Coordinator then notifies the appropriate Regional and District Juvenile Coordinator(s). The District J
Coordinator then conducts a full records check (DACS, CIS, NCIC, and other appropriate compu
checks as available) and files check on the potential sponsor. If all is in order, the reunification proce
continue (see Section 2.4, "Release"). It is imperative that the sending and receiving District J
Coordinators work together to ensure that the juvenile is reunited with the appropriate family mernr
The Regional Juvenile Coordinator(s) is responsible for ensuring the successful and timely comple
these final reunification steps.

3.1.8 Following reunification, the Docket Officer assigned-where the juvenile now resides-sch
conducts, and documents monthly interviews with Chinese and Indian juveniles to assure their wel
and to verify their place of residence and their enrollment and actual attendance at school. Dur
interview, the Interviewing Officer should also determine whether juveniles or their family member
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been contacted, threatened, or intimidated by organized crime groups. If the juvenile fails to appear
interview, the Interviewing Officer must contact the Regional Juvenile Coordinator. Once they tt
juvenile aliens are no longer scheduled for routine monthly call-ins to local INS offices and are trez
adults.f From 12/8/97 memo, "Review of Cases of Chinese Juveniles Upon Reaching the Age of 18."

3.2 Detention and Placement of Chinese and Indian Juveniles

3.2.1 Before placing any Chinese or Indian juvenile claiming to be ages 15, 16, or 17 in a juvenile
the Arresting Officer, with help from the Local or District Juvenile Coordinator as needed, will arrange
juvenile to have a forensic dental examination. Individuals claiming to be 14 years old or younger, wh
Processing Officer believes look their age, may be assumed to be juveniles. Further medical exami
may be done in cases of doubt. The juvenile may be placed once the medical exam confirms that :
indeed, a juvenile. If forensic testing cannot be completed within several hours after apprehension
reasonable person would conclude the individual to be a juvenile, then s/he may be placed in a j
facility. In this case, a forensic examination must be completed within 72 hours of apprehension
forensic tests show the individual to be an adult, s/he will be treated as such for all purposes, in
detention.

3.2.2 District Juvenile Coordinators will consult with their Regional Juvenile Coordinators as to
facilities accept Chinese or Indian juveniles and have available space. An INS Officer must esc
juvenile if s/he is transferred by commercial airline (see Section 6). The District Juvenile Coordinatc
keep in close contact with each facility's director and caseworkers. The District Juvenile Coordinatc
physically visit the facility no less than once weekly. The Regional Juvenile Coordinator and the N
Juvenile Coordinator must be notified of any problems or questions that arise at any of the facilities.

3.2.3 When a Chinese or Indian juvenile receives a final order of removal, the District J
Coordinator reviews the case at the district level. Unless the juvenile has been granted relief, the j
should be considered for placement in a secure juvenile detention facility. This decision should be m
a case-by-case basis and reviewed monthly until the juvenile is physically removed from the United S

3.2.4 Any juvenile apprehended following escape from a foster home, shelter care facility, or an
INS custody arrangement will be placed in a secure juvenile detention facility (see Section 8, Escap
Other Emergency Incidents).

3.3 Chinese and Indian Juveniles in Foster Homes.

This section was drawn from the following memo: a 12/8/97 memo, "Review of Cases of Chinese Ju
Upon Reaching the Age of 18." This memo updates and expands upon the memos of 9/28/94 ("C
Juveniles Reaching Majority While in Foster Care") and 12/4/95 ("Instructions for the Detention, Plac
and Release of Chinese Juveniles." A memo dated 11/1/95, "Chinese Juveniles in Foster Homes," w
used as an information source, along with a 12/15/95 memo, "Project Locate Update" to Regional Dir
Eastern, Central, Western.g

3.3.1  New Chinese and Indian juvenile arrivals will not be placed in foster homes unless they are
10 years of age. The District Juvenile Coordinator will make that determination on a case-by-case ba:

3.3.2 For Chinese and Indian juveniles presently in foster homes, the District Juvenile Coordinatc
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keep in close contact with the caseworker and visit the foster care home weekly. Contact w
caseworker on each case should occur no less than every other week. The District Juvenile Coor
should discuss the current status of the juvenile's INS case and also elicit the caseworker's opinior
juvenile's stability in the foster home.

3.3.3 The District Juvenile Coordinator will arrange to interview each Chinese and Indian juvenile
in foster homes in that district (before they turn 18 years old) to assess their likelihood of fleeing the
home. Each Chinese and Indian juvenile should be called into the district office through the casewc
the local volunteer agency (VOLAG). (The caseworker's opinion will be made part of the assessmen
review will also help determine which juveniles are ready to be removed from the United States, whe
are in the legal process leading to removal, and help to remedy any delays that have occurred. Dur
interview, the District Juvenile Coordinator should determine-

e the juvenile alien's DACS case category;

the juvenile's current status in school, any possible sponsors, and any concerns the juveni
have;

any biographical information that could be used to apply for a travel document (special care
be taken not to alarm the juvenile and possibly provoke an escape);

the juvenile's current status of hearings before EOIR, appeals before the Board of Immi
Appeals (BIA), applications for Special Immigrant Status, and dependency petitions; and

whether the juvenile's file contains a travel document or an application for one.

3.3.4 After these files are reviewed, District Juvenile Coordinators must inform District Directors o
juveniles in their districts who may be escape risks. All information is to be reported back to the O
Field Operations, with a copy sent to the Regional Juvenile Coordinator and the National J
Coordinator at Headquarters Office of Field Operations (HQOPS).

3.3.5 Each district must have a 24-hour point of contact, so that immediate notification of a Chine
Indian juvenile's disappearance from a foster care program can be made to the local INS Office
foster care family and/or VOLAG that becomes aware of a juvenile's disappearance. The contact p
name and 24-hour telephone numbers must be forwarded to and kept by HQ Field Operations.

3.3.6 In the event of a Chinese or Indian juvenile's disappearance, the local INS Office should han
matter as a reportable "incident," and the concerned Supervisor should contact the Regional Offic
Region should immediately notify the HQ Command Center. The Command Center will contact H
INS Headquarters will then notify the Department of Justice.

3.3.7 All districts investigating a disappearance within their jurisdictions should maintain the per
A-file and forward a work folder-to include a fingerprint chart and photo-to the Senior Special Agent
Field Operations. Districts should also advise HQ Field Operations through the appropriate regionz
when leads suggest that a juvenile has left its jurisdiction.

3.3.8 Field Offices must prepare and forward the weekly G-166 reports to HQOPS through the R
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Office so that current information will be available when needed. The G-166 report should incl
investigative initiatives, interviews with relatives and friends, listing of any telephone numbers, al
contacts made with local law enforcement. It is important that all field offices devote the needed res
to investigate and follow up on all leads in a timely manner.

3.3.9 As with Chinese and Indian juveniles in foster care, the cases of those still being held
juvenile shelter care of secure juvenile detention facilities should be reviewed prior to the juveniles'
18. The same criteria outlined in this section for aliens in foster care shall be applied. A delivery t
parole pursuant to 8 C.F.R. § 212.5(a) may be appropriate. Should the case review determine the su
a poor risk for release-as evidenced by prior escapes, failure to appear, or lack of equities-the inc
should be considered for transfer to an adult detention facility immediately upon reaching the age of 1

3.4 Chinese and Indian Juveniles Turning 18 While in Foster Care

3.4.1  Unless a case review of a Chinese or Indian national currently in foster home custody shows
order and the immediate likelihood of obtaining a travel document without any legal impediment to re
the District Juvenile Coordinator will consider setting a bond for the alien's delivery, or other condit
release.h From 12/8/97 memo (see endnote j above).h Case reviews should involve the following:
9/28/94 memo (see endnote j above).i

e The District Juvenile Coordinator or Local Deportation Officer should check with EOIR,
Counsel, Examinations, and Asylum Officers to determine whether any outstanding applicati
relief are pending, or motions to reopen exist. Once assured there are none, they may proc
transfer or place the subject in a "hard custody" facility.

e If a former juvenile has applied for some form of relief, to be available within 30 days or les
will remain in foster care.

e If a former juvenile has an application or appeal pending, which is not likely to be adjudicate
days or less, he or she can be transferred to adult detention. However, the branch, office, or
adjudicating the case must be notified of change of custody location.

e If a former juvenile meets the above criteria and the Chinese or Indian Consular Gene
indicated that a travel document will be issued in under 30 days, the subject may be held in
adult detention facility or nearby Service Processing Center (SPC).

e The case review by the District Juvenile Coordinator should include efforts to discover the de
location of other aliens apprehended at the same time. Barring safety or security issues.
subjects should be reunited with the group with whom they were apprehended. Placing the
juveniles with their original group will facilitate their return when obtaining travel documents.

3.4.2 In determining whether to release a Chinese or Indian national who has reached the age c
foster care, the District Juvenile Coordinator should consider the following factors:j From 12/8/97
(see endnote j above). |

e A former juvenile who has remained in foster care without having escaped is more likely to
for removal.
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e A former juvenile who has escaped or who appears to have cooperated with alien smugglers
be considered less likely to appear for removal and may require greater guarantees of appe
(higher bond).

e An individual reapprehended after engaging in unauthorized employment should be consic
poorer risk, for whom the INS may consider a higher bond as well as other conditions to
appearance for removal.

3.4.3 If release is appropriate, a bond may be posted by a relative, the current foster care pro
nongovernmental organization (NGO), or by the alien. For aliens in proceedings under Section 212
Act, parole pursuant to 8 C.F.R. § 212.5(a) may be appropriate.

3.44 When a review is completed and a decision made to release the alien, the respective R
Juvenile Coordinator is notified prior to release. The Regional Juvenile Coordinator then notif
National Juvenile Coordinator, who, in turn, notifies IAO/HAB of the planned release. This notific:
mandatory and will permit the termination of foster care services provided by NGOs.

3.4.5 In cases where the decision is made to transfer the alien to adult detention, the former j
should be detained, if at all possible, where other Chinese and Indian nationals are held and with tho
speak the same dialect. Efforts should also be made to find out if the former juvenile was apprehend
other detained subjects and, if so, to place him or her in the same facility.

4. Nonsecure and Secure Juvenile Facilities

This section discusses the two types of juvenile facilities and the circumstances under which they ar
(1) nonsecure juvenile facilities (e.g., shelter care, group homes, and foster care); and (2) secure j
facilities (e.g., secure and medium-secure facilities).

4.1 Placement in Nonsecure Juvenile Facilities (Licensed Programs)

4.1.1 Whenever a juvenile is taken into INS custody, the Arresting Officer should notify the Dis
Regional Juvenile Coordinator before transporting the juvenile to an appropriate facility. The Dis
Regional Juvenile Coordinator can help the Arresting Officer with questions about facility type or wi
locate appropriate bed space.Definition of Licensed Program: Any program, agency, or orgar
licensed by an appropriate state agency to provide residential, group, shelter, and foster care for dep
children (to include group homes, foster homes, or facilities for juveniles with special needs).

4.1.2 When placing a juvenile in a facility, the Placing Official must strictly adhere to the gui
contained in the Flores v. Reno decision (Attachment 1), which have been incorporated below, as rel
Information in 4.1.1 and 4.1.2 from 10/31/97 memo, "Juvenile Bedspace," from Office of Field Operati

4.1.3 A juvenile who remains in INS custody must be placed in an appropriate nonsecure juvenile
(licensed program) within 3 days (72 hours from when INS assumes custody) if he or she was apprel
in an INS district with a licensed program that has space. In all cases, juveniles must be placed v
days, with certain exceptions-which require permission from the Regional or National Juvenile Coor
(HQOPS) or designee.l Permission requirement from 12-13-91 memo, "National Policy Regarding De
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and Release of Unaccompanied Alien Minors."| These exceptions are as follows:

The juvenile is an escape risk, criminal, or delinquent. Factors to consider include whether-

the juvenile is currently under final order of removal;

the juvenile's immigration history includes prior breach of bond, failure to appear before

Immigration Court, evidence of debt to organized smugglers for transportation, voluntary der
or a previous removal from the United States pursuant to a Final Order of Removal; and NOT
imperative that individuals who have turned 18 not be held in facilities that are licensed for jux
Doing so may result in a facility losing its license and the ultimate loss of much needed j
detention space.

e the juvenile has previously absconded or attempted to abscond from INS custody.

e The INS believes the alien claiming to be a juvenile is actually an adult.
e A court decree or court-approved settlement requires otherwise.

e An emergency influx of juvenile aliens into the United States prevents compliance in that non
juvenile beds are unavailable. In this case, juveniles may be placed in secure or medium-
juvenile detention facilities until appropriate bed space becomes available. At such time, ju
are to be placed in nonsecure juvenile facilities (licensed programs) as soon as possibl
Section 5 for inspection standards for juvenile facilities).

e The juvenile is transported from a remote area or speaks a unique language that requi
interpreter. (The INS must place the juvenile in a licensed program within 5 business days.)

4.1.4 All Juvenile bed space is national bed space, accessible to all field offices independent
district where the facility is located or that oversees the InterGovernmental Service Agreement (IC
contract. Regional and District Juvenile Coordinators shall be afforded the opportunity to ident
inspect potential facilities. Many juvenile facilities are owned and operated by local or state juvenile
authorities, or by county/state social service agencies.m Juvenile bedspace requirements (4.1.4, 4.1
4.1.6) are taken from the 10/31/97 memo (see endnote o below).m

4.1.5 The Regional and/or District Juvenile Coordinator must inspect all INS facilities prior to pl:
juvenile and, subsequently, on an annual basis (see Section 5 for inspection standards for j
facilities). The Juvenile Coordinator must make weekly visits to any facility where INS juveniles are h
to see the facility and to visit the juveniles housed there.

4.2 Placement in Medium-Secure and Secure Detention Facilities

4.21 A juvenile may be placed in an INS contracted facility or state/county juvenile detention facil
separate accommodations for juveniles only if the District Director or Chief Patrol Agent or de
determines-

e The juvenile has been charged with or is chargeable 8 for a delinquent act, is subject to delin
proceedings, or has been adjudicated delinquent. Exceptions include the following:
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The juvenile's offense is isolated-not part of a pattern of criminal activity-and does not
violence against a person or the use or carrying of a weapon (e.g., breaking and el
vandalism, driving under the influence, etc.).

e The juvenile's offense is a petty offense, such as shoplifting, joy riding, disturbing the peace, ¢

e The juvenile has committed or made threats to commit a violent or malicious act (toward
others) while in INS custody in the presence of an INS Officer.

e While in a licensed program, the juvenile has engaged in conduct that program staff deter
unacceptable and disruptive to the normal functioning of that program; or removal is nee
ensure the welfare of other juveniles in the program. Examples of unacceptable conduct
fighting, substance abuse, intimidation of others, etc.

The juvenile is an escape risk.
e The juvenile is at risk, or subject to compromising safety issues, e.g., smugglers.

4.2.2 In all the above such cases, the INS should attempt to place the juvenile in a medium-
facility-i.e., one having 24-hour awake supervision and a secure perimeter but no cells-instead of a
detention facility, if available and if the circumstances are appropriate.

4.2.3 The Regional Juvenile Coordinator must review and approve the decision to place the juveni
in @ medium-secure or secure detention facility.

4.2.4 Juveniles placed in a medium-secure or secure detention facility must be provided written n
the reasons why (see Attachment 3b, "Notice of Placement in Secure Juvenile Detention Facility").

4.3 Juveniles Turning 18 While in INS Custody

4.3.1 The Local or District Juvenile Coordinator should ensure that the cases of all juveniles
custody are thoroughly reviewed prior to their turning 18 (see Section 3.4, "Chinese and Indian Ju
Turning 18 While in Foster Care," for case review procedures). When a juvenile in INS custody turns
District Director must decide whether to transfer the juvenile to an adult detention facility or relec
juvenile on bond or recognizance (see Section 3.4 for the factors to consider when determining whe
release a juvenile who has turned 18).

4.3.2 |If release is appropriate, bond may be posted by a relative, the current foster care provi
NGO, or by the alien. For aliens in proceedings under Section 240 of the Act and chargeable under ¢
212, parole pursuant to 8 C.F.R. § 212.5(a) may be appropriate.

4.3.3 When a review is completed and a decision made to release, the respective Regional J
Coordinator is notified-prior to release. The Regional Juvenile Coordinator then notifies the N
Juvenile Coordinator of the planned release.
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4.3.4 If a decision is made to transfer the alien to adult detention, the former juvenile should be de
if at all possible, with other detainees of the same nationality who speak the same dialect. Efforts
also be made to find out if the former juvenile was apprehended with other detained subjects and, i
place him or her in the same facility.

4.4 Emergency Placement or Transfer of Juveniles

4.41 All juveniles placed in a juvenile facility (to include foster homes) remain in the legal custody
and may only be released by INS. A juvenile may be transferred from one child care facility to «
without securing permission from the INS district office only in an emergency. INS must be notified «
transfer within 8 hours. In such cases (where compelling circumstances necessitate transfer), ju
should be transferred with all their possessions and legal papers. Juveniles represented by counse
INS proceeding may not be transferred without advance notice to such counsel except in an emerge
which case counsel shall be notified as soon as possible; further, no juvenile may be denied access
services at the location where transferred.n From 12/13/91 memo, "National Policy Regarding De
and Release of Unaccompanied Alien Minors," from the Office of the Commissioner.n

4.4.2 In the event nonsecure juvenile bed space is unavailable as a result of an "emergency" or'
INS may place juveniles in medium-secure or secure juvenile detention facilities, as stipulated in the
Agreement. In these cases, the District and Regional Juvenile Coordinator will make reasonable ef
place these juveniles as quickly as possible in nonsecure juvenile facilities (licensed programs) wh
space becomes available. Emergency is an act or event, such as a natural disaster or medical emel
that prevents the prompt placement of juveniles in nonsecure juvenile facilities (licensed programs).

Influx is defined as any situation in which there are more than 130 juveniles in INS custody who are
for placement in nonsecure juvenile facilities (licensed programs). This number includes those wh
already been placed and those awaiting placement.

4.4.3 The National Juvenile Coordinator will establish and maintain an Emergency Placement Li
least 80 beds at programs licensed by an appropriate state agency. These are beds that are pot
available for emergency placements to supplement the 130 that INS typically has available. Wh
possible, these placements will meet the standards applicable to those the INS normally use
Emergency Placement List will include the facility name, the number of potentially available beds,
name and number (nights, holidays, and weekends), any restrictions on juveniles (i.e., age), al
special services available.

444 The National Juvenile Coordinator will maintain a list of juveniles affected by the emerge
influx, including (1) the juvenile's name, (2) date and country of birth, (3) date placed in INS custody, .
place and date of current placement.

4.4.5 Within one business day of the emergency or influx, the National Juvenile Coordinator or de
will contact the programs on the Emergency Placement List to determine available placements. As s
available placements are identified, the National Juvenile Coordinator will advise appropriate INS

their availability. To the extent practical, the INS will attempt to locate emergency placements
culturally and linguistically appropriate community services are available.

4.4.6 Inthe event the number of juveniles needing emergency placement exceeds the space avail:
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the list, the National Juvenile Coordinator will try to find additional placements through licensed pro
county social services departments, and foster family agencies.

4.4.7 Each year the INS will reevaluate the number of regular placements (placements in li
programs) needed for detained juveniles to see if it should be adjusted. However, any decision to in
the number of placements available is subject to the availability of INS resources.

5. Inspection Standards for Juvenile Shelter Care and Secure Juvenile Detention Facilities

This section enumerates the various standards for the types of facilities named in the preceding ¢
specifically, juvenile shelter care and secure juvenile detention facilities. These standards are draw
the American Correctional Association (ACA) standards and the licensed program requirements col
in the Flores Agreement. This section is formatted to serve as a "pull-out" for posting or frequent reft
The pull-out includes two summary checklists listing the standards in abbreviated form for both j
shelter care and secure juvenile detention facilities.

Special Instructions for Supplemental Form G-324a
Service Contract Facility Inspection Checklist
for INS Secure Juvenile Detention Facilities

This packet contains Form G-324a, the “Service Contract
Facility Inspection Report,” which includes instructions for
completing the report, a checklist for inspecting adult
facilities, an inspection certification page, and
Supplemental Form G-324a (2/98).

When conducting inspections of juvenile facilities, please
replace page 2 of Form G-324a—the checklist used for
inspecting adult facilities—with Supplemental Form G-
324a. These attached pages comprise the itemized
checklist to be used for evaluating juvenile detention
facilities.

Minimum Standards for Immigration and Naturalizatior
Service Secure Juvenile Detention Facilities 1
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Part I. Administration and Management
Section C: Personnel

Principle: A written body of policy and procedures establishes the facility’s staffing, recruiting, promotion, anc
procedures for employees.

Criminal Record Check

3-JDF-1C-13 (Ref. 2-8062)

1. A criminal record check is conducted on all new employees in accordance with sta
federal statutes.

Comment: The facility’s administrators should know of any criminal conviction that could directly af

employee’s job performance in a facility setting.

Section E: Juvenile Records

Principle: A written body of policy and procedures establishes the facility's management of case records, includ
minimum the following areas: the establishment, use, and content of juvenile records; right to privacy; secure placen

preservation of records; and schedule for retiring or destroying inactive records.

3-JDF-1E-01 (Ref. 2-8110)

2. Written policy, procedure, and practice govern case record management, including
minimum the following areas: the establishment, use, and content of juvenile records; r
privacy; secure placement and preservation of records; and schedule for retiring or dest
inactive records. The policies and procedures are reviewed annually.

Comment: An orderly and timely system for recording, maintaining, and using data about ju

increases the efficiency and effectiveness of program and service delivery and the transfer of inform:

the courts and release authorities.

3-JDF-1E-02 (Ref. 2-8111, 2-8113, 2-8115)
3. The facility administration maintains a record on each juvenile that is available in a mas
and includes at a minimum the following information:

* name, age, sex, place of birth, and race or nationality;

* initial intake information form;

* authority to accept juvenile;

» referral source;

» case history/social history;

* medical consent form;

* name, relationship, address, and phone number of parent(s)/guardian(s) and person(s) j
resides with at time of admission;

« driver's license, social security, and Medicaid numbers, when applicable;
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* court and disposition;

* individual plan or program;

* signed release-of-information forms, when required;

* progress reports on program involvement;

* program rules and disciplinary policy signed by juvenile;

» grievance and disciplinary record, if applicable;

» referrals to other agencies; and

» final discharge or transfer report.
Comment: Medical and educational records are components of the master file and may be located i
appropriate areas of the facility. The juvenile’s file should contain all legal documents and correspol
relating to the juvenile and all progress and other reports made during the length of stay. All data in tl
should be verified, and confidentiality should be maintained.
Transfer of Records

3-JDF-1E-04 (Ref. New)

4. Written policy, procedure, and practice provide that an updated case file for any jt
transferred from one facility to another is transferred simultaneously or, at the latest, wil
hours.

Comment: Continuity of programming for juveniles transferred from other facilities requires that sta

the benefit of a complete cumulative case record as soon as possible. The same policy and pro

should apply to the transfer of medical files.

3-JDF-1E-08 (Ref. 2-8119)

5. Written policy, procedure, and practice provide that records are safeguarded from unauth
and improper disclosure. Manual records are marked “Confidential.” Written policy and pro
provide that when any part of the information system is computerized, security ensures confident

Comment: A juvenile’s constitutional right to privacy can be violated if records are improperly dissem

The institution should establish procedures to limit access to records to persons and public agenci

both a “need to know” and a “right to know” and that can demonstrate that access to such inform:

necessary for juvenile justice purposes. Written guidelines should regulate juvenile access to records

Part Il. Physical Plant
Section A: Building and Safety Codes

Principle: Compliance with professional building and fire safety codes helps to ensure the safety of all person
facility.

Fire Codes

3-JDF-2A-03 (Ref. New)
Mandatory

6. The facility conforms to applicable federal, state, and/or local fire safety codes. Complie
documented by the authority having jurisdiction. A fire alarm and automatic detection syst
required, as approved by the authority having jurisdiction, or there is a plan for addressing tr
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other deficiencies within a reasonable time period. The authority approves any variances, exce

or equivalencies that do not constitute a serious life safety threat to the facility’s occupants.
Comment: The applicable fire safety code(s) must be comprehensive, ensure basic protection of li
include the use of fire detection and alarm systems in all habitable areas of the facility. The apy
codes should be applied to all areas of the facility. Reports of periodic inspections and any action:
with respect to those inspections must be available.

3-JDF-2A-04 (Ref. z
Mandatory
7. There is documentation by a qualified source that the interior finishing materials in jt
living areas, exit areas, and places of public assembly are in accordance with reco
codes.
Comment: No facility furnishings, ceilings, partitions, or floors should be constructed of foamed pla:
foamed rubber unless the fire performance characteristics of the material are known and acceptable.

Section C: Juvenile Housing

Principle: Juvenile housing areas are the foundation of facility living and must promote the safety and well-being
juveniles and staff.

3-JDF-2C-02 (Ref. 2-8138)
8. Rooms or sleeping areas in which juveniles are confined conform with the fol
requirements:

NUMBER OF OCCUPANTS AMOUNT OF UNENCUMBERED SPACE

1 35 square feet
2-50 35 square feet per occupant®

“Unencumbered space” is usable space that is not encumbered by furnishings or fixtures. At lez
dimension of the unencumbered space is no less than 7 feet. All fixtures must be in opel
position.

Comment: The standard encourages design flexibility and creativity by relating room size to the am
unencumbered, or free, space provided by the design. Unencumbered space is determined by mul
the length and width of the room and subtracting from this figure the total number of square f
occupied by bed(s), plumbing fixtures, desk(s), locker(s), and other fixed equipment. Measurements
be made with equipment and furnishings in their normal use positions (i.e., to discourage Murphy bec

Dayrooms

3-JDF-2C-04 (Ref. 2-8140, 2-8169)
9. Dayrooms with space for varied juvenile activities are situated immediately adjacent

AILA InfoNet Doc. No. 09100571. (Posted 10/05/09)



juvenile sleeping areas, but are separated from them by a floor-to-ceiling wall. Dayrooms |
a minimum of 35 square feet of space per juvenile (exclusive of lavatories, showers, and toilets)
maximum number of juveniles who use the dayroom at one time.
Comment: While the standard establishes a minimum square footage for any dayroom, total square f
is calculated for the maximum number of users at one time, rather than the total number of ju
served.

Toilets

3-JDF-2C-06 (Ref. 2-8133)

10. Toilets are provided at a minimum ratio of 1 for every 12 juveniles in male facilities an
every 8 juveniles in female facilities. Urinals may be substituted for up to one-half of the tc
male facilities. All housing units with five or more juveniles have a minimum of two toilets.

Comment: The standard ensures the availability of toilets and requires a measure of privacy and cor

users. At the same time, the standard provides flexibility for designers and managers.

Wash Basins

3-JDF-2C-07 (Ref. 2-8133)

11. Juveniles have access to operable wash basins with hot and cold running water
housing units at a minimum ratio of 1 basin for every 12 occupants.

Comment: Provision must be made for juvenile access to wash basins in sleeping areas, dayroon

other parts of the facility.

Showers

3-JDF-2C-08 (Ref. 2-8136)

12. Juveniles have access to operable showers with temperature-controlled
hot and cold running water, at a minimum ratio of one shower for every
eight juveniles, unless national building or health codes specify a different
ratio. Water for showers is thermostatically controlled to temperatures ranging
from 100 degrees Fahrenheit to 120 degrees Fahrenheit to ensure the safety of
juveniles and to promote hygienic practices.

Comment: Offenders can use scalding showers as a weapon against, or punishment
for, other juveniles. Also, accidental injury could occur when cold water is drawn in
other areas, thereby unexpectedly elevating the hot water in showers to scalding
temperatures. Water temperatures below 100 degrees Fahrenheit are uncomfortable
and may deter an individual from pursuing good hygienic practices. The temperature
controls should not preclude the use of water at higher temperatures if needed in
other areas of the facility, such as kitchens.

Special Management Housing

3-JDF-2C-12 (Ref. 2-8141)
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13. Male and female juveniles do not occupy the same sleeping room.
Comment: Juveniles should be segregated by sex in sleeping rooms, although they
may be housed in the same living unit.

Section D: Environmental Conditions

Principle: Environmental conditions significantly influence the overall effectiveness of facility
operations. Standards for lighting, air quality, temperature, and noise levels are designed to
preserve the health and well-being of juveniles and staff members and to promote facility order

and security.

Housing Areas

3-JDF-2D-01 (Ref. 2-8133)
14. Written policy, procedure, and practice require that all housing areas
provide at a minimum the following:

« lighting of at least 20 foot candles at desk level and in the personal grooming
area;

* natural light available from an opening or window that has a view to the
outside, or from a source within 20 feet of the room;

« other lighting requirements for the facility determined by tasks to be

performed;
« access to drinking fountain; and
* heating, ventilation, and acoustical systems to ensure healthful and comfortable

living and working conditions for juveniles and staff.

Comment: None.

Heating and Cooling

3-JDF-2D-03 (Ref. New)

15. Temperatures in indoor living and work areas are appropriate to the
summer and winter comfort zones.

Comment: Temperature and humidity should be capable of being mechanically

raised or lowered to an acceptable comfort level. The comfort zones are 66 to 80

degrees Fahrenheit in summer, 61 to 73 degrees Fahrenheit in winter, with an

optimal constant temperature of 70 degrees Fahrenheit.

Section E: Program and Service Areas
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Principle: Adequate space must be provided for the various program and service functions
conducted in the facility. Spatial requirements are best determined by careful assessment of how,
when, and by how many juveniles such spaces are used.

Classrooms

3-JDF-2E-05 (Ref. 2-8146)

16. School classrooms are designed to conform to local or state educational
requirements.

Comment: None.

Food Service

3-JDF-2E-07 (Ref. 2-8145)

17. The food preparation area includes a space for food preparation based
on population size, type of food preparation, and methods of meal service.

Comment: None.

3-JDF-2E-08 (Ref. 2-8228)
18. There are provisions for adequate storage and loading areas and
garbage disposal facilities.

Comment: In order to ensure efficient food service and adherence to health and
safety regulations, it is essential that the kitchen be located near the space it
requires to accomplish its mission. The amount of space needed for the kitchen is
affected by such variables as type of food service, location of dining area, number of
persons to be served, complexity of the menu, equipment placement, storage of
mobile equipment, and traffic sites.

Clothing and Supplies
3-JDF-2E-11 (Ref. 2-8155)
19. Space is provided in the facility to store and issue clothing, bedding,

cleaning supplies, and other items required for daily operations.
Comment: None.

Personal Property
3-JDF-2E-12 (Ref. 2-8154)
20. Space is provided for storing the personal property of juveniles safely

and securely.
Comment: None.

Section G: Security

Principle: The physical plant supports the orderly and secure functioning of the facility.
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Control Center

(b)(2)High

(b)(2)High

Part Ill. Institutional Operations
Section A: Security and Control

Principle: The facility uses a combination of supervision, inspection, accountability, and clearly
defined policies and procedures on the use of security to promote safe and orderly operations.

Security Manual

(b)(2)High

3-JDF-3A-02 (Ref. New)
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(b)(2)High

3-JDF-3A-03 (Ref. 2-8118)

25. The facility maintains a daily report on juvenile population movement.
Comment: The daily report should indicate the number of juveniles in the facility and
their names, identifying numbers, and housing assignments. Official daily movement
sheets should detail the number and types of admissions and releases each day and
the count at the close of the day.

Juvenile Careworkers

3-JDF-3A-07 (Ref. 2-8186)

26. Written policy, procedure, and practice require that when both males and
females are housed in the facility, at least one male and one female staff
member are on duty at all times.

Comment: None.

Permanent Log

3-JDF-3A-09 (Ref. 2-8190)

27. Written policy, procedure, and practice require that correctional staff
maintain a permanent log and prepare shift reports that record routine
information, emergency situations, and unusual incidents.

Comment: Adequate supervision of juveniles requires a formal written reporting

system. Each juvenile careworker in each housing unit on each shift should maintain

detailed records of pertinent information regarding juveniles and groups of juveniles.

Patrols and Inspections

(b)(@)High

Juvenile Counts

3-JDF-3A-13 (Ref. 2-8189)
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29. The facility has a system for physically counting juveniles. The system
includes strict accountability for juveniles assigned to work and educational
release, furloughs, and other approved temporary absences.

Comment: There should be at least one juvenile count per shift. Counts should be
scheduled so that they do not conflict with activity programs and normal operating
procedures. The staff member responsible for maintaining the master count record
should have up-to-the-minute information regarding all juvenile housing moves, work
assignment changes, hospital admissions, etc. Adequate checks should be instituted
to allow for human error. All juveniles in legal custody should be accounted for in the
master count; all temporary absences from the facility should be explained in
writing.

Use of Restraints

3-JDF-3A-16 (Ref. 2-8211)

30. Written policy, procedure, and practice provide that instruments of
restraint, such as handcuffs, leg irons, and straight jackets, are never
applied as punishment and are applied only with the approval of the
facility administrator or designee.

Comment: Instruments of restraint should only be used as a precaution against

escape during transfer; for medical reasons by direction of the medical officer; and to

prevent juvenile self-injury, injury to others, or property damage; and should not be
applied for more time than is absolutely necessary.

3-JDF-3A-17 (Ref. 2-8210)

31. Written policy, procedure, and practice provide that the facility maintains
a written record of routine and emergency distribution of restraint
equipment.

Comment: A written record detailing who receives restraint equipment and the

nature of the equipment they receive is necessary to establish responsibility and

accountability for use.

3-JDF-3A-18 (Ref. 2-8198)

32. All special incidents—including but not limited to the taking of hostages
and use of restraint equipment or physical force—are reported in writing,
dated, and signed by the staff person reporting the incident. The report is
placed in the juvenile's case record and reviewed by the facility administrator
and/or the parent agency.

Comment: A written record of such incidents should be available for administrative

review. These reports also can be used in assessing training needs, counseling with

staff about the proper handling of serious behavior incidents, and providing
information for the parent agency or insurance company. The report should include
the actions taken by the person in charge at the time of the incident.

Control of Contraband

3-JDF-3A-19 (Ref. 2-8196)
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33.  Written policy, procedure, and practice provide for searches of facilities
and juveniles to control contraband and to provide for its disposition.
These policies and procedures are made available to staff and juveniles and are
reviewed at least annually and updated if necessary.

Comment: The facility’s search plans and procedures may include the following:

» unannounced and irregularly timed searches of rooms, juveniles, and juvenile
work areas;

* inspection of all vehicular traffic and supplies coming into the facility;

» use of metal detectors at gates and entrances into housing units;

» complete search and inspection of each room prior to occupancy by a new
juvenile;

» avoidance of unnecessary force, embarrassment, or indignity to the juvenile;

» staff training in effective search techniques that protect both juveniles and
staff from bodily harm;

* use of nonintensive sensors and other techniques instead of body searches
whenever feasible;

* conduct of searches only as necessary to control contraband or to recover
missing or stolen property;

» respect of juveniles’ rights to authorized personal property; and

» use of only those mechanical devices absolutely necessary for security
purposes.

3-JDF-3A-20 (Ref. 2-8213)

34. Written policy, procedure, and practice provide that manual or
instrument inspection of body cavities is conducted only when there is
reason to do so and when authorized by the facility administrator or
designee. The inspection is conducted in private by health care personnel.

Comment: None.

3-JDF-3A-21 (Ref. New)

35. Written policy, procedure, and practice provide that visual inspection of
juvenile body cavities is conducted based on a reasonable belief that the
juvenile is carrying contraband or other prohibited material. The inspection
is conducted by a trained staff member of the same sex as the juvenile.

Comment: None.

3-JDF-3A-22 (Ref. 2-8200)

36. Written policy, procedure, and practice govern the control and use of
keys.

Comment: The key control system should provide a current accounting of the
location and possessor of each key. All keys should be issued from the central
control area, and a log should be used to record the number of each key issued, the
location of each lock, the number of keys to each lock, and the names of all
employees possessing keys.
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Keys should be stored so that their presence or absence can be easily determined
and should be returned to the control center daily. All keys should be numbered, and
the facility should maintain at least one duplicate key for each lock. Fire and
emergency keys should be color-coded and marked for identification by touch.
Juveniles should not possess keys other than those to living quarters or work
assignments, when appropriate, and to personal lockers.

Tools and Equipment

3-JDF-3A-23 (Ref. 2-8201)
37. Written policy, procedure, and practice govern the control and use of
tools and culinary and medical equipment.

Comment: Tools and utensils that can cause death or serious injury (e.g., hacksaws,
welding equipment, butcher knives, barber shears) should be locked in control
panels and issued in accordance with a prescribed system. Provision should be
made for checking tools and utensils in and out and for the control of their use at all
times.

Security Equipment

3-JDF-3A-26 (Ref. 2-8187)

38. Written policy, procedure, and practice govern the availability, control,
and use of chemical agents and related security devices and specify the
level of authority required for their access and use. Chemical agents are
used only with the authorization of the facility administrator or designee.

Comment: Based on an analysis of the physical plant and the size and profile of the

juvenile population, designated staff should determine what chemical agents and

other security devices the facility needs. Written policies and procedures should
specify the level of authority required for access to and use of security devices.

3-JDF-3A-27 (Ref. 2-8212)

39. Written policy, procedure, and practice require that personnel who use
force to control juveniles submit written reports to the facility
administrator or designee no later than the conclusion of the tour of duty.

Comment: All instances involving the use of force should be documented to

establish the identity of the personnel and juveniles involved and to describe the

nature of the incident.

3-JDF-3A-28 (Ref. 2-8204)

40. Written policy, procedure, and practice provide that persons injured in
an incident receive immediate medical examination and treatment.

Comment: Immediate medical examination and treatment should be required in all

instances involving the use of force or a chemical agent.
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3-JDF-3A-29 (Ref. 2-8199)

41. Firearms are not permitted in the facility except in emergency
situations.

Comment: No person, including law enforcement personnel, should be in possession

of a firearm within the confines of a facility. A system of receipts for the temporary

safe storage or checking of such equipment is required.

Use of Force

3-JDF-3A-30 (Ref. 2-8212)

42. Written policy, procedure, and practice restrict the use of physical force
to instances of justifiable self defense, protection of others, protection of
property, and prevention of escapes, and then only as a last resort and in
accordance with appropriate statutory authority. In no event is physical force
justifiable as punishment. A written report is prepared following all uses of force
and is submitted to administrative staff for review.

Comment: “As a last resort” may be defined through statutory authority.

Section B: Safety and Emergency Procedures

Principle: The facility adheres to all applicable safety and fire codes and has in place the
equipment and procedures required in the event of a major emergency.

Fire Safety

3-JDF-3B-01 (Ref. 2-8170,8173)
Mandatory
43. Written policy, procedure, and practice specify the facility’s fire
prevention regulations and practices. These include but are not limited to the
following:

» provision for an adequate fire protection service;

* a system of fire inspection and equipment testing at least quarterly or at
intervals approved by the authority having jurisdiction, following the
procedures stated for variances, exceptions, or equivalencies;

e an annual inspection by local or state officials or other qualified person(s);
and

* availability of fire protection equipment at appropriate locations throughout
the facility.

Comment: Facility administrators should plan and execute all reasonable procedures
for the prevention and prompt control of fire. The use of national codes, such as the
Life Safety Code, can help to ensure the safety of staff, juveniles, and visitors. The
use of a volunteer or an internal fire department is acceptable for compliance,
assuming that the fire station is readily accessible in case of fire and is the primary
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alternative available. If the fire station is not continually staffed, fire alarm notification
must be made to a local law enforcement unit or equally reliable source.

3-JDF-3B-02 (Ref. 2-8172)
Mandatory
44. Written policy, procedure, and practice provide for a comprehensive and
thorough monthly inspection of the facility by a qualified fire and safety
officer for compliance with safety and fire prevention standards. There is a
weekly fire and safety inspection of the facility by a qualified departmental staff
member. This policy and procedure is reviewed annually and updated as
needed.
Comment: The “qualified departmental staff member” who conducts the weekly
inspections may be a facility staff member who has received training in and is
familiar with the safety and sanitation requirements of the jurisdiction. At a minimum,
it is expected that the safety/sanitation specialist will provide on-the-job training
regarding applicable regulations and inspections, including the use of checklists and
the methods of documentation.

3-JDF-3B-03 (Ref. 2-8175)
Mandatory
45. Specifications for the selection and purchase of facility furnishings
indicate the fire safety performance requirements of the materials
selected.
Comment: Furnishings, mattresses, cushions, or other items of foamed plastics or
rubber (e.g., polyurethane, polystyrene) can pose a severe hazard due to high
smoke production, rapid burning once ignited, and high heat release. Such materials
should receive careful fire safety evaluation before purchase or use, with
consideration given to the product’s flammability and toxicity characteristics. All
polyurethane should be removed from living areas unless its use is approved in
writing by the fire authority having jurisdiction.

3-JDF-3B-04 (Ref. 2-8176)
Mandatory

46. Facilities are equipped with noncombustible receptacles for smoking
materials and with separate containers for other combustible refuse at
accessible locations throughout living quarters in the facility. Special
containers are provided for flammable liquids and for rags used with them. All
receptacles and containers are emptied and cleaned daily.

Comment: The proper and safe containment of flammable materials and the

sanitation of such containers are essential activities in fire prevention.

Flammable, Toxic, and Caustic Materials

3-JDF-3B-05 (Ref. 2-8182)
Mandatory
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47. Written policy, procedure, and practice govern the control and use of all
flammable, toxic, and caustic materials
Comment: The following definitions apply to this standard:

» flammable materials—liquids with a flash point below 100 degrees
Fahrenheit;

» toxic materials—substances that through chemical reaction or mixture can
possibly produce injury or harm to the body by entering through the skin,
digestive tract, or respiratory tract (e.g., zinc, chromed paint, ammonia,
chlorine, antifreeze, herbicides, pesticides); and

» caustic materials—substances that can destroy or eat away by chemical
reaction (e.g., lye, caustic soda, sulfuric acid).

If a substance possesses more than one of the above properties, the safety
requirements for all applicable properties should be considered.

All flammable, toxic, and caustic materials should be stored in secure areas that are
inaccessible to juveniles, and a prescribed system should be used to account for
their distribution. Juveniles should never possess such items unless under the close
supervision of qualified staff.

Substances that do not contain one or more of the above properties but that are
labeled “Keep Out of the Reach of Children” or “May be Harmful if Swallowed” are
not prohibited; their use and control, however, should be addressed in agency

policy.

Emergency Power and Communications

3-JDF-3B-07 (Ref. 2-8208)

48. Written policy, procedure, and practice provide for a communication
system within the facility and between the facility and community in the
event of urgent, special, or unusual incidents or emergency situations.

Comment: The facility should have available walkie-talkies and/or a radio base
station, receivers, and transmitters, or other independent mechanical means of
communication in order to maintain constant contact with the outside community if
conventional means of communication are disrupted. Facilities located in areas
subject to severe storms, tornadoes, or hurricanes should maintain a ready means of
voice communication with the community.

3-JDF-3B-10 (Ref. New)
Mandatory
49. The facility has a written evacuation plan prepared in the event of fire or
major emergency that is certified by an independent, outside inspector
trained in the application of appropriate codes. The plan is reviewed
annually, updated as needed, and reissued to the local fire jurisdiction. The plan
includes the following:
* location of building/room floor plan;
» use of exit signs and directional arrows for traffic flow;
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* location of publicly posted plan;

» monthly drills in all occupied locations of the facility; and

» staff drills when evacuation of dangerous juveniles may not be included.
Comment: The evacuation plan should specify routes of evacuation, subsequent
disposition and housing of juveniles, and provision for medical care or hospital
transportation for injured juveniles and/or staff. Fire drills should include evacuation
of all juveniles except when there is clear and convincing evidence that facility
security is jeopardized. Upon such showing, actual evacuation during the drill is not
required, although the staff supervising such juveniles should be required to perform
their roles/activities in monthly drills.

Emergency Plans

3-JDF-3B-11 (Ref. 2-8181, 8205, 8207)
Mandatory
50. All facility personnel are trained in the implementation of written
emergency plans. Work stoppage and riot/disturbance plans are
communicated only to the appropriate supervisory or other personnel directly
involved in the implementation of those plans.
Comment: A contingency plan for maintaining essential services is crucial. This plan
might involve agreements with other law enforcement agencies, such as local or
state police. Additionally, the administrator should attempt to ensure the safety and
well-being of employees who do not participate in the job action.

3-JDF-3B-12 (Ref. 2-8180)

Mandatory
51. Written policy, procedure, and practice specify the means for the

immediate release of juveniles from locked areas in case of emergency

and provide for a backup system.
Comment: The responsibilities of personnel in an emergency situation should be
clearly defined. Staff should be aware of the location and identification of keys and
be knowledgeable about all evacuation routes. Juveniles should receive instructions
concerning emergency procedures.

The authority having jurisdiction must certify that locking arrangements allow for
prompt release and/or that sufficient staff are available to operate locking devices
when necessary. A “backup system” means that there is a manual backup if power-
operated locks fail. A control station or other location removed from the juvenile
living areas should be equipped with reliable, manual means for releasing locks on
swinging and sliding doors to permit prompt release. If the facility has only a manual
locking system, a staff plan for manually releasing locks must be in place.

Threats to Security

3-JDF-3B-13 (Ref. 2-8203)
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52. There are written procedures regarding escapes. These procedures are
reviewed at least annually and updated as needed.

Comment: Specific procedures that can be used quickly when an escape occurs

should be made available to all personnel. Procedures should include the following:

prompt reporting of the escape to the facility administrator; mobilization of

employees; implementation of a predetermined search plan; and notification of law

enforcement agencies, community groups, and relevant media.

Section C: Rules and Discipline

Principle: The facility’s rules of conduct and sanctions and procedures for violations are defined
in writing and communicated to all juveniles and staff. Disciplinary procedures are carried out

promptly and with respect for due process.

Rules of Conduct

3-JDF-3C-02 (Ref. 2-8310)

53. Written rules of juvenile conduct specify acts prohibited within the
facility and penalties that can be imposed for various degrees of violation.
The written rules are reviewed annually and updated as needed.

Comment: The rules should prohibit only observed behavior that can be shown

clearly to have a direct, adverse effect on a juvenile or on facility order and security.

The rules should also specify the range of penalties that can be imposed for

violations. Penalties should be proportionate to the importance of the rule and the

severity of the violation.

3-JDF-3C-03 (Ref. 2-8311)

54. A rulebook that contains all chargeable offenses, ranges of penalties,
and disciplinary procedures is given to each juvenile and staff member
and is translated into those languages spoken by significant numbers of
juveniles. Signed acknowledgment of receipt of the rulebook is maintained in
each juvenile's file. When a literacy or language problem prevents a juvenile
from understanding the rulebook, a staff member or translator assists the
juvenile in understanding the rules.

Comment: Written procedure should specify how the rules and regulations are

issued and presented to new juveniles. Rules and regulations governing juvenile

conduct are of limited value unless the juveniles understand them. “Posting” the
rulebook is unnecessary, provided there is evidence each juvenile receives a copy of
the rules.

3-JDF-3C-06 (Ref. 2-8315, 2-8333)

55.  Written policy, procedure, and practice require that prior to room and/or
privilege restriction, the juvenile has the reasons for the restriction
explained to him/her and has an opportunity to explain the behavior
leading to the restriction.
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Comment: Prior to restriction for any rule infraction, the juvenile should be given an
opportunity to explain the reason(s) for the rule violation.

3-JDF-3C-07 (Ref. 2-8316)

56. During room restriction, staff contact is made with the juvenile at least
every 15 minutes, depending on his/her emotional state. The juvenile
assists in determining the end of the restriction period.

Comment: During the period of restriction, a staff person should interact with the

juvenile in an effort to solve any problems and to determine a release time.

3-JDF-3C-08 (Ref. 2-8314)

57. Written policy, procedure, and practice specify that room restriction for
minor misbehavior serves only a “cooling off” purpose and is short in time
duration, with the time period—15 to 60 minutes—specified at the time of
assignment.

Comment: Juveniles are quick to act out and usually just as quick to recover from

temper flare-ups. A few minutes’ restriction to their rooms is often all that is needed

to correct the situation and permit the juvenile to resume his/her normal routine.

Criminal Violations

3-JDF-3C-09 (Ref. 2-8334)

58. Written policy, procedure, and practice provide that, where a juvenile
allegedly commits an act covered by criminal law, the case should be
referred to appropriate court or law enforcement officials for consideration
for prosecution.

Comment: Corrections and court or law enforcement officials should agree on the

categories of offense that are to be referred in order to eliminate minor offenses or

those of no concern.

Disciplinary Reports

3-JDF-3C-11 (Ref. 2-8318)

59. When a juvenile has been charged with a major rule violation requiring
confinement for the safety of the juvenile, other juveniles, or to ensure the
security of the facility, the juvenile may be confined for a period of up to 24
hours. Confinement for periods of over 24 hours is reviewed every 24 hours by
an administrator or designee who was not involved in the incident.

Comment: None.

Section D: Juvenile Rights
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Principle: The facility protects the safety and constitutional rights of juveniles and seeks a
balance between expression of individual rights and preservation of facility order.

Access to Courts

3-JDF-3D-01 (Ref. 2-8299)
60. Written policy, procedure, and practice ensure the right of juveniles to
have access to courts.

Comment: The right of access to the courts minimally provides that juveniles have
the right to present any issue, including the following: challenging the legality of their
adjudication or confinement; seeking redress for illegal conditions or treatment while
under correctional control; pursuing remedies in connection with civil legal problems;
and asserting against correctional or other government authority any other rights
protected by constitutional or statutory provision or common law. Juveniles seeking
judicial relief are not subjected to reprisals or penalties because of the decision to
seek such relief.

Access to Counsel

3-JDF-3D-02 (Ref. 2-8300)

61. Written policy, procedure, and practice ensure and facilitate juvenile
access to counsel and assist juveniles in making confidential contact with
attorneys and their authorized representatives. Such contact includes but is
not limited to telephone communications, uncensored correspondence, and
visits.

Comment: Facility authorities should assist juveniles in making confidential contact
with attorneys and their authorized representatives, which may include law students,
special investigators, lay counsel, or other persons who have a legitimate connection
with the legal issue being pursued. Provision should be made for visits during normal
facility hours, uncensored correspondence, telephone communications, and after-
hours visits requested because of special circumstances.

Protection from Harm

3-JDF-3D-06 (Ref. 2-8301)

62. Written policy, procedure, and practice protect juveniles from personal
abuse, corporal punishment, personal injury, disease, property damage,
and harassment.

Comment: In situations where physical force or disciplinary detention is required,

only the least drastic means necessary to secure order or control should be used.

Grievance Procedures

3-JDF-3D-08 (Ref. 2-8296)
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63. There is a written juvenile grievance procedure that is made available to
all juveniles and that includes at least one level of appeal.

Comment: A grievance procedure is an administrative means for the expression and

resolution of juveniles’ problems. The facility’s grievance mechanism should include

provisions for the following:

» written responses to all grievances, including the reasons for the decision;

* response within a prescribed, reasonable time limit, with special provisions
for responding to emergencies;

» supervisor review of grievances;

» participation by staff and juveniles in the procedure’s design and operation;

* access by all juveniles, with guarantees against reprisals;

» applicability over a broad range of issues; and

* means of resolving questions of jurisdiction.

Section E: Special Management

Principle: Juveniles who threaten the secure and orderly management of the facility may be
removed from the general population and placed in special units or rooms.

Admission and Review

3-JDF-3E-01 (Ref. New)

64. Written policy, procedure, and practice provide special management for
juveniles with serious behavior problems and for juveniles requiring
protective care. An individual program plan will be developed.

Comment: High-risk juveniles who cannot control their assaultive behavior, who

present a danger to themselves, or who are in constant danger of being victimized

by other juveniles may require special management. The facility should provide
appropriate services and programs for them. It may be necessary to separate them
from the general population to allow for individualized attention.

3-JDF-3E-02 (Ref. New)

65. The facility administrator or shift supervisor can order immediate
placement in a special unit or room when it is necessary to protect the
juvenile from self or others. The action is reviewed within 72 hours by the
appropriate authority.

Comment: None.

3-JDF-3E-03 (Ref. New)

66. The detention facility has a sanctioning schedule that sets a maximum of
5 days of confinement in a security room for any offense, unless otherwise
provided by law.
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Comment: The time a juvenile spends in disciplinary confinement is proportionate to
the offense committed, taking into consideration the juvenile’s prior conduct, specific
program needs, and other relevant factors. An outside limit should be set for the
period of confinement. This limit should be consistent with case law and statues of
the jurisdiction. Where such guidelines do not exist, a maximum of 5 days of
disciplinary detention should be considered sufficient for most cases.

3-JDF-3E-04 (Ref. 2-8321)

67. Juveniles placed in confinement are checked visually by staff at least
every 15 minutes and are visited at least once each day by personnel from
administrative, clinical, social work, religious, or medical units. A log is
kept recording who authorized the confinement, persons visiting the juvenile, the
person authorizing release from confinement, and the time of release.

Comment: A visit means actual entry into the room of confinement with the juvenile

or removal of the juvenile from the room of confinement for the purpose of

discussion or counseling. A visit does not include routine visual checks or discussion
through the door or window of the confinement room.

3-JDF-3E-05 (Ref. 2-8320)

68. Written policy, procedure, and practice specify that juveniles placed in
confinement are afforded living conditions and privileges approximating
those available to the general juvenile population. Exceptions are justified by
clear and substantiated evidence.

Comment: Placement in room confinement achieves the primary purpose of isolating
the juvenile from the general juvenile population. To the extent possible, juveniles in
confinement should have a room, food, clothing, exercise, and other services and
privileges comparable to those available to the general population. Where services
or privileges are denied to juveniles in confinement, written justification should be
provided.

Part IV. Facility Services
Section A: Food Service

Principle: Meals are nutritionally balanced, well-planned, and prepared and served in a manner
that meets established governmental health and safety codes.

Dietary Allowances

3-JDF-4A-03 (Ref. 2-8217, 8218)
Mandatory

69. It is documented that the facility’s system of dietary allowances is
reviewed annually by a dietitian to ensure compliance with nationally
recommended food allowances.

Comment: A facility that follows this system of dietary allowances, as adjusted for

age, sex, and activity, ensures the provision of a nutritionally adequate diet. The
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Recommended Dietary Allowances stated by the National Academy of Sciences
should be used as a guide to basic nutritional needs.

Menu Planning

3-JDF-4A-04 (Ref. 2-8219)

70. Written policy, procedure, and practice require that food service staff
develop advanced, planned menus and substantially follow the schedule;
and that in the planning and preparation of all meals, food flavor, texture,
temperature, appearance, and palatability are taken into consideration.

Comment: All menus, including special diets, should be planned, dated, and
available for review at least 1 week in advance. Notations should be made of any
substitutions in the meals actually served, and these should be of equal nutritional
value. A file of tested recipes adjusted to a yield appropriate for the size of the facility
should be maintained on the premises. Food should be served as soon as possible
after preparation and at an appropriate temperature. Clinical diets should be
approved by a registered dietitian and documented accordingly.

Special Diets

3-JDF-4A-06 (Ref. 2-8223)
Mandatory
71. Written policy, procedure, and practice provide for special diets as
prescribed by appropriate medical or dental personnel.
Comment: Therapeutic diets should be available upon medical or dental
authorization. Specific diets should be prepared and served to juveniles according to
the orders of the treating physician or dentist, or as directed by the responsible
health authority. Medical or dental diet prescriptions should be specific and
complete, furnished in writing to the food service manager, and rewritten monthly.
Special diets should be kept as simple as possible and should conform as closely as
possible to the foods served other juveniles.

3-JDF-4A-07 (Ref. 2-8225)

72.  Written policy precludes the use of food as a disciplinary measure.
Comment: Food, including snacks, should not be withheld nor the standard menu
varied as a disciplinary sanction.

Health and Safety Regulations

3-JDF-4A-09 (Ref. 2-8229)
Mandatory

73. Written policy, procedure, and practice specify that food services
comply with the applicable sanitation and health codes as promulgated by
federal, state, and local authorities.
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Comment: All health and sanitation codes must be strictly followed in order to ensure
the health and welfare of juveniles and staff. At a minimum, all food service
personnel should be in good health and free from communicable disease and open,
infected wounds; have clean hands and fingernails; wear hairnets or caps; wear
clean, washable garments; and employ hygienic food handling techniques.

Inspections

3-JDF-4A-11 (Ref. New)

74. Written policy, procedure, and practice provide that stored shelf goods
are maintained at 45 to 80 degrees Fahrenheit, refrigerated foods at 35 to
40 degrees Fahrenheit, and frozen foods at 0 degrees Fahrenheit or
below.

Comment: None.

Meal Service

3-JDF-4A-12 (Ref. 2-8232)
75. Written policy, procedure, and practice provide that staff members
supervise juveniles during meals.

Comment: The practice of having staff members present contributes to a more
orderly experience in the dining areas and enhances the relationship between the
staff and the population. The practice also minimizes food waste, careless serving,
and abuse of a juvenile by another juvenile. It also permits observation and reporting
of unusual eating habits of individual juveniles, such as rejection or overeating.

3-JDF-4A-13 (Ref. 2-8226)

76. Written policy, procedure, and practice require that at least three meals,
of which two are hot meals, are provided at regular meal times during each
24-hour period, with no more than 14 hours between the evening meal and
breakfast. Provided basic nutritional goals are met, variations may be allowed
based on weekend and holiday food service demands.

Comment: When juveniles are not routinely absent from the institution for work or

other purposes, at least three meals should be provided at regular times during each

24-hour period.

3-JDF-4A-14 (Ref. New)
Mandatory

77. Written policy, procedure, and practice provide for adequate health
protection for all juveniles and staff in the facility and juveniles and other
persons working in food service, including the following:

Where required by the laws and/or regulations applicable to food service
employees in the community where the facility is located, all personnel
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involved in the preparation of food receive a pre-assignment medical
examination and periodic re-examinations to ensure freedom from diarrhea,
skin infections, and other illness transmissible by food or utensils. All
examinations are conducted in accordance with local requirements.

«  When the facility’s food services are provided by an outside agency or
individual, the facility has written verification that the outside provider
complies with the state and local regulations regarding food service.

* All food handlers are instructed to wash their hands upon reporting to duty
and after using toilet facilities.

* Juveniles and other persons working in food service are monitored each day
for health and cleanliness by the director of food services or designee.
Comment: All food service personnel should be in good health and free from
communicable disease and open infected wounds; have clean hands and
fingernails; wear hairnets or caps; wear clean, washable garments; and employ
hygienic food-handling techniques. Federal facilities should apply appropriate

regulations, such as those of the U.S. Public Health Service.

Section B: Sanitation and Hygiene

Principle: The facility’s sanitation and hygiene program complies with applicable regulations and
standards of good practice to protect the health and safety of juveniles and staff.

Sanitation Inspections

3-JDF-4B-01 (Ref. 2-8234)

78. Written policy, procedure, and practice require weekly sanitation
inspections of all facility areas.

Comment: In addition to the regular inspections by government officials, all facility

areas should be inspected at least weekly by a designated staff member who should

submit a written report to the administrator documenting deficiencies whenever they

occur.

3-JDF-4B-02 (Ref. 2-8171, 8233)
Mandatory
79. The facility administration complies with applicable federal, state, and
local sanitation and health codes.
Comment: The facility should be inspected at least annually by appropriate
government officials to ensure the health of personnel and juveniles.

Water Supply

3-JDF-4B-03 (Ref.2-8236)
Mandatory

80. The institution’s potable water source and supply, whether owned and
operated by the public water department or the institution, is approved by
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an independent, outside source to be in compliance with jurisdictional
laws and regulations.
Comment: Safe drinking water is basic to human health and should be provided in
any facility operation. In the event jurisdictional laws and regulations are not
applicable, the Federal Safe Drinking Water Act Regulations present a standard of
quality that is attainable through good water control practices.

Waste Disposal

3-JDF-4B-04 (Ref. 2-8238)

Mandatory
81. The institution provides for a waste disposal system in accordance with

an approved plan by the appropriate regulatory agency.

Comment: Liquid and solid wastes should be collected, stored, and disposed of in
such a way as to avoid nuisance and hazards and protect the health and safety of
juveniles and staff.
Housekeeping

3-JDF-4B-05 (Ref. 2-8237)
Mandatory
82. Written policy, procedure, and practice provide for the control of vermin
and pests.
Comment: Any condition conducive to harboring or breeding insects, rodents, or
other vermin should be eliminated immediately. Licensed pest control professionals
should be used when necessary to clean or fumigate the facility. Their use on a
regular basis is essential.

Clothing and Bedding Supplies

3-JDF-4B-08 (Ref. 2-8243)

83. Written policy specifies accountability for clothing and bedding issued
to juveniles.

Comment: The issue of all clothing and bedding should be recorded and juveniles

should be held accountable for their use.

3-JDF-4B-10 (Ref. 2-8244)

84. Juveniles are provided the opportunity to have three complete sets of
clean clothing per week. The facility may provide this clean clothing in several
ways, including access to self-serve washer facilities, central clothing, or a
combination of the two.

Comment: None.

3-JDF-4B-11 (Ref. 2-8247)
85. Written policy, procedure, and practice require that the facility provides
for the thorough cleaning and, when necessary, disinfecting of juvenile
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personal clothing before storage or before allowing the juvenile to keep
and wear personal clothing.
Comment: Juvenile personal clothing should be cleaned and disinfected to prevent
odors and vermin from accumulating and should be stored outside of the juvenile
housing area. Cleaning may also be necessary when the juvenile is permitted to
keep and wear personal clothing which is not in a clean and sanitary condition.

Bedding and Linen Issue

3-JDF-4B-12 (Ref. 2-8242)

86. Written policy, procedure, and practice provide for the issue of suitable
clean bedding and linen, including two sheets, pillow and pillowcase, one
mattress, and sufficient blankets to provide comfort under existing
temperature controls. There is provision for linen exchange at least weekly.

Comment: Collection, storage, and exchange methods for bedding and linens should

be done hygienically; that is, blankets, pillows, and mattresses should be cleaned

before reissue, and linen and towels must be laundered before reissue. Towels
should be exchanged at least three times per week.

Bathing and Personal Hygiene

3-JDF-4B-13 (Ref. 2-8246)

87. Written policy, procedure, and practice provide an approved shower
schedule which allows daily showers and showers after strenuous
exercise.

Comment: None.

3-JDF-4B-14 (Ref. 2-8240)

88. Written policy, procedure, and practice require that articles necessary
for maintaining proper personal hygiene are provided to all juveniles.

Comment: As part of the admissions process, each juvenile should be given soap, a

toothbrush, toothpaste or powder, a comb, and toilet paper. Shaving equipment

should be made available upon request, and the special hygiene needs of females

should be met.

3-JDF-4B-15 (Ref. 2-8239)

89. There are hair care services available to juveniles.

Comment: Barber and beautician’s facilities should be provided so that juveniles can
obtain hair care services when needed.

Section C: Health Care
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Principle: The facility provides comprehensive health care services by qualified personnel to
protect the health and well-being of juveniles.

Responsible Health Authority

3-JDF-4C-01 (Ref. 2-8248)
Mandatory
90. Written policy, procedure, and practice provide that the facility has a
designated health authority with responsibility for health care pursuant to
a written agreement, contract, or job description. The health authority may
be a physician, health administrator, or health agency. When the authority is
other than a physician, final medical judgments rest with a single designated
physician.
Comment: The responsibility of the health authority includes arranging for all levels
of health care and assuring the quality of all health services and that juveniles have
access to them. While overall responsibility may be assumed at the central office
level, it is essential that each facility have a responsible health authority; this may be
the responsible physician at the facility. Health care services should provide for the
physical and mental well-being of the population and include medical and dental
services; mental health services; nursing, personal hygiene, and dietary services;
health education; and attention to environmental conditions.

3-JDF-4C-04 (Ref. 2-8286)

91. Written policy, procedure, and practice provide that when a juvenile is in
need of hospitalization, he/she is accompanied by a staff member who
stays with the juvenile at least during admission.

Comment: The staff member should provide caring support to the juvenile and

should take a copy of the parents’ medical release form authorizing him/her to

provide consent for medical treatment for the facility pursuant to its custodial
authority.

3-JDF-4C-06 (Ref. 2-8259)

92. If medical services are delivered in the facility or through contract
services, adequate space, equipment, supplies, and materials as
determined by the responsible physician are provided for the performance
of primary health care delivery.

Comment: The type of space and equipment for an examining room will depend on

the level of sophistication of medicine required in the facility and the capabilities of

the health providers. In all facilities, space should be provided where the physicians
can examine and treat juveniles in private.

Unimpeded Access to Care

3-JDF-4C-07 (Ref. 2-8267)
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93. Written policy, procedure, and practice provide for unimpeded access to
health care and for a system for processing complaints regarding health
care. These policies are communicated orally and in writing to juveniles upon
arrival at the facility, and are put in a language clearly understood by each
juvenile.

Comment: No member of the correctional staff should approve or disapprove

requests for attendance at sick call. The facility should follow the policy of explaining

access procedures orally to juveniles unable to read. When the facility frequently has
non-English speaking juveniles, procedures should be explained and written in their
language.

3-JDF-4C-08 (Ref. 2-8270)

94. When sick call is not conducted by a physician, a physician is available
once each week to respond to juveniles' complaints regarding service they
did or did not receive from other health care personnel.

Comment: This standard emphasizes the responsible physician’s role in assuring

accessibility and availability of those levels of care appropriate to the juveniles’ need

when those services are not personally provided by the responsible physician.

3-JDF-4C-09 (Ref. 2-8268)

95. Juveniles' medical complaints are monitored and responded to daily by
medically trained personnel.

Comment: Medical personnel sort and allocate patients to treatment. Control of

access to medical care should never be within the decision-making authority of

juvenile careworkers or administrative staff, or medical staff below the level of

registered nurse.

Personnel

3-JDF-4C-10 (Ref. 2-8258)

96. Appropriate state and federal licensure, certification, or registration
requirements and restrictions apply to personnel who provide health care
services to juveniles. The duties and responsibilities of such personnel are
governed by written job descriptions approved by the health authority. Verified
current credentials and job descriptions are on file in the facility.

Comment: Only qualified health care personnel should determine and supervise

health care procedures. Written job descriptions should include the required

professional qualifications and the individual’s specific role in the health care delivery

system. Verification of qualifications may consist of copies of current credentials or a

letter from the state licensing or certifying body regarding current credential status.

Nursing services are performed in accordance with professionally recognized

standards of nursing practice and the jurisdiction’s Nurse Practice Act.

Administration of Treatment
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3-JDF-4C-11 (Ref, 2-8253)
Mandatory

97. Written policy, procedure, and practice provide that treatment by health
care personnel other than a physician, dentist, psychologist, optometrist,
podiatrist, or other independent providers is performed pursuant to written
standing or direct orders by personnel authorized by law to give such
orders. Nurse practitioners and physician’s assistants may practice within the
limits of applicable laws and regulations.

Comment: Professional practice acts differ in various states as to issuing direct

orders for treatment, so the laws in each state need to be studied for implementation

of this standard. Standing medical orders are written for the definitive treatment of

identified conditions and for on-site treatment of emergency conditions for any

person having the condition to which the order pertains. Direct orders are written

specifically for the treatment of one person’s particular condition.

3-JDF-4C-13 (Ref. 2-8266)

98. A history of each juvenile's immunizations is obtained when the health
appraisal data are collected. Immunizations are updated, as required, within
legal constraints.

Comment: Where immunizations are not up-to-date, the facility should immunize to

ensure that the juvenile is fully protected. Relevant information should be obtained

from parents, family physician, school, or other available source.

3-JDF-4C-14 (Ref. 2-8289)

99. In facilities housing females, obstetrical, gynecological, family planning,
and health education services are provided as needed.

Comment: None.

Current Mental Health Services

3-JDF-4C-16 (Ref. 2-8255)

100. Written policy, procedure, and practice specify the provision of mental
health services for juveniles. These services include but are not limited to
those provided by qualified mental health professionals who meet the
educational and license/certification criteria specified by their respective
professional disciplines (e.g., psychiatric nursing, psychiatry, psychology, and
social work).

Comment: An adequate number of qualified staff members should be available to

deal directly with juveniles who have severe mental health problems as well as to

advise other correctional staff in their contacts with such individuals.

Health-trained Staff Member
3-JDF-4C-17 (Ref. New)

101. When facilities do not have full-time, qualified, health-trained personnel,
a health-trained staff member coordinates the health delivery services in
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the facility under the joint supervision of the responsible health authority
and facility administrator.
Comment: The health-trained staff member (who is other than a nurse, physician’s
assistant, or emergency medical technician) may be full-time. Coordination duties
may include reviewing receiving screening forms for needed follow-up, readying
juveniles and their records for sick call, and assisting in carrying out orders regarding
such matters as diets, housing, and work assignments.

Pharmaceuticals

3-JDF-4C-18 (Ref. 2-8279)
Mandatory
102. Written policy, procedure, and practice provide for the proper
management of pharmaceuticals and address the following subjects:

» a formulary specifically developed for the facility prescription practices that
requires (1) prescription practices, including requirements that psychotropic
medications are prescribed only when clinically indicated as one facet of a
program of therapy; (2) “stop order’ time periods are required for all
medications; and (3) the prescribing provider reevaluates a prescription prior
to its renewal;

» procedures for medication receipt, storage, dispensing, and administration
or distribution;

* maximum security storage and periodic inventory of all controlled
substances, syringes, and needles;

» dispensing of medicine in conformance with appropriate federal and state
laws;

* administration of medication by persons properly trained and under the
supervision of the health authority and facility administrator or designee;

e accountability for administering or distributing medications in a timely
manner and according to physician’s orders.

Comment: The written formulary lists should include all prescribed and
nonprescribed medications stocked in the facility or generated by outside health care
providers. Any dispensed medication (one or more doses issued from a stock or bulk
container) should be labeled with the patient's name, prescription contents,
directions for use, and other vital information. The pharmacy may be managed by a
resident pharmacist or by health-trained personnel under the supervision of the
health authority.

3-JDF-4C-19 (Ref. 2-8281)

103. Psychotropic drugs, such as antipsychotics or antidepressants, and
drugs requiring parenteral administration are prescribed only by a
physician or authorized health provider by agreement with the physician,
and then only following a physical examination of the juvenile by the
health provider. Such drugs are administered by the responsible physician,
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qualified health personnel, or health-trained personnel under the direction of the
health authority.
Comment: None.

3-JDF-4C-20 (Ref. 2-8280)

104. The person administering medications has training from the
responsible physician and the official responsible for the facility, is
accountable for administering medications according to others, and
records the administration of medications in a manner and on a form
approved by the responsible physician.

Comment: Administration of drugs and remedies referred to in this standard does not

include medications administered intramuscularly. Such medications should only be

administered by trained medical personnel of at least the level of registered nurse.

Health Screenings and Examinations

3-JDF-4C-21 (Ref. 2-8264)
Mandatory

105. Written policy, procedure, and practice require medical, dental, and
mental health screening to be performed by health-trained or qualified
health care personnel on all juveniles, excluding intrasystem transfers,
upon their arrival at the facility. All findings are recorded on a form approved
by the health authority. The screening form includes at least the following:

Inquiry into:

« current iliness and health problems, including venereal diseases and other
infectious diseases;

e dental problems;

* mental health problems;

» use of alcohol and other drugs, which includes types of drugs used, mode of
use, amounts used, frequency of use, date or time of last use, and a history
of problems that may have occurred after ceasing use (e.g., convulsions);

 past and present treatment or hospitalization for mental disturbance or
suicide attempt; and

» other health problems designated by the responsible physician.

Observation of:

* behavior, which includes state of consciousness, mental status, appearance,
conduct, tremor, and sweating;

* body deformities, ease of movement, etc.; and

* condition of skin, including trauma markings, bruises, lesions, jaundice,
rashes and infestations, and needle marks or other indications of drug
abuse.
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Medical disposition of juvenile:

* general population; or

» general population with appropriate referral to health care service; or

» referral to appropriate health care service for emergency treatment.
Comment: Health screening is a system of structured inquiry and observation
designed to prevent newly arrived juveniles who pose a health or safety threat to
themselves or others from being admitted to the facility’s general population, and to
rapidly transport newly admitted juveniles to health care. Receiving screening can be
performed by health care personnel or by health-trained child care/supervision staff
at the time of admission. Facilities that have reception and diagnostic units and/or a
holding room must conduct receiving screening on all juveniles upon their arrival at
the facility as part of the admission procedures.

3-JDF-4C-23 (Ref. 2-8263)
Mandatory

106. Written policy, procedure, and practice require health screening by
health-trained or qualified health care personnel immediately upon arrival
at the facility for all intrasystem transfers, with all findings recorded on a
screening form approved by the health authority. The screening includes at
a minimum the following:

Inquiry into:

* whether the juvenile is being treated for a medical, dental, or mental health
problem;

» whether the juvenile is presently on medication; and

* whether the juvenile has a current medical, dental, or mental health
complaint.

Observation of:

* general appearance and behavior;
* physical deformities; and
» evidence of abuse and/or trauma.

Medical disposition of juvenile:

e general population; or

* general population with appropriate referral to health care service; or

» referral to appropriate health care service for emergency treatment.
Comment: Screening of intrasystem transfers is necessary for the detection of
juveniles who pose a health and/or safety threat to themselves or others and who
may require immediate medical attention.

3-JDF-4C-24 (Ref. 2-8265)
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107. Written policy, procedure, and practice provide for the collection and
recording of health appraisal data and require the following:

» the process is completed in a uniform manner as determined by the health
authority;
* health history and vital signs are collected by health-trained or qualified
health personnel;
* review of the results of the medical examination, tests, and identification of
problems is performed by a physician; and
» collection of all other health appraisal data is performed only by qualified
health personnel.
Comment: The initial screening must be followed with a more detailed health
examination by the appropriate health appraisal personnel to adequately identify the
health care needs of the juvenile. It is also important that the examination be
performed in a uniform manner to ensure that it is thorough and consistent for each
juvenile.

Dental Screening and Examination

3-JDF-4C-26 (Ref. 2-8272)
Mandatory
108. Written policy, procedure, and practice provide for 24-hour emergency
medical, dental, and mental health care availability as outlined in a written
plan that includes arrangements for the following:

* on-site emergency first aid and crisis intervention;
* emergency evacuation of the juvenile from the facility;
* use of an emergency medical vehicle;
« use of one or more designated hospital emergency rooms or other
appropriate health facilities;
 emergency on-call physician, dentist, and mental health professional
services when the emergency health facility is not located in a nearby
community; and
» security procedures providing for the immediate transfer of juveniles when
appropriate.
Comment: Arrangements should be made with nearby hospitals or other facilities for
all health services that cannot be appropriately provided within the facility or where
contractual arrangements can result in a better or broader range of services. In the
event the usual health services are not available, particularly in emergency
situations, the facility should have a backup plan to serve the program. The plan
might include an alternate hospital emergency service or a physician “on-call’
service.

First Aid

3-JDF-4C-27 (Ref. 2-8273)
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Mandatory
109. Written policy, procedure, and practice provide that juvenile careworker
staff and other personnel are trained to respond to health-related
situations within a 4-minute response time. A training program is established
by the responsible health authority in cooperation with the facility administrator
that includes the following:

* recognition of signs and symptoms and knowledge of action required in
potential emergency situations;
* administration of first aid and cardiopulmonary resuscitation (CPR);
* methods of obtaining assistance;
« signs and symptoms of mental illness, retardation, and chemical
dependency; and
e procedures for patient transfers to appropriate medical facilities or health
care providers.
Comment: With even the most adequate staff of qualified health care personnel,
emergencies can occur in distant parts of the facility; too much time can be lost in
getting staff promptly on the scene to handle emergency matters. All staff should
have standard first aid training. Minimally, one juvenile careworker per shift should
be trained in CPR and in how to recognize symptoms of illnesses most common to
juveniles.

3-JDF-4C-28 (Ref. 2-8260)

110. Written policy, procedure, and practice require that first aid kit(s) are
available. The responsible physician approves the contents, number, location,
and procedure for periodic inspection of the kit(s).

Comment: The medical staff develop written procedures outlining the use of first aid

kits by nonmedical staff.

3-JDF-4C-29 (Ref. 2-8269)

111. Sick call for nonemergency medical service, conducted by a physician
and/or other qualified medical personnel, is available to each juvenile at
least three times a week.

Comment: Sick call is the procedure through which each juvenile reports and

receives appropriate medical services for nonemergency illness or injury.

3-JDF-4C-30 (Ref. 2-8277)

112. Written policy, procedure, and practice provide for a special health
program for juveniles requiring close medical supervision. A written
individual treatment plan, which includes directions to health care and other
personnel regarding their roles in the care and supervision of the patient, is
developed for each juvenile by appropriate physician, dentist, or qualified mental
health practitioner.

Comment: Medical conditions requiring close medical supervision include seizure

disorders, potential suicide, chemical dependency, and psychosis.
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Chronic and Convalescent Care

3-JDF-4C-31 (Ref. 2-8274)
113. Chronic care, convalescent care, and medical preventive maintenance
are provided to juveniles when medically indicated.

Comment: Chronic care is medical service rendered to a patient over a long period
of time. Convalescent care is medical service rendered to a patient to assist the
recovery from illness or injury. Medical preventive maintenance is health education
and medical services provided as advance measures against disease and as
instruction in self-care for chronic conditions.

Transfer for Needed Care

3-JDF-4C-33 (Ref. 2-8256)

114. A written agreement exists between the facility and a nearby hospital
for all medical services that cannot be provided at the facility.

Comment: Medical arrangements may be entered into for the provision of

emergency or specialized care away from the facility. This standard includes crisis

intervention for psychiatric emergencies.

Suicide Prevention and Intervention

3-JDF-4C-35 (Ref. New)

115. There is a written suicide prevention and intervention program that is
reviewed and approved by a qualified medical or mental health
professional. All staff with responsibility for juvenile supervision are trained in
the implementation of the program, which includes specific procedures for intake
screening, identification, and supervision of suicide-prone juveniles.

Comment: None.

3-JDF-4C-36 (Ref. New)

116. Written policy, procedure, and practice specify approved actions to be
taken by employees concerning juveniles who have been diagnosed HIV
positive. This policy shall include at a minimum the following:

« when and where juveniles are to be tested;

« appropriate safeguards for staff and juveniles;

« when and under what conditions juveniles are to be separated from the
general population;

« staff and juvenile training procedures; and
« issues of confidentiality.
Comment: None.
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3-JDF-4C-37 (Ref. New)

117. Written policy, procedure, and practice address the management of
serious and infectious diseases. These policies and procedures are updated
as new information becomes available. Agencies should work with the
responsible health authority in establishing policy and procedures that include
the following: an ongoing education program for staff and residents; control,
treatment, and prevention strategies that may include screening and testing,
special supervision, and/or special housing arrangements, as appropriate;
protection of individual confidentiality; and media relations.

Comment: Because of their serious nature, methods of transmission, and public

sensitivity, infectious diseases such as tuberculosis, hepatitis-B, and AIDS (acquired

immunodeficiency syndrome) require special attention.

3-JDF-4C-38 (Ref. 2-8261)

118. Written policy, procedure, and practice provide for medical examination
of any employee or juvenile suspected of a communicable disease.

Comment: The examination must be conducted and the results made available

quickly to ensure prompt and proper treatment of the problem.

Juvenile Participation in Research

3-JDF-4C-43 (Ref. 2-8290)
Mandatory
119. Written policy prohibits the use of juveniles for medical,
pharmaceutical, or cosmetic experiments. This policy does not preclude
individual treatment of a juvenile based on his or her need for a specific medical
procedure that is not generally available.
Comment: A person confined in a facility is incapable of volunteering as a human
subject without hope of reward and cannot do so on the basis of fully informed
consent. Therefore, juveniles should not participate in experimental projects
involving medical, pharmaceutical, or cosmetic research, including aversive
conditioning, psychosurgery, electrical stimulation of the brain, or the application of
cosmetic substances to the body that are being tested for possible commercial use.
This prohibition does not preclude individual treatment of a juvenile by his or her
physician with a new medical procedure, subsequent to a full explanation of the
treatment’s positive and negative features. The agreement is between the physician
and the juvenile, and is not part of a general program of medical experimentation
involving payment to juveniles for submission to treatment.

3-JDF-4C-44 (Ref. 2-8282)

120. Under no circumstances is a stimulant, tranquilizer, or psychotropic
drug to be administered for purposes of program management and
control, or for purposes of experimentation and research.

Comment: The policy regarding the prescription of stimulants, tranquilizers, or

psychotropic medications states that these medications are dispensed only when

clinically indicated and as one facet of a program of therapy. This policy also states
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that the administration of these medications is not allowed for disciplinary reasons
and discourages long-term use of tranquilizers by minors.

Notification of Designated Individuals

3-JDF-4C-45 (Ref. 2-8271)

121. Written policy, procedure, and practice provide for the prompt
notification of juveniles' parents/guardians and the responsible agency in
case of serious illness, surgery, injury, or death.

Comment: Whenever a juvenile becomes seriously ill or injured, requires surgery, or
dies, the juvenile’s parents/guardians and the responsible agency are promptly
notified by telephone, telegram, or other rapid means of communication. In the event
of death, the head of the agency should also be notified. If death occurred under
unusual circumstances, the coroner and appropriate law enforcement officials should
be notified.

Health Record Files

3-JDF-4C-46 (Ref. 2-8283)
122. The health record file contains the following:

« the completed receiving screening form;

* health appraisal data forms;

« all findings, diagnoses, treatments, and dispositions;

+ prescribed medications and their administration;

* laboratory, x-ray, and diagnostic studies;

* signature and title of documenter;

« consent and refusal forms;

* release-of-information forms;

* place, date, and time of health encounters;

* health service reports (e.g., dental, mental health, and consultations);
+ treatment plan, including nursing care plan;

* progress reports; and

« discharge summary of hospitalization and other termination summaries.

The method of recording entries in the records, the form and format of the
records, and the procedures for their maintenance and safekeeping are
approved by the health authority.

Comment: The “problem-oriented medical record” structure is suggested; however,
whatever the records structure, every effort should be made to establish uniformity of
record forms and content throughout the correctional system. The record is to be
complete and all findings recorded, including notations concerning mental health,
dental, and consultative services, at the time of service delivery or no later than 14
days from time of discharge of the patient or termination of treatment. The receiving
screening form becomes a part of the record at the time of the first health
encounter.
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3-JDF-4C-47 (Ref. 2-8284)

123. Written policy, procedure, and practice uphold the principle of
confidentiality of the health record and support the following
requirements:

» the active health record is maintained separately from the confinement
record;
* access to the health record is controlled by the health authority; and
» the health authority shares with the facility administrator information
regarding a juvenile's medical management, security, and ability to participate
in programs.
Comment: The principle of confidentiality protects the patient from disclosure of
confidences entrusted to a health care provider during the course of treatment. The
confidential relationship of doctor and patient extends to juvenile patients and their
physicians or other providers. Thus, it is necessary to maintain active health record
files under security, completely separate from the patient’s confinement record.

Transferred and Inactive Records

3-JDF-4C-48 (Ref. 2-8288)

124. For juveniles being transferred to other facilities, summaries or copies
of the medical history record are forwarded to the receiving facility prior to
or at arrival.

Comment: Because the receiving facility has responsibility for medical care of new
arrivals, it is imperative that it receives all available medical information as soon as
possible. Written authorization by the juvenile is not required for the transfer of this
information. This will reduce duplication of screening procedures, assure continuity
in treatment, and reduce the need for segregation until the existence of contagious
diseases can be determined.

Part V. Juvenile Services
Section A: Intake and Admission

Principle: All incoming juveniles undergo thorough screening and assessment at intake and
receive thorough orientation to the facility’s procedures, rules, programs, and services.

Intake

3-JDF-5A-02 (Ref. 2-8349, 2-8350)

125. Written procedures for admission of juveniles new to the system

include but are not limited to the following:

« determination that the juvenile is legally committed to the facility;
+ complete search of the juvenile and possessions;
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» disposition of personal property;
+ shower and hair care, if necessary;
* issue of clean, laundered clothing, as needed,;
» issue of personal hygiene articles;
* medical, dental, and mental health screening;
« assignment to a housing unit;
» recording of basic personal data and information to be used for mail and
visiting lists;
« assistance to juveniles in notifying their families of their admission and
procedures for mail and visiting;
« assignment of a registered number to the juvenile; and
* provision of written orientation materials to the juvenile.
Comment: Juveniles coming into the system may be unfamiliar with staff
expectations and not understand what is expected of them. Staff members should
explain procedures at each step in the admissions process.

New Juveniles

3-JDF-5A-15 (Ref. 2-8351)

126. Written policy, procedure, and practice provide that new juveniles
receive written orientation materials and/or translations in their own
language if they do not understand English. When a literacy problem exists,
a staff member assists the juvenile in understanding the material. Completion of
orientation is documented by a statement signed and dated by the juvenile.

Comment: Orientation should include informal classes, distribution of written

materials about the facility’s programs, rules and regulations, and discussion.

Orientation should also be used to observe juvenile behavior and to identify special

problems.

Personal Property

3-JDF-5A-16 (Ref. 2-8352)

127. Written policy, procedure, and practice govern the control and
safeguarding of juvenile personal property. Personal property retained at the
facility is itemized in a written list that is kept in the permanent case file; the
juvenile receives a current copy of this list.

Comment: All personal property retained at the facility should be accurately

inventoried and securely stored. The inventory list should be signed by the juvenile

and a receipt given to the juvenile for all funds and possessions stored. The property
should be available if required by the juvenile and should be returned at the time of
release, with a receipt signed by the juvenile acknowledging return of the property.

Section B: Social Service

Principle: The facility makes available the professional services necessary to meet the identified
needs of juveniles. Such services may include individual and family counseling, family planning
and parent education, and programs for juveniles with drug and alcohol addiction problems.
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Counseling

3-JDF-5B-04 (Ref. 2-8375)

128. Written policy, procedure, and practice provide that staff members are
available to counsel juveniles at their request; provision is made for
counseling juveniles on an emergency basis.

Comment: In assisting juveniles with their personal problems and with adjustment to

the facility, staff members should make time available on a regularly scheduled basis

for appointments with juveniles who request it. Because juveniles may have
problems that require immediate attention, at least one staff member should be
available 24 hours a day.

3-JDF-5B-05 (Ref. New)

129. Written policy, procedure, and practice provide for juvenile access to
mental health counseling and crisis intervention services in accordance
with their needs.

Comment: Juveniles placed in detention facilities are, in some cases, highly

disturbed; therefore, it is imperative that mental health, psychiatric, and crisis

intervention services are available on an as-needed basis. Treatment offerings
should include group therapy and group and individual counseling.

Section C: Academic, Vocational, and Work

Principle: A written body of policy and procedures governs the facility’s academic, vocational
education, and work programs for juveniles, including program accreditation, staff certification,
and coordination with other facility programs and services as well as with the community.

Comprehensive Education Program

3-JDF-5C-01 (Ref. 2-8356)

130. Thereis a comprehensive education program for juveniles.

Comment: The facility should provide juveniles with a broad educational program
that is most suited to their needs and abilities and includes but is not limited to:
developmental education; remedial education; special education; multicultural
education; bilingual education, when the profile indicates; and tutorial services as
needed. This program should operate under the auspices of the year-round school
system.

3-JDF-5C-03 (Ref. 2-8359)

131. The educational program is supported by specialized equipment that
meets minimum state education standards.

Comment: Regardless of the extent of the educational program, specialized

equipment is essential.
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Vocational/Work Programs

3-JDF-5C-05 (Ref. 2-8302)

132. Juveniles are not required to participate in uncompensated work
assignments unless the work is related to housekeeping, maintenance of
the facility or grounds, personal hygienic needs, or part of an approved
training or community service program.

Comment: Work that benefits the community or the facility may also serve the needs

of the confined juveniles. It may be part of a training program, the opportunity to

practice existing skills, or simply a relief from boredom. Juveniles in the custody of
the INS may not participate in compensated work assignments.

3-JDF-5C-06 (Ref. 2-8379)

133. Juveniles are not permitted to perform any work prohibited by state and
federal regulations and statutes pertaining to child labor.

Comment: Juveniles in detention facilities should not be permitted to perform work

that juveniles in the community would be prohibited from performing pursuant to

state and federal child labor laws.

Section D: Library

Principle: A written body of policy and procedure governs the facility’s library program, including
acquisition of materials, hours of availability, and staffing.

Comprehensive Library Services

3-JDF-5D-03 (Ref. 2-8366)

134. Library services are provided and available to all juveniles.

Comment: Every effort should be made to become part of a local library system.
Young people should be encouraged to check out books and other library materials.
Library services may be provided in the facility to include reading materials for
nonlibrary hours. Reading material should reflect racial and ethnic interests and be
appropriate for various levels of competency.

Section E: Recreation and Activities

Principle: A written body of policy and procedures governs the facility’s recreation and activities
and programs for juveniles, including program coordination and supervision, facilities and
equipment, community interaction, and activities initiated by juveniles.

Equipment
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3-JDF-5E-04 (Ref. 2-8363)

135. Written policy, procedure, and practice provide a recreation and leisure
time plan that includes at a minimum at least 1 hour per day of large
muscle activity and 1 hour of structured leisure time activities.

Comment: Large muscle development and opportunities for play and creative activity

are essential for the growing youth. There should be opportunities for exercise and

constructive leisure time activity for at least 2 hours on school days and 3 hours on
non-school days, not including time spent watching television.

Section F: Religious Programs

Principle: A written body of policy and procedures governs the institution’s religious programs for
juveniles, including program coordination and supervision, opportunities to practice the
requirements of one’s faith, and use of community resources.

Staff and Space Requirements

3-JDF-5F-03 (Ref. 2-8297)

136. Written policy, procedure, and practice provide that juveniles have the
opportunity to participate in practices of their religious faith that are
deemed essential by the faith's judicatory, limited only by documentation
showing threat to the safety of persons involved in such activity, or that
the activity itself disrupts order in the facility.

Comment: Religious practices shall include but are not limited to: access to religious

publications; religious symbols; worship/religious services in appropriate space;

individual and group counseling; religious study classes; and adherence to dietary
requirements.

Section G: Mail, Telephone, Visiting

Principle: A written body of policy and procedure governs the facility’s mail, telephone, and
visiting services for juveniles, including mail inspection, public phone use, and routine and special
visits.

Mail

3-JDF-5G-01 (Ref. 2-8380)

137. Written policy and procedures governing correspondence of juveniles
are made available to all staff and juveniles and are reviewed annually and

updated as needed.
Comment: None.

3-JDF-5G-02 (Ref. 2-8381)
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138. When the juvenile bears the mailing cost, there is no limit on the
volume of letters he/she can send or receive.
Comment: None.

3-JDF-5G-03 (Ref. 2-8387)

139. Written policy, procedure, and practice provide that indigent juveniles,
as defined in policy, receive a specified postage allowance to maintain
community ties.

Comment: A juvenile without financial resources should be provided the means to

send a reasonable number of letters per month. Community ties include family,

personal friends, etc., but not privileged communication to attorney, public officials,
and courts.

3-JDF-5G-04 (Ref. 2-8386)

140. Written policy, procedure, and practice specify that juveniles are
permitted to send sealed letters to a specified class of persons and
organizations including but not limited to: courts, counsel, officials of the
confining authority, administrators of grievance systems, and members of
the releasing authority.

Comment: Mail from juveniles to a specified class of persons and organizations

should not be opened; mail to juveniles from this specified class of persons and

organizations may be opened only to inspect for contraband and only in the
presence of the juvenile.

3-JDF-5G-05 (Ref. 2-8304)

141. Written policy, procedure, and practice grant juveniles the right to
communicate or correspond with persons or organizations, subject only to
the limitations necessary to maintain facility order and security.

Comment: Access to the public is an integral part of rehabilitation. Juveniles should

be permitted to communicate with their families and friends, as well with public

officials, the courts, and their attorneys. No correspondence should be censored.

Inspection of Letters and Packages

3-JDF-5G-07 (Ref. 2-8382, 2-8383)

142. Written policy, procedure, and practice provide that juveniles’ mail,
both incoming and outgoing, may be opened and inspected for
contraband. Mail is read, censored, or rejected when based on legitimate
facility interest of order and security. The juvenile is notified when incoming or
outgoing letters are withheld in part or in full.

Comment: Juveniles should be permitted uncensored correspondence so long as it

poses no threat to the safety and security of the facility, public officials, or the

general public and is not being used in the furtherance of illegal activities. Case law
has defined legal limits. When mail is censored or rejected, the juvenile or author
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should be notified of the reasons for the action and provided an opportunity to
appeal the decision.

3-JDF-5G-08 (Ref. 2-8384)

143. Written policy, procedure, and practice require that all cash received
through the mail is held for the juvenile in accordance with procedures
approved by the parent agency.

Comment: The administration should have discretion to control the flow of cash to

juveniles. However, when cash is intercepted and withheld by the facility, it must be

in accordance with written procedures that specify who is responsible for the cash,
where it is to be deposited, and the method of return or transferal upon the juvenile’s
release or placement.

3-JDF-5G-09 (Ref. 2-8385)

144. Written policy, procedure, and practice require that incoming and
outgoing letters are held for no more than 24 hours, and packages for no
more than 48 hours, excluding weekends and holidays.

Comment: Inspection for contraband in letters should take no longer than 24 hours

to complete, so that incoming letters should be distributed to juveniles and outgoing

letters sent to the post office within 24 hours of receipt. Inspection of packages
should take no longer that 48 hours to complete; packages should be distributed or
sent to the post office within 48 hours of receipt.

Forwarding of Mail

3-JDF-5G-10 (Ref. 2-8393)
145. Written policy, procedure, and practice provide for the forwarding of
first class letters and packages after transfer or release.

Comment: All first class letters and packages should be forwarded to juveniles who
are transferred to other facilities or released, provided a forwarding address is
available. If a forwarding address is not available, first class letters and packages
should be returned to the sender. Post office policy and procedure should be made
available to juveniles.

Telephone

3-JDF-5G-11 (Ref. 2-8392)
146. Written policy, procedure, and practice provide for juvenile access to
the telephone to make and receive personal calls.

Comment: Sufficient telephone facilities should be provided to permit reasonable
and equitable access by all juveniles, except those in reception units and disciplinary
confinement. Written procedures should specify the hours of telephone availability,
maximum length of calls, and any limitations on telephone calls. Telephone facilities
should allow for a reasonable amount of privacy. All long distance calls should be
made collect.
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Visiting

3-JDF-5G-12 (Ref. 2-8303)

147. Written policy, procedure, and practice grant juveniles the right to
receive visits, subject only to the limitations necessary to maintain facility
order and security.

Comment: Because strong family and community ties increase the likelihood that the
juvenile will succeed after release, visits should be encouraged. Provision should be
made for visitation in pleasant surroundings, with minimum surveillance to ensure
privacy. Arrangements must be made to allow confidential visits with attorneys. No
restrictions should be placed on juvenile visitation rights except where the facility
administrator or designee can provide substantial justification for the restriction.

3-JDF-5G-13 (Ref. 2-8389)

148. Written policy, procedure, and practice provide that juvenile visiting
facilities permit informal communication, including opportunity for
physical contact.

Comment: The degree of informality of juvenile visiting facilities should be consistent

with the facility’s overall security requirements. The use of devices that preclude

physical contact should be avoided except in instances of substantiated security
risk.

3-JDF-5G-14 (Ref. 2-8391)

149. Written policy, procedure, and practice govern special visits.

Comment: Special visits may include visits from persons who have come long
distances, visits to hospitalized juveniles, visits to juveniles in disciplinary status, and
visits between juveniles and their attorneys. Written policies and procedures should
specify the conditions of such visits.

3-JDF-5G-15 (Ref. 2-8390)

150. Written policy, procedure, and practice specify (1) that visitors register
on entry into the facility and (2) the circumstances under which visitors
are searched and supervised during the visit.

Comment: Each visitor should be required to register his/her name, address, and

relation to the juvenile upon entry. Staff members may search visitors and their

belongings.

Section H: Release

Principle: The facility provides a structured program to help juveniles make a satisfactory
transition upon their release from detention.
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Release Preparation

3-JDF-5H-02 (Ref. 2-8395)
151. Written procedures for releasing juveniles include but are not limited to
the following:

« verification of identity;
» verification of release papers;
« completion of release arrangements, including the person or agency to whom
the juvenile is to be released;
« return of personal effects;
« completion of any pending action, such as grievances or claims for damaged
or lost possessions;
« medical screening and arrangements for community follow-up when needed;
« transportation arrangements; and
* instructions on forwarding of mail.
Comment: The release process should ensure that all matters relating to the facility
are completed. If the juvenile is to be released to his or her family, the person
accepting the juvenile should be identified, or an unescorted release must be
verified. If released to another agency, everyone involved should understand what is
to occur with respect to timing, expectations, forwarding of records, and who will
complete the transfer. The party or entity responsible for or having legal custody of
the juvenile must also be notified.

3-JDF-5H-07 (Ref. New)
152. Written policy, procedure, and practice provide for and govern escorted
and unescorted day leaves into the community.

Comment: There should be provision to escort juveniles into the community for
needed medical and dental care; to visit ill family members or attend funerals; and to
participate in community affairs and/or events that would have a positive influence
on the juvenile. Unescorted or day leaves should be extended for a variety of
reasons related to the juvenile’s planned return to the community and should be
consistent with public safety.

~ Rating 1-5:
INS Juvenile Shelter Care Standards Checklist | 17 compliance; 2=notin

compliance;

3= exception noted; 4=staff
information; 5=confirmed

A. Administration and Management (Part | of JCRF manual)2 112 |3 |4 |5

1. Written policy provides that the facility and its programs are managed by a
single administrative officer (3-JCRF-1A-06).
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Facility administrator qualifications include a bachelor’s degree in a related
discipline and demonstrated ability and leadership (3-JCRF-1A-07).

3.  Written policy provides that new or revised policies and procedures are
disseminated to designated staff and volunteers (3-JCRF-1A-13).

4.  Written policy provides for regular meetings, at least monthly, between the
administrator and key staff members (3-JCRF-1A-14).

5.  Written policy provides that firearms are not permitted in the facility (3-JCRF-
1A-22).