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Support Grows for New Trial

NUMBER 22, WINTER 1990

Doubts Raised In Virginia
Death Row Prisoner Case

Jan Elvin

Capital punishment: the ultimate, the ir-
revocable penalty. At least 23 people
are believed to have been wrongfully
executed in this country since the turn
of the century, according to an article
published two years ago in the Stanford
Law Review.

Doubts abound regarding the use of
the death penalty, its morality, its consti-
tutionality, and its fairness. But surely
there is one thing upon which all people
will agree: for the state, operating under
“color of law,” to take the life of an in-
nocent man or woman, would be a mon-
strous thing which would ill serve the
cause of justice.

In the case of Joseph Michael Giarra-
tano, an innocent man may well be exe-
cuted, unless the Commonwealth of Vir-
ginia reverses its rush towards “finality.”
Giarratano is now on Virginia’s death
row, having confessed to a crime he
does not remember committing, and to
which no physical evidence links him.

Background

Ten years ago Joseph Giarratano, then
22 years old, pleaded guilty to a rape
and the double murder of Barbara Kline
and her teenage daughter in Norfolk,
Virginia. A drug addict and alcoholic, Mr.
Giarratano suffered from frequent black-
outs, delusions and hallucinations. A vic-
tim of serious child abuse, he was ad-
dicted to drugs by age |1, and first
attempted suicide at age 5.

Joe Giarratano had lived with the
Klines for most of January 1979. He

Jan Elvin is editor of the NPP JOURNAL

moved out around February I, then vis-
ited the home a few nights later. He
awakened from a drug and alcohol-in-
duced blackout to discover their dead
bodies. Although Giarratano had no -
memory of having committed the
crimes, in his daze and panic he thought
he must have, and fled to Jacksonville,
Florida.

“While on the bus,” he recently re-
called, “l remember feeling like | was
going out of my mind. By the time | got
off the bus in Jacksonville | had decided |
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must have murdered Toni (Barbara) and
Michelle, and turned myself in.”

In the following days, Mr. Giarratano
gave five separate, contradictory confes-
sions to police. The confessions are di-
vergent even as to matters such as who
was killed and why, and are also incon-
sistent with all of the physical evidence.
The state’s own psychiatrist testified
that Giarratano lacked actual memory of
the crime, and had “confabulated,” or
made up, the details of his confession.

Mr. Giarratano remembers, “They
asked me if | had killed Toni and Mich-
elle, and why. Apparently | gave them
the same statement that | had given to
the Jacksonville officer. They told me
that it could not have happened like
that. After further questioning, the Nor-
folk detective told me that Toni had
been murdered after Michelle, and that
Michelle had been raped; and that my
statement to the Jacksonville officer
could not be right. ... After going back
and forth several minutes the detective
began asking me, 'Could it have hap-

—continued on next page

New evidence has been uncovered in 32-year-old Joe Giarratano’s case which could prove his inno-
Y/

cence, but so far the Attorney
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General’s office in Virginia has refused to grant a new trial.
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=Virginia.

He twice attempted to hang himself
in his hospital detention cell. He waived
a trial by jury, and in August of 1979 he
was convicted at a bench trial which
lasted less than a day. He wanted to be
executed.

“l was convinced,” says Joe Giarra-
tano, “that | was evil and had to be pun-
ished for what | did. 1 couldn’t sleep, |
couldn’t keep food down and all |
wanted to do was die.”

Here are excerpts from the edito-
rial pages of newspapers all over Vir-
ginia, calling for Attorney General
Mary Sue Terry to grant a retrial:

Culpeper Star-Exponent

®  The Culpeper Star-Exponent: “As a
newspaper serving the needs of citi-
zens of this state, it is our responsibil-
ity to join this groundswell of support
and ask that the Commonwealth of
Virginia grant Joe Giarratano a new
trial based on all the evidence now

available.”
-

Pocomac News

B The Potomac News: “It is difficult
to believe that anyone could be sure
beyond a reasonable doubt that
Joseph Giarratano committed the
crimes for which he is scheduled to
die. ... Unless Ms. Terry gets to the
truth of this matter, the execution of
Joseph Giarratano will not be jus-
tice—it will be murder.”

B The Daily Progress: “The honor-
able thing for the Commonweaith to
do is to quickly move forward with a
new trial. The state’s loss of face in
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The Case Against Giarratano

Evidence against him, despite the
confessions, was so scant that the state
offered him a plea bargain of simple life.
He refused —still believing he was
guilty —and chose instead to rely on an
insanity defense for which he had no evi-
dence, against counsel’s advice.

Giarratano’s lawyer at trial told the
court his client was competent to stand
trial, thereby waiving the issue for all fu-
ture proceedings. The same lawyer failed

reversing its rigid position is ludi-
crously insignificant in comparison to
the execution of a possibly innocent
man.”

B Northern Virginia Daily: “The at-
torney general’s office seems less
concerned about justice for Joseph
Giarratano than with following its
procedures for handling appeals of
capital cases.”

Richmond Times-Bigpatch

B James J. Kilpatrick, syndicated col-
umnist: “I have read the record in the
case of Joe Giarratano, and | don’t
know. I simply don’t know. But |
can’t see that any useful public pur-
pose would be served by sending him
to the chair. ... | am a neutral ob-
server, not known to be soft on
crime, and | am filled with reasonable
doubt.”

B Esther and Franklin Schmidt, writ-
ing in the “Point of View” Section of
The Charlottesville Daily Progress, “Jus-
tice demands a new and fair trial for
Joseph Giarratano. All of the evidence
in his case must be considered. It is
not too late to avert the execution
of an innocent man by

procedure.” W

“tion stage. Snook became increasingly
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ittheé"post-convic-
convinced that Giarratano had not been
competent in the original proceedings.
His client’s despair continued unabated
over the next several years, and Snook
maintained a constant effort to persuade
him to keep fighting in the courts. Giar-
ratano was nearly executed in 1980
after firing his lawyer and dropping his
appeals; a stay was granted nonetheless.
In 1983, he once again demanded that all
appeals be dropped, coming within hours
of execution before allowing his attor-
ney to file an appeal on his behalf.

It was at this low point that Mr. Giar-
ratano began to receive counseling
(from outside the prison) and, as a re-
suit, decided to fight for his life. For the
first time, he began to reveal the terri-
ble abuse he had suffered as a child, and
how drugs and alcohol had become a
way to escape from his brutal homelife.

A Phoenix from the Ashes
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Giarratano’s case has generated a movement of
citizens, organizations and members of the press
rallying for a new trial. Supporters have set up a
billboard and distributed bumperstickers. Thou-
sands of petitions have been signed asking the
Attorney General of Virginia to grant Joseph Giarra-
tano a new trial.

R

} Brown challenged the state of Virginia on
the constitutionality of the conditions of
confinement in the maximum security fa-
cility, including death row. Giarratano
served as one of the named plaintiffs in
that suit. Elizabeth Alexander, lead at-
torney for the NPP on the Brown case,
says, “joe is a model named plaintiff, in-
valuable in assisting us in explaining legal
options to other prisoners. I'm always
impressed with his comprehensive un-
derstanding of legal and tactical issues.”
Mr. Giarratano has written and filed
successful petitions on behalf of several

and Prisons

—continued on next page
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Bishop Walter
Sullivan of the Cath-
olic Diocese of
Richmond: “I've
seen Joe grow and
change a lot over
the years—he’s very
caring and con-
cerned for others.
There’s such a cloud
of uncertainty sur-
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Bishop Sullivan
rounding his trial and conviction that
Joe deserves another chance.”

Toni V. Bair, regional administrator
for the Virginia Department of Cor-
rections, and former warden of the
Mecklenburg Correctional Center,
where Giarratano is held:

“Joe is exceedingly bright, articu-
late, charismatic, and he is always
honest. He is self-taught. You can
hardly classify him as a “typical’ in-
mate. He is capable of saying, ‘| re-
spect you but | disagree,” in a rational
way. My philosophy has always been
to give inmates a rationale for what |
do, yet Joe has on occasion been able
to convince me to take another
route. He acts like an adult. He has
been involved in some things | wish
he hadn’t been—Ilike several escape
attempts, but then if | were in his

shoes, | am sure | would have tried
the same thing. And | have never
heard him make threats against, or
talk about hurting, anyone on my
staff.

“The number one reason the death
penalty needs to be abolished, over
and above the other reasons, is that
we have, in this country, put to death
innocent people. No way can we jus-
tify that. You can’t, then, just say, ex-
cuse me, I'm sorry | did that. If Joe is
innocent, to execute him would be a
travesty, not only for Virginia, but for
the nation. Based on what | have
read, what | have been told, there
are enough questions about his guilt
that | don’t see how they can fail to
give him a new trial. | hope they look
at it again, for all our sakes.”

Stephen H. Sachs,
former attorney
general of Maryland,
former United
States attorney for
Maryland, and cur-
rently a partner at
Wilmer, Cutler &

- Pickering, became
: ¥ acquainted with Joe
Stephen H. Sachs ~ Giarratano during
his involvement with the Murray v.

Giarratano case: “l have written a let-
ter to the attorney general of Vir-
ginia, Mary Sue Terry, asking her to
rethink her position because | believe
there is sufficient ambiguity as to his
guilt. | say this from the perspective
of a former attorney general who has
argued, in the past, for the constitu-
tionality of Maryland’s death penalty.

“Joe is also a remarkable human
being,” says Sachs. “As odd as it may
sound, he is a good man. It’s just a
fact.”

Dorothea B. Morefield, a Virginia
resident whose son was murdered,
along with four co-workers, in a fast-
food restaurant in 1976, and whose
diplomat husband was held hostage in
Iran for 444 days: “Why wasn’t it ob-
vious that [Joe] was totally incompe-
tent to stand trial? The system
failed—it failed Joe and it failed the
two women who died in that apart-
ment. And if Joe Giarratano is
executed it will have failed us all.
“Tough on crime’ seems to be every-
one’s favorite slogan. Will Virginia kill
Joe Giarratano without knowing if he
is innocent? Those who seek the pub-
lic trust, those who ask us to vote to
allow them to lead us MUST answer
that question.” W
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“Joe lives his life with integrity,” says Gerald T.
Zerkin, a Richmond attorney who is defending
Giarratano, “in an environment designed to
prevent him from doing just that.”

—continued from previous page

prisoners on death row who had no at-
torney. His most far-reaching case was
Murray v. Giarratano, a class action which
traveled all the way to the Supreme
Court of the United States. In Giarra-
tano, he argued that meaningful access to
the courts in Virginia required that quali-
fied legal counsel be appointed to repre-
sent death row prisoners during post-
conviction appeals. Joe Giarratano filed
that lawsuit to assist others on death
row, including a prisoner who was
nearly executed before an attorney was
found at the*last minute to obtain a stay.

-y
“This is a new Joe who’s come
out of the ashes like a
phoenix.”

He has become a student not only of
the law, but of literature, justice and hu-
man rights. The bookshelf in his cell
holds works by Dostoevski, Ghandi, Ca-
mus, Aristotle, Goethe, and Strunk &
White’s The Elements of Style.

According to Marie Deans, executive
director of the Virginia Coalition on Jails
and Prisons, “The man they convicted is
long since dead and gone. This is a new

4 WINTER 1990

Photo by Franklin Photography

...
Newly Discovered Evidence

In 1987, Joe’s attorneys received &
large donation, enabling them to conduct
a thorough re-investigation. Since Mr.
Giarratano is indigent he previously had
no such funds available to him. The re-
investigation quickly brought questions
to light about the reliability of the sun-
dry confessions. The first four confes-
sions, they learned, were inconsistent
with every significant detail of the crime.
The fifth confession was made two days
later to the Norfolk, Virginia police after
they had, by their own testimony, dis-
cussed the facts of the case with the ac-
cused. On re-examination of available
records, autopsy reports, forensic evi-
dence, and interviews with previously
unavailable witnesses, the lawyers dis-
covered that:

I. Barbara Kline’s stab wounds were
typical of a right-handed person assault-
ing from behind. Giarratano is left-
handed and has a documented neurologi-
cal deficit on his right side.

2. In the autopsy report on the stran-
gulation, the medical examiner first con-
cluded that the cause of Michelle Kline’s
death was strangulation by ligature. (Lig-
ature requires tying or binding.) Twenty
days later he changed his conclusion to
allow for a manual strangulation. In all
other respects the reports were identi-
cal. The only event intervening between
medical examiner’s two reports was the
last confession, in which Mr. Giarratano
said he had used his hands. His attorneys
now know, from an independent pathol-
ogist, that the strangulation was not
manual.

3. Spermatozoa found in the rape vic-
tim was not identified as that of Mr.
Giarratano.

4. Never mentioned at trial were: fin-
gerprints found in the apartment which
did not match either the victims’ or the
accused’s; a driver’s license found which
belonged to another man; and the initial
police theory, based on the physical evi-
dence, that the killer was right-handed.

5. A single hair among 10 found near
the victim was consistent with that of
Mr. Giarratano, but it was not identified
as his, nor was it even tested against the
victim’s own hair (the single hair is
hardly significant given that Mr. Giarra-
tano lived in the apartment).

6. There is evidence of fraud in the
presentence investigation report. The

jon of hin  his. oﬁ%@ :
ich claimed a history of violence. That
has been proven to be false; the real pic-
ture reveals that the violence in his life
originated from his mother towards him,
and his resulting violence towards him-
self. The prosé(gution’s most damaging
documents and exhibits offered at sen-
tencing were€ either misrepresented by
the prosecution or forged by others.

W o
Giarratano gave five separate,
contradictory confessions to
police.

7. Drops of blood were found on Mr.
Giarratano’s boots. Crime-scene photos
were introduced to the court showing
bloody shoe prints, creating the impres-
sion that his boots made the prints. The
state’s forensic expert has stated in a
sworn affidavit, however, that tests she
performed at the time eliminated that -
possibility. In addition, the blood on Mr.
Giarratano’s boot was type O, the same
as that of the strangulation victim. Blood
from the stabbing victim was never
typed; the state claimed that it was too
decomposed to be typed. Experts, in-
cluding the state’s own forensic expert,
now dispute that claim.

An affidavit from the arresting officer
now states that Mr. Giarratano had no
blood, bruises, or scratches on him at
time of arrest, offering further evidence
that the blood on the boots did not
come from the crime scene.

8. New evidence demonstrates that
Mr. Giarratano was unable to adequately
assist his counsel due to his mental
incompetence.

9. Evidence strongly suggests the
identity of another person who knew
the victims well, and who had a history
of sexually abusing women (including
rape of young girls) as well as other
types of violence.

10. A videotape of the crime scene
that was introduced into evidence has
now disappeared from the court file.

In short, the only probative evidence
the Commonwealth had against Joseph
Giarratano were the five confessions. As
conservative syndicated columnist James
J. Kilpatrick pointed out, “Without these
the Commonwealth had no case. The
confessions were sharply contradictory
in important respects, suggesting that
the accused yielded to police
persuasion.”




Current Status

Lawyers for Mr. Giarratano have
asked the Virginia attorney general’s of-
fice to allow them to see the forensic
file, the police investigation file, pictures
of the crime scene, and a box of physical
evidence they have located. Without the
Attorney General’s approval, they are
unable to see any of that material. She
has so far refused. It is now known that
many items from the crime scene as well
as Joe Giarratano’s personal belongings
were never tested or examined.

Unfortunately, it is very possible that
no court will ever consider the merits of
Mr. Giarratano’s claims of competence,
let alone innocence. Virginia, unlike
every other death penalty state, does
not make exceptions to its contempora-
neous objection or other procedural de-
fault rules, even in death cases. Such
rules prevent issues from being raised
which were not raised at the original
trial. It is not even clear that Virginia has
any procedure by which newly discov-
ered evidence can be presented to a
court. The Attorney General consis-
tently relies on these procedural rules to
prevent consideration of valid legal
claims, and most likely will rely on them
to prevent consideration of Mr. Giarra-
tano’s claims of innocence and govern-
mental misconduct.

Giarratano’s lawyers filed a 30-page
Motion for Relief from Judgment detail-
ing all these matters. In the Motion, they
stated, “In fact, petitioner has used great
diligence in attempting to develop the
facts presented herein. Unfortunately,
the investigation has required the efforts
of private investigators in both Florida
and Virginia and the retention of experts
to analyze some of that evidence. ...
None of this was possible without sub-
stantial financial resources, which were
only first available to petitioner for the
Norfolk investigation in late October of
1988. Only then could petitioner begin
to put together the puzzle, step by step,
that has resulted in the discreditation of
the entire case against petitioner. The
fact that petitioner, had he earlier had
the resources presently available to him,
might have discovered some of this evi-
dence, does not mean that his Rule
60(b) motion should be denied.”

The U.S. District Court denied the
Motion, saying that Giarratano’s attor-
neys were guilty of not exercising due
diligence, in that they should have found
and presented this evidence within a
year of the trial.

“At some point,” wrote the court,
“litigation must end.”

In October 1989 the Fourth Circuit
Court of Appeals heard oral argument
on the habeas corpus and Rule 60(b)
claims. Giarratano argued that: 1) he had

Can Contract Care Cure Prison

Health Ailments?

Elizabeth Alexander

s

One of the favorite ideas of the Reagan -
years was that social problems could bg’ )
solved by turning over public governz-
mental functions to the private enter
prise system, and prisons were consid-
ered among the prime candidates for
privatization. While the vogue for priva-
tization of prisons has somewhat dimin-
ished, it has made real inroads in the
provision of prison medical services. In-
deed, several prison systems, including
Alabama, Delaware, Georgia, and Kansas,
now have their prison medical care en-
tirely provided by contract with private
care providers.

On the one hand, those favoring con-
tracting medical services argue that such
services are more likely to provide ade-
quate care than traditional prison health
care, which has a dismal reputation and
has been isolated from community stan-
dards. In addition, contracting medical
care has the serendipitous benefit of un-
derlining the separation between medical
and custody functions, so that custody
staff may be less able to interfere with
medical judgment.

On the other hand, privatization of
prison medical care raises some of the
same issues that are raised by prison pri-
vatization generally. Will prisoners’

Elizabeth Alexander is chief staff counsel
of the National Prison Project.

Will prisoners’ rights to adequate
services be compromised by the
profit motive?

. % .

rights to adequiate services be compro-
mised by the profit motive? Certainly
the experience so far with general
prison privatization experiments is not,
on the whole, encouraging.'

Legal Liability

Another concern is that privatization
will confuse the issue of legal liability for
constitutionally inadequate care. Will
both the governmental unit and the pri-
vate contractor be liable if constitutional
rights are violated? Indeed, there is
some evidence that at least some of the
interest in contracting out medical care
has been generated by the hope that the
governmental unit could avoid legal lia-
bility by so doing. A 1986 study of con-

— continued on next page

'See Note, “Inmate Rights and the Privatization of
Prisons,” 86 Columbia Law Review 1475, 1498-1499
(1986); see also Levine, “Private Prison Planned on
Toxic Waste Site,” NPP JOURNAL, No. 5, Fall,
(1985), p. 10; and Elvin, “Private Prison Plans
Dropped by Buckingham,” NPP JOURNAL, No. 6,
Winter, (1985), p. il.

been incompetent to stand trial, 2) the
prosecution’s introduction of Giarra-
tano’s self-incriminating testimony during
the sentencing phase of the trial violated
his Fifth Amendment rights, 3) there
were not enough aggravating circum-
stances to sustain a capital sentence and,
finally, the “sentencer” wrongfully used
mitigating evidence as aggravating evi-
dence. The Court of Appeals upheld the
district court’s denial of relief on each of
these counts, determining that the dis-
trict court had applied the correct stan-
dards of review and had operated within
its discretion. .

The Pursuit of Justice

Those of us who have come to know
Joe Giarratano care for him very much.
He is kind, thoughtful, and intelligent.

Mr. Giarratano and his attorneys
deserve a chance to present the new
evidence in his case. Giarratano has
talented and dedicated attorneys who,
thanks to the financial support of a Ger-

man citizen, are taking his case as far as
they are able. He now has only the U.S.
Supreme Court left in which to seek re-
lief. If denied in the Supreme Court, his
execution could be scheduled by early
1990. Then we may never know
whether Joseph Giarratano is innocent
or guilty. ‘And if we do find out, it may
be too late. H

Editor’s Note: If you agree that Joseph
Giarratano should be granted a new
trial, write to the Virginia officials with
the power to do that:

Attorney General Mary Sue Terry
State Capitol Bldg.
Richmond, VA 23219

The Hon. Douglas Wilder
State Capitol
Richmond, VA 23219

It is important to make your views
known—now —to Attorney General
Terry and Governor Wilder. Time may
be running out for Joseph Giarratano.
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— continued from previous page

tract medical care in Maryland, commis-
sioned by the Maryland legislature,
concluded that the apparent motive for
switching to contract medical care was
to attempt to avoid state liability for in-
adequate care. Significantly, the study
also severely criticized the performance
of the contract health system.?

Contract health providers continue
to merit close scrutiny.

The concern that departments of cor-
rection might be persuaded to contract
out medical care in order to deprive
prisoners of a legal remedy for constitu-
tionally inadequate medical care was sub-
stantially alleviated by the Supreme
Court decision West v. Atkins.® In that
case, the Supreme Court held that medi-
cal care providers, whether direct gov-
ernment employees or operating under
contract, are subject to suit in federal
court for medical care that fails to meet
constitutional standards. West is an im-
portant case because it removes the
temptation for a state or other govern-
mental unit to shift to contract medical
care providers for the illegitimate pur-
pose of attempting to avoid legal re-
sponsibility for inadequate medical care.

Quality of Care

The resolution of the legal issue in
West allows a focus on the fundamental
issue: Are contractual medical care pro-
viders likely to be better or worse than
health care programs operated directly
by a department of corrections? There is
no clear-cut answer to this question, and
even those who oppose total privatiza-
tion of prisons do not issue blanket con-
demnations of contract medical care for
prisoners. For example, the resolution of
the American Bar Association supporting
a moratorium on prison privatization
specifically exempted privatization of
specific services, |nc|udmg medlcal ser-
vices, offered to prisoners. Slmllarly, the
American Civil Liberties Union’s opposi-
tion to prison privatization mentions
only the “delegation of control and cus-
tody of prisoners to private entities.”

Some contract medical care providers
have been the subject of litigation charg-
ing inadequate medical care. The Na-

*NKC Management, Evaluation of the State of Mary-
land’s Medical Services Program for Inmates, (No-
vember, 1986), pp. 3-5, 19, 32, 99, |11,

*108 S.Ct. 2250 (1988).

“See Robbins, The Legal Dimensions of Private Incar-
ceration, (American Bar Association, 1988), p. iv.
*See Policy Guide of the American Civil Liberties
Union, Policy #243, p. 309.
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Contract medical care for prisoners is more widely accepted than other privatization efforts.

tional Prison Project has twice been in-
volved with litigation challenging the
quality of the health care provided by
state-wide contract providers. In Dela-
ware, the state defendants settled a to-
tality of conditions lawsuit in a consent
decree that, among other provisions,
provided for major lncreases in medical
staffing and services.® In Alabama, the
National Prison Project is currently chal-
lenging the contract care provider’ s
treatment of HIV-positive prisoners.’
However, the term contract care
provider encompasses a wide range of
organizations. Some of the organizations
involved in contract medical care are
nonprofit medical groups. For example,
Montefiore Hospital, a nonprofit hospital

“Dickerson v. Castle, C.A. No. 10256 (Delaware
Chancery Court).
"Harris v. Thigpen, 87-V-1109-N (M.D. Ala.)

in New York City, provides medical
care for the Riker’s Istand Jail under con-
tract. The medical care is accredited by
the Joint Commission on Accreditation
of Health Organizations (JCAHO), the
same organization that accredits commu-
nity hospitals. It is virtually the only
prison health care program to be so ac-
credited, and the Montefiore program is
widely considered among the very best
in correctional medicine.

Professional Opinions Vary

Beyond the special case of the non-
profit medical care providers who con-
tract for prison or jail health care, Dr.
Ronald Shansky, medical director for the
llinois Department of Corrections, iden-
tifies three attitudes common among
those who favor contracting medical
care: 1) a hope that civil service rules
and governmental bureaucracies, which

The Dallas Morning News: William Snyder\‘




interfere with patient care and often
hinder recruitment, can be circumvented
by contracting out work; 2) a belief that
governmental bureaucracy is intrinsically
bad; and 3) a hope that money can be
saved by turning to private enterprise.

Dr. Shansky suggests that the first
reason is a realistic concern. In some ju-
risdictions, civil service limits upon salar-
ies for doctors and other skilled medical
staff undermine staff recruitment and re-
tention efforts. Dr. Shansky also be-
lieves, however, that the assumption
that money will be saved is frequently
not justified. If costs are reduced, it is
because the quality of care has been
compromised, not because of intrinsic
efficiencies in private medical care
providers.

Nancy Dubler, an expert in legal is-
sues related to correctional health care,
agrees with Dr. Shansky’s analysis. She is
particularly troubled because the con-
tract care providers with which she is
familiar have been unwilling to open
their books for public scrutiny. Without
such scrutiny, she is skeptical that profits
result from economic efficiencies rather
than reductions in the quality and quan-
tity of services. On the other hand, she
applauds Dr. Shansky’s success in llinois
in offering model health care through a
judicious combination of public employee
and specific, limited health care con-
tracts. She argues that his success proves
that contracts can increase flexibility and
can be used to produce quality health
care as long as the contract is carefully
drawn and monitored.

At the November 1989, National
Conference on Correctional Health
Care, health care consultant Robert
McGuirk also noted both potential ad-
vantages and disadvantages from con-
tracting out medical care. He argues
that, in fact, in-house medical care is po-
tentially less expensive than contractual
medical care, although contracting out
medical care can improve risk manage-
ment. Because contracts for medical care
typically provide for increased payments
if prisoner populations increase, contract
care providers may also be better able
to respond to skyrocketing overcrowd-
ing than in-house medical programs con-
tained by yearly budgets. At the same
time, McGuirk points out that it is criti-
cally important to protect against poten-
tial corporate instability among potential
contractors.

Dr. BJ. Anno, of the Commission on
Correctional Health Care, which ac-
credits prison and jail health care facili-
ties, offers another perspective. Approx-
imately one quarter to one third of the
facilities that the Commission is re-
quested to evaluate are contract care
providers. She believes that this is a sig-
nificantly higher percentage than the

Status Report: State Prisons

and The Courts

Compiled by Julia Cade, National Prison

Project, January 1990 %,

Forty-one states (plus D.C,, Puerto
Rico and the Virgin Islands) are under
court order or consent decree to limit
population and/or improve conditions:in
either the entire state system or ma;‘_gij
facilities. (Thirty-three states are under
court order or consent decree for over-
crowding and conditions while eight
states are under court order or consent
decree for conditions only). Only five
states have never been involved in some
type of litigation challenging overcrowd-
ing and/or conditions in their prisons.
The following list spells out the status of
each state’s involvement.

*Asterisks indicate states/jurisdictions
where the ACLU has been involved in
the litigation.

. Alabama:* The entire state
prison system was under court order
dealing with total conditions and over-
crowding. Pugh v. Locke, 406 F.Supp. 318
(M.D. Ala. 1976), affd in substance,

Julia Cade is a paralegal and public infor-
mation assistant at the Prison Project.

Newman v. Alabama, 559 F.2d 283 (5th
Cir. 1977), cert. denied, 98 S.Ct. 3057
(1978); Receiver appointed, 466 F.Supp.
628 (M.D. Ala. 1979). The district court
entered an order establishing a four-per-
son committee {o monitor compliance
with previous ofders (1/13/83). In De-
cember 1984, district court relinquished
active supervision after agreement of
substantial compliance by the parties.
The court dismissed the case in Decem-
ber 1988.

2. Alaska:* The entire state prison
system is under a consent decree and a
court order dealing with overcrowding
and total conditions of confinement.
Cleary v. Smith, No. 3AN-81-5274 (Su-
perior Court for the State of Alaska,
3rd Jud.Dist., March 3, 1986). A partial
settlement was obtained in October
1989. The court appointed a monitor
for two years as part of the settlement.

3. Arizona:* The state penitentiary
is being operated under a series of court,

orders and consent decrees dealing with

—continued on next page

overall percentage of correctional health
care provided under contract. This fact
tends to support the argument in favor
of contract providers because, as Dr.
Anno notes, “we tend not to see the
bad systems” in the accreditation pro-
cess. The Commission is neutral on the
issue, and she believes that contract care
providers are, overall, as good as the
other health care providers that the
Commission reviews.

But too often, the existence of ap-
propriate policies on paper may not
translate into quality health care.

All of this suggests that people inter-
ested in quality health care in prisons
and jails should not adopt a position of
inflexible opposition to contract health
care providers. Under the right circum-
stances, when bureaucratic rigidity
would otherwise interfere with the de-
livery of health care, and when the pub-
lic entity keeps a close eye on contract
provisions and performance, contract
health care providers can help produce
quality health care.

Safeguards Can Be Built In
McGuirk suggests that if a facility

chooses to provide medical care by con-
tract, it is critical that appropriate safe-
guards be built into the contract. Among
other protections, the facility must re-
quire the contractor to file a perform-
ance bond and to achieve accreditation.
In addition, the facility must develop a
contract termination strategy and policy,
appoint a contract monitor, and limit the
contract to a reasonable period of time.
Contract health care providers con-
tinue to merit close scrutiny. In compari-
son to a prison that offers no organized
health care, contract providers tend to
put basic protocols and organization in
place. They generally use only licensed
staff, and at least develop a paper plan

_for the delivery of health care. But too

often, the existence of appropriate poli-
cies on paper may not translate into
quality health care. As happens with tra-
ditional prison health care, too often the
only criteria for filling physician positions
will be that the candidate is licensed and
still breathing. No matter how good a
contract care system, or any other sys-
tem, looks on paper, it must be evalu-
ated in practice, particularly as it re-
sponds to medically difficult cases, before
we can determine that it provides ade-
quate health care. H
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— continued from previous page
overcrowding, classification, and other
conditions. Orders, August 1977-1979,
Harris v. Cardwell, C.A. No. 75-185
PHX-CAM (D. Ariz.). A special maxi-
mum security unit was operating under a
consent decree with an appointed moni-
tor. Black v. Ricketts, C.A. No. 84-111
PHX-CAM, consent decree, December
12, 1985. The maximum security unit
was found to be in full compliance with
the consent decree and the case was dis-
missed in February |1988.

4. Arkansas:* The entire state
prison systera was under court order
dealing with total conditions. Finney v.
Arkansas Board of Corrections, 505 F.2d
194 (8th Cir. 1974). Special Master ap-
pointed, Finney v. Mabry, 458 F.Supp.
720 (E.D. Ark. 1978); on compliance,
546 F.Supp. 628. After a finding of full
compliance, the federal court relin-
quished jurisdiction in August 1982.

5. California:* The state peniten-
tiary at San Quentin is under court or-
der on overcrowding and conditions.
Wilson v. Deukmejian, # 103454 Superior
Court, Marin County (Aug. 5, 1983).
Order includes requirement that a Spe-
cial Master be appointed. Decision over-
turned on appeal. The segregation units
at San Quentin, Folsom, Soledad and
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Deuel are under court order because of
overcrowding and conditions. Toussaint
v. Rushen, 553 F.Supp. 1365, affd in part,
722 F.2d 1490 (9th Cir. 1984). Also see
Toussaint v. McCarthy, 597 F.Supp. 1388
(N.D. Cal. 1984), entering permanent
relief. Later opinion at 801 F.2d 1080,
40 Cr.L. 2066 (9th Cir. 1986). Two
units at Soledad (Central and North)
were held to be unconstitutional but the
injunction was stayed pending appeal. In
re Daily and In re Rock (Sup. Ct. Monte-
rey). Decision overturned on appeal.
The California Men’s Colony is under a
court order establishing population {im-
its. Dohner v. McCarthy, 635 F.Supp. 408
(C.D. Cal. 1985). The California Institute
for Men Reception Centers are operat-
ing under a settlement agreement pro-
viding for improved sanitation, classifica-
tion, legal access and other conditions.
Boyden v. Rowland, CV-86-1989-HLH. In
addition, there is pending litigation at
the California Medical Facility, San Luis
Obispo, and the YWomen’s Prison at
Frontera.

6. Colorado:* The state maximum
security penitentiary is under court or-
der on total conditions and overcrowd-
ing. Ramos v. Lamm, 485 F.Supp. 122 (D.
Col. 1979), affd in part and remanded,

639 F.2d 559 (10th Cir. 9/25/80), cert.

D R

N

\
A\ Ni-‘-‘\'}'.:js\_\\\\\\\\\\\Q
DANNIHIH

7,

f//
I

% 2177/
T

i

Sl

NN
AN

N

\\\Qn\ RN sxy A7

denied, 101 S.Ct. 1259 (1981), on re-
mand, 520 F.Supp. 1059 (D. Col. 1981).
Since the last reported opinion the par-
ties have reached a series of six different
consent decrees during the compliance
stage. The various decrees were di-
rected toward general conditions and
specific areas, such as legal access, dou-
ble bunking, treatment of HIV prisoners.
7. Connecticut:* The Hartford
Correctional Center operated by the
state is under court order dealing with
overcrowding and some conditions. Lar-
eau v. Manson, 507 F.Supp. 1177 (D.
Conn. 1980), aff'd, 651 F.2d 96 (2nd Cir.
1981). Additional facilities under consent
decree: Bridgeport Correctional Center,
Mawhinney v. Manson, #B78-25| (D.
Conn. 1982), and New Haven Correc-
tional Center, Andrews v. Manson,
#N81-20 (D. Conn. 1982), Morgan
Street Correctional Center, Union Ave-
nue Correctional Center. There is pend-
ing overcrowding litigation at Somers,
Bartkus v. Manson, Civ. No. H-80-506,
and at the Montville Correctional Cen-
ter, Foss v. Lopes. Niantic Women's
Prison is under a court order, West v.
Manson, #H-83-366 (D. Conn. 10/3/84).
8. Delaware:* All major Delaware
prisons are now under a consent decree
— continued on page fourteen




HicHuicHTs 0F MOST
IMPORTANT CASES

Introduction
Despite ten years-of Supreme Court decisions
favoring prison officials, grossly deficient condi-
tions will still result in massive intervention by
federal courts. That is the message of several re-
cent district court decisions.
In Tillery v. Owens, 719 ESupp. 1256
(W.D.Pa. 1989), the court described the State
Correctional Institution at-Pittsburgh as uncon-
stitutional in “nearly every aspect” and as an
“overcrowded, unsanitary, and understaffed fire
trap.” (1259) It held that double celling in cells
~of 56 and 39 square feet is unconstitutional, and
that even single celling in them is unconstitu-
tional for prisoners serving long sentences under
conditions that included inadequate ventilation,
lighting, sanitation, and showers; lock-in times of
13 to 22 hours a day; inadequate single cells to
accommodate inmates with medical, psychologi-
cal, or emotional problems; and no prospect of
improvement without court intervention. Prison
officials were directed to devise a plan to re-
place the substandard housing areas within a rea-
sonable time and meanwhile, to provide enough
staff to utilize several tiers that had been left va-
cant, aggravating crowding elsewhere. The court
observed, “This will undoubtedly mean a reduc-
tion in SCIP inmates at least during the renova-
tion.” (1274)

The court also found that the prison’s failure
to provide for inmates’ physical safety violated
the Eighth Amendment. The risk of inmate as-
sault was found unconstitutional, and prison offi-

_cials displayed deliberate indifference in failing
to search inmates leaving the industries building,
where weapons were commonly made, to pro-
vide adequate staffing (no more than one to 100
in housing areas), and to monitor shower areas,
and in permitting different classifications (includ-
ing protective custody and disciplinary segrega-
tion) to shower and exercise together. The court
reached this conclusion although the number of
official reports of violence was not enormous
(69 to 138 assaults and 30 to 65 disciplinary
charges for assault a year in a population of
1800); it conctuded that the actual number was
much larger, with many inmates failing to report
assaults at all or telling medical personnel that
they had been hurt accidentally or did not know
how they were injured. The court also held that
there was.an unconstitutional risk of fire caused
by the absence of fire barriers, fire alarms, stand
pipes, smoke alarms, sprinklers, or smoke ex-
haust systems, combined with the high concen-
tration of combustibles, the large numbers of in-
mates, and the small numbers of guards at the
prison. In the court’s view, it need not wait for a
“major tragedy caused by fire” to order these
conditions remedied.

The court also condemned the prison’s inade-
quate medical care, citing intake physical exami-
nations conducted in three minutes by a physi-
cian known among the inmates as “Doctor No
Touch”; infirmary rounds that took no more than

a minute per patient, involved no inquiry into
symptoms, were not recorded and did not in-
clude psychiatric patients; “cursory” sick call, or
sick call conducted under conditions where “the
noise level prevents the doctor from informing
himself of the inmates’ complaints”; and delays
of up to a year in the provision of dental ser- .
vices. The fundamental deficiency in medical &
care was inadequate staffing, which the court &%
held constituted deliberate indifference in 1ts¢§f
Prison officials were directed to “consider” Hir-.,
ing one full-time physician and three registéred
nurses immediately, to “retire” the inmate géc-
ords clerk and replace him with at least oné ci-
vilian, and to employ a full-time medical director
to deal with quality assurance, record-keeping,
evaluation of services, protocols, inservice edu-
cation, and budgetary matters. They were re-
quired to provide dermatological and cardiologi-
cal services. Medications were to be dispensed
only by licensed physicians and nurses. Defend-
ants are “expectfed]” to devise an AIDS protocol.
“When prison officials have refused even to rec-
ognize that such a problem exists, the court is
well within its province to intervene.” (1309)

The court found the prison’s mental health
services equally inadequate, citing evidence of
delays in responding to requests for psychiatric
consultations, inadequate record-keeping that re-
stricts treatment and follow-up care, the use of
professionals’ time to do clerical work, and the
failure to provide adequate staff. In addition, the
defendants’ failure to “maintain an environment
conducive to treatment of serious mental illness”
was unconstitutional. Specifically, the court held
that the Constitution requires establishment of a
separate unit for the severely mentally ill rather
than leaving them in general population; their ir-
rational behavior “increase[s] tension for psycho-
logically normal inmates” and “invites retaliation
from impatient and stronger inmates.” (1303)
The court also condemned psychiatric isolation
cells that smelled so bad that it did not inspect
them during its tour of the prison; these cells
may only be used if food is removed promptly
after meals, the inmates are showered “as often
as acceptable standards of hygiene dictate” and
the cells are washed daily or more often.

The court directed the submission of an over-
all remedial plan by defendants, but some im-
provements were required immediately. A moni-
tor is to be appointed at the defendants’
expense. The court also observed, in words that
will no doubt haunt it later, “Having spent much
of the last 13 years dealing with the Allegheny
County Jail, we are not inclined to want to su-
pervise SCIP for the next 13 years.” (1309)

The orders that are effective immediately are
being appealed.

In Inmates of Occoquan v. Barry, 717 F.Supp.
854 (D.D.C. 1989), the court adhered to its find-
ing of an Eighth Amendment violation at part of
the District of Columbia’s Lorton Correctional
Complex and directed the defendants to submit
a remedial plan. The court cited filthy condi-
tions, defective plumbing, “nonexistent” ventila-
tion, exposed electrical wiring, and multiple fire
safety deficiencies. With respect to sanitation, it
observed, “No human being should be required
to frequent bathrooms with slime oozing down
the walls, stalactites hanging from the ceiling,
thick soap scum on the walls and floors, and
sewer water dripping into toilets.” It rejected
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prison officials’ efforts to blame these conditions
on inmates’ failure to apply “elbow grease.”
“Without cleaning supplies, proper plumbing
maintenance and adequate bathroom facilities,
inmates are without recourse.” (866-67) In the
area of personal safety, the court found that
housing protective custody inmates in the same
housing areas as punitive segregation inmates vi-
olated the Eighth Amendment; it also required
documentation of asbestos removal in certain
housing units before they are renovated.

Medical and mental health care at Occoquan
also were found unconstitutional. The court con-
demned the failure to reliably screen new in-
mates for syphilis, tuberculosis, and mental
health problems; lack of a follow-up system for”
inmates with chronic diseases, especially diabe-
tes; delays of months for appointments at spe-
cialty clinics; incomplete, lost and disorganized
medical records; sick call procedures that per-
mitted Medical Technical Assistants to diagnose
and to dispense medications without proper su-
pervision; lack of medical and mental health
staffing; and delays in dental treatment. The
court also forbade the housing of inmates with
mental health problems in the administrative/pu-
nitive segregation area.

The coust directed prison officials to submit a
remedial plan. However, it held that because of
prior rulings by the Court of Appeals, it would
not impose a population cap, despite its view
that overcrowding was the cause of the prob-
lems at Occoquan. It did not say what it would
do if the problems prove insoluble without a
population cap.

Conditions in the grossly overcrowded Fulton
County (Georgia) Jail, already subject to 2 con-
sent judgment, were found to violate the Eighth
Amendment in Fambro v. Fulton County, Ga.,
713 FSupp. 1426 (N.D.Ga. 1989). There were
400 people sleeping on the floor, resulting in in-
adequate surveillance and breakdowns in classifi-
cation. The court also cited backlogs of intake
screening examinations that subjected inmates to
a “substantial hazard for the unnecessary trans-
mission of serious or lethal communicable dis-
eases”; three-day waits for medication that
placed inmates like diabetics and epileptics “in
risk of serious bodily injury or death by the
shortcomings of the medical delivery system”;
delays of three weeks or more in provision of
dental services; disorganized and incomplete
medical records; food prepared in unsanitary sur-
roundings; and inmates’ “being required to live
and sleep in and around seeping sewerage and in
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warm dark places which are not regularly and
adequately cleaned, lit or ventilated.”

This court did not stay its remedial hand. Not-
ing that a population cap had already been set
and fines of $10,000 to $40,000 a day for years
had already been imposed without success, the
Sheriff was directed first to comply with the cap
by releasing those held for more than 120 days,
then misdemeanants, then felons, in order of
length of confinement. The local courts were
given a limited veto power over the release of
individuals whom they consider particularly
inappropriate.

In another county jail case, the court was so
appalled by the “dangerous, squalid and scandal-
ous conditions” of confinement that it rejected a
proposed settlement because much of the relief
would be postponed for two or three months. In
Rogers v. Etowab County, 717 ESupp. 778
(N.D.Ala. 1989), the court had conducted a hear-
ing on a motion for a preliminary injunction be-
fore the settlement discussions; it directed the
defendants to show cause why the proposed set-
tlement (which included a population cap)
should not be implemented immediately as an
order of the court. In the jail, numerous defec-
tive cell locks had been replaced by chains and
padlocks that would have to be unlocked by
hand in case of fire; there was so little staff that
the inmates had to notify jailers of emergencies
like suicide attempts or medical problems by
banging on pipes; inmates were confined to their
cells 24 hours a day; some cells were quadruple
bunked with many inmates sleeping on the floor;
sanitation, light, heating and ventilation were all
grossly deficient.

Clothing

The basic right to clothing has become less
basic in two recent Eighth Circuit decisions. In
Green v. Baron, 879 F.2d 305 (8th Cir. 1989),
the plaintiff was committed to a psychiatric facil-
ity, apparently because he was deemed incompe-
tent to stand trial. Because he was “argumenta-
tive, defiant, and basically ungovernable,” he was
placed for several weeks in a behavior modifica-
tion program in which he had to “earn” a blan-
ket, mattress, and hot meals, and was deprived of
all clothing except his underwear when he was
in his cell.

A jury exonerated the defendant officials but
the trial court entered judgment notwithstanding
the verdict. In effect, it held that the deprivation
of clothing was unconstitutional as a matter of
law. The appellate eourt ruled that the case was
not so simple (at 309): “We recognize that gen-
erally governmental authorities cannot deny
basic human necessities to persons in custody.
... [This court has not adopted an unconditional
prohibition against deprivations of necessities.
Rather, we consider several factors in determin-
ing the constitutionality of deprivations, includ-
ing the degree and duration of the deprivations,
the reason for the deprivations, and other sur-
rounding circumstances.”

Here, the court held, making the plaintiff com-
petent to participate in his trial was a legitimate
objective. Other “factors” and “surrounding cir-
cumstances” included the fact that the defend-
ants had tried all other options first; medical
personnel had designed and implemented the
program; the plaintiff was not endangered; his
cell was kept warm; he was not deprived of bed-
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ding for long; he had access to toilet, shower
and meals. In addition, at a2 new trial to be con-
ducted pursuant to the appellate decision, the
lower court was told it should admit evidence of
the plaintiff's condition before and after the
treatment,

In Rodgers v. Thomas, 879 F.2d 380 (8th Cir.
1989), there was no pretense of 2 mental health
rationale. The plaintiff was charged with a disci-
plinary offense and placed in an isolation cell,
stripped to his underwear, for five days before
his disciplinary hearing. The plaintiff “was not a
security risk, displayed no suicidal tendency, and:
had not exhibited uncontrollable behavior,” and¥
the deprivation of clothing “served no justifiable
penological objective and was a punitive mea-
sure.” However, the court held that this treat-
ment was not cruel and unusual punishment be-
cause the other conditions of confinement were
humane and sanitary and the plaintiff “failled] to
present evidence of pain.” (385)

Publications

A federal appeals court has upheld prison offi-
cials’ denial to a prisoner of 2 membership appli-
cation and a membership bulletin from the
North American Man/Boy Love Association. Har-
per v. Wallingford, 877 F.2d 728 (9th Cir.
1989), appears to be the first major applica-
tion of the Supreme Court’s 1989 decision in
Thornburgh v. Abbolt setting constitutional stan-
dards for prison literature censorship. The court
was careful to note the limits of its holding,
stating that “our focus is whether the receipt of
NAMBLA material by the petitioner poses a
threat of violence, a security threat to the prison,
or a threat to another legitimate penological in-
terest. Merely advocating homosexual activity is
not a sufficient basis for a ban.” (733) In ruling
for prison officials, the court cited the superin-
tendent’s affidavit stating that the materials in
question could lead to violence by and against
recipients and could impair the rehabilitation of
some prisoners. The plaintiff, by contrast, was
“unable to effectively raise an issue of fact about
the security threat posed by the material.” (The
plaintiff was proceeding pro se and it appears
that his response was perfunctory.)

Similarly, the Fifth Circuit has upheld the de-
nial to a prisoner of The Satanic Bible, The Sa-
tanic Book of Rituals, and a Satanic medallion.
In McCorkle v. Jobnson, 881 F.2d 993 (11th Cir.
1989), the court did not write its own opinion,
merely adopting the district court opinion,
which was decided before Abbott. The lower
court cited “the violence inherent in Satan wor-
ship” and “the potential disorder that it might
cause within the prison.” Satanic rituals involve
wrist-slashing, blood-drinking, and cannibalism,
not to mention the sacrifice of female virgins
(preferably Christian) and the use of candles
made from the fat of unbaptized infants.

Prison officials may still be held liable in dam-
ages for overly broad restrictions on reading ma-
terial, according to Jackson v. Elrod, 881 F.2d
441 (7th Cir. 1989). In that case, a long-term
pre-trial detainee was denied the right to receive
hardcover books, even from the publisher, even
though he had no other source for literature ad-
dressing his alcohol problem, and even though
he had offered to accept the books with the cov-
ers removed. The court held that this action vio-
lated constitutional rights that were clearly es-

tablished by 1980. It relied on the 1979
Supreme Court decision in Bell v. Wolfish,
which upheld a restriction on hardcover books
only because prisoners were permitted to obtain
them from their publishers. At 446: “The broad
teachings of Wolfish and of Kincaid [v. Rusk]
are that the courts must be protective of the
First Amendment rights of pretrial detainees. De-

% fendants did not balance those rights with its

[sic] policy of preventing smuggled contraband.”

1 (Citations omitted.)

Disabled

An Arizona federal court has taken a step to-
ward clarifying prisonjofficials’ obligations under
the federal Rehabilitation Act. In Bonner v. Ari-
zona Dept. of Corrections, 714 F.Supp. 420, 425-
26 (D.Ariz. 1989), the plaintiff—deaf, mute, and
suffering from a progressive vision loss—sought
the services of a qualified interpreter, alleging
that unskilled inmate interpreters and a telecom-
munications device provided by the prison did
not permit him to communicate adequately. The
court held that prison officials were subject to a
stiff standard of proof: to show that there was no
discrimination, and therefore no Rehabilitation
Act violation, they would have to show that the
plaintiff could “effectively communicate without
the use of a qualified interpreter, and adequate
communication is achieved through use of the
telecommunications device and inmate interpret-
ers.” (423)

The court also ruled in the plaintiff's favor on
the question whether the Civil Rights Restora-
tion Act should be applied retroactively. The
Civil Rights Restoration Act established the prin-
ciple that there need be no “nexus” between
federal funding and the particular state program
in which discrimination is alleged in order to
prove a violation of statutes like the Rehabilita-
tion Act. As long as the government agency in-
volved receives any federal funds, it is required
to avoid discrimination in all of its activities, and
this principle applies to all cases pending when
the Restoration Act was passed.

A federal appeals court has held that a pris-
oner suffering from a correctable disability is en-
titled to have it corrected. In effect, the decision
means that a “substantial disability” is a serious
medical need for purposes of applying the con-
stitutional deliberate indifference standard to
prison medical care. The plaintiff in Jobnson v.
Bowers, 884 F.2d 1053 (8th Cir. 1989), sus-
tained a partial disability of his arm in a 1978
stabbing incident. Corrective surgery was recom-
mended in 1980. The court refused to disturb a
jury verdict denying damages to the plaintiff, but
directed the trial court to enter an injunction re-
quiring the surgery to be done “forthwith.” The
prison doctor had recommended surgery, the
denial of it would result in a permanent handi-
cap, and the nine-year delay since the original
recommendation suggested deliberate indiffer-
ence. The court was not impressed by the argu-
ment that the surgery was classified medically as
“elective.” That label “does not abrogate the
prison’s duty, or power, to promptly provide
necessary medical treatment for prisoners. ...
The record indicates that Johnson suffers sub-
stantial disability from this injury which oc-
curred in a prison setting. No sufficient reason
exists at this time for further delaying surgical
correction.”




OruER Cases WORTH
NOTING

I
U.S. SupReME CovRT

Protection from Inmate Assault/Cruel and
Unusual Punishment

Dudley v. Stubbs, 489 US. _, 103 LEd.2d 230
(1989) (O'Connor, J., dissenting from denial of cer-
tiorari). The Whitley v. Albers standard of “wanton
and sadistic infliction of pain” should have been ap-
plied to a case in which prison guards stood by and
watched a prisoner being assaulted by a gang of
other prisoners since a split-second decision had to
be made and a single door stood between armed as-
sailants and the prison arsenal and offices. At 234:
“Application of the deliberate indifference standard
in a setting like this one essentially renders prison
officials strictly liable for putting the security of the
prison and the lives of all its inhabitants before the
physical security of one inmate.”

Attorneys’ Fees

Texas State Teachers Association v, Garland In-
dependent School District, 489 US.__, 103
LEd.2d 866 (1989). At 877: A “prevailing” civil
rights plaintiff for attorneys’ fees purposes is one
who has “succeeded on ‘any significant issue in liti-
gation which achieve[d] some of the benefit the par-
ties sought in bringing suit’. ... [T]he plaintiff must
be able to point to a resolution of the dispute which
changes the legal relationship between itself and the
defendant. ... Where the plaintiff's success on a le-
gal claim can be characterized as purely technical or
de minimis, a district court would be justified in
concluding that even the ‘generous formulation’ we
adopt today has not been satisfied.”

Municipalities/Protection from Inmate
Assault

DeShaney v. Winnebago County Department of
Social Services, 489 US.__, 103 LEd.2d 249
(1989). At 261: “... [W]hen the State takes a person
into its custody and holds him there against his will,
the Constitution imposes upon it a corresponding
duty to assume some responsibility for his safety
and general well-being, ... The rationale for this
principle is simple enough: when the State by the af-
firmative exercise of its power so restrains an indi-
vidual's liberty that"it renders him unable to care for
himself, and at the same time fails to provide for his
basic human needs—e.g., food, clothing, shelter,
medical care, and reasonable safety—it transgresses
the substantive limits on state action set by the
Eighth Amendment and the Due Process Claus. ...
The affirmative duty to protect arises not from the
State’s knowledge of the individual's predicament or
from its expressions of intent to help him, but from
the limitation which it has imposed on his freedom
to act on his own behalf.”

Municipalities/Staffing—Training

Canton v. Harris, 489 US.__, 103 LEd.2d 412
(1989). At 426-27: “We hold today that the inade-
quacy of police training may serve as the basis for
§1983 liability only where the failure to train
amounts to deliberate indifference to the rights of
persons with whom the police come into contact.

... Only where a failure to train reflects a ‘deliber-
ate’ or ‘conscious’ choice by a municipality—a ‘pol-
icy as defined by our prior cases—can a city be lia-
ble for such a failure under §1983.” This standard is
met when “in light of the duties assigned to specific
officers or employees the need for more or different
training is so obvious, and the inadequacy so likely
to result in the violation of constitutional rights, that

the policymakers of the city can reasonably be said

to have been deliberately indifferent to the need.”
(427)

Use of Force

Grabam v. Connor, 490 US. —_, 104 LEd.2d 448
(1989). An excessive force claim arising “in the *¥#
context of an arrest or investigatory stop of a free
citizen [is] most properly characterized as one in-
voking the protections of the Fourth Amendment.
... Because the Fourth Amendment provides an ex-
plicit textual source of constitutional protection
against this sort of physicaily intrusive governmental
conduct, that Amendment, not the more generalized
notion of ‘substantive due process,” must be the
guide for analyzing these claims.” (454-55)

At n. 10: the question of whether the Fourth
Amendment continues to apply into the period of
pre-trial detention is reserved, but it is clear that
substantive due process protects detainees from ex-
cessive force amounting to punishment. Claims of
convicts are to be adjudicated under the Eighth
Amendment.

Reasonableness in an excessive force case is an
objective inquiry: “the question is whether the offi-
cers’ actions are ‘objectively reasonable’ in light of
the facts and circumstances confronting them, with-
out regard to their underlying intent or motivation.”
(456) The Jobnson v. Glick test, “which requires
consideration of whether the individual officers
acted in ‘good faith’ or ‘maliciously and sadistically
for the very purpose of causing harm,’ is incompati-
ble with a proper Fourth Amendment analysis.”

At 457: “Differing standards under the Fourth and
Eighth Amendments are hardly surprising: the terms
‘cruel’ and ‘punishment’ clearly suggest some in-
quiry into subjective state of mind, whereas the
term ‘unreasonable’ does not.”

Publications

Thornburgh v. Abbott, 490 US. __, 104 LEd.2d
459 (1989). Censorship of publications sent to pris-
oners is governed by the Turner v. Safley “reasona-
bly related” standard rather than the Procunier v.
Martinez requirement of narrow tailoring. Procu-
nier is now limited to outgoing mail sent by pris-
oners to civilian correspondents. The former distinc-
tion between the rights of outsiders and the rights
of prisoners is rejected. At 473: “We adopt the
Turner standard in this case with confidence that ...
a reasonableness standard is not toothless.”

A regulation prohibiting publications that are “de-
termined detrimental to the security, good order, or
discipline of the institution or . .. might facilitate
criminal activity” is not unconstitutional.

The “all or nothing” rule is upheld because it is
reasonable to fear that tearing out rejected portions
would create more discontent than censoring the
whole publication. The administrative inconveni-
ence of item censorship is also a factor to be
considered.

Procedural Due Process—Visiting

Kentucky Department of Corrections v. Thomp-
son, 490 US. _, 104 LEd.2d 506 (1989). At 515:
“The denial of prison access to a particular visitor ‘is
well within the terms of confinement ordinarily
contemplated by a prison sentence,’ ... and there-

“4 et

fore is not independently protected by the Due
Process Clause.”

At 516: “Stated simply, ‘a State creates a protected
liberty interest by placing substantive limitations on
official discretion.’ [Citation omitted.] A State may
do this in a number of ways. Neither the drafting of
regulations nor their interpretation can be reduced
to an exact science. Our past decisions suggest,
however, that the most common manner in which a
State creates  liberty interest is by establishing ‘sub-
stantive predicates’ to govern official decision-mak-

. ing, ... and, further, by mandating the outcome to

be reached upon a finding that the relevant criteria
have been met.”

Statutes of Limitations

Hardin v. Straub, 490 US. __, 104 LEd.2d 582
(1989). A state tolling statute that permitted impris-
oned persons one year after their release to bring
otherwise time-barred actions should have been ap-
plied by a federal court under §1983 along with the
state limitations period itself. At 588: “Courts thus
should not unravel state limitations rules unless
their full application would defeat the goals of the
federal statute at issue.” The Court rejects the lower
court’s theory that rehabilitative concerns require
the quick resolution of disputes.

State Officials and Agencies/Attorneys’
Fees and Costs

Missouri v. Jenkins, 491 US. __, 105 LEd.2d 229
(1989). §1988 attorneys’ fees against states are not
barred by the Eleventh Amendment, not just be-
cause Congress so intended, but also because the
Eleventh Amendment does not apply at all to an
award of attorneys' fees ancillary to a grant of pro-
spective relief. Nor does the Eleventh Amendment
bar enhancement of a fee award to compensate for
delay in payment. The Court rejects the analogy to
the bar on interest awards against the federal gov-
ernment absent a waiver of sovereign immunity,
which has been applied to bar enhancement of fee
awards in cases against federal agencies.

Law clerk and paralegal time should be compen-
sated at market rates if these costs are not afready
reflected in the attorneys’ billing rates.

Law Libraries and Law Books/
Appointment of Counsel/Administrative
Segregation—Death Row

Murray v. Giarratano, 492 US.__, 106 LEd.2d 1
(1989). Prisoners under death sentence were not
entitled to the appointment of counsel to pursue
state court postconviction remedies. The district
court had found that providing law libraries was not
enough because of the limited time those prisoners
had to prepare and present their petitions, the com-
plexity of the work, and the emotional effects of a
pending death sentence, and had directed actual
representation by attorneys.

The Court holds that this is inconsistent with its
1987 holding in Pennsylvania v. Finley, which lim-
its Bounds v. Smith and not vice versa. Right to
counsel questions must be determined by “categori-
cal holdings” and not by “factual” findings that
could yield different rules in different states.

The plaintiffs’ contention that they are denied ad-
equate and timely access to law libraries can, if true,
be remedied “without any need to enlarge the hold-
ing of Bounds.”

This decision leaves in limbo the numerous hold-
ings that for some prisoners (e.g. illiterates) and un-
der some circumstances (e.g. no physical access to
the library) a law library is not enough and some
trained legal assistance short of actual representa-
tion by attorneys is required. See, e.g., Smith v.
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Bounds, 813 F.2d 1299, 1302 (4th Cir. 1987);
Reutcker v. Dabm, 707 FSupp. 1121, 1130 (D.Neb.
1988); Hadix v. Jobnson, 694 F.Supp. 259, 291-93
(ED.Mich. 1988).

.
U.S. Court OF APPEALS

Religion—Services Within Institution/
Religion—Practices—Diet/
Federal Officials and Prisons

Garza v. Carlson, 877 F.2d 14 (8th Cir. 1989).
The prohibition of the Jewish plaintiff, a high-secu-
rity segregated prisoner, from participating in a
minyan, did not violate the Constitution. .

The plaintiff's rights were not violated by classify-
ing him as a hunger striker rather than a religious
faster where he was not actually force-fed. At 17:
“In any event, preservation of prisoners’ health is
certainly a legitimate objective, and prison officials
may take reasonable steps to accomplish this goal.
Garza’s rights under the Constitution were not vio-
lated by the threat of receiving involuntary nourish-
ment.” (Emphasis supplied.)

Access to Courts—Law Libraries and Law
Books

Blake v. Berman, 877 F.2d 145 (1st Cir. 1989). A
Massachusetts prisoner held in a Kansas federal
prison was not denied access to courts by his lack
of access to Massachusetts legal materials. The jury
verdict is upheld on the ground that the plaintiff
had access to assistance from the Kansas Defender
Project and the jury could have found that the
plaintiff was turned down because he was not spe-
cific enough about the nature of his problem. The
fact that the Defender Project did not grant every
request for assistance did not make it inadequate. At
146: “The law ... does not forbid ‘screening,’ nor
does case law hold, or suggest, that the presence of
‘screening’ automatically transforms a constitution-
ally adequate program of legal assistance into a pro-
gram that fails to pass muster. In our view, every-
thing depends upon the kind of screening that is at
issue.” (Emphasis in original.)

The Defender Project’s director said that they
screened out frivolous cases and nothing in the rec-
ord suggests that these decisions were erroneous or
not made in good faith.

Pre-Trial Detainees/Correspondence—
Non-Legal/Suicide Prevention

United States v. Brown, 878 F.2d 222 (8th Cir.
1989). A jailer did not violate a detainee’s rights by
seizing (i.e,, reading) an outgoing letter. The de-
tainee’s repeated references to suicide and a psychi-
atrist’s report to similar effect justified the seizure in
the interests of the detainee’s safety.

Outgoing mail may be seized based on “reason-
able justification”; it is not clear whether this justifi-
cation must be determined case by case or whether
jailers’ “legitimate governmental interest in prisoner
safety” permits reading of all outgoing mail. The
court rejects the notion that mail seizures must be
done only pursuant to written policy; any “estab-
lished practice” will do.

Environment/Protection from Harm/Cruel
and Unusual Punishment/Res Judicata
Wilson v. Lynaugh, 878 E.2d 846 (5th Cir. 1989).
The doctrine of res judicata required dismissal of a

claim that exposure to environmental tobacco
smoke violated the Eighth Amendment where the
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plaintiff had previously filed a similar suit that had
been dismissed. New evidence of the dangers of to-
bacco smoke did not lift the bar of res judicata. But
this decision does not “foreclose] in perpetuity”
the plaintiff's ability to litigate this claim. “Changing
mores” may eventually permit the matter to be re-
examined despite the earlier decision.

Medical Care

Blankensbip v. Kerr County, Texas, 878 .2d 893
(5th Cir. 1989). An allegation that an arrestee
known to be an epileptic was placed in an unpad-
ded cell, where he had a seizure and injured him- -
self, stated a deliberate indifference claim; the fact #
that jail personnel called a doctor for advice d1d riof

justify summary judgment.

Pre-Trial Detainees/Qualified Immunity/
Attorney Consultation/Telephones/Law
Library and Law Books

Jobnson-El v. Schoemebl, 878 F.2d 1043 (8th Cir.

1989). To defeat qualified immunity, it is not neces-
sary for “the specific acts of [prison] officials [to] be
particularly proscribed by decisions rendered by
this Circuit or another court with direct jurisdiction
over the institution.” That is because “[p]rison con-
dition litigation has become quite common in the
last thirty years. The questions presented are usually
similar, and frequently do not involve academic or
otherwise inaccessible analysis. For this reason, we
are less inclined to feel that the applicable law in
this area is a mystery, even to laymen.”

A telephone system that allowed one chance to
call an attorney every two weeks under excessively
noisy conditions and that counted a call as made
where the attorney was not reached was “patently
inadequate.”

One hour twice 2 week is “obviously inadequate
to research most legal claims.” (1053) Threats to
withdraw law library access in retaliation for filing
grievances constituted punishment of detainees; in
combination with inadequate access to counsel, it
denied due process.

Procedural Due Process—Administrative
Segregation/Classification—Administrative
Segregation—High Security/Recreation
Knight v. Armontrout, 878 F.2d 1093 (8th Cir.
1989). Missouri regulations governing placement in
administrative segregation create a liberty interest.
Plaintiffs were not denied due process by the lack of
personal appearances at their periodic review.

A thirteen-day deprivation of recreation did not
violate the Constitution.

A thirteen-day holdover in punitive segregation
did not deny due process where the plaintiffs re-
ceived substantially the same privileges they would
have received in administrative segregation.

Procedural Due Process—Property

Rochon v. Louisiana State Penitentiary Inmate
Account, 880 F.2d 845 (5th Cir. 1989). Louisiana
law provides that half of prison wages are paid into
the prisoner’s personal account for discretionary use
and the other half is paid into a savings account and
can only be disbursed for education, court costs,
victim repayment, or the purchase of state or fed-
eral bonds, with the remainder turned over on re-
lease. The statute is not unconstitutional as applied
to a prisoner serving life without parole.

At 846: “Prisoners have no constitutional right to
be paid for work performed in prison. ... [The
plaintiff] receives incentive wages solely because of
the state statutory scheme. Thus, the nature of his
property interest in those funds may be defined by

Uéz

the reasonable provisions of that legislation. ...
[The] restrictions are reasonably related to the valid
goals of rehabilitation, restitution and assessing
against inmates at least the partial cost of prosecut-
ing any future litigation.” Equal protection was not
denied; all prisoners are treated the same.

Religion—Services Within Institution

“: Siddigi v. Leak, 880 F.2d 904 (7th Cir. 1989). The

" Cook County Jail did not offer Muslim services for

some period of time because of confusion and dis-

* putes about whether the American Muslim Mission

or the Muslim Community Center should represent
all Muslims. (There were nine recognized Christian
groups at the jail. Apparently it did not occur to
anyone in power that there could legitimately be
two Muslim groups: )

A jury verdict for. tﬁe defendants on the plaintiffs’
First Amendment claim was supported by evidence
that the Chaplaincy Council was not biased and by
the reasonableness of having 2 screening mechanism -
for religious organizations.

Law Libraries and Law Books/Inmate
Legal Assistance

Taylor v. List, 880 F.2d 1040 (9th Cir. 1989). The
plaintiff had elected to represent himself in a crimi-
nal proceeding. This court had earlier held that “the
offer of court-appointed counsel satisfies the Gov-
ernment’s ... obligation to provide meaningful ac-
cess to the courts.” Here, they distinguish that case
away and hold, “[T]he right to self-representation
necessarily includes and is premised upon the right
of the defendant to prepare a defense.” (1047)

Evidence that prison officials not only denied the
segregated plaintiff personal access to witnesses and
the law library, but also denied him access to the
law clerks who were helping him pursuant to a state
court order (resulting in his inability to obtain law
books), denied the clerks access to witnesses, and
prevented a prison psychiatrist from testifying for
him created a material issue as to denial of the
plaintiff's right to self-representation.

The fact that the plaintiff filed papers in court did
not show he had adequate access to law books; his
papers were almost completely devoid of case
citations.

Unsentenced Prisoners and Convicts
Held In Jails/Crowding

In re Clements, 881 F.2d 145 (5th Cir. 1989).
County officials, defendants in the jail conditions
case Alberti v. Klevenhagen, tried to join state offi-
cials in Albert{ because state ready inmates were
backed up in the Harris County jail as a result of or-
ders in the state prison conditions case Ruiz v. Es-
telle. The state officials petitioned for mandamus to
get the third-party complaint transferred to the Ruiz
v. Estelle court.

Mandamus is granted requiring the transfer to
the Ruiz judge of “so much of the remedy portion”
of the third-party action “as seeks to enjoin them to
receive or take prisoners into TDC confinement (or
to otherwise take action in the operation or man-
agement of TDC-operated confinement facilities).”
(153) Mandamus is denied as to the Alberti plain-
tiffs’ request for a jail population cap and other
crowding relief and for additional staffing, and is
also denied as to the liability phase of the Alberti
third-party complaint. “Conditions in the Harris
County jail are matters within the special knowl-
edge and competence of the Alberti court, but not
the Ruiz court.” (153-54)

In deciding the merits, the Alberti court will have
first to determine whether the jail inmates’ rights
are being violated, “and then whether, and if so to




what extent and in what respect, the third-party de-
fendants are legally responsible for such violations
under 42 US.C. §1983.” (154) This determination
will be affected by the legal status of TDC and its
relation to Harris County prisoners but not condi-
tions in TDC prisons, the constraints of the Ruiz de-
cree or effects on that decree of orders requiring
the transfer of inmates.

Statutes of Limitations

Bell v. Cooper, 881 F.2d 257 (6th Cir. 1989). A
state statute that tolled the limitations period while
the plaintiff was incarcerated should be applied in
federal court.

False Imprisonment/Good Time

Bergen v. Spaulding, 881 F.2d 719 (9th Cir.
1989). The plaintiff was held more than 20 days
past his good time release date without a hearing.
State statutes and court decisions created an entitle-
ment to good time. Where the warden had notified
the Board of Prison Terms and Paroles of the proper
date but they failed to act, due process was denied.
The delay was related to a disciplinary proceeding
in which the plaintiff was cleared that was at first
not propetly recorded; however, the Board had the
correct information in time to act.

Transportation to Courts/Pro Se Litigation

Hernandez v. Whiting, 881 F.2d 768 (9th Cir.
1989). At 770: “... [[jmprisonment suspends the
plaintiff's usual right to be personally present at ju-
dicial proceedings brought by himself or on his be-
half.” But the district court should not have dis-
missed the case for failure to prosecute when the
plaintiff—known to be incarcerated—did not show
up in court for 2 conference or trial. The trial court
should consider “less harsh alternatives,” e.g., “a
bench trial in the prison, should the parties waive a
jury; trial by depositions, despite this approach’s
weakness on eredibility issues; postponement of trial
until the prisoner’s release, if scheduled to occur
within a reasonable time; and compelling the prison-
er’s presence through an ad testificandum writ.”
771)

Habeas Corpus

Thomas v. Georgia State Board of Pardons and
Paroles, 881 F.2d 1082 (11th Cir. 1989). A com-
plaint that the state parole board engaged in racially
and economically discriminatory practices was prop-
erly brought under §1983 and need not be pursued
via habeas corpus after exhaustion of state remedies
insofar as it did not challenge the denial of his pa-
role, but the procedure by which parole decisions
are made.

Judicial and Brosecutorial Immunity/
Protection from AssaultMunicipalities/
False Imprisonment

Thompson v. Duke, 882 F.2d 1180 (7th Cir.

1989). The jailed plaintiff was acquitted of criminal

charges but was not given an immediate parole
revocation hearing; three days later he ‘was assaulted
by another inmate.

Parole officials are protected by absolute quasi-
judicial immunity from liability based on their fail-
ure to conduct a prompt hearing; scheduling is a ju-
dicial rather than an administrative function.

Jail officials had a duty only to determine the fa-
cial validity of the warrant under which the plaintiff
was held and not to investigate his claims of inno-
cence or to take any action after his acquittal.

The county could not be held liable for inade-
quate training of employees because the jail and
county Department of Corrections are solely under

the control of the Sheriff, an independently elected
official who answers only to the electorate.

]
DistricT COURTS

Heating and Ventilation/Medical Care— 3,
Qualifications of Personnel/Mumcxpahtte"é

Brock v. Warren Counly, Tenn., 713 F.Supp. 238'
(ED.Tenn. 1989). A prisoner died in jail of heat ‘?’
prostration in an unventilated cell that reacheda-
temperature of 110 degrees during the day. The;
lack of ventilation had been called to the attent"on
of the sheriff and the County Commission, Thé*
Commission had told the sheriff there was no
money for jail improvements. Their conduct in
housing the decedent in the cell violated the Eighth
Amendment, as did their failure to provide even
minimal medical training to the jail staff.

Statutes of Limitations

Bianchi v. Kincheloe, 714 F.Supp. 443 (ED.Wash.
1989). State tolling provisions applicable to pris-
oners are applicable in federal court §1983 actions.
A state tolling statute applicable to prisoners serving
life sentences with the possibility of parole is ap-
plied by this federal court to a prisoner serving life
without parole on equal protection grounds.

Heating and Ventilation/Verbal Abuse

Wright v. Santoro, 714 F.Supp. 665 (SD.NY.
1989). Racial slurs do not violate the Constitution.
The right to adequate heating was not violated

where inmates disputed whether the housing unit
was too hot or too cold and the Superintendent left
it up to the inmate “Honor Committee.”

Women/Childbirth and Abortion/Federal
Officials and Prisons/Mootness

Gibson v. Matthews, 715 F.Supp. 181 (EDKy.
1989). Individual capacity claims may be pursued
against federal officials for the denial of an abortion.
However, this plaintiff's Fifth Amendment due proc-
ess claim was dismissed because she alleged, at
most, inadequate medical treatment not sinking to
the level of gross negligence. The Eighth Amend-
ment claim failed for the same reason; the doctor
used his “professional medical judgment. ...”

Mental Health Care/Punitive Segregation/
Class Actions/Personal Involvement and
Supervisory Liability
Langley v. Cougblin, 715 F.Supp. 522 (SD.NY.
1988), appeal dismissed, 888 F.2d 252 (2d Cir.
1989). The plaintiffs, punitive segregation inmates at
a women’s prison, alleged that the placement of
mentally ill prisoners in segregation and their subse-
quent inadequate treatment violates their right to
medical care and resulted in conditions of confine-
merit that violated the rights of the non-mentally ill.
The fact that the plaintiffs presented evidence as
to only 18 of 250 class members did not justify
summary judgment for the other 232 in a class dam-
age action based on segregation unit conditions.
Class action treatment was appropriate for damage
claims based on conditions of confinement, since
the factual questions concerning the conditions and
the legal questions of their constitutionality and the
defendants’ entitlement to qualified immunity pre-
dominated over individualized questions of injury.
Once conditions are proved, damages can be
awarded on a per diem basis. Medical care claims
are not susceptible to standardized damage awards.
However, class treatment was justified by the exten-

sive common fact issues concerning the medical
care system, the close relationship of the medical
claims to the conditions claims, and the fact that the
proof of the individual claims would consist largely
of psychiatric expert testimony that could best be
managed at a single trial.

Evidence that the presence of mentally deranged
inmates subjected the other inmates to noise, filth,
fires, assault and the fear of assault, the sight and
sound of self-mutilation and other “seeming de-
mented activity” raised a triable question of Eighth
Amendment violation.

Evidence that the Commissioner “was aware
of the general and continuing problems of men-
tal health care in SHU at Bedford Hills,” that he
failed to see thaficare was provided for the
chronically memﬁilly ill, and that he was explic-
itly placed on ﬂOthC by the filing of this and
other lawsuits, precluded summary judgment for
the Commissioner. The Deputy Superintendent
was not entitled to summary judgment where
she was aware of the challenged conditions, had
some authority over them, but limited her efforts
to one inmate.

Visiting/Temporary Release

Isaraphanich v. Coughlin, 716 FSupp. 119
(SD.NY. 1989). The denial of temporary release
based on an Immigration and Naturalization Service
detainer did not deny equal protection because it
was rationally related to the danger of escape. The
denial of participation in the Family Reunion Pro-
gram (ie, trailer visits) did not deny equal protec-
tion either because the risk of escape justified a
higher security classification that in turn disqualified
the plaintiff from the program.

Childbirth and Abortion/Privacy/Visiting/
Federal Officials and Prisons/Injunctive
Relief—Preliminary/Exhaustion of
Remedies/Women

Berrios-Berrios v. Thornburgh, 716 F.Supp. 987
(EDKy. 1989). The plaintiff was entitled to a pre-
liminary injunction permitting her to breast-feed
during regular visiting hours in a visiting room
where bottle-feeding was permitted. The govern-
ment put forth no justification for prohibiting it. She
was not entitled to an injunction requiring the
prison to arrange for her to express and refrigerate
her milk and deliver it to the child’s caretaker. In 2
1300-inmate women’s prison, meeting all such re-
quests would be a “costly and monumental task,”
would require inspection for contraband, and would
subject the defendants to negligence claims in the
event of spoilage.

At 99: “Finally, the court must conclude that it
will be a very sad day in America when allowing 2
mother to breast-feed her infant disserves the public
interest.”

The plaintiff, who sought to breast-feed her new-
born child, was not required to exhaust administra-
tive remedies because of the urgency of the claim.

Pre-Trial Detainees/Crowding/
Modification of Judgments

Monmouth County Correctional Institution In-
mates v. Lanzaro, 717 FSupp. 268 (D.NJ. 1989).
The court modifies its prior jail population orders to
clarify that it never meant to limit individual hous-
ing units, but only the overall population, and it
never intended to abrogate prior agreements pro-
hibiting double bunking.

An interlocutory order is not subject to the strict
Rule 60 standards for modification; the modification
need only be “consonant with equity.”
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—continued from page eight

filed in state court on issues of over-
crowding, totality of conditions and ac-
cess to the courts. Dickerson v. Castle,
C.A. No. 10256 (November 22, 1988).

9. Florida: The entire state prison
system is under court order dealing with
overcrowding. Costello v. Wainwright,
397 F.Supp. 20 (M.D. Fla. 1975), affd,
525 F.2d 1239 and 553 F.2d 506 (5th
Cir. 1977). See also 489 F.Supp. 1100
(M.D. Fla. 1980), settlement on over-
crowding approved. A Special Master
has been appointed. Additional consent
decrees have been entered covering
health care, food service, urethane mat-
tresses and fire safety. On 12/17/87 a
consent decree was entered perma-
nently enjoining the medical care system;
it is significant that the state consented
to the Eighth Amendment violation.

10. Georgia: The state penitentiary
at Reidsville is under court order on to-
tal conditions and overcrowding. A Spe-
cial Master was appointed in June 1979.
Guthrie v. Evans, C.A. No. 3068 (S.D.
Ga.). A number of other facilities are un-
der challenge.

Il. Hawaii:* The men’s prison
(O.C.C.C.) in Honolulu and the wom-
en’s prison on Oahu are under court or-
der resulting from a consent decree in a
totality of conditions suit. Spear v. Ari-
yoshi, Civ. No. 84-1104 (D. Hawaii). Or-
der entered June 1985 and monitors
have been appointed. Consent decree

‘amended in January 1986.

12. idaho:* The women’s prison is
under a consent decree on conditions.
Witke v. Crowl, Civ. No. 82-3078 (D.
Id.), with an appointed monitor. The
men’s ldaho Correctional State Institu-
tion is under a court order on condi-
tions. Balla v. Idaho State Bd. of Correc-
tion, 595 F.Supp. 1558 (D. Id. 1984).

I3. Hlinois:* The state penitentiary
at Menard is under court order on total
conditions and overcrowding. The Spe-
cial Master was discharged after four
years. There has been substantial compli-
ance with the decree; however, the in-
junction remains in force. Lightfoot v.
Walker, 486 F.Supp. 504 (S.D. lll. 2/19/
80). The state penitentiary at Pontiac
was under a court order enjoining dou-
ble-celling and dealing with overcrowd-
ing. Smith v. Fairman, 548 F.Supp. 186
(C.D. lIl. 1981), rev., 690 F.2d 122 (7th
Cir. 1982) (no proof of violence or long
periods in cell). Litigation is pending at
other institutions. There is a pending
equal protection case at Dwight Correc-
tional Center, the women’s prison.
Moorhead v. Lane, #86-2020 (C.D. IIL.).

14. Indiana:* The state prison at
Pendleton was found unconstitutional on
total conditions and overcrowding.
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French v. Owens, 538 F.Supp. 910 (S.D.
Ind. 1982), affd in pertinent part, 777
F.2d 1250 (7th Cir. 1985), cert. denied,
U.S. (1986). The state penitentiary at
Michigan City is under a court order on
overcrowding and other conditions.
Hendrix v. Faulkner, 535 F.Supp. 435 &
(W.D. Ind. 1981), affd sub nom WeIImanﬁ
v. Faulkner, 715 F.2d 269 (7th Cir. E
1983), cert. denied, 104 S.Ct. 3587 %
(1984). The state prison at Westville.is” -
under consent decree on overcrowdmg
and conditions. Anderson v. Orr, C.A;;No
$83-0481 (N.D. Ind., case filed 1983,"
NPP joined 1987). A comprehensive set-
tlement was reached March 31, 1989.

I5. lowa: The state penitentiary is
under court order on overcrowding and
a variety of conditions. Watson v. Ray,
C.A. No. 78-106-01, 90 F.R.D. 143 (S.D.
la. 1981).

I6. Kansas: The state penitentiary
is under a consent decree on total con-
ditions. Arney v. Bennett, No. 77-3132
(D. Kan. 1980). The case was reopened
in January 1988 and culminated in a con-
sent decree in April 1989. Temporary
injunctive relief was sought and obtained.
Included in the decree is that all the old
facilities and any new construction are
required to meet ACA and NCHC stan-
dards. The mental health issues are being
litigated.

17. Kentucky:* The state peniten-
tiary and reformatory are under court
order by virtue of a consent decree on
overcrowding and some conditions. Ken-
drick v. Bland, 541 F.Supp. 21 (W.D. Ky.
1981) (consent decree entered). On ap-
peal, the court of appeals affirmed vir-
tually ali of the district court’s orders,
740 F.2d 432 (6th Cir. 1984). The wom-
en’s state prison is under court order on
a variety of conditions. Canterino v. Wil-
son, 546 F.Supp. 174 (W.D. Ky. 1982),
and 564 F.Supp. 711 (W.D. Ky. 1983).

18. Louisiana: The state peniten-
tiary is under court order dealing with
overcrowding and a variety of condi-
tions. Williams v. Edwards, 547 F.2d 1206
(5th Cir. 1977). In mid-1989 a federal
judge sua sponte reopened the case and
has initiated a state criminal probe into
several matters and a Department of
Justice probe into medical care. A tem-
porary Special Master has been ap-
pointed and has submitted a report.
Also, the Fifth Circuit consolidated all
jail cases under one federal judge;
monthly population reports are submit-
ted to the judge for monitoring.

19. Maine:* The state penitentiary
was challenged on overcrowding and a
variety of conditions. The trial court
granted relief only as to restraint cells
and otherwise dismissed the complaint.
Lovell v. Brennan, 566 F.Supp. 672 (D.
Maine 1983), affd, 728 F.2d 560 (lst
Cir. 1984).

20. Maryland:* A medium and the
maximum security prisons were both
declared unconstitutionally overcrowded.
Johnson v. Levine, 450 F.Supp. 648 (D.
Md. 1978), Nelson v. Collins, 455 F.Supp.
727 (D. Md. 1978}, aff'd, 588 F.2d 1378
(4th Cir. 1978), on remand, __ F.Supp. -
(D. Md. 1/5/81), rev. and remanded, 659
F.2d 420 (4th Cir. 1981)(en banc). A
settlement agreement and consent de-
cree were subsequently entered in both
cases. fohnson v. Levine, now Johnson v.
Galley, was consolidated with Washing-
ton v. Keller, nqw Washington v. Tinney,
479 F.Supp. 569 (D. Md. 1979), and an-
other settlemént agreement and supple-
ment to the settlement agreement were
entered in October 1987 and February
1988, respectively.

21. Massachusetts: The maximum
security unit at the state prison in Wal-
pole is being challenged on total condi-
tions. Blake v. Hall, C.A. 78-3051-T (D.
Mass.). A decision for the prison officials
was dffirmed in part and reversed in part
and remanded, 668 F.2d 52 (Ist Cir.
1981). Consent decrees prohibiting pris-
oners sleeping on the floor are in effect
at MCI Concord, Jacobs v. Fair, #86-
81758 (Suffolk Co.), and MCl Walpole
Nolan v. Fair, #84-1360 (Norfolk Co.).
These actions were brought in state
court.

22. Michigan:* The women’s prison
is under court order. Glover v. Johnson,
478 F.Supp. 1075 (E.D. Mich. 1979); fur-
ther order entered, 510 F.Supp. 1019
(1981). In Glover, the Department of
Corrections was found in contempt for
lack of compliance (9/14/89) and is to be
fined $5,000/day if it does not devise a
compliance plan by mid-January 1990 re-
garding educational and vocational pro-
grams equal to those offered males. Four
men’s prisons (Jackson, Marquette, Mich-
igan Reformatory and Riverside) are un-
der consent decree on overcrowding
and other conditions, U.S. v. Michigan,
No. GB84-63, and under court order on
issues not covered by consent decree in
Knop v. Johnson, 685 F.Supp. 636 (W.D.
Mich. 1988). Part of Knop is on appeal.
A monitor was appointed. The Central
Complex of Jackson is under a consent
decree on the same conditions. Hadix v.
Milliken, C.A. 80-73581 (E.D. Mich.
5/13/85).

23. Minnesota: The state has kept
overcrowding in abeyance through use
of sentencing guidelines which take the
number of available prison beds into ac-
count. Also, individual facilities and the
Department of Corrections have been
responsive to the complaints raised by
advocates for prisoners.

24. Mississippi: The entire state
prison system is under court order deal-
ing with overcrowding and total condi-
tions. Gates v. Collier, 501 F.2d 1291




(5th Cir. 1974). :

25. Missouri:* The state peniten-
tiary is under court order on over-
crowding and some conditions. Burks v.
Teasdale, 603 F.2d 59 (8th Cir. 1979),
on remand, 27 Cr.L. 2335 (W.D. Mo.
5/23/80). In 1982 a separate order was
entered on medical issues.

26. Montana: As a sparsely popu-
lated state, Montana’s prison population
has been small= The prison population is
now increasing and problems are occur-
ring in the system.

27. Nebraska: No cases have been
filed dealing with overcrowding; how-
ever, there is an equal protection and
conditions case involving the Nebraska
Center for Women at York. Klinger v.
Nebraska Dept. of Correctional Services,
C.v. 88-L-399.

28. Nevada:* The state peniten-
tiary is under court order on over-
crowding and total conditions. Craig v.

Hocker, C.A. No. R-2662 BRT (D. Nev.)

(consent decree entered 7/18/80). The
new addition to the state penitentiary is
under court order on total conditions.
Phillips v. Bryan, CYR-77-221-ECR (D.

Nev.) (consent decree entered July
1983). Both cases have been consoli-
dated with a new consent decree en-
tered May [9, 1988. A monitor has been
appointed.

29. New Hampshire:* The state
penitentiary is under court order dealing
with total conditions and overcrowding.
Laaman v. Helgemoe, 437 F.Supp. 269
(D. N.H. 1977). An action is pending for
contempt on certain portions toward
the end of the year. Also, the state is
seeking to modify the order based on
changes in the law.

30. New Jersey: For years the
state has been able to stave off massive
overcrowding in the prisons by mandat-
ing that county jails take the overflow
from the state system. Most of the 21|
county jails are under court order. Now
state prisoners are backing up into mu-
nicipal lock-ups.

3. New Mexico:* The entire sys-
tem is under court order on overcrowd-
ing and total conditions. Duran v. Apo-
daca, C.A. No. 77-721-C (D.N.M.)
(consent decree entered 8/1/80). Special
Master appointed June 1983. The district

court’s refusal to vacate the consent de-
cree, 678 F.Supp. 839 (D.N.M. 1988),
was affirmed by the Tenth Circuit,
_F.2d__ (10th Cir. 1989), Nos. 89-
2041 and 88-1442.

32. New York: While no state-
wide comprehensive lawsuits have been
brought, numerous prison facilities are
under court order and injunctive relief
has been obtained for the following
egregious conditions and practices: medi-
cal care (Bedford Hills and Green Ha-
ven); dental care (Bedford Hills); fire
safety (Bedford Hills); segregation condi-
tions (Green Haven, Sing-Sing, Fishkill,
Bedford Hilis, Woodbourne and Ta-
conic); protective custody conditions
{Green Haven); mental heaith care for
segregation prisoners (Attica, Bedford
Hilis). Cases are pending at Auburn, At-
tica, Clinton, Great Meadow, Sing-Sing.
Also, major disturbances at Attica
(1971) and Sing-Sing (1983) were both
related to crowded conditions, lack of
programming, and racial hostility, among
other things. The New York system has
had a phenomenal building program and

—continued on next page
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has thus far kept one step ahead of mas-
sive overcrowding in the prisons. How-
ever, many major county jails are under
court order for overcrowding, as is the
New York City system.

33. North Carolina:* In Septem-
ber 1985, a consent judgment was en-
tered covering overcrowding, staffing,
programming, and medical services in
the 13 units of the state system’s South
Piedmont area. Hubert v. Ward, C-C-80-
414-M (W.D.N.C.). Compliance has
been reached and the case is in a dor-
mant stage; the court no longer has ac-
tive supervision. A lawsuit was filed cov-
ering conditions and crowding at the
Craggy Unit outside of Asheville, N.C.
Epps v. Martin, A-C-86-162 (W.D.N.C.).
Consent decree entered August 1987. A
new prison has been completed and
Craggy has been closed. Settlement was
reached in Small v. Martin, 85-987-CRT
(E.D.N.C.), in December 1988, covering
the remaining 49 road camps on over-
crowding and conditions. Mutz v. Johnson
settled out of court, covering adequacy
of mental health at the women’s prison.
Consent decree in Stacker v. Stephenson
on overcrowding and general conditions
at Caledonia Farm; population cap im-
posed; emphasis on security issues and
reducing violence. Pending cases on ov-
ercrowding and conditions at Odom
Farm, Barnet v. Allsbrook, and Harnett
Correctional Center, Bass v. Stephenson.

34. North Dakota: No cases have

vercrowdmg or
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being operated under a consent decree
on various conditions, Boyd v. Denton,
C.A. 78-1054A (N.D. Ohio 6/83), and
the prison should be closed in 1990.

36. Oklahoma:* The state peniten-
tiary is under court order on total
conditions and the entire state prison
system is under court order on over-
crowding. Battle v. Anderson, 564 F.2d
388 (IOth Cir. 1979). The district
court’s decision to retain jurisdiction to
insure continued compliance was uphégld,
708 F.2d 1523 (10th Cir. 1983). Thedls-
trict court relinquished jurisdiction in
mid-1984 and that decision is on appeal.
All original compliance orders are still in
effect, although the court has ended ac-
tive supervision. The facility remains un-
der permanent injunction. This was re-
cently tested, unsuccessfully, when the
state asked to vacate or amend the orig-
inal order so as to renovate closed hous-
ing due to overcrowding. The court de-
termined that the order is in effect and
would not amend because circumstances
have not changed.

37. Oregon: The state penitentiary
was under a court order on overcrowd-
ing. Capps v. Atiyeh, 495 F.Supp. 802 (D.
Ore. 1980), appeal pending (9th Cir.),
stay granted, 101 S.Ct. 829 (1981). On
remand, the district court determined
there were no Eighth Amendment viola-
tions, but there were constitutional
deficiencies in medical care, fire safety,
and milk pasteurization process at the
prison dalry farm. 559 F. Supp 894 (D.
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931 (M.D. Pa. 1986). Most of the ciaims
have been settled and voluntarily dis-
missed; the asbestos claim is pending and
plaintiffs are monitoring the abatement
schedule. The state prison at Graterford
is being challenged on total conditions,
Hassine v. Jeffes. An appeal is pending on
the denial of class claims. The state
prison at Pittsburgh is under court order
to devise a plan dealing with double-cell-
ing; there are aiso medical and mental
health issues. A monitor is to be ap-
pointed. Tillery v. Owens, ___ F.Supp. __
(W.D. Pa. 1989).

39. Rhode fsland:* The entire state
system is under court order on over-
crowding and total conditions. Palmigi-
ano v. DiPrete, 443 F.Supp. 956 (D.R.l.
1977). A Special Master was appointed
in September 1977. New population
caps were imposed by order in June
1986. Various contempt orders have
been entered. The First Circuit affirmed
the trial court’s opinions and orders of
October 21, 1988 (contempt) and April

, 1989 (sanctions) in all respects on Au-
gust 21, 1989. The trial court ordered
the fines to be used to create a bail fund
to release low-bail detainees. Palmigiano
v. DiPrete, 710 F.Supp. 875 (D.R.l. 989).

40. South Carolina:* The state
penitentiary is being challenged on over-
crowding and conditions. Mattison v. So.
Car. Bd. of Corrections, C.A. No. 76-318.
The entire prison system is under a con-
sent decree on overcrowding and condi-
tions. Plyler v. Evatt, C.A. No. 82 876-O
(I/8/85) Release order j




Hillard, 599 F.Supp. 1025 (D.S.D. 1984).
Overcrowding order reversed on dou-
ble-celling, 830 F.2d 912 (8th Cir. 1987).

42. Tennessee:* The entire system
is under court order for overcrowding
and conditions. Grubbs v. Bradley, 552
F.Supp. 1052 (M.D. Tenn. 1982). Popula-
tion ordered reduced and a Special Mas-
ter was appointed (December [982).
Court enjoined new intake because of
failure to comply with population reduc-
tion orders. Order, 10/25/85. On Octo-
ber 4, 1989, the Sixth Circuit consoli-
dated numerous local jail overcrowding
cases regarding the presence of state
prisoners in the jails into Grubbs. Roberts
v. Tenn. DOC and Carver v. Knox Co.
Sheriff, __F.2d __ (6th Cir. 1989). A
Special Master is to be selected to moni-
tor the jails; population caps have been
recommended. The Tennessee State
Prison in Nashville is under court order
to be closed.

43. Texas: The entire state prison
system has been declared unconstitu-
tional on overcrowding and- conditions.
Ruiz v. Estelle, 503 F.Supp. 1265 (S5.D.
Tex. 12/10/80), stay granted and denied,
650 F.2d 555 (5th Cir. 1981), stay
granted and denied (5th Cir. 1/14/82). A
Special Master has been appointed. On
appeal, the district court order was af-
firmed in part, vacated in part and vacated
without prejudice in part for further hear-
ings. 679 F.2d 1115 (5th Cir. 1982). A
stipulation was reached and a consent
decree entered on the crowding issue in
1985. A contempt order was entered by
the district court on December 3, 1986.
Ruiz v. McCotter, H-78-987-CA (S.D.
Tex.). The contempt order was vacated
April 27, 1987; no fines had been im-
posed. During the summer of 1989 pri-
vate prisons were added as defendants.
Ruiz v. Lynaugh. Because of overcrowd-
ing and backlog into county jails, county
jail litigation implicates Ruiz; the judges
send the cases back and forth. The Spe-
cial Master’s office in Texas is scheduled
for termination March 1990.

44. Utah: The state penitentiary is
being operated under a consent decree
on overcrowding and some conditions.
Nielson v. Matheson, C-76-253 (D. Utah
1979). Prior consent decree had been
ignored because it was considered to
have no teeth. A new suit challenging
double-celling was filed, Baker v. Deland.
A temporary restraining order regarding
double-celling was obtained in June
1989. Soon afterward, contempt pro-
ceedings were brought regarding dou-
ble-celling set for December [989.

45. Vermont: State prison closed
in late 1970s. Extensive use of commu-
nity correctional facilities. Higher secu-
rity prisoners sent to other states.

46. Virginia:* The state prison at
Powhatan is under a consent decree

dealing with overcrowding and condi-
tions. Cagle v. Hutto, 79-0515-R (E.D.
Va.). The maximum security prison at
Mecklenburg is under court order deal-
ing with various practices and conditions.
Brown v. Hutto, 81-0853-R (E.D. Va.)

(consent decree entered April 1985).

The state penitentiary at Richmond was?.
challenged on the totality of conditions.’*

Shrader v. White, C.A. No. 82-0247-R ,“?’

(E.D. Va.). Trial court dismissed the
complaint in June 1983. The court of ap-
peals affirmed and remanded in part, f;{al
F.2d 975 (4th Cir. 1985). The remand
was settled in 1987, covering security
issues.

47. Washington:* The state refor-
matory is being challenged on over-
crowding and conditions. Collins v. Rhay,
C.A. No. C-7813-V (W.D. Wash.). The
state penitentiary at Walla Walla has
been declared unconstitutional on over-
crowding and conditions and a Special
Master has been appointed. Hoptowit v.
Ray, C-79-359 (E.D. Wash. 6/23/80),
aff'd in part, rev'd in part, vacated in part
and remanded, 682 F.2d 1237 (9th Cir.
1982). In a later appeal, Hoptowit v.
Spellman, 753 F.2d 779 (9th Cir. 1985),
the court of appeals affirmed the findings
of the district court on remand with re-
spect to the conditions of confinement
and remanded the case for the entry of
an order, which was filed April 10, 1986.
Defendants’ motion to dissolve the in-
junction was denied on May 22, 1987.

48. Woest Virginia: The state peni-
tentiary at Moundsville is under court
order on overcrowding and conditions.
Crain v. Bordenkircher, #81-C-320R (Cir-
cuit Court, Marshall County 6/21/83).
Decision affirmed by West Virginia Su-
preme Court in 1986. A Special Master
has been appointed. The West Virginia
Supreme Court ordered the state peni-
tentiary at Moundsville closed by mid-
1992. Crain v. Bordenkircher, 44 Cr.L.
2374 (W.Va. Sup. Ct. App. 1989). The
Huttonsville Correction Center is also
under court order with respect to con-
ditions. Nobles v. Gregory, #83-C-244
(Randolph Co. Cir. Ct. 2/22/85). On-
going enforcement proceedings
continue.

49. Wisconsin:* The state prison at
Waupun is under a court order on over-
crowding. Delgado v. Cady, 576 F.Supp.
1446 (E.D. Wisc. 1983).

50. Wyoming:* The state peniten-
tiary was being operated under terms of
a stipulation and consent decree. Bustos
v. Herschler, C.A. No. C76-143-B (D.
Wyo.). The federal court relinquished ju-
risdiction in early 1983 and that prison is
now closed.

51. District of Columbia:* The
District jails are under court order on
overcrowding and conditions. Inmates of
D.C. Jail v. Jackson, 416 F.Supp. 119

(D.D.C. 1976), Campbell v. McGruder,
416 F.Supp. 100 and 111 (D.D.C. 1976),
dffirmed and remanded, 580 F.2d 521
(D.C. Cir. 1978). On remand, the court
ordered a limit on the period of double-
celling and increase in staff, 554 F.Supp.
562 (D.D.C. 1982). In 1985, the district
court held conditions at the jail required
an order that intake be enjoined. A con-
sent decree requiring reduction in popu-
lation was entered August 22, [985. In-
mates of D.C. Jail v. Jackson, #75-1668
(D.D.C.). Several facilities at the Lorton
Complex, the Ristrict’s prison, are un-
der court ordey; for overcrowding and
conditions. Theéfe are population caps in
place in both the Central Facility and the
Maximum Security Facility. Twelve John
Does v. Barry, #80-2136 (D.D.C.) (Cen-
tral); John Doe v. District of Columbia,
#79-1726 (D.D.C.) (Maximum). Con-
tempt orders entered. Twelve John Does
v. District of Columbia, 855 F.2d 874
(D.C. Cir. 1988). On December 22,
1986, Lorton’s medium security Occo-
quan facilities came under court order
and a population cap was imposed. In-
mates of Occoquan v. Barry, 650 F.Supp.
619 (D.D.C.), vacated and remanded, 844
F.2d. 828 (D.C. Cir. 1988), motion for
rehearing en banc denied, 850 F.2d. 796
(1988) (dissenting opinions and separate -
statements). Trial on remand in January
1989. Facility found unconstitutional in
June 30, 1989 remand opinion and or-
der; defendants ordered to devise a plan
to alleviate constitutional violations, 717
F.Supp. 854 (D.D.C. 1989).

52. Puerto Rico: The Common-
wealth Penitentiary is under court order
on overcrowding and conditions. Marti-
nez-Rodrigues v. Jiminez, 409 F.Supp. 582
(D.P.R. 1976). The entire Common-
wealth prison system is under court or-
der dealing with overcrowding and con-
ditions. Morales-Feliciano v. Barcelo, 497
F.Supp. 14 (D.P.R. 1979). A Special Mas-
ter was appointed in 1986. District
court orders of contempt and daily fines
have been affirmed by the First Circuit,
—F.2d __ (Ist Cir. 9/26/89).

53. Virgin Islands: Territorial
prison is under court order dealing with
conditions and overcrowding. Barnes v.
Gov't. of the Virgin Islands, 415 F.Supp.
1218 (D.V.L. 1976).

Summary

Entire Prison System Under Court Order or
Consent Decree

Nine jurisdictions: *Alaska, Florida, Mis-
sissippi, *New Mexico, *Rhode Island,
*South Carolina, *Tennessee, Texas,
Puerto Rico

Major Institution(s} in the State/jurisdiction

Under Court Order or Consent Decree

Thirty-four jurisdictions: *Arizona, *Cali-
— continued on page twenty
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AIDS UPDATE

Judy Greenspan

State prison systems are re-evaluating
their policies on the management and
treatment of AIDS in light of new medi-
cal developments and an increase in class
action lawsuits. A recent telephone sur-
vey reveals dramatic shifts in two impor-
tant areas: segregation of infected pris-
oners, and mandatory testing for the
Human Immunodeficiency Virus (HIV).

States Move Toward
Mainstreaming of HIV-infected
Prisoners

More states are moving towards the
mainstreaming of HIV-positive prisoners
into the general prison population. This
reversal in policy has come about, ad-
ministrators say, because of three fac-
tors: ) recently filed lawsuits, 2) the
high cost of keeping those prisoners seg-
regated, and 3) updated medical infor-
mation. In a 1988 survey, the National
Prison Project reported that 10 state
systems segregated all HIV-positive pris-
oners. Over the past year, the states of
Arizona, South Dakota, Wyoming, and
Tennessee have reversed their segrega-
tion policies and now mainstream HIV-
infected prisoners into the general
prison population. Colorado and Georgia
are moving in that direction.

In addition, prodded by the recent
Connecticut AIDS desegregation settle-
ment in Smith v. Meacham, several states
which now segregate prisoners with full-
blown AIDS, such as Massachusetts, are
seriously considering changing their
policies.

Lawsuits against departments of cor-
rection like the three currently pending
in the state of California against the seg-
regation of HIV-positive prisoners, have
definitely served as an incentive to main-
stream HIV-infected prisoners.

-
Increase in Mandatory Testing

The most negative and alarming trend
regarding AIDS in prison, however, is
the increase in the number of states
now conducting mandatory testing for
HIV. The 1988 NPP survey reported
that |2 states tested all prisoners on en-
try. Our 1989 phone survey indicates
that number has risen to 17, and in-
cludes Alabama, Colorado, Georgia,
Idaho, lowa, Michigan, Mississippi, Mis-
souri, Nebraska, Nevada, New Hamp-

Judy Greenspan is the AIDS information
coordinator at the National Prison Project,
and contributes a regular column to the
NPP JOURNAL on AIDS.
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shire, North Dakota, Oklahoma, Rhode
Island, Utah, West Virginia and Wyo- .
ming. The only positive sign here is that;,
even after testing, fewer states segre- %
gate those who do test positive. &

P

Studies Show Voluntary Testing .

More Effective ;

Health educators who specialize in’
AIDS in prison continue to support edu-
cation, counseling and voluntary testing as
the most enlightened response to HIV
infection and AIDS. Two recent studies
by corrections and public health officials
in Wisconsin and Oregon conclude that
given ongoing, quality AIDS education
and counseling by trained people (includ-
ing peer counselors), prisoners who have
engaged in high risk behavior, such as
unprotected sex and sharing needles,
will come forward to be tested. In fact,
the Oregon study, “HIV Testing in Pris-
oners: Is Mandatory Testing Mandatory?”
which appeared in the July 1989 issue of
the American Journal of Public Health,
helped defeat a plan in the state legisla-
ture for forced HIV testing.

AZT and Pentamidine Still Not
Provided in All States

Unfortunately, the recent pronounce-
ment by the U.S. Public Health Service
regarding the benefits of early drug
therapies and treatment for asympto-
matic HIV-infected individuals may en-
courage other states to initiate manda-
tory testing programs for their prison
population. This would indeed be a step
backward for the management of AIDS
in prison.

A handful of states, including New
York and New Jersey, are considering
providing early treatment of AZT and
pentamidine to asymptomatic prisoners,
while many states search for funds for a
more modest AZT treatment program
for prisoners with AIDS. A few states,
such as Missouri and Maine, do not even
provide AZT. Many prisoners from a
cross-section of state systems write to
the National Prison Project complaining
that they have clear signs of opportunis-
tic infections associated with AIDS and
are not receiving AZT. Medical and cor-
rectional staffs cite cost as the reason
for denial of AZT treatments.

A recent article in the September 15,
1989 Journal of the American Medical As-
sociation states that, nationwide, early
treatment will cost an already under-
funded health-care system over $5 bil-
lion per year. This figure is even consid-
ered low by some observers and the
article is not optimistic about securing

government funding for early treatment
and intervention for asymptomatic HIV-
positive individuals.

A massive infusion of funds to the
state and federal prison systems for early
treatment will be necessary. Testing,
particularly if it is mandatory, without
appropriate counseling and the accessi-
bility of early treatment, can have ex-
tremely negative consequences for HIV-
infected prisoriers.

The National Prison Project’s 1990
AIDS in Prison Bibliography is now avail-
able for $5 from our office. It includes an
updated legal case list, a resource direc-
tory for AIDS educators, and recent policy
directives on the management of AIDS and
HIV in state prison systems.

FOR THE

B Two foundations have awarded gen-
erous grants to support the National
Prison Project’s work in AIDS education
and litigation. The Public Welfare Foun-
dation renewed a one-year grant of
$40,000 to continue our AIDS education
work. It was largely due to their sup-
port last year that the Project was able
to print the AIDS booklet, AIDS in
Prison: The Facts for Inmates and Officers,
which is available in both English and
Spanish (see publications page for more
information). Both booklets have been
widely distributed and continue to be in
demand.

In late October, the Aaron Diamond
Foundation awarded the AIDS Project a
two-year grant of $50,000. The grant
will fund the Project’s education and liti-
gation programs and bolster its ability to
meet the growing number of requests
for information and assistance.

M In the Spring 1989 JOURNAL, editor
Jan Elvin explored the reasons behind the
decrease in Washington State’s prison pop-
ulation. In November, the JOURNAL re-
ceived a letter (also addressed to Correc-
tions Compendium, which had reprinted
the article) from William C. Collins, co-
editor of the Correctional Law Reporter,
a publication out of Washington State.

Mr. Collins’ Jetter brings us up to date:

As of November 6, the current DOC
population was just over 6,500, or
within 50 of the Department’s defined
operating capacity. Just over 400 board-
ers remained housed in Washington pris-
ons, most of these from the federal
system. The number of boarders is
decreasing.

in what shocked a number of experi-




enced hands in the Washington prison
system, the Governor recently called for
the construction of over 2,200 new
prison beds by the end of the 1991
biennium and over 3,300 new beds by
1996. So much for excess bed space.
Of additional concern is that the pro-
jections the governor was considering
were just for increased drug related
crime. Washington’s political winds ap-
pear to be blowing up a storm for sex
offenders which probably will culminate
in substantial increases in the length of
time being served by many persons fall-

The National Prison
| Project JOURNAL,

$25/yr. $2/yr. to prisoners.

The Prisoners Assistance
" Directory, the result of a na-
tional survey, identifies and de-
4 scribes various organizations
4.? and agencies that provide as-
‘...lll sistance to prisoners. Lists
national, state, and local orga-
% nizations and sources of assis-
‘l] tance including legal, library,
\7 ] medical, educational, employ-
- ment and financial aid. 8th Edi-
| tion, published December
1988. Paperback, $25 prepaid
from NPP.

Offender Rights Litigation:
Historical and Future De-
velopments. A book chapter
by Alvin }. Bronstein published
in the Prisoners’ Rights

. Sourcebook (1980). Traces
> the history of the prisoners’
rights movement and surveys
the state of the law on various
Z; prison issues (many case cita-

; tions). 24 pages, $3.00 prepaid
from NPP.

QTY. COST
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The National Prison Project
1616 P Street, NW
Washington, D.C. 20036

ing into this category. Thus the projec-
tions may .actually understate the popula-
tion increases we can expect absent
some dramatic change of direction in
criminal justice.

Perhaps the only silver lining on the
cloud raised by the Governor’s an- %
nouncement is that the attention of the =
public and the legislature is being fo-
cused on at least one cost of the war ¢
drugs—a massive expenditure in correc-~
tions—before our prisons are ready to
burst and in time to do something abput
the projected population increases. Time

‘=g PUBLICATIONS

The National Prison Proj-
_[_ ect Status Report lists by
_. state those presently under
. court order, or those which
have pending litigation either
involving the entire state
prison system or major institu-
tions within the state. Lists
only cases which deal with
overcrowding and/or the total
conditions of confinement.
(No jails except District of
* Columbia.) Periodically up-
dated. $3 prepaid from NPP.

Bibliography of Women in
__J_ Prison Issues. A bibliography
of all the information on this
subject contained in our files.
-~ Includes information on abor-
tion, behavior modification
: programs, lists of other bibli-
ographies, Bureau of Prison
policies affecting women in
prison, juvenile girls, women in
'~ jail, the problem of incarcer-
- ated mothers, health care, and
general articles and books. $5
- prepaid from NPP.

A Primer For Jail Litiga-
tors is a detailed manual with
practical suggestions for jail lit-
igation. It includes chapters on
legal analysis, the use of ex-
pert witnesses, class actions,
attorneys’ fees, enforcement,
discovery, defenses’ proof,
remedies, and many practical
suggestions. Relevant case cita-
tions and correctional stan-
QTY.cosT¥ dards. Ist Edition, February

NAME

will tell if this early announcement has
any positive effects.

So the good old days of excess capac-
ity and rent-a-cell programs seem to be
over in the Pacific Northwest.

—William C. Collins

Co-Editor, Correctional Law Reporter

The electronic monitoring photo
that ran on page 8 of the Fail 1989
issue of the NPP JOURNAL was not
credited. The credit should have read:

Gregg Rumng/Courtesy NIJ/NCJRS.
3

1984. 180 pages, paperback
$15 prepaid from NPP.

The Jail Litigation Status

I Report gives a state-by-state
listing of cases involving jail
conditions in both federal and
state courts. The Report cov-
ers unpublished opinions, con-
sent decrees and cases in
. progress as well as published
=% decisions. The Report is the _

first nationwide compilation of

litigation involving jails. st

Edition, published September

1985. $15 prepaid from NPP.

AIDS in Prison Bibliog-
raphy lists resources on AIDS
in prison that are available
_, from the National Prison Proj-
» ect and other sources, includ-
ing corrections policies on
AIDS, educational materials,
medical and legal articles, and
% recent AIDS studies. $5 pre-

: paid from NPP.

AIDS in Prisons: The Facts
for Inmates and Officers is
a simply written educational
tool for prisoners, corrections
¢ staff, and AIDS service provid-
\\‘ ers. The booklet answers in an
easy-to-read format commonly
asked questions concerning
the meaning of AIDS, the
\‘ medical treatment available, le-
1 gal rights and responsibilities.
Also available in Spanish. Sam-
ple copies free. Bulk orders:
100 copies/$25. 500 copies/$100.

qrv.cost 1,000 copies/$150 prepaid.

ADDRESS

CITY, STATE, ZIP

WINTER 19%0 19




The following are major developments
in the Prison Project’s litigation program
since September |, 1989. Further details
of any of the listed cases may be ob-
tained by writing the Project.

Anderson v. Orr—This case challenges
conditions in Indiana’s Westville Correc-
tional Center. Prison officials appear to
be making a good faith effort to comply
with the terms of the settlement agree-
ment. Due to continued abusive prac-
tices in the psychiatric unit, however,
we threatened to bring contempt pro-
ceedings, and these practices were then
corrected. Local counsel will assume pri-
mary responsibility for monitoring com-
pliance in this case.

Dickerson v. Castle—This case chal-
lenges conditions and overcrowding in
the Delaware prison system. After dis-
covering defendants had failed to comply
with the terms of the settlement agree-
ment, plaintiffs’ attorneys filed a con-
tempt motion in November on the is-
sues of overcrowding, ventilation and
legal access.

Duran v. Carruthers—This is a total-
ity of conditions case against the entire
New Mexico state prison system. On
September 15, the Tenth Circuit de-
cided in the plaintiffs’ favor on defend-
ants’ appeal on their motion to modify
the terms of the consent decree as well
as on appeals from two recent fee
awards. The court affirmed both lower
court decisions in all respects.

Macer v. DiNisio/Dotson v. Satter-
field—The Prison Project and the Mary-
land ACLU are challenging conditions
and practices in two jails on Maryland’s
Eastern Shore. In Macer, which chal-

S

lenges conditions at the Talbot County
Jail, counsel reached final agreement on 3
all issues. We are awaiting court
approval.

Palmigiano v. DiPrete—This cas
challenges conditions in the Rhode Iskind
prison system. The defendants contirilie
to be completely out of compliance with
various court-ordered population caps
and major contempt hearings will be
held in the next few months after com-
pletion of current discovery efforts.

Spear v. Waihee— This case challenges
conditions at two Hawaii facilities. At

4,,",7 St

HIGHLIGHTS

the request of the Hawaii Senate, and
with the Prison Project’s assistance, the
Governor appointed a special master to
oversee the Corrections Department.
Kip Kautsky, the appointee, will meet
with plaintiffs’ counsel and members of
the expert panels in Spear in early 1990
to discuss their.gconcerns about continu-
ing problems injthe Hawaii facilities.

U.S. v. Michigan—This is a state-wide
Michigan prison conditions case. On No-
vembef 3, at the conclusion of a three-
day hearing, the judge entered an excel-
lent order on classification.

Status Report _cntinued fiom

fornia, ¥*Colorado, *Connecticut, *Dela-
ware, Georgia, *Hawaii, *Illinois, *Idaho,
*Indiana, lowa, Kansas, *Kentucky, Loui-
siana, *Maryland, Massachusetts, *Michi-
gan, *Missouri, *Nevada, *New Hamp-
shire, New York, *North Carolina,
*Ohio, *Oklahoma, Oregon, *Pennsylva-
nia, *South Dakota, Utah, *Virginia,
*Washington, West Virginia, *Wisconsin,
*District of Columbia, Virgin Islands

Formerly Under Court Order or Consent
Decree-Currently Released from Jurisdiction
of the Court

Three jurisdictions: *Alabama, *Arkansas,
*Wyoming

Pending Litigation

Nine jurisdictions: *California, *Connect-
icut, Georgia, lllinois, Massachusetts, Ne-
braska, *North Carolina, *Pennsylvania,
*Utah

Special Masters/Monitors/Mediators
Appointed
Twenty-three jurisdictions: *Alabama,

page seventeen
*Alaska, *Arizona, *Arkansas, *California,
*District of Columbia, Florida, Georgia,
*Hawaii, *ldaho, *Illinois, Louisiana,
*Michigan, *Nevada, *New Mexico,
*Pennsylvania, *Rhode Island, *South
Carolina, *Tennessee, Texas, Washing-
ton, West Virginia, Puerto Rico

Prison Systems Under Court Order and
Cited for Contempt

Eight jurisdictions: *Alabama, *Michigan,
Mississippi, *Rhode Island, Texas, Vir-
ginia, *District of Columbia, Puerto Rico

Not Involved (to date) in Overcrowding or
Conditions Litigation

Five jurisdictions: Minnesota, Montana,
New Jersey, North Dakota, Vermont

Note: There is some overlap between
the second and fourth categories be-
cause in some states where one or more
facilities are under court order, others in
that state are presently being challenged
(e.g., Ninois). &

National Prison Project

American Civil Liberties Union Foundation

1616 P Street, NW, Suite 340
Woashington, D.C. 20036
(202) 331 0500
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