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SUMMARY

The FCC has the sole authority to regulate interstate telecommunications services. The
Petitioners have been urging the FCC to exercise its authority to ensure that “fair”, “just” and
“reasonable” telephone rates are charged to inmates and their friends and families for more than
12 years. Despite the fact that the Petitioners filed two separate proposals to provide relief to the
affected parties, the FCC has failed to act.

Since 2001, when the U.S. District Court directed the FCC to address this issue “with
dispatch,” Inmate Calling Service providers have benefited from this inaction, and have made
billions of dollars by charging rates that far exceed the cost of providing ICS services. As a
result, inmates, their families, and our larger society, have suffered greatly. During this same
time, the technology involved in providing ICS calls has led to enormous cost-savings for the ICS
providers, but ICS customers have not enjoyed concomitant relief through reduced rates. The
only parties benefiting from these technological developments are the ICS providers and the
state, county and local prisons which divide the spoils of these excess profits through revenue-
sharing practices.

As demonstrated herein, the lack of FCC oversight to ensure just and reasonable ICS
rates, has caused significant harm to millions of people each year. Despite calls from many
organizations, including the FCC’s Consumer Advisory Committee, the National Association of
Regulatory Utility Commissioners, the American Bar Association, the American Correctional
Association, and U.S. and state legislators, the FCC has failed to act.

The issuance of the Notice of Proposed Rulemaking in this proceeding reflects the FCC’s
opportunity to end the abuses in the ICS industry and provide substantial relief to those who are
directly and adversely affected. The urgent need for FCC action is clear, and there is no

legitimate question that the FCC has the authority to provide the relief the Petitioners seek.
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Before The
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of: )
)
) WC Docket No. 12-375
Rates For Interstate Inmate )
Calling Services )
COMMENTS

Martha Wright, Dorothy Wade, Annette Wade, Ethel Peoples, Mattie Lucas, Laurie
Nelson, Winston Bliss, Sheila Taylor, Gaffney & Schember, M. Elizabeth Kent, Katharine Goray,
Ulandis Forte, Charles Wade, Earl Peoples, Darrell Nelson, Melvin Taylor, Jackie Lucas, Peter
Bliss, David Hernandez, Lisa Hernandez, Vendella F. Oura, along with The D.C. Prisoners’ Legal
Services Project, Inc., Citizens United for Rehabilitation of Errants, the Prison Policy Initiative,
and The Campaign for Prison Phone Justice (jointly, the “Petitioners”) hereby submit these
Comments in response to the Notice of Proposed Rulemaking, released on December 28, 2012,
in the above-captioned proceeding.!

In the NPRM, the Federal Communications Commission (“FCC”) granted two long-
pending petitions for rulemaking, filed in 2003 and 20072, which sought to establish just and

reasonable “charges, practices, classifications, and regulations” relating to inmate calling

1 Rates for Interstate Inmate Calling Services, Notice of Proposed Rulemaking, 27 FCC
Red 16,629 (2013)(the “NPRM”). The NPRM was published in the Federal Register on January
22, 2013, and established March 25, 2013 as the deadline for filing Comments in this
proceeding. 78 FED REG 4369 (rel. Jan. 22, 2013).

2 See Implementation of the Pay Telephone Reclassification and Compensation
Provisions of the Telecommunications Act of 1996, Petition of Martha Wright et al. for
Rulemaking or, in the Alternative, Petition to Address Referral Issues in Pending Rulemaking,
CC Docket No. 96-128 (filed Nov. 3, 2003) (the “First Wright Petition”); See also
Implementation of the Pay Telephone Reclassification and Compensation Provisions of the
Telecommunications Act of 1996, Petitioners’ Alternative Rulemaking Proposal, CC Docket No.
06-128, at 4-6 (filed Mar. 1, 2007) (the “Alternative Wright Petition”).



services (“ICS”).3 Despite the fact that both the First Wright Petition and the Alternative
Wright Petition were separately released for public comment, and an extensive record was
established for each, the NPRM requested that the record be updated, and specifically required
the ICS providers to submit relevant cost data.4

As detailed below, the Petitioners urge the FCC to adopt benchmark ICS rates for
interstate calls originating from public, private, state, county, and local correctional and
detention facilities. The Alternative Wright Petition sought the establishment of benchmark
ICS rates of $0.20 per minute for debit calls, and $0.25 per minute for collect calls, with no per-
call charge. The Alternative Wright Petition demonstrated that these benchmark ICS rates were
just and reasonable, and still would have delivered a fair return to the ICS providers. Despite
this showing, the ICS providers repeatedly rejected the proposed benchmark rates, and the FCC
failed to take action over the intervening 5 years.

During this period, while the Petitioners awaited FCC action, the state of the ICS
industry has changed considerably. Only four ICS providers now account for nearly all
telephone services provided to inmates, and two ICS providers, and Global Tel*Link
Corporation (GTL) and Securus Technologies, control more 70% of the market. The
consolidation of the ICS providers has led to large, centralized ICS systems, whereby all calls
leaving correctional and detention centers are routed first to the ICS providers’ call centers,
where the applicable security safeguards are applied. As discussed below, the consolidation of
the ICS providers, and the centralized application of safety protocols, has led to the substantial

reduction in the costs associated with providing ICS. While the Alternative Wright Petition

3 47 U.S.C. § 201(b) (2012) (“All charges, practices, classifications, and regulations for and
in connection with such communication service, shall be just and reasonable, and any such
charge, practice, classification, or regulation that is unjust or unreasonable is declared to be
unlawful.”).

4 NPRM, 27 FCC Rcd at 16,637.



sought to establish per-minute rates of $.20 and $.25 respectively, those rates are no longer just
and reasonable.
Therefore, it is now incumbent upon the FCC to establish a benchmark ICS rate cap at

$0.07 per minute, for debit, pre-paid, and collect calls, with no per-call rate, and

no other ancillary fees or taxes, from all private, public, state, county and local

correctional and detention facilities. Any justification for rates above the proposed $0.07

per minute benchmark ICS rate has evaporated during this long-pending proceeding. Moreover,
this proposed rate will continue to provide the ICS providers a fair profit for their services,

regardless of the size of the institution or the volume of originating calls from any given facility.

BACKGROUND

The individually-named parties to this proceeding are the original plaintiffs in a class
action brought in the United District Court for the District of Columbia against Corrections
Corporation of America in 2000, seeking to set aside exclusive telephone contracts among the
private prisons and certain telephone companies. The matter was subsequently referred to the
FCC in August 2001 to act “with dispatch.”s These parties have prosecuted actively this action
through The D.C. Prisoners’ Legal Services Project, Inc., before the FCC since 2001, and await a
determination from the FCC on their proposals.

Citizens United for Rehabilitation of Errants (CURE) is a grassroots criminal justice
reform organization with 18,000 members throughout the country. Approximately 60% of
CURE’s members are incarcerated; many of their members have loved ones who are

incarcerated. CURE has been working since the 1990s to reduce the high cost of calls for

5 Wright v. Corrections Corp. of America, C.A. No. 00-293 (GK), Memorandum Opinion,
slip op. at 15 (D.D.C. Aug. 22, 2001). A copy is provided as Exhibit A.
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incarcerated persons and their loved ones. Since 2000, CURE has conducted the eTc Campaign
(Equitable Telephone Charges) whose sole purpose is to promote lower prison phone rates.®

The non-profit, non-partisan Prison Policy Initiative was founded in 2001 to examine
how the American system of incarceration negatively impacts everyone, not just the
incarcerated. In 2012, the organization prepared the report "The Price To Call Home: State-
Sanctioned Monopolization In The Prison Phone Industry," on how the inmate calling service
industry hurts families and undermines public safety. 7

The Campaign for Prison Phone Justice is a national effort challenging high prison
phone rates, including kickbacks to prisons from ICS providers. The Campaign is advocating
across the country that those entities having authority over the rates should lower them where
they are not reasonable. The Campaign is jointly led by the Media Action Grassroots Network,
Working Narratives, Prison Legal News and diverse civil and human rights organizations. The
campaign is also working with Participant Media as part of the social action campaign for Ava
DuVernay’s film Middle of Nowhere.

The Petitioners represent just a small fraction of the parties seeking ICS reform. As
noted in the NPRM, there is substantial focus in and concern about the “wide disparity among
interstate interexchange ICS rate levels and significant public interest concerns.”® However, this
substantial interest is not a recent phenomenon.

The Petitioners, along with many other national, state, and local public interest and
social justice organizations have been urging rate reform for years. Despite these efforts, the
First Wright Petition and the Alternative Wright Petition remained pending before the FCC for

years after the District Court directed the FCC to act “with dispatch.” The NPRM asks the

6 See www.etccampaign.com.
7 www.prisonpolicy.org/phones/report.html (Sept. 11, 2012).
8 NPRM, 27 FCC Red at 16,629.



parties to refresh the record on many of the points that have been extensively and repeatedly
addressed by the Petitioners and the ICS providers since 2003.

As discussed below, while the statutory obligations of the FCC have not changed over the
intervening years, the “facts on the ground” have changed considerably. Technology has driven
the actual cost of ICS calls to a fraction of what they were when the petitions were filed, thus
eliminating any reasonable explanation for charging exorbitant ICS rates to customers. Since
the parties to the ICS contracts share in the bounty of excessive profits earned under the
agreements, there is no incentive for either party to take into account the interests of the actual
customers. Thus, the need for the FCC’s intervention to establish “just and reasonable” rates is
both real and immediate.

DISCUSSION

l. THE FCC HAS STATUTORY AUTHORITY TO ESTABLISH PETITIONER’S
PROPOSED RATES.

In the NPRM, the FCC requests comment on the “scope of the Commission’s legal
authority to regulate ICS.”9 The NPRM focuses both on Sections 276 and 201 of the
Communications Act of 1934, as amended (the “Act”) as possible sources for such authority.
The NPRM also raises issues with respect to the transmission of calls using VoIP technology,
and asks whether the use of VoIP “impacts” the statutory analysis.°

As discussed below, there is no legitimate question that the Act provides the FCC with
sufficient authority to regulate all ICS rates and practices. Section 276 was written specifically
to apply to inmate telephone service,”* and Section 201(b) prohibits unjust and unreasonable

rates and practices.’2 These provisions apply to ICS providers regardless of the transmission

9 NPRM, 27 FCC Rcd 16,647.
10 Id.

n 47 U.S.C. § 276 (2012).

12 47 U.S.C. § 201(b) (2012).



service being used, and must lead to the FCC’s regulation of ICS rates in the form of a

benchmark of setting maximum allowable per-minute rates.

1. Section 276 Of The Communications Act Requires FCC Action.

Congress granted the FCC explicit authority to regulate ICS under Section 276 of the Act.
Section 276 directs the FCC to “establish a per call compensation plan to ensure that all
payphone service providers are fairly compensated for each and every intrastate and interstate
call,”»3 and specifically includes “inmate telephone service in correctional institutions” in the
definition of “payphone services.”*4

In implementing this provision, the FCC has held that “fair compensation” to payphone
service providers is not a one-way street. Instead, Section 276 requires that rates “balance the
interests of [payphone service providers] and those parties that will ultimately pay” the required
compensation, so that rates are “fair to both payphone owners and the beneficiaries of these
calls.”s The FCC ultimately utilized a “bottom-up” methodology to determine what a “fair”
compensation rate would be in the context of payphone services. This “bottom-up” approach
looked at the separate cost elements involved in a call, and established a rate that survived
judicial review. In upholding the “fair” rate, the U.S. Court of Appeals determined that the
FCC’s approach that involved the examination of the separate cost elements was appropriate.®

Moreover, federal courts have recognized the FCC’s jurisdiction under Section 276 to
address ICS rates and practices. For example, in referring the Wright case to the FCC under the

doctrine of primary jurisdiction, the district court said, “Congress has given the FCC explicit

13 47 U.S.C. § 276(b)(1)(A) (2012).
14 47 U.S.C. § 276(d) (2012).

15 See Implementation of the Pay Telephone Reclassification and Compensation
Provisions of the Telecommunications Act of 1996, Third Report and Order, 14 FCC Red 2545,
2570-2571, 2579 (1999) affd, Am. Pub. Commc'ns Council v. FCC, 215 F.3d 51, 58 (D.C. Cir.
2000).

16 Id.



statutory authority to regulate inmate payphone services in particular.””? Another federal
district court has also recognized that “Section 276 directs the FCC to create and administer
regulations concerning the provision of payphone services, including both interstate and
intrastate calls,” and that “Section 276 grants the FCC specific authority to regulate inmate
payphone service.”8

In fact, at least one of the ICS providers has already conceded the applicability of Section
276 to the instant matter. In particular, T-Netix (now Securus) stated:

As the Commission has consistently held, inmate payphones are governed by

Section 276 just as are public payphones...the Commission may exert federal

authority over the rates applied to inmate phones...[and]...Section 276 would

operate to prohibit any state authority from imposing or permitting site

commissions for inmate services.9

Finally, the U.S. Supreme Court has affirmed the role of Section 276 in prescribing rates,
and noted the interplay between the authority of Section 276 to establish rates, and the agency’s
authority under Section 201, discussed infra, to address unreasonable rates and practices.2°
Therefore, there can be no doubt that the FCC may use its authority under Section 276 to
examine and to regulate ICS phone rates and practices.

2. Section 201 Of The Communications Act Requires Just And
Reasonable Rates.

Section 201(b) provides the FCC with the broad legal authority to regulate ICS.2* Under

Section 201(b), the FCC has general authority to prescribe rules and regulations to prohibit

17 Wright v. Corrections Corp. of America, C.A. No. 00-293 (GK), Memorandum Opinion,
slip op. at 8 (D.D.C. Aug. 22, 2001) (citing 47 U.S.C. § 276(d)).

18 Fair v. Sprint Payphone Svcs., Inc., 148 F. Supp. 2d 622 (D.S.C. 2001).

19 See Initial Comments of T-Netix, Inc., filed May 24, 2002, pg. 6 (T-Netix merged with
Evercom Systems, Inc. on September 9, 2004).

20 See Global Crossing Telecommunications, Inc. v. Metrophones Telecommunications,
Inc., 550 U.S. 124 (2007)(“[Section 276] nowhere forbids the FCC to rely on §201(b). Rather, by
helping to secure enforcement of the mandated regulations the FCC furthers basic §276
purposes.”).

21 47 U.S.C. § 201(b) (2012).



unjust and unreasonable interstate charges and practices related to interstate and foreign
communications.

As applied in this proceeding, Section 201(b) provides the FCC with the authority to (i)
prohibit unjust or unreasonable rates, (ii) disallow an additional call set-up charge when
inmates’ calls are disconnected, mandate that ICS providers offer debit calling, and (iii) prohibit
ancillary charges such as those imposed for adding additional funds to a pre-paid ICS account.
Specifically, Section 201(b) of the Act provides that, “[a]ll charges [or] practices . . . for and in
connection with [interstate or foreign communication by wire or radio] . . . shall be just and
reasonable, and any such charge [or] practice . . . that is unjust or unreasonable is hereby
declared to be unlawful.”22

In addition, Section 201(b) authorizes the FCC to “prescribe such rules and regulations
as may be necessary in the public interest to carry out the provisions of this chapter.”3 In the
recent Connect America Fund Order, relying on Supreme Court precedent, the FCC confirmed
that its “rulemaking authority under 201(b) explicitly gives the FCC jurisdiction to make rules
governing matters to which the 1996 Act applies. . . .”24

An ICS telephone call fits squarely within the definition of interstate or foreign
communication by wire or radio, and the FCC may therefore prescribe rules and regulations to
ensure that ICS charges and practices are just and reasonable. The language of Section 201(b) is
expansive, granting the FCC jurisdiction to prohibit all unjust and unreasonable practices in
connection with interstate or foreign communication by wire or radio. Section 201(b) makes no
distinction between services provided at privately- and publicly-administered facilities.

Moreover, federal courts across the nation have determined that the FCC has primary

jurisdiction to resolve this matter. For example, the 7th Circuit explicitly confirmed that a claim

22 Id.
23 Id.
24 Connect America Fund, Report and Order and Further Notice of Proposed Rulemaking,

26 FCC Red 17,663 (2011) (citing AT&T v. lowa Utils. Bd., 525 U.S. 366, 380 (1999)).
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that ICS providers charge unreasonably high rates falls “squarely within the FCC’s
jurisdiction.”2s  The court further explained that a comparison of ICS rates to the rates of
comparable calls of other persons is within the primary jurisdiction of the regulatory agency.2¢
Indeed, as noted above, the District Court for the District of Columbia directed the class
action Petitioners in this case to bring their claims to the FCC in accordance with the doctrine of
primary jurisdiction. In directing the plaintiffs to file their complaints with the FCC, the court
said, “First and foremost, the FCC is statutorily charged with handling all claims contesting the
reasonableness of telephone rates. 47 U.S.C. § 201(b) . . . Consequently, courts routinely refer
rate challenges to the FCC.”2? The court continued, “Significantly, the FCC, in exercising its
mandate to regulate the reasonableness of rates, is authorized to reject inclusion in Defendants’
cost-basis of the 25-50% commissions received by [ICS providers]. Therefore, insofar as
[Petitioners’] challenge is to the commissions received by [ICS providers] and the impact those
commissions have on increasing rates, the FCC can adequately address those issues by
prohibiting long-distance carriers from considering commission costs in their cost-basis.”28
Further, the FCC has recognized that the protection of the public “from unfair and
deceptive practices or possible rate gouging” is a “substantial governmental interest.”29 While
the FCC declined to set benchmark rates in the 1998 Billing Party Preference Order, this was

due to the fact that, at that time, “rates [were] filed with the Commission and must conform to

25 Arsberry v. lllinois, 244 F.3d 558, 563 (7th Cir. 2001) (“the complaint includes a claim
under the Federal Communications Act...that the phone companies charge unreasonably high
rates and also engage in rate discrimination. These claims are squarely within the FCC's
jurisdiction.”).

26 Id. at 565 (“The plaintiffs are asking us to compare the rates on inmate calls with rates
on comparable calls of other persons; that is what we cannot do but the regulatory agencies
can.”).

27 Wright v. Corrections Corp. of America, C.A. No. 00-293 (GK), Memorandum Opinion,
slip op. at 6-7 (D.D.C. Aug. 22, 2001).

28 Id. at 7.

29 Billed Party Preference for InterLATA 0+ Calls, Second Report and Order and Order on
Reconsideration, 13 FCC Red 6122, 6137 (1998).



the just and reasonable requirements of Section 201 of the Act.”3° The FCC also believed that
benchmarks might stifle the development of competition. However, in 2013, ICS providers do
not submit their rates to the FCC,3! resulting in a substantial need for the FCC to step in, and
establish “just and reasonable” ICS rates and practices in this proceeding.

Additionally, the FCC has specific authority to establish a benchmark ICS rate under
Section 205(a) of the Act when addressing unjust or unreasonable rates.32 The FCC has used
rate comparisons, benchmarks, and other factors to evaluate the justness and reasonableness of
rates in a variety of proceedings, including rulemakings.33 The authority provided to the FCC
under Section 205(a) does not require a full evidentiary hearing, but rather can be carried out
through a notice and comment rulemaking proceeding.34

Specifically, the FCC examined this question at length in the Return Represcription and

Enforcement Processes proceeding, where it considered both case law, and the requirements

30 Id., at 6156.

31 In fact, ICS providers have flatly refused to submit their specific cost data to the FCC, or
to meet with the Petitioners’ counsel despite being specifically requested to do in August 2011.
See Letter of Stephanie A. Joyce, Esquire, Counsel to Securus Technologies, dated September
20, 2011 (“The Commission has expressed interest in obtaining updated cost information from
Securus...Securus will provide the Commission with information as to how its costs today differ
from its costs at the time of the Wood Study, expressed as a percentage figure.”). Subsequently,
in response to the FCC’s request for updated cost information, Securus filed an eight sentence
letter, merely stating that its costs had increased 16%, but providing no data in support of that
assertion. See Letter of Stephanie A. Joyce, Esquire, Counsel to Securus Technologies, dated
October 11, 2011. A copy of the “updated cost information” submission is attached as Exhibit B.

32 47 U.S.C. § 205(a) (2012).

33 See, e.g., Access Charge Reform, First Report and Order, 12 FCC Red 15,982, paras. 75-
87 (1997), aff'd Southwestern Bell Tel. Co. v. FCC, 153 F.3d 523 (8th Cir. 1998); See also Access
Charge Reform, Sixth Report and Order, 15 FCC Red 12962, paras. 58, 70-75 (2000), aff'd in
pertinent part, Texas Office of Pub. Util. Counsel, 265 F.3d 313 (5th Cir. 2001).

34 Connect America Fund, 26 FCC Rcd at 17,870 (“In AT&T v. FCC, for example, the
Second Circuit made clear that because section 205 does not require a hearing ‘on the record,’
the Administrative Procedure Act (APA) does not require a full evidentiary hearing in section
205 prescription proceedings. 572 F.2d 17, 21-23 (2d Cir. 1978). Moreover, the court found that
the language of section 205(a) itself did not impose greater hearing requirements than the APA
- concluding that AT&T ‘may not complain that it had anything less than a ‘“full opportunity’ to
be heard’ after receiving, in the context of the particular proceeding on review, three rounds of
comments. 572 F.2d at 22.”)
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under Section 553 the Administrative Procedure Act.35 The FCC concluded that the
requirements under Section 205(a) and the APA which:

generally define[s] what administrative procedures are required of federal

agencies, does not require trial-type hearings in ratemakings. Only if an agency's

enabling statute requires that rules ‘be made on the record after opportunity for

an agency's hearing’ does Section 553 mandate trial-type procedures in addition

to, or instead of, notice and comment procedures.3°
Therefore, since Section 205(a) does not require “on the record” proceedings, the FCC need only
follow the standard notice and comment procedures in the instant proceeding.

Moreover, in AT&T Corp. v. Business Telecom, Inc., the FCC based its reasonableness
assessment on comparable rates in a formal complaint case.3” In that case, AT&T and Sprint
brought a complaint under section 208 of the Act against BTI, alleging that BTI’s access rates
were unjust and unreasonable under section 201(b).38 The FCC compared BTI’s access rates to
other, comparable rates and found they were substantially higher without justification, thereby
violating section 201(b).

In choosing to use a comparable rate method in determining whether BTI’s rates were

just and reasonable, the FCC recognized that it possesses broad discretion in selecting methods

to evaluate the reasonableness of rates and stated, “[a]s long as the FCC makes a reasonable

35 Amendment of Parts 65 and 69 of the Commission's Rules to Reform the Interstate Rate
of Return Represcription and Enforcement Processes, Report and Order, 10 FCC Red 6788,

6814, (1995) (citing 5 USC § 553).

36 Id. (citing United States v. Florida East Coast Railway Co., 410 U.S. 224 (1973),
Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, 435 US 519
(1978), and AT&T v. FCC, 572 F.2d 17 (2d Cir. 1978)).

37 AT&T Corp v. Business Telecom, Inc., 16 FCC Red 12312, 12324 (2001), recon. denied, 16
FCC Rcd 21750 (2001)(“BTI”). See also, Access Charge Reform, Seventh Report and Order and
Further Notice of Proposed Rulemaking, 16 FCC Rcd 9923, 9940-41 (establishing benchmark
based on comparable rates in a rulemaking proceeding)(“Seventh Access Charge Order”);
Beehive Tel. Co., Inc.,, 13 FCC Red 12,275, 12,285-87 (1998) (prescribing rates in a tariff
investigation based on costs and investments of comparable carriers).

38 16 FCC Red 12,312 (2001).
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selection from the available alternatives, its selection of rate evaluation methods will be upheld,
even if the court thinks that a different decision would have been more reasonable.”39

Finally, the FCC has also taken steps to regulate rates when it discovers a wide disparity
between rate of compensation, and the actual cost for providing Video Relay Services. In
declining to use past cost data, the FCC stated “we decline to perpetuate the large discrepancy
between actual costs and provider compensation in the face of substantial evidence that
providers are receiving far more in compensation than it costs them to provide service.”4°

Thus, when the market fails to constrain rates for a given service, the FCC looks to the
rates charged for other services using comparable network functions to assess the
reasonableness of the service rate in question. The FCC has recognized that “services offered
under substantially similar circumstances using similar facilities lead to the expectation of
similar charges.”#* In this case, the market fails to constrain ICS rates because, as in the CLEC
access charge context, in which the FCC set benchmark rates, the party paying the rate is not the
party choosing the carrier.42 Therefore, a FCC decision using comparable ICS rates in other

states to establish benchmarks is consistent with its actions in BTl and Beehive.

3. FCC Has Authority to Requlate ICS Calls Using VolP.

Finally, the FCC need not resolve the classification of interconnected VoIP service in

order to regulate ICS rates and practices.43 Instead, the FCC has authority to regulate ICS rates

39 BTI, at 12,325 (citing Southwestern Bell Tel. Co. v. FCC, 168 F.3d 1334 (D.C. Cir. 1999)).

40 See Telecommunications Relay Services and Speech-to-Speech Services for Individuals
with Hearing and Speech Disabilities, 25 FCC Rcd 8689, 8695 (2010), aff'd Sorenson
Communications, Inc. v. FCC, 659 F.3d 1035 (2011)(“agency ratemaking is far from an exact
science and involves policy determinations in which the agency is acknowledged to have
expertise.”).

41 Beehive at 12324.
42 Seventh Access Charge Order, 16 FCC Red at 9935.
43 NPRM, 27 FCC Rced at 16,647.
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and practices whether ICS is provided solely through the PSTN or involving interconnected
VoIP technologies.44

First, while the FCC has not yet classified interconnected VoIP as either an information
service or a telecommunications service,45 the FCC has authority to regulate ICS provided with
VoIP regardless of how the FCC ultimately decides to classify interconnected VoIP. If the FCC
ultimately classifies interconnected VoIP as a telecommunications service, ICS provided through
VoIP technologies explicitly will be subject to FCC jurisdiction and regulation as explained
above, in the same manner as all other telecommunications services under Title II of the Act.

Even if the FCC did not exercise authority to regulate the rates for VoIP-based prison
telephone services under Section 201 of the Act it has ample authority to regulate prison phone
rates under Section 276 of the Act. Section 276(b)(1) provides:

the Commission shall take all actions necessary (including any reconsideration)

to prescribe regulations that (A) establish a per call compensation plan to ensure

that all payphone service providers are fairly compensated for each and every

completed intrastate and interstate call using their payphone, except that

emergency calls and telecommunications relay service calls for hearing disabled
individuals shall not be subject to such compensation.4¢

44 The FCC defines interconnected VoIP services as services that (1) enable real-time, two-
way voice communications; (2) require a broadband connection from the user’s location; (3)
require IP-compatible customer premises equipment; and (4) permit users to receive calls from
and terminate calls to the PSTN. E911 Requirements for IP-Enabled Service Providers, First
Report and Order and Notice of Proposed Rulemaking, 20 FCC Red 10,245, 10,258-58 (2005)
(VolIP 911 Order) (defining “interconnected VoIP service”).

45 See IP-Enabled Services, Notice of Proposed Rulemaking, 19 FCC Red 4863, 4910
(2004) (IP-Enabled Services Notice). The FCC has resolved many of the issues raised in the IP-
Enabled Services Notice and has exercised its ancillary jurisdiction under Title I of the Act to
apply various Title II regulations to VoIP providers. See VolP 911 Order, 20 FCC Red at 10246;
See also Universal Service Contribution Methodology, 21 FCC Red 7518, 7538-43 (2006) (2006
Interim Contribution Methodology Order), affd in part, vacated in part sub nom. Vonage
Holdings Corp. v. FCC, 489 F.3d 1232, 1244 (D.C. Cir. 2007); See also Implementation of the
Telecommunications Act of 1996: Telecommunications Carriers’ Use of Customer Proprietary
Network Information and Other Customer Information, Report and Order and Further Notice
of Proposed Rulemaking, 22 FCC Red 6927, 6954-57 (2007) (CPNI Order); See also IP-Enabled
Services, Report and Order, 22 FCC Red 11,275, 11,283-291 (2007) (TRS Order); and See
Telephone Number Requirements for IP-Enabled Services Providers, Report and Order, 22
FCC Rcd 19,531 (2007) (VoIP LNP Order).

46 47 U.S.C. § 276(b)(1) (2012).
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Nothing in this provision suggests that the regulatory authority given to the FCC is limited to
any specific technology or means of providing payphone services or that it matters for purposes
of the provision whether the service provider is considered a “telecommunications carrier” or
some other kind of service provider. Furthermore Section 276(d) specifically includes “inmate
telephone service in correctional institutions” among the categories of service regulated as
“payphone service” under the Act.

Thus, even in the absence of Section 201, the FCC would have authority to regulate the
compensation of providers of both interstate and intrastate “inmate telephone service in
correctional institutions” to ensure that those providers are “fairly compensated”. While fair
compensation should not be so low as to deny the service provider an opportunity to earn a
reasonable profit such compensation is not “fair” if it is so high as to generate profit in excess of
that required to support the network investment used to provide the service. Thus the rate for
inmate telephone service is not “fair” if it is so low as to cause the service provider to fail and
similarly is not “fair” if it overcompensates the service provider at the expanse of a captive
(literally) customer and members of his family who have no alternative service provider. The
FCC has already found that commissions are not a component of the cost of providing prison
phone services and are more appropriately characterized as additional profit. Since that profit
does not support investment required to provide the inmate telephone services it should not be
recovered through the rates for those services.

Finally, the FCC also has ample authority to regulate ICS rates and practices resulting
from ICS calls handled using VoIP technology under its ancillary jurisdiction. Ancillary
jurisdiction may be employed at the FCC’s discretion, when Title I of the Act gives the FCC
subject matter jurisdiction over the service to be regulated and the assertion of jurisdiction is

reasonably ancillary to the effective performance of its various responsibilities.4”7 Both

47 See United States v. Southwestern Cable Co., 392 U.S. 157, 177-78 (1968) (Southwestern
Cable)(upholding certain regulations applied to cable television systems before the FCC had an
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predicates for ancillary jurisdiction are satisfied in the context of regulating ICS rates and
practices when provided through VoIP technologies.

As the FCC has previously concluded, interconnected VoIP service falls within the
subject matter jurisdiction granted to the FCC under the Act.4® Establishing a benchmark ICS
rate, and prohibiting certain practices and ancillary fees connected with the ICS calls that use
interconnected VoIP is reasonably ancillary to the effective performance of the FCC’s
responsibilities under Sections 1, 201, and 276 of the Act. To the extent ICS providers are
replacing traditional ICS call transport with interconnected VoIP transport technology, it is
critical that the same safeguards against unjust and unreasonable rates and practices apply both
to legacy ICS services as well as to interconnected VoIP services.49

The FCC has previously held that interconnected VoIP cannot be separated into
intrastate and interstate communications, and therefore is subject exclusively to federal
regulation.5° In the Vonage Order, the FCC clarified that “this FCC, not the state commissions,
has the responsibility and obligation to decide whether certain regulations apply to DigitalVoice
and other IP-enabled services having the same capabilities. For such services, comparable
regulations of other states must likewise yield to important federal objectives.”s* Therefore, the

FCC has the jurisdiction to regulate ICS calls provided using interconnected VoIP.

express congressional grant of regulatory authority over that medium.). See also United States
v. Midwest Video Corp., 406 U.S. 649, 667-78 (1972) (critical question was whether FCC had
reasonably determined new rules would further the achievement of long established regulatory
goals.).

48 See VolP 911 Order, 20 FCC Red at 10,261-62 (“[I]nterconnected VoIP services are
covered by the statutory definitions of ‘wire communications’ and/or ‘radio communication’
because they involve transmission of [voice] by aid of wire, cable, or other like connection . . . ¢
and/or transmission by radio . . . ‘ of voice. Therefore, these services come within the scope of
the Commission’s subject matter jurisdiction granted in section 2(a) of the Act.””).

49 See TRS Order, 22 FCC Red at 11,288.

50 Vonage Holdings Corporation Petition for Declaratory Ruling Concerning an Order of
the Minnesota Public Utilities Commission, Memorandum Opinion and Order, 19 FCC Rcd
22,404 (2004).

51 19 FCC Rcd at 22,405.
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Finally, from a policy perspective, ICS provided through traditional telecommunications
and ICS provided through interconnected VoIP must be treated equally under the law. In
practice, the end user customer cannot differentiate between ICS provided over traditional
facilities or interconnected VoIP. Further, the same policies necessitating just and reasonable
ICS rates and practices apply regardless of the technology used. Any precedent in other contexts
tending to show that VoIP services are competitive and that end users are not subject to unjust
rates is inapplicable in the ICS setting.52

In the ICS context, the users (inmates and their families) do not have the ability to select
between providers, which is true regardless of the actual facilities used to transport calls.
Should the FCC apply regulations only to legacy ICS telecommunications services, providers
would undoubtedly add a VoIP link from correctional facilities to the PSTN in an effort to avoid
any regulations they found to be unfavorable. Therefore, the proposed benchmark ICS rates and
practices must extend to interconnected VoIP ICS providers as well as those ICS providers that

may use traditional telecommunications to deliver services.

52 In the IP-Enabled Services Notice, the FCC stated, “While several of the regulatory
obligations discussed in previous sections of this Notice may have general applicability to any
entity that seeks to offer voice services, many of the “economic” regulations set forth here have
been written to apply specifically to cases involving a monopoly service provider using its
bottleneck facilities to provide services to a public that is without significant power to negotiate
the rates, terms, and conditions of those services . . . As a threshold matter, therefore, we seek
comment on whether any of these economic regulations are appropriate in the context of IP-
enabled services, given that customers often can obtain these services from multiple,
intermodal, facilities- and non-facilities-based service providers.” IP-Enabled Services Notice,
19 FCC Red at 4912-13. In this proceeding, ICS providers are exactly the type of monopoly
service providers using bottleneck facilities that economic regulations should apply to. The
public is without significant power to negotiate the terms, rates and conditions of ICS, and
therefore economic regulations are appropriate in the context of ICS provided over
interconnected VoIP and traditional telecommunications services.
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1. THE RATES PROPOSED HEREIN RESULTS IN “JUST AND REASONABLE”
RATES REQUIRED UNDER THE COMMUNICATIONS ACT.

The NPRM sought comment on the per-call and per-minute aspects of the Petitioners’
proposal.53 The Petitioners previously had proposed establishing the ICS per-minute rates at
$.20 for prepaid and debit calls, and $0.25 for collect calls. As discussed in this section, based
on the technological developments and consolidation of the ICS industry, the Petitioners now
propose that the FCC establish a benchmark ICS per-minute rate for all interstate calls at $0.07,
regardless of the type of call (prepaid, debit, or collect) or the type or size of the institution, with
no separate per-call charge, and no additional or ancillary fees.

Attached hereto as Exhibit C is a Declaration of Coleman Bazelon, a Principal in the
Telecommunications and Media Practice Group at The Brattle Group, Inc., wherein he provides
overwhelming evidence that the relevant costs associated with ICS calls are substantially lower
than the rates being charged to inmates and their families. Moreover, his proposed benchmark
ICS rate will continue to provide an economic incentive for ICS providers to continue to bid
actively for new ICS contracts with state, county and local correctional and detention facilities.

1. Technological Developments Have Fundamentally Changed How
Inmate Calls Are Handled.

The FCC last considered rules addressing ICS rates and practices was in 2002. Over the
intervening years, the technology used by ICS providers has changed, and the ICS provider
industry has consolidated substantially. The ICS industry now consists of three to five
companies that are the sole competitors for the ICS contracts offered by state, county and local
correctional and detention facilities. This has both technical and cost-of-service implications.

Specifically, the path of an ICS call originating from a prison or jail has changed

substantially. Each of the major ICS providers now route each call through their centralized

53 NPRM, 27 FCC Rcd at 16,637.
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calling centers — which are located hundreds, if not thousands, of miles from both the caller and
the person receiving the call. All of the security measures are applied at the centralized location.

For example, attached are diagrams of the ICS call architecture provided by the ICS
providers in recent RFP proposals and FCC filings. Exhibit D includes diagrams from each of
the main ICS providers. As shown there, the only on-premises equipment at each correction
and detention facility is a VoIP router, several workstations for the site’s guards, and the actual
inmate telephone handsets. Once a call is initiated, it is forwarded to a centralized ICS calling
center, where security measures are applied, and the call is then forwarded to the called party.
Moreover, the operated-assisted collect call function has been eliminated, and these services are
now automated and provided by the ICS provider without the intervention of a live operator.

This new ICS calling architecture demonstrates that the incremental cost of adding a new
correctional or detention facility to an ICS provider’s roster of clients is minimal, and almost all
services provided by the ICS providers occur off-site. The only on-site work to be done after a
new ICS contract is signed involves the facility owner selecting from a menu of computerized
security-related options, and installing new telephones (if necessary) and the wiring to connect
the phones to the VoIP router for outgoing calls. Once the call is routed, the ICS provider’s
centralized calling centers handle the rest of the call.

2. Technological Development Is Driving Consolidation Among ICS
Providers.

Along with technological developments which permit ICS providers to centralize the
calling functions for hundreds or thousands of facilities and take advantage of significant
economies of scale, the ICS industry has rapidly consolidated. For example, GTL purchased four

previously-independent ICS providers in the past three years.54+ In addition, Securus

54 See www.gtl.net (last visited March 19, 2013) (“Effective October 12, 2011, Global
Tel*Link acquired Conversant Technologies, Inc.; Effective August 1, 2011, Global Tel*Link
acquired Value-Added Communications, Inc.; Effective November 10, 2010, Global Tel*Link
acquired Public Communications Services; Effective June 16th 2010, facilities previously
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Technologies is actually a merger of two previously-independent ICS providers, T-Netix, Inc.
and Evercom Systems, Inc.55 CenturyLink acquired Embarq Corporation in 2009, which had
been spun off from Sprint Corporation in 2006.5¢

Not only have the ICS providers reshuffled and merged, but the two leading ICS
providers, GTL and Securus, have been the subject of acquisitions by private equity funds. GTL
was first purchased by Veritas/Goldman Sachs for $345 million in 2008. Two years later, the
company was sold to American Securities for $1 billion, resulting in a $655 million profit for its
investors in two short years.57 Securus was purchased by Castle Harlan in 2011 for $450 million
from H.I.G. Capital which purchased and merged T-Netix and Evercom.58 According to
Standard and Poor’s, the market is now highly consolidated, with Global Tel Link and Securus
controlling more than 70% of the estimated $1.2 billion annual market.59

3. Despite Technological Developments And Consolidation There Exists
a Wide Disparity in Rates.

One would expect that the technological developments discussed above, coupled with the
efficiencies brought about by the consolidation of the ICS industry, would have led to the rapid

lowering of ICS rates to inmates and their families as a result of lower costs. In addition, one

serviced by Inmate Telephone Inc. will hereafter be serviced by DSI-ITI, LLC...DSI-ITI, LLC is a
wholly owned subsidiary of Global Tel*Link Corporation.”).

55 See www.securustech.net/history.asp (last visited March 19, 2013).
56 See www.centurylink.com (last visited March 19, 2013).
57 See The Price To Call Home: State-Sanctioned Monopolization In The Prison Phone

Industry, by Drew Kukorowski, rel. Sept. 11, 2012 (available at www.
prisonpolicy.org/phones/report.html) (last visited March 19, 2013) (citing David Carey, The
Deal Pipeline, American Securities Buys Global Tel*Link from Veritas, (Oct. 31, 2011),
http://www.thedeal.com/content/private-equity/american-securities-buys-global-tellink-from-
veritas.php (last visited Sept. 10, 2012); American Securities, http://www.american-
securities.com (last visited Sept. 5, 2012)).

58 See  www.businessweek.com/news/2012-10-04/prison-phones-prove-captive-market-
for-private-equity (last visited March 19, 2013).

59 See www.bna.com/fcc-proposes-cap-n17179871636 (last visited March 19, 2013).
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would expect that these factors would have led to more uniform rates among the correctional
and detention centers served by the same ICS providers.

However, nothing could be further from the truth. As shown in Exhibit E, the ICS rates
being charged to inmates bear no semblance to the actual cost of the ICS service being provided.
Incredibly, the same ICS providers charge widely divergent rates for the same ICS in different
states.

For example, GTL charges a first-minute rate of $3.94 in Ohio for a collect call, but only
charges $0.048 per-minute in New York, with no separate first-minute rate. Of the rates in 29
states to which GTL provides service, the diverse range of the first minute call is astounding. In
Rhode Island, GTL charges $1.30 for the first minute of a collect call, and in Idaho, it charges
$3.80.

The range of per-minute rates is equally divergent. In South Dakota, GTL charges $0.09
per minute for pre-paid and debit calls, but charges $0.69 per minute in Maine. All told, a 15-
minute call handled by GTL could cost anywhere from $0.72 in New York, to $17.14 in Ohio, and
$17.30 in Georgia and Minnesota.

A similar disparity exists among the rates charged by Securus. In Alaska, the first-
minute charge for collect calls is $3.95, whereas Securus merely charges a flat rate of $0.65 in
New Mexico, and $1.00 in Missouri. For pre-paid and debit calls, the disparity is even more
extreme, with no first-minute charges in five of the states it serves, but first-minute charges of
$3.95 in Alaska, and $2.00 in Arizona.

The disparity among the per-minute rates charged by Securus is just as extreme, with
rates between $0.05 to $0.89 for collect, pre-paid and debit calling. As with the
incomprehensible range of GTL’s calls, a 15-minute call handled by Securus ranges from $0.59
in New Mexico, to $8.00 in Arizona, and $17.30 in Alaska.

Finally, ICS calls handled by CenturyLink offer no respite for inmates either. The first-

minute rate charged in Alabama is $3.95 for collect, pre-paid, and debit calls, but in Wisconsin
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the rate is only $.18. The per-minute rate charges range from 0.10 in New Hampshire to $0.89
in Alabama. As a result, depending on the state in which an inmate is incarcerated, a 15-minute
call could be $2.70 if the inmate is located in New Hampshire or Wisconsin, but it could be

$11.85 in Nevada, or $17.30 in Alabama.

4, ICS Providers Profit-Sharing Is Not A L egitimate Cost.

The ICS providers have long pointed to the commissions paid to state, county and local
governments as the reason for this disparity in rates. These commissions are established by
voluntary contract negotiations between the phone company and the procurement official for
the correctional or detention facilities, and provide either a percentage of the revenue earned by
the ICS provider, or, in some cases, a flat fee.

As shown in Exhibit F, these commissions ranged from 20% to 76.6% in 2012. Overall,
the commissions paid to state correctional and detention facilities for ICS calls have been more
than $100 million per year for at least the last four years. Notably, this figure does not include
the commissions paid to county and local correctional and detention centers. However, we do
know that Los Angeles County, the largest county in the United States, receives a 67.5%
commission, and an annual guarantee of $15 million. See Exhibit G.

Regardless of the amount of the commissions paid to state, county and local
governments, though, the FCC has determined that these payments are actually an
apportionment of the profits earned from providing the ICS calls,® and cannot be classified as a
cost for purposes of determining the rate to be charged ICS customers. In particular, the FCC
stated:

[W]e find the cost data deficient because ICSPC treats the commissions paid to

the inmate facilities as costs rather than profits. As noted earlier, these
commissions are location rents that are negotiable by contract with the facility

60 NPRM, 27 FCC Red at 16,643.
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owners and represent an apportionment of profits between the facility owners
and the providers of the inmate payphone service.o!

Several states have also acknowledged that the incorporation of commissions paid to state,
county and local correctional and detention facilities is unreasonable. %2

Thus, it is an unjust and unreasonable practice to require ICS customers to contribute
solely for the purpose of providing excess profits to be divided between the ICS provider and the
corrective agency. This conclusion is confirmed by the FCC’s action in the Connect America
Fund decision, where it determined “excess revenues that are shared in access stimulation
schemes provide additional proof that the LEC’s rates are above cost.”®3 There, the FCC
concluded that “how access revenues are used is not relevant in determining whether switched
access rates are just and reasonable in accordance with Section 201(b).”¢4

Moreover, while the rates referenced below are still too high, once the commissions are
eliminated from the cost analysis, the ICS rates charged consumers are substantially lower. The
following eight states do not permit commissions, and their 15 minute call-rates are

substantially lower than those in states that do require commissions:

61 See Pay Telephone Reclassification and Compensation Provisions of the
Telecommunications Act of 1996, Order on Remand, 17 FCC Red 3248, 3262 (2002) (“Inmate
Payphone Order”); See also See Arsberry v. lllinois, 244 F.3d 558, 566 (7th Cir. 2001)(Posner,
J.) (noting that the state of Illinois is a monopolist, “exercising as it does an iron control over
access to the inmate market, [that] has rented pieces of the market to different phone
companies” and that these companies will pass on much of the rental fee to their customers)

62 See Evercom Systems Inc., Order Granting In Part, And Denying In Part, Petition For
Reconsideration, Regulatory Commission of Alaska No. U-00-143, 2001 WL 1246903 (April 24,
2001) (“The inclusion of a commission requirement in a bid solicitation for regulated utility
service conflicts with the regulatory objective of ensuring that utility costs are necessarily
incurred and rates are just and reasonable...By allowing commissions to be recovered through
rates, the governing regulatory body acquiesces in this commission-based bid process and
promotes a system where the service provider has an incentive to increase the price of service
regardless of the actual costs incurred.”); See also Investigate Long Distance Charges,
Corrected Order, Georgia Public Service Commission No. 14530-U, 2002 WL 31096880 (March
19, 2002) (“The Commission finds that the rates to be charged for ITS should relate to the costs
incurred in providing the service, and that the commission paid to the GDC is not one of those
costs.”).

63 Connect America Fund, 26 FCC Rced at 17,876-17,877.
64 Id., at 17,876.
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State Collect Pre-Paid Debit ICS Provider

California: $6.60 $6.60 -—- GTL
Michigan: $3.45 $3.45 $3.15 GTL
Missouri: $1.75 $0.75 $0.75 Securus
Nebraska: $1.45 $1.25 $1.25 GTL
New Mexico: $3.25 $2.25 --- Securus
New York: $0.72 $0.72 $0.72 GTL
Rhode Island: $5.80 - $5.22 GTL
South Carolina: $0.99 $0.75 $0.75 GTL

Contrasted with the states that do require the payment of commissions, and taking into account
the ICS’s centralized calling systems, it should be clear that the commissions do, in fact, lead to a
perverse result, whereby the ICS providers and the state, county and local governments have
every opportunity to share in the excess profits, far beyond a “just and reasonable” rate that
“fairly compensates” the ICS providers.

There is simply no other legitimate explanation for GTL to charge $1.25 for a fifteen
minute debit call in Nebraska, and charge $11.61 for the same call in Delaware. It is equally
unjust and unreasonable that Securus would charge $0.75 for a fifteen-minute pre-paid call in
Missouri, but yet charge $5.10 in North Dakota and $8.00 in Arizona.

In light of the FCC’s determination that the sharing of the revenue earned from ICS calls
is a profit-sharing arrangement, it is clear that the widely-divergent spread among the same
services being provided in neighboring states requires that the FCC exclude commissions from
the costs to be included in determining “fair compensation.” Stated in another way, the
usurious ICS rates and ancillary fees currently charged by the ICS providers in most states,
which are not being charged in others, conclusively demonstrate that the anti-consumer practice
of dividing the excess revenues cannot be taken into account when determining a “just and

reasonable” ICS rate.65

65 Id.
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5. ICS Providers Reqularly Charge Excessive Ancillary Fees.

As shown above, the wide disparity in rates between states being served by the same ICS
provider clearly demonstrates that the ICS rates are unjust and unreasonable. However, there
are additional charges that are imposed by ICS Providers in addition to the per-minute and per-
call charges.

For example, as shown in Exhibit H, GTL charges $9.50 to open a new pre-paid or debit
account. Next, an additional $4.75 charge is added to the account when a party wishes to add
$25.00 to the debit card balance, and a $9.50 charge is added to the account when a party
wishes to add $50.00. If there is a balance at the end the month, GTL charges $2.89 to send a
paper bill to the account holder. Finally, if an inmate is released, and a balance remains in the
account, GTL charges $5.00 for the account holder to receive its refund.

Securus imposes similar excessive charges. As shown in Exhibit H, Securus charges
$7.95 each time an account is funded over the internet or on the telephone. The only way to
avoid this cost is to send a check, which imposes substantial delay and hardship on the
customers. Despite the FCC’s encouragement of mobile wireless communications, Securus
charges a monthly fee of $2.99 to maintain a wireless number on the account. In the event that
the inmate is released, and there is a balance of more than $4.95 in the account, Securus will
issue a refund, but will first extract a $4.95 penalty from the refunded amount. Since the ICS
providers treat these ancillary charges as “cost-recovery”, they do not consider this revenue
when calculating the commissions paid to the correctional and detention facilities. Instead,
these charges — untethered from actual costs — go straight to the ICS providers’ bottom lines.

In addition, the FCC must use its authority to disallow additional set-up charges when
inmates’ calls are disconnected. When a call is disconnected because of an error by the ICS
provider, charging the customer an additional set up fee is unjust and unreasonable. The record
in this proceeding contains hundreds of complaints about the frequent disconnection of calls by

the ICS providers. In addition, this issue has been the subject of a Pennsylvania PUC
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proceeding,® and is the subject of a pending proceeding before the Massachusetts Department
of Telecommunications,®” where approximately 80% of the ICS customers who filed complaints
noted frequent early-termination of calls.®8

The failure to offer debit calling is also an unjust and unreasonable practice violating
Section 201. ICS providers have previously asserted that the uncollectible revenue associated
with collect calls drives up costs, and therefore the ICS rates charged to its customers.
Additionally, some inmates are unable to place collect calls to individuals whose phone provider
does not have a billing relationship with the ICS provider.

Debit calling and prepaid accounts eliminate both problems. The failure to offer debit
calling is unreasonable because it drives up the price of ICS calls without any justification, and is
unjust because it inhibits inmates from calling certain individuals served by a LEC that does not
have a billing relationship with the ICS provider, also without justification. Since each of the
ICS providers have demonstrated the capability to provide such services in some states, See

Exhibit E, it is unreasonable that such services are not available to all inmates.

1. The ICS Rates and Ancillary Fees Are Unjust And Unreasonable.

As noted above, Section 276 provides to the FCC the authority to establish maximum
benchmark ICS rates. Moreover, Section 201(b) requires the FCC to ensure that the rates being
charged the public are “just and reasonable.” Section 201 gives the FCC the power to find and

declare unjust and unreasonable practices to be unlawful. In turn, Section 205 of the

66 Jon E. Yount, AC-8297 et. al. v. T-Netix, Inc. and T-Netix Telecommunications, Inc.,
Penn. Public Utility Commission, Docket No. C-20042655, Opinion and Order, p. 12. (“We are
troubled that T-Netix did not regard the inmates as customers, even when their calls were paid
for using the inmates’ prepaid accounts. ... While the erroneous disconnections themselves are
difficult for the inmates, the fact that T-Netix has done little or nothing to investigate complaints
or to make refunds, when appropriate, is unacceptable.”).

67 See Massachusetts Department of Telecommunications, Docket No. 11-16 (comments
may be found at www.mass.gov/ocabr/government/oca-agencies/dtc-Ip/dtc-11-16.html).

68 See Amendment 1 and Supplement to Petition, at 6-14 at www.mass.gov/
ocabr/docs/dtc/dockets/11-16/amend1supp51810.pdf.
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Communications Act empowers the FCC to take the following steps when confronted with unjust
and unreasonable rates and practices:

the Commission is authorized and empowered to determine and prescribe what
will be the just and reasonable charge or the maximum or minimum, or
maximum and minimum, charge or charges to be thereafter observed, and what
classification, regulation, or practice is or will be just, fair, and reasonable, to be
thereafter followed, and to make an order that the carrier or carriers shall cease
and desist from such violation to the extent that the Commission finds that the
same does or will exist, and shall not thereafter publish, demand, or collect any
charge other than the charge so prescribed, or in excess of the maximum or less
than the minimum so prescribed, as the case may be, and shall adopt the
classification and shall conform to and observe the regulation or practice so
prescribed.®

In the instant matter, therefore, the FCC has the power and the authority to find that the ICS
rates and practices are unjust and unreasonable, and to prescribe the rate that it deems to be
just, fair, and reasonable. Asin BTl and Connect Access Fund, the FCC may look to comparable
ICS rates being charged by ICS providers for similar services in other states, and establish rates
and forbid unreasonable practices without having to engage in a full evidentiary hearing.

The Petitioners have demonstrated without doubt that that rates being charged for

comparable services by the same ICS providers in different states are widely disparate. The

Bazelon Declaration establishes that the actual cost for providing ICS service is so low that a
maximum benchmark ICS rate of $0.07 will still deliver to the ICS providers a fair profit for
their services.”> Therefore, the FCC must find that, based on the evidence presented herein, that
the benchmark ICS rate of $0.07 per minute, with no set up or other ancillary fees, is just and
reasonable.

In addition, the FCC must find that the ancillary fees imposed on ICS customers are
unjust and unreasonable. Such fees add to the effective price of inmate calls and are not related
to the cost of providing the service. There is no cognizable reason why a party should pay $9.50

to deposit $50, twice as much as the fee to deposit $25. Even if an ICS provider incurs some

69 47 U.S.C. § 205(a) (2012).
70 Bazelon Declaration, pg. 17.
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cost for the funding of the account, it is impossible to believe that the costs double when $50 is
added, rather than $25. Further, there is also no legitimate reason why it should cost a
customer $5.00 to close an account, or $3.00 to receive a bill in the mail. Simply put, these
charges are far beyond what the costs that ICS providers could reasonably incur for providing

the service, and they must be found to be unjust and unreasonable.

V. The Marginal Location Methodology Is Inapplicable To ICS Rates.

The FCC also sought comment on the “Wood Study” filed by the ICS providers, which
proposed to use the marginal location methodology to establish ICS rates.” The ICS providers
submitted the Wood Study in an effort to utilize a marginal location methodology developed to
establish commercial payphone rates in 1999.72

The Petitioners have previously addressed, at length, the inapplicability of the marginal
location methodology contained in the Wood study. In particular, the Petitioners’ Ex Parte
submission on November 5, 2009, contained a detailed discussion of why the marginal location
methodology is irrelevant in the ICS context, demonstrating that the purported goal of
“promoting widespread deployment” does not apply since there is already active competition to
provide ICS services.”s

In fact, the FCC has already concluded that the marginal location methodology does not
apply in the prison context. As the FCC explained in the Inmate Payphone Order:

In the [Methodology Order], the Commission, . . . to promote widespread

payphone deployment, concluded that it should set a payphone compensation

rate that would be large enough “to ensure that the current number of payphones

is maintained.” To accomplish this goal, the Commission adopted a methodology
that permitted a significant contribution to common costs. That policy has little

71 NPRM, 27 FCC Rcd at 16,638.

72 Id. (citing Implementation of Pay Telephone Reclassification and Compensation
Provisions Of The Telecommunications Act of 1996, 14 FCC Red 2545 (1999)).

73 Ex Parte Submission, November 5, 2009, pg. 4.
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or no application in the prison context because . . . prison payphones are already
profitable.74

Thus, there is no apparent reason why the FCC is seeking comment on a price-setting approach
whose application to the ICS context has already been completely repudiated by both the FCC
and the Petitioners.”s However, nothing in the intervening 10 years since the Inmate Payphone
Order has changed the fact that ICS providers are competing on a high level for each and every
ICS contract, which delivers an exclusive right to serve a high-volume market with no
competitive alternatives, thus eviscerating the justification for utilizing the marginal location

methodology.

V. The FCC Must Mandate A Fresh Look Period for Existing Contracts.

As originally proposed in the Alternative Wright Petition, the implementation of the new
maximum benchmark ICS rate must be applied to all new ICS contracts. Moreover, the
Petitioners have proposed that there be a one-year phase-in period for the new ICS rate on
existing contracts. Finally, the Petitioners have proposed that the FCC prohibit ICS providers
and correctional and detention facilities from attempting to avoid the application of the new ICS
rate by simply renewing existing contracts. In the NPRM, the FCC has requested comment on
this proposal, and sought information on the length of contracts, and their ability to be
amended.”®

The Petitioners have demonstrated that contracts between ICS providers and
correctional and detention facilities are regularly updated and amended. As noted in the

Petitioner’s ex parte submission on June 28, 2012, the Florida DOC contract with Securus was

74 Inmate Payphone Order, 17 FCC Rcd at 3256 (2002) (quoting Methodology Order, 14
FCC Rcd at 2571).
75 See also Bazelon Declaration, pgs. 26-27.

76 NPRM, 27 FCC Rcd at 16,646.
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amended on four separate occasions, each time changing the ICS rates.”? Previously, the
Petitioners referenced the ICS agreement with the Indiana DOC that had been amended as well.

Thus, the record has been established that the parties to ICS agreements regularly
amend ICS contracts to revise terms, and change their obligations. Should the FCC adopt the
proposed ICS rate, it must apply the one-year fresh look proposal to existing contracts to
require the integration of the proposed ICS rate (or a lower rate) without further negotiation.

As noted in the Alternative Wright Petition, the FCC has confirmed that it has
“undoubted power to regulate the contractual or other arrangements between common carriers
and other entities, even those entities that are generally not subject to Commission
regulation.””® In addition, the FCC has concluded that similar fresh-look mandates “do not
constitute a regulatory taking” since the proposed maximum ICS rate will provide the
“opportunity for adequate cost recovery.”” Finally, the FCC has invalidated exclusivity
provisions in cellular service resale agreements,8° and the U.S. Court of Appeals has confirmed
that the FCC “has the power to...modify...private contracts when necessary to serve the public
interest.”8

Therefore, there is ample precedent for the adoption of the fresh-look proposal. To
ensure that the parties to ICS contracts do not circumvent or otherwise attempt to nullify the
pro-consumer benefits the maximum benchmark ICS rate, the proposed one-year transition

process can and must be implemented upon the adoption of the proposed ICS rates.

77 Letter of Lee G. Petro, dated June 28, 2012, pg. 3 (responding to Securus allegation that
contracts are not renegotiated “unless they are close to expiry.”).

78 See Alternative Wright Petition, pg. 29 (citing Promotion of Competitive Networks in
Local Telecommunications Markets, 15 FCC Red 22,983, 22,300, nt. 85 (2000)). See also Local
Competition Order, 11 FCC Red 15,499, 16,044-45 (1996).

79 Connect America Fund, 26 FCC Rcd at 17,998. See also Connolly v. Pension Ben.
Guaranty Corp., 475 U.S. 211, 224-25 (1986); FPC v. Hope Natural Gas Co., 320 U.S. 591, 605

(1944).

8o See TRAC Communications, Inc. v. Detroit Cellular Telephone Co., 4 FCC Red 3769
(CCB 1989), aff'd, 5 FCC Red 4647 (1990).

81 See Western Union Telegraph Co. v. FCC, 815 F.2d 1495, 1501 (D.C. Cir. 1987).
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VI. THE BENEFITS ASSOCIATED WITH ADOPTION OF BENCHMARK RATES
FAR OUTWEIGH ANY COGNIZABLE COSTS.

The NPRM requested a cost-benefit analysis supporting the proposed benchmark ICS
rates. In particular, the NPRM stated that the FCC is attempting “to determine whether the
proposals above will provide public benefits that outweigh their costs, and we seek to maximize
the net benefits to the public form any proposals that we adopt.”82 The Petitioners provide
below a discussion of the enormous benefits that arise from setting the proposed benchmark ICS
rate of $0.07 per minute.

As a preliminary matter, though, no cost-benefit analysis, based on any provision of the
Communications Act, could override the absolute command of Section 201(b) that:

all charges, practices...in connection with...communication service shall be just

and reasonable, and any...charge, practice...that is unjust or unreasonable is

hereby declared to be unlawful.33
Moreover, any cost-benefit analysis based on non-Communications Act factors would be ultra
vires. For that reason, courts have rejected FCC attempts to balance carriers’ obligations under
Section 201(b) against factors outside the FCC’s jurisdiction. For example, in MCI. v. FCC, the
court rejected, as ultra vires, the FCC’s attempt to “offset” damages from lower rates paid by
MCI for some LEC access services, against MCI own damages from excessive LEC rates for other
access services. Instead, the court held that such an offset would amount to adjudicating LEC
claims against MCI for undercharges, over which the FCC has no jurisdiction.84

The FCC has also rejected a similar cost-benefit approach in addressing traffic pumping
in the Connect America Fund Order. There, it correctly held, in response to claims that access

stimulation facilitated broadband deployment in rural areas, that “how...revenues are used is

82 NPRM, 27 FCC at 16,646
83 47 U.S.C. 201(b) (2012).
84 59 F.3d 1407, 1418-19 (D.C. Cir. 1995), cert. denied, 517 U.S. 1219 (1996).
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not relevant in determining whether...rates are just and reasonable in accordance with Section
201(b).85

The only Communications Act provisions that might provide a basis for declining to
apply Section 201(b) in the ICS context would be the forbearance provisions of Section 10 of the
Act.86 The ICS providers, however, could not possible demonstrate that the application of
Section 201(b) to ICS calls is not necessary to ensure that ICS rates and practices are just and
reasonable, or that such enforcement is not necessary for the protection of consumers.8” Any
attempt to excuse ICS providers from the application of Section 201(b) thus would amount to an
end-run around the conditions placed on forbearance relief and would violate the Act for that
reason as well.

Finally, claims that the requested relief would amount to FCC regulation of state and
local correctional facilities cannot be considered “costs” of applying Section 201(b) to ICS rates
and practices. As the D.C. Circuit explained in affirming the FCC regulation of carriers’
payments to entities not regulated by the FCC:

[NJo canon of administrative law requires us to view the regulatory scope of

agency actions in terms of their practical or even foreseeable effects. Otherwise,

we would have to conclude, for example, that the Environmental Protection

Agency regulates the automobile industry when it requires states and localities to

comply with national ambient air quality standards, or that the Department of

Commerce regulates foreign manufacturers when it collects tariffs on foreign

made goods. 88
As such, while the adoption of a benchmark ICS rate may impose some costs on parties outside

the jurisdiction of the FCC, the FCC may not rely on these purported costs to avoid its statutory

obligations under the Act. Even assuming, however, that the FCC could or should consider non-

85 Connect America Fund, 26 FCC Rcd at 17,876.
86 47 U.S.C. § 160 (2012).
87 47 U.S.C. §8160(a)(1), 160(a)(2) (2012).

88 Cable & Wireless P.L.C. v. FCC, 166 F.3d 1224, 1230 (D.C. Cir. 1999); See also National
Cable & Telecommunications Association v. FCC, 567 F.3d 659 (D.C. Cir. 2009)(“We decline to
put issues relating to their cable service outside the Commission's authority simply because
those issues also matter to their landlords.”).
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Communications factors in determining how to enforce Section 201(b) in the ICS context, all

relevant factors overwhelmingly support Petitioners’ request for relief.

1. Establishment Of A Benchmark ICS Rate Is Economically Efficient.

First, the adoption of a benchmark ICS rate will lead to additional efficiencies in the ICS
industry. Specifically, the FCC has previously found that the adoption of price caps provide a
powerful incentive for service providers to become more efficient. For example, when the FCC
adopted price caps to apply to local exchange carriers’ interstate access charges, the FCC stated
that price caps would:

harness the profit-making incentives common to all businesses to produce a set

of outcomes that advance the public interest goals of just, reasonable, and

nondiscriminatory rates, as well as a communications system that offers

innovative, high quality services.89
The price cap regime was imposed because of a concern that traditional rate-of return regulation
did not result in sufficient incentives to improve efficiency. Indeed, the FCC’s previous reviews
of rate-of-return regulation over many years led it to conclude that, under certain
circumstances, rate-of return regulated firms have an incentive to raise rather than lower their
costs by increasing investment in the asset base on which the regulated return is calculated well
beyond the efficient level.9°

Subsequently, in affirming the decision of the FCC to apply certain accounting
procedures in connection with the price-cap regime, U.S. Court of Appeals stated that:

Price cap regulation is intended to provide better incentives to the carriers than

rate of return regulation, because the carriers have an opportunity to earn greater
profits if they succeed in reducing costs and becoming more efficient.9

89 See Policy and Rules Concerning Rates for Dominant Carriers, Second Report and
Order, 5 FCC Red 6786 (1990), aff'd, Nat'l Rural Telecom Ass'n v. FCC, 988 F.2d 174 (D.C. Cir.

1993).

90 Id., at nt. 30. (citing the Averch-Johnson Effect, Behavior of the Firm Under Regulatory
Constraint, American Economic Review, December 1962, pp. 1052-1069.).

91 Bell Atlantic Telephone Co. v. FCC, 79 F.3d 1195, 1198 (D.C. Cir. 1996).
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As the Commission recently noted in the Connect America Fund, there can be a “race to the top”
manifested by a practice of increasing investment in plant and equipment on which a regulated
return may be earned.9?

A “race to the top” of sorts characterizes the prison phone industry as well, and the
solution to this problem is to impose the proposed maximum benchmark ICS rate. The price
terms for prison phone calls are determined not by the telephone consumers who make or
receive the calls but instead by a third party (the prison administrator) who does not bear the
cost of the call. In addition, the transactional process under which these services are purchased
often involves bidding where the objective of the bid is not to determine which provider can
supply the required services at the lowest price, but rather which provider will pay the highest
commission to the prison administration in exchange for the exclusive right to provide prison
services.93

This process leads inevitably to a “race to the top” in bids for commissions that must
ultimately be paid for by those who make and receive calls. The imposition of these higher
prices, well in excess of the underlying costs, needlessly suppresses demand for prison phone
calls with the consequent effects that have been demonstrated in the Bazelon Declaration.

Where the Commission was faced with a race to the top problem in the regulation of LEC
access charge rates it decided to impose price cap regulation to better align LEC incentives with
those that would obtain in a competitive market. Here the Commission should impose a
maximum benchmark ICS rate for prison phone calls to create an efficiency incentive in the
prison phone industry which is lacking today because of the nature of the procurement process

used to acquire these services.

92 Connect America Fund, Sixth Order On Reconsideration And Memorandum Opinion
And Order, FCC No. 13-16, 1 2 (rel. Feb. 27, 2013).

93 NPRM, 27 FCC Rcd at 16,632 (citing Inmate Payphone Order, 17 FCC Red at 3276).
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A maximum benchmark ICS rate will result in substantially reduced charges for prison
phone calling as well as a continuing incentive to improve efficiency in the delivery of these
services. Importantly, the imposition of a cap is in no way intended to render the provision of
prison phone services unprofitable. To the contrary, as in the case of the LEC price cap regime,
the imposition of the rate cap gives the service provider the opportunity to capture the gains
achieved through greater efficiency and to become more profitable as those efficiencies are
realized.

In light of the well-established precedent to support the adoption of a maximum
benchmark per-minute ICS rate, and the FCC finding that a benchmark rate leads to economic
efficiencies in other contexts, any cost-benefit analysis with respect to the ICS industry must

find that the proposed benchmark ICS rate proposed herein will lead to beneficial results.%4

2. Lowering of Rates Will Have Positive Impact on Recidivism.

The adoption of a benchmark ICS rate that is just and reasonable will significantly
reduce the cost of ICS calls for its customers. The impact will not only be felt in the pocketbook
of the inmate and family members, but society will greatly benefit through the reduction of
recidivism rates and the corresponding reduction in correctional costs.

Currently, there are more than 1.6 million people incarcerated in the United States.
Among those that are incarcerated, 52% of the state inmates have at least one child, and 63% in
federal prison have at least one child. At least 50% of the incarcerated are located more than
100 miles from home, and 10% are located more than 500 miles from home. While 700,000
inmates were released in 2012, at least 40% will likely return to prison within three years.

The positive impact of staying in contact with family members and friends has been

extensively documented, and there should be no question at this point that society benefits from

94 See Bazelon Declaration, pg. 26-27.
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a reduction in recidivism, beyond the cost savings.% As noted by The Vera Institute of Justice in
its comments filed on March 14, 2013:

By promoting better outcomes for incarcerated parents, visitation can help
reduce the negative effects of imprisonment and the stigma experienced by
children of having an incarcerated parent. Maintaining relationships with their
incarcerated parents can reduce children’s risks of homelessness and of
involvement in the child welfare system.o

In addition, Congress has found that “inmates who are connected to their children and families
are more likely to avoid negative incidents have reduced sentences” and that “released prisoners
cite family support as the most important factor in helping them stay out of prison.”9”

A similar point was presented by the National Association of Regulatory Utility
Commissioners (“NARUC”), which passed a resolution asking the FCC to act on the Alternative
Petition, in 2012.9% The General Counsel for NARUC followed up with an ex parte submission
on December 28, 2012, urging the FCC to act and noting:

Excessive interstate rates mainly affect prisoners’ family members — who have no

other option but to pay the rates. Phone calls are the primary means of

communication for many prisoners/families, because many prisoners are

functionally illiterate and many are held in distant facilities, which makes in-
person visitation difficult. Research indicates that family contact during
incarceration leads to greater post-release success for prisoners, and thus less

recidivism. High phone rates that economically limit family contact frustrate that
positive outcome. 99

95 Damian J. Martinez and Johnna Christian, The Familial Relationships of Former
Prisoners: Examining the Link Between Residence and Informal Support Mechanisms, Journal
of Contemporary Ethnography 38, no. 2 (2009): 201-24; Creasie Finney Hairston, Prisoners
and Their Families: Parenting Issues During Incarceration” (paper presented at From Prison
to Home: The Effect of Incarceration and Reentry on Children, Families and Communities, a
conference hosted by the U.S. Department of Health and Human Services and Urban Institute,
Washington DC, January 30-31, 2002); Rebecca Naser and Christy Visher, Family Members’
Experiences with Incarceration and Reentry” Western Criminology Review 7, no. 2 (2006).

96 Comments of The Vera Institute of Justice, filed March 14, 2013, pg. 2 (citing
Christopher Wildeman and Bruce Western, “Incarceration in Fragile Families,” Future of
Children, 20(2) (2010): 168).

97 Second Chance Act of 2007, Pub. L. No. 110-199, § 3(7), 122 Stat. 657, 659 (2007).
98 See Exhibit I.

99 See Letter from James Bradford Ramsey, General Counsel for NARUC, dated December
28, 2012, CC Dkt. No. 96-128.

35



Finally, the American Correctional Association, which presumably represents prisons and other
correctional interests, adopted a resolution in 2001, and reaffirmed it twice, stating that it is
“sound correctional management that adult/juvenile offenders should have access to a range of
reasonably priced telecommunications services” and that the “rates and surcharges that are
commensurate with those charged to the general public for like services.”00

From a cost perspective, the United States spends more than $60 billion dollars each
year on prison costs. On average, each prisoner in a state prison costs more than $31,000 a
year. As discussed in the Bazelon Declaration, if recidivism can be reduced by just 1%, the cost
savings would be more than $250 million per year, and a study by the Pew Center estimates that
there would be a cost savings of $653 million in one year if recidivism were to be reduced by
10%.101

Thus, the benefits arising from encouraging contact between family members and
inmates are substantial, and there is every reason to believe that the adoption of the benchmark
ICS rate proposed herein will go a long way towards encouraging such contacts. For example, as
noted in the Bazelon Declaration, when New York eliminated its commissions, the costs of ICS
calls went down, and the volume of calls increased to such a degree that automatic reductions
built into the ICS contract were triggered:

The Department of Correctional Services’ one-year contract extension with

Global Tel Link, Inc., which runs from April 1, 2007 through March 31, 2008,

triggered a second rate reduction if call volume increased by at least 18 percent in

the first six months of the contract. Call volume, as measured in completed calls,

increased by 35 percent during that period (April 1 through Sept. 30) as

compared to the prior six months (Oct. 1, 2006 through March 31, 2007), while
the number of call minutes jumped by 36 percent.°2

100 See Exhibit J.
101 See Bazelon Declaration, pg. 24.

102 See www.doccs.ny.gov/PressRel/2007/phoneratereduction.html (last visited March 23,
2013)(“Inmates’ families and loved ones have saved more than $10.5 million based on the
volume of calls since the lower rates went into effect. The cost of a 20-minute phone call - the
average length of a call from an inmate — has dropped to $2.68, from $6.20 prior to April 1.).
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There is no question, therefore, that lower rates will encourage contact between inmates and
their families and friends, which will lead to bottom-line savings for states, counties, and local

governments through lower recidivism rates.

3. Lowering Rates Will Provide Relief to Millions of Families.

The record in this docket has been supplemented by tens of thousands of personal stories
relating to the impact of the egregious ICS rates that are currently being charged, and requesting
immediate action by the FCC.03

It is impossible to understate the importance of these stories portrayed through personal
testimonies. The facts presented in the following quotes, along with the thousands submitted
into the record, must be incorporated into any cost/benefit analysis:

As a military wife who has been through multiple deployments with my husband,
I know the value and importance of communication when your loved one is away.
How that is all that you have, and how much it means. With phone rates at such
an incredibly higher cost for inmates families and friends it affects the morale of
the inmate and the mental stability and health of their family when they cannot
communicate more than maybe 1-2 calls a month or they have to choose between
groceries and bills for a phone call. That is simply not right. Personally I talk to
my friend whom is in a TDCJ unit, and it costs me over $10 for 15 minutes.
Besides his dad, I am all that he has on the outside looking out for him. He has
told me over and over again just how much phone calls help him to stay positive,
productive and out of trouble. Letter from Amanda Callahan, WC Docket No. 12-
375 (filed Jan. 15, 2013).

The only thing that helps me make it through my day until my husband is able to
come home is the phone calls I receive from him after he eats dinner and that’s
when I get my kiss goodnight. With him in Nevada, we live in Colorado I can’t go
see him every weekend; I can only afford to see my husband every four months.
He has also stated that the phone calls are one of the only thing that keeps him
calm. Letter from Colette Croteau, WC Docket No. 12-375 (filed Jan. 22, 2013).

With no internet/email access, limited postal delivery and the many other
restrictions placed on prisoners, their families and even attorneys, telephones are
a vital part of both prison and society. Allowing prison telephone fees to remain
as high as they are, with no end in sight to the proposed increases, this matter is
certainly against public policy, and I would ask, on behalf of myself, my family

103 Almost three years ago, Senators Diane Feinstein and Patrick Leahy also urged the FCC
to make a “swift examination” of this issue. In June 2010, the Chairman of the FCC stated that
the FCC would “address the questions raised in this proceeding as quickly and equitably as
possible.” See Exhibit K.
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and friends, and the millions of others affected by this issue to consider
promulgating rules which would curtail these abuses. Letter from Dale
Shackelford, WC Docket No. 12-375 (filed March 4, 2013).

My personal experience is, my wife has a disability, she's blind, she's on a care
taker program with a fix income. I cannot call her because the phone calls cost
$9.20 for 15 minutes. I have a 19 year old son in college living on his own
requesting advice but I can't afford to call him; both are in Detroit MI. This State
[Pennsylvania] prison employment system only allows a small percentage of
inmates to make 42¢ everyone else 19¢. Jobs are unavailable for almost half of
the population do to the overcrowding. Letter from Gregory Thomas, WC
Docket No. 12-375 (filed March 4, 2013).

My recent experience with the inmate phone system has me horrified that the
excessive cost precludes most inmates from contact with their family at a time
these ties need to be maintained. The thought that the correction system is
receiving financial gain at inmates expense is troubling also. I was fortunate to be
able to afford to pay for calls, but the phrase "highway robbery" came to mind
each time I made a payment. Today, as I closed an account, I was told there was a
$5.00 fee to do so. This account with Offender Connect [Securus] had already
charged $25 to get $20.25 credit toward calls, so after paying a $4.75 service fee
to get service I had to pay $5 to close the account. Practices like these should not
be acceptable. Do not let the incarcerated be extorted in this manner any longer.
Letter from Linda Humphrey, WC Docket No. 12-375 (filed Feb. 12, 2013)

Recently in the past year I have been hospitalized several times. I nor my wife
can write very well and have to have someone else do it for us. So we are forced
to use the phone system. I have only been able to talk to my wife once in three
months due to the cost of these calls. She not able to even send me money like I
need it. These phone calls are making our bonds stronger yet there is only so
much we can in a 15 minute span that has to last for 2 to 3 months before we can
afford to do it again. This is a very serious hardship on me and my family that
just keeps getting harder to endure. Letter from George Fierras, WC Docket No.
12-375 (filed Aug. 10, 2012)

Our son, at Mac Dougall Correctional Institute in Suffield, CT has been
incarcerated since 1997. His collect calls originally cost us about $20 for 15
minutes. In 2008 Global Tel Link offered a pre-paid contract which reduced the
cost to $12.97 for 15 min. Of course, that required us to pay up front. We try to
maintain a minimum balance of $25 (2 calls) which means that most of the time
we have $100 or more of our Social Security Retirement tied up in that account.
Letter from Tom and Dora Pickles, WC Docket No. 12-375 (filed Aug. 6, 2012).

Going for so long without talking to my family has made it extremely tough to
maintain any type of strong bond with them. Not to mention, there have been
two deaths in my family, and my father’s house burned down, all of which I
learned from the news, and had to endure weeks of unanswered letters until I
finally received a visit. Yes, it is my fault | am in prison, but in how
many ways will 1 be made to pay for my crime? Letter of T.L. Terry, WC
Docket No. 12-375 (filed Aug. 3, 2013)(emphasis added).
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These personal testimonies represent just a fraction of the tens of thousands of additional
personal stories and signatories to petitions urging the FCC to act on reforming the ICS rates.
Thus, while there may be costs associated with the adoption of the proposed benchmark
ICS rate, it is clear that the benefits associated with the adoption of a benchmark ICS rate are
enormous. Not only will the persons that actually use ICS to remain in contact with their family
and friends experience lower rates, the correctional agencies will save more in reduced
recidivism costs in the long run than they will lose in reduced commission payments in the short
run. In light of its statutory obligations to prohibit unjust and unreasonable rates and practices,

the FCC must adopt the benchmark ICS rates and practices proposed herein.

CONCLUSION

There is no question that reform is needed, nor is there any question that the FCC has
the requisite authority to provide the relief requested herein. The evidence supporting the need
for a maximum per-minute benchmark ICS rate is overwhelming, and the ICS providers only
justification for the exorbitant rates is that they need higher rates to properly divide up the
spoils with the authorities seeking ICS services. However, this is not a legitimate justification
for imposing rates that bear no semblance to the cost of providing the service and thus, violate
Section 201(b) of the Communications Act.

As such, the Petitioners respectfully request that the FCC adopt a benchmark ICS rate of
$0.07 per minute, with no separate set-up or per-call charge, and eliminate the usurious
ancillary charges and practices such as “re-loading” and penalties to receive a refund. Further,
to the extent that the ICS provider drops a call, the ICS customer must not endure reconnection
fees. The record in this proceeding demonstrates that ICS customers are truly held “captive” to

the ICS providers, and are forced to pay additional fees at every turn.
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The FCC is the only agency that can provide respite from this extraordinary situation.
The Communications Act provides the FCC with the requisite statutory authority, and the record
in this proceeding demonstrates the urgent need for relief. ICS customers literally cannot afford
to endure more delay. Therefore, the Petitioners respectfully request immediate action

consistent with the evidence offered.

Respectfully submitted,

Lee G. Petro

Jennifer L. Oberhausen
Jennifer M. Roussili

DRINKER BIDDLE & REATH LLP
1500 K Street N.W.

Suite 1100

Washington, DC 20005-1209
(202) 230-5857

March 25, 2013

i Admitted in Maryland only. District of Columbia Bar application pending; practice
supervised by partners of the firm who are active D.C. Bar members pursuant to D.C. Bar Rule
49(c)(8).

40



Before The
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

}
In the Matter of: }
} WC Docket No. 12-375
}
Rates For Interstate Inmate }
Calling Services }
COMMENTS OF

MARTHA WRIGHT, ET. AL.,
THE D.C. PRISONERS’ LEGAL SERVICES PROJECT, INC.,
CITIZENS UNITED FOR REHABILITATION OF ERRANTS,
PRISON POLICY INITIATIVE, AND

THE CAMPAIGN FOR PRISON PHONE JUSTICE

EXHIBITS A-K

Lee G. Petro
Jennifer L. Oberhausen
Jennifer M. Roussil

DRINKER BIDDLE & REATH LLP
1500 K Street N.W.

Suite 1100

Washington, DC 20005-1209
(202) 230-5857

March 25, 2013



EXHIBITA



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARTHA WRIGHT, et al.

Plaintiffs,

P = S

Civil Action
No. 00-293 (GK)

Ve

o e as

CORRECTIONS CORFPORATION OF
AMERICA, et al.,

FILED
AUG 2 2 2001

Defendants.

LT L

NANCY MAYER WHITTINGTON, CLERK

ORDER US DISTRICT COURT

This matter is before the Court on the Motions to Dismiss
Plaintiffs’ Complaint by Defendant telephone companies and
Defendant Corrections Corporation of America (“"CCA"). Upon
consideration of the motions, oppositions, replies, the Motions
Hearing held on August 9, 2001, and the entire record herein, for
the reasons stated in the accompanying Memorandum Opinion, it 1is
hereby

ORDERED, that the Motions to Dismiss the Ccrplaint under the

doctrine of Primary Jurisdicct:on are granted; it is further
ORDERED, that this case is dismissed without prejudice; it is
further
ORDERED, that parties are directed to file the appropriate

pleadings with the FCC to ensure that the issues raised in this

lawsuit are presented to the FCC.



1 é QI /// o~ //"
1 LELCn ) A gagecrn
1 - . —

Gladys Kessler
United States District Judge

COPIES TO:

Marie-Ann Sennett

D.C. Prisoners’ Legal Services Project
1400 20°" Street, NW

Suite 117

Washington, D.C. 20036

Frank R. Volpe

Sidley & Austin

1722 Eye Street, NW
Washington, D.C. 20006



UNITED STATES DISTRICT COURT

FOR THE DISTRICT

MARTHA WRIGHT, ec al.

Plaintiffs,
v,

CORFCPATICN OF
al.,

CORRECTIODNS
AMERICR, et

Defencdants.

OF COLUMBIA

Civil Action
No. 00-293 (GK)

FILED
AUG 23

NANCY MAYER WH,TY;
UsS DiISTRigT

l]f\

-

1

NGTCH, CLiRe =
coum

MEMORANDUM OPINION

ale

-

la;..-- —"SI

Corroratiorn

“ke meozlcons,

3, 2021, and

~

3, pUTaTavd

frem the 1L

20 Counse

Votions Heariog.

refore the Courr

Defeniant

Dpposiz:iona,

ong discance

(ol

telepncns

COMEST.

cZ America “2Car;

repries, the

the enzire recerd herein, for

granta the Mctions Dis

m

S

[y

mimaRry Jurisdicciond

"y

ks

T.asz3-acILon chal e

Lends vl
telephcre sezvice
Zacs_iT_@gs

—E o8



recipients cf inmate cails. Dafendarts are CZCA¢ and var:ious
- . 3
telephcrn2 companies.’

SzedszEigaily, FPlairnzedls chailengs the “exclosive Esaling

suntrsons” between OCA  Efzcilizies and  Deizndarn: telecrzne
csmpaniss. Under cthese ccntracts, each CCTA facility grants To cne

telephors comzany the exclusive right to prcvide telephnne services

inmates: in return, CCA receives a2 commission
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renging from 25-50% c<f the revenuss
compen-es from :inmate calls, The =xcl.s:ve Jdealing conzrzc:is
furtrer provids that the only way inmates may cCommuenicate -y
telerhorne 18 thrcugh a cellect call-only feature, whicn charges ths

\ Inmatas cannct ressive C2i.8

highes* cperatcr assisted rarte.

from ouvsdide bhe fScilify, E2ad péicther Lomates 7dr rZesiviemts 2f
YO0 iz 4 frivate fZreprofal Sorvoration whiih dpersites 2oaney
priscns and 2azls in twenty-sSixX SEEles DULISLAnRI IO sg:ig2ments wiih
state and lsozl agverzamentss CChA owns and coneretes Lour
ipmfifutaonsd houwsing DB.¢. DrissEserss: Jept¥ral Arifosa Cetegtisn
Centey roe TITorzanee CidEmy, New Mexige, Estsntocza ZeEntsyy
Nororsass, 2Wis CorrecrisnE. Zentery and Discracr i Coluns:ia
Czrrezoicnal Treatment Facil:cy
Ta2ferdan: telepncne comgpanies are Zrercan Inc., [ “Evarcsmt) .,
American Tel_ecrone and Teiecrash Jompaay (YRETT"!, XMII Worlcoom
Coomunizetii=e oo, MM s 2:oneer Telephornz Corporari:ive
»Dronacr* AaRd GLeoal TEIebcTRUNI THTYIONS Lam Chazal Tl Lany !
" FlapT.fIs allege, Isr exampls= tnat for a typrczl lonu-
alstancte zali, a 2laint:ff omust pay an 1nitiil sarcharge ol S4 00
andé then §.32 pe2r monute thsreafter
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farTily members and coursel, They alsc clazm cthat the terms of
thesé centracss, zacher than furtherirns any securizy prurpose or
covering :tne co:zt Lnvolved in providing paone service o irmaces,
are prinarily Zesigned to enrich Cefendants (chrough the inflatzd
rates and h.gn ctemmissicen fees, at the expense cf the recipienis =
B They ellsgs violations 2f tne First Ameadnznt,
Fourceenth AmenZment, Sherman Ant:-Trust Az:, 15 U.5.2. § - e-

Cemrinacations aAct, 47 Y.8.0. § 151 2r gez., and D.Z. state
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I. STANDARD OF REVIEW

no s2z ¢ fzor:z 1a sup2ars ¢f his clediw whigcn would =2nti:ile nim o tc
reli=sz. " Sooiay v, Gibsegp, 3585 U.S. 42, 43%-46 (i9E7:; Davis v

(32
1

Merroe, County 2d. of Zduc., 1132 8. Ct. 1561, 167 $99:: For

nirposes of ruling on a motisn to diskase, the factual allagaticas

of :the compla:n:t mast 2e presumed teo be true ana liberelilv

conetruesd in favor of the plaintiff. Shear v. Naticnal Rifle Ascs’n

30

3

(A}

2285, Y263 43.C. Cir. 3599 .

£ An, 606 F.2

III. BISCUSSION
Teferdants raise a nuncer of jurisdictional Zavs to reazhlng
§

~he merits ©i thls case, Amcng other things, they urge that the

Tzurt snould exercise 1ts discretizn te refer Plaint:

Dofendanes maLntaln toat zecazse tne FCD 185 szatutor.iy chayg=zd

it is the fzrum keg--guiced to resclive Flaint:fis' claims
e doctrine ¢f gzimary yeTisdictisn tE propesrile snvoked In
¢ TCesf:ndants Zlobal, AT&T, and Picneer assert that toe
Comzlaint showid 2e dismass=d Zor lack of pDersonal -~urisictich.
Teiendant ATET 3lsc asserts tTnat the sctien shuuld pe cismissed
2gainst it fer rzilure tz jeoin an -nd:izpensable paxiyv,
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2t 18 Likely that the dass will require "resolut:ien of issuss

which, under a regulatory schewe, nave been piaced .o the hands of
an adnizmistzative sody.* 388 WJesgoern fanific KRR ZE., 352 U.S
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No rigid formula exists for applying the dectirine of primary

rigdiczdsn. Enfteacd, iavocitids SF the z2grft¥ane ¥ests Eiéik on
N\

cthe advantagzs of allowing 2n agency < apPply 1ts expart judsment

dnd on a oZongsza for achievimg unilozm cutiomes E_in=t

Communications Ssrvice, a2, ¥, Naggiasmsl Bxo-anses Savciar
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Anr ryEmed)y WoL-2 reguiré ‘the Couxs tz <rdes 2ze 2f  HWE
dis & - - P P - ~a = - - - ——— - -
arrangenents: (1! that the exclusive dealing coniracts conta:in
= - - —~ 3 = ~ - - - F= i
io.2r thone ratas; or (2} that JCA sifer iamates a chc.t=2 of pncae

pare oy <calling oztiosne.

LTney arrangement, however, wculd raguire a destermonatisn oz

m

complex ecoromic and techrical issues, such as wnetnsr teleghone

alzerrative teleprorne

[{)]

tes can be iowerzd or whether th

arrvangemancs Plaint:£fs saek are cechinologically feasible given the
exigencies £ the priscn enviIcnment. As 2Xplained celow. these
ars i3suas that nave been and continue to pe best aldressed b, the
FoOT

Firsc and fcremest, the FCC 1s statuterily charzed with

nandling =a2ll cla.ms conctesting the reasdsnaklenass oI colerhone

reces, a7 WS i2 5 i b o W Tl charges nyacr S sy .
classif:izcazions and ragulacicnSea. . 8hall e 1ust ang

Teascnakle. .. (.17 Corigeguently, CouUfLs rodtinel; Téster mage

crallsnges tTo the FUZ. See =2.c., Bmsassazer. THE, . B8, 322 0,8

ring, tre <Zcoezt aseel
C world redress -he in-u
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3.7, 324 ‘13435 {noldinc that “whexe the claim 2f unlawiulress <I a

‘tariffecd] reg.lazicn :s grounded in _ack oI reasonablenass, the

2csaction must e addressed o the (FCC]"): HWaszezn 2acif.c E.R
On,, WEE TLE, =2z 6B-%: (hoidding that “beth thHe :i8sces of Larxii?
consmruci:ion znZ the reasonal.leness cf the taziIf as apploed wers

irmitia’ly matters for cthe [agency s) determinazion”!; ATET Zo. v,
IM2.Carizal Teoxr- ., E88 F.Supp. 221 244 (D. Mass. 1395 (Y c)lhere is

e doubr <that =z derermiznatier c¢: trne reascnakizness oI

a

diszriminatcery nature of cemmer. carrier rules and charges :s
squarely at the heart of the FCC's mandaten) .®
Signilf:ican:zly, ths FCC, :n exsrcising 1ts mandate Lo rezulite

is avthorized to resect incluesscn irn
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Def2ndancta’ cos:-tasis of the 23-30% commissions received by CCA.

rezervel by CJA znd the 'mpac: those commissions have on increas:ng
ratas, the FTC can adeguately address thcse issues by prahibizains

long-distance carriers Iron gonsiceying COTMASSICSR ©ISTS in trhelr
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~bazig. 32 Mciicns Hearing Tr. a:- ¢

er that Defenijancs’ razes nc: reflect —cmriss.ons

woiff=' cortercigoy, he DL, CopgiiEds

ds F¥lddsm, Ins. V. BCD, 208 P.lo 750 15,2

Flm 4 feps me P00 9 Zurxnsficnibn Lo LEgglats ihe
az= e & LS ce car : o oS LN
prenikived she ZilinT &f saxi & o . Dot b
ns way sizered tre FIO's statgtory ity b5 exnsuze tkat zhe rpates ¢f
thecsa carriacs are reasonécie and non-discrininatcry,. S22 Mot-oons

Heérings TZ. at 8:9-20; 1l:5-12



U.53.C. § 2753 !provaiding ausisyity fo FOT to ¥egulate navphone
gervice, incluisng “the prevision of immate telephrons sexrvice ot
correcyiolal insTivdsions.”. . Indsed, tae FCCT has congidersg anid

szrnsider the 18282 of inmate calling ssrvices. S=2e In

the Nazsey of E:-led Payswy

Seccnd Further Motice cf Preposad %ulemaking, CC Jocxet Nc. 52-77,

s rpreference i1n the priscr context £or sezuritc

reascns. !Acttacred as Bx. 12 to Def., AT&T':z Mot. to Jdsmuss!: _rL w0

b
{3

Ma--er of Bil_ed Parcy Preferenge For ‘rreriats

Red €122, Second Report and Order, CC Decke: No. 22-77 (rel. Jan.

benchmarks cr rate

235, 1958, (declzimine SS9 LZapdse pIice
caps! ‘Aztacked =3 Ex. 13 ro AT&LT'2 Mct. o Cism:iag) The FcC
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e
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necesszary speliai:zed sxier:tilse

thevzfor:s nas already develope
on the wnderlying te_ephone technodicey, £ii2 telephone LaduszIiy’'s

sconom.cs, practices and ratas, and the feas:bility of alcernative

Tagyd, cthe TCC ras8 far €XSliciy srtatutory aushenity &S
cons-der Tne re2asonableness of 2laintiifs’ ra23u2st te have scless
Lo otner cailing cpticng, 2ach 28 1-8C02 szervic=2 ant Zial ercu-d
Sze Motione Yaaring Ty, at 1¥:15-Z4 [thez statuiory recuirement chat



carriers maks services ava:lable upor reascnakble rezusst proviodesn
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ery szme rates and practic=3 chnallenced kv Flizini:

acTicn. ln tne Matzczy of Irmplerentat-on of

Raclass_ficazicn ani Zompennation ProvisIgne af ns
Telecommun.caticns Acz of -3556, Public Not:cs, CC Degxes, No. 26-
228, 34 P,0.C: Red, 7085 i¥el. Mawy €. L3¥%H):. I Daxt:eriar, c=he

pieadings Lr. tnat proceeding raised the princip.e 153285 ra:sed DY

the plezdings in this case: the reascnakbleness of —rpmate selaghzne
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racteg and the feasability oI <iffsrent callin

dekbit cards, 1-602 z2z.ls, or direct disl servicss. S=e Nc:..oas

Deatisg Tr, 2% 12:28-34§2; LEii7=18yEy LF:47~28 .21 MerseEt, ERE
FCC invaited comrents from parties rebressnting inTEtes ant tharor




&€ Frisoners ol the American rriends service CommLoias

VNCURE/ATSCY, OT Zocke:'No. 56-1I3 (filed June 21, 1599.). Laé
pendency i nearly identical claims oeiore the FIC makes invocaiion

No. 99-IV-2457 N.D. Ill., Marcn 22, 2000) iccur: referved to FCC

berauss ¢ i3 exper-ence 1in determining fairness oI celerhone

the doctrine cf primary surisdiction but ceaching the mexites cn the

-

otnar
P
LN it .
Accerdingly, Ecr all the fgoreqoisz fedsens TAE BIaTE

zcnciudes that tne FCZ L5 clearly 1n the Dest rositian tan rasclve

Netwcra ("UZAN' . also fiisc

d adv.sed the FIC chat .t
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rates chérced and cne feasibilicy of alterrnat:ive celer
arrangements in. ZCA facilizies,
B. Uaiformity

Concern abcut _nceoneiscenc [udgmente Iurctner streagthens the

Zsde Lo app.ideticn of zhe ‘promary jurisdirticn  doSTEive.
Sorgress specifizally delecated tc thd FOC <Sae autheraty to
recuilat€ comncn carriers’ rates, “classzilcacicns. practices, znd
zhzrges,” £for i1nzergtate czlls, ircluding the rates and practocas

that'apply to ccllect calls made by inmetes. 47 J.3.C. § 2C3:at,
As =axplairned aZove, parties raspresenting 1nmEtes ar2 presently

aprlying tc the FCC for thz samz relief Plaint:rfis seek .rn tnis

F- gt o L As such, tnere is z risk ¢tpat this Tourt mey render a
ruling that vndermines or 1s incorsisctent with FIC detesrminations
cn zhe rates ard terms of Defandanzs’ arrangemanta There :s5 alsc

a rigk that any decisicn wouli be iacsnsistent with the decis:ons

grsunds oi primzary jurisdicticn 1a Valaez v. Statz ¢f WNew Mex:co,
No. Z-0117-CV-2320-00194 (1% Judic-al Dis: Junty ¢f Fie Arribaty
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Bccorcingiv, tne Court cencludes thsat uniforii Ty Ccocerns counse.

in favor oI FIC referral:

2, Conatitutional Issues

Plaintiffs se2k to avoid =z2p2lication o the  orriwary
-urisdésczior  Zsotrina by arguainc that their citallenge raises

fiowaver, —he presence of constitur:izcnal lssues in an action posas

vokinzg primary jirisdictiorn, See A_lrec
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‘Communicazicne Service, Ianc., %65 F.2d a:z 1121 Jconciuding that

The constitational issues are certalinly no bar .n this ztase,
5T the <vCIZ has cors:dered conszitucicral I1s3uses 1a the
telepnone req@ullatsry ccntext in the sast. 3ee liotions Hearinao Tr,

at 4%:21-50:5, Secord, alil cf Pla:ntifis’ conscizutiznal claims

ve arounc the reascnableness cf che rates charzed.
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theory that Platntiffs are chargec z higner tariifed rate wis =z vis

nzide andé ocutrsidéa simitlar 3>ison

b

cThzr rate-payars -- both

facil:izies. Trneir zla:m is therefore cne of a2 dizcriminatcry rate’

charge, anz is exactly the zype ¢f zlziw tha:t falls witrh:in ths
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are premiaed 2n the tlkeory that the axcliugive deal:inz ceontrac:ts,
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sc udreascnsble rnat comrusnocatlions ketwesn InmaItsy and LnmEll

Famizy and covnsel ave Uncoastitusiona.ly btrdenes, The BIIYg
v-n.=ial zake” on tne reascrnasleness Of Ine current Taies ani T
pTher L=¥ms of zhas exclusive dealing contracts, while =gt
dispoairive cf tne con3titucticnal  issues would sZbatansial Y
sssist zhe Ceour: in 1ts tasm of adiudicating these claims.™™ S22
aalnet, 953 F.2d as ilzi;

Impcortantly, the grimarv jurisdocticnal refarral would meen

- Feor exarp.le, in orcer to prevail on their First Amendment
~laima, Plaintiffs mugt first ceronscrate nat tni exclusive
5}
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oy
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dealircs czntract3 entered inio batwean Telen regLlt -n rates
nich are 3o 2xorkbitant that reasonakble access o zhe telephcne is
ienzed. e= Johnson v, Ca_ifo=pia, 2087 F.3d €856« 688 3% TLE
200C: {rates nct "so excrbizant' to deay glain:zisf prona access';
Strzndrerg v. City of Helsna, T9‘ T.2d 734, 747 {9% CJir. 13R85 les
lorg as llml:&tl?ﬂs cn Dhcne access are r2asonsziz, ther=s 18 0o
Tirst Amencdrent olagigi)y dash;:c:gn e, FEEEL YE T8 1055, 1149
er Tix ;594)( mate has ns £xgnt o sniiwiTed telopnone uy2 and
celephcne =2c€3s .13 sSubject 9 Fatioaal Izmitac:cns in fzoe2 of
azirLt
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Tf Flairnzi17is were C©o —axs 3uch 2 s-owing, thisg vour:s wou.d

zhz h3ve to evéluate whserner the cuv¥renI arranzerent resultirg in
~he —urdznirng of ghon2 access ig reascnably relartsd o a legicinate
oEnolagical inisyeszg, See Tisder ¥, Safiev, %53 F,%, 7% 1§37
The FIC has corsicdered and IInIinves no Ons: ai
bearing on ThHls QUEELLIon, SUIh 45 tne T0sts a
1nrate fac_lit:i2s, the level oI bad aebz 2
payTrzne S#rvise rroviders, Jacters opronioe

43, nne rcuaxden €n rat&-pavere, and the



first irmgranca. Afcer the FCC does 2c, tc the exzent Zhat any
conecizutiornal claims rema-n the Court will have the benef::t sf

che agency's exgert findings 1n addressing tnex. c2 e c., Far

Ly

Sfasz Confarencs v, oited Secates, 342 U.53. =7¢, §7-5-37
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Trherefore, inm viaw of t=e fact that the Court would benel:t

frcm the FCTVs expartise; that comncexrns for uniformity coumssl

cases now rending

cnallenges to phine
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FTZ, the Cours sxpects the agency tf movs with diggatch o zoncliucde
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1T3 Snncing procesdings so as 1o fravide both oourse dnc parties
w2th mean:ingful anmalvsis and guidance on 1hss2 1Ssues.

IV. CONCLISION

Poxr —he vezsecrs stated zocvie, Cnie zase = Jdismissed without
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/ Washington, DC / New York, NY / Los Angeles, CA

Arent Fox

October 11, 2011 Stephanie A. Joyce
Attorney
VIA ECFS 202.857.6081 DIRECT

202.857.6395 FAX
joyce.stephanie@arentfox.com

Marlene H. Dortch

Secretary

Federa Communications Commission
445 12th Street, SW.

Washington, D.C. 20554

Re: CC Docket No. 96-128, Alter native Rulemaking Proposal of Martha Wright, et al.

Dear Ms. Dortch:

Securus Technologies, Inc. (“ Securus’) files this letter to provide the Commission with
the updated cost information offered in its previous | etter dated September 20, 2011.

Securus has reviewed its overall cost of service for providing inmate telecommunications
service. Securus used whole-year data that was available after the submission of the industry
cost study (the “Wood Study”) in 2008. The data reviewed is specific to Securus and does not
represent the costs of any other company that was involved in the Wood Study.

Securus estimates that its overall per-call costs have increased approximately 16.3%. Its
overall per-minute costs have increased approximately 16.5%.

Please do not hesitate to contact me with any additional questions or concerns:
202.857.6081. Thank you for your consideration.

Sincerely,

g/Stephanie A. Joyce
Counsel for Securus Technologies, Inc.

CC: Chairman Julius Genachowski (via electronic mail)
Commissioner Michael Copps (via electronic mail)
Commissioner Robert McDowell (via el ectronic mail)
Commissioner Mignon Clyburn (via el ectronic mail)
Sharon Gillett, Chief, Wireline Competition Bureau (via e ectronic mail)
Austin Schlick, General Counsel (via electronic mail)
Zachary Katz, Legal Advisor to Chairman Genachowski (via electronic mail)
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Marlene H. Dortch
October 11, 2011
Page 2

Arent Fox

Margaret McCarthy, Policy Advisor to Commissioner Copps (via electronic mail)

Christine Kurth, Legal Advisor to Commissioner McDowell (via electronic mail)

Angela Kronenberg, Legal Advisor to Commissioner Clyburn (via electronic mail)

Albert Lewis, Chief, Pricing Policy Division, Wireline Competition Bureau (via
electronic mail)

Marcus Maher, Legal Advisor to Chief of the Wireline Competition Bureau (via
electronic mail)

Pamela Arluk, Assistant Chief, Pricing Policy Division, Wireline Competition Bureau
(via electronic mail)

Lynne Hewitt Engledow, Pricing Policy Division, Wireline Competition Bureau (via
electronic mail)

Michelle Berlove, Pricing Policy Division, Wireline Competition Bureau (via
electronic mail)

Jennifer Prime, Acting Legal Advisor, Office of the Bureau Chief, Wireline
Competition Bureau (via electronic mail)



/ Washington, DC / New York, NY / Los Angeles, CA

Arent Fox

September 20, 2011 Stephanie A. Joyce
Attorney
VIA ECFS 202.857.6081 DIRECT

202.857.6395 FAX
joyce.stephanie@arentfox.com

Marlene H. Dortch

Secretary

Federa Communications Commission
445 12th Street, SW.

Washington, D.C. 20554

Re: CC Docket No. 96-128, Alter native Rulemaking Proposal of Martha Wright, et al.

Dear Ms. Dortch:

Securus Technologies, Inc. (“ Securus’) files this letter to inform the Commission that it
will provide updated cost information in this proceeding.

On August 15, 2008, seven providers of inmate telecommunications services, including
Securus, submitted a study performed by economist Don Wood after having analyzed those
providers cost information. CC Docket No. 96-128, Inmate Calling Services Interstate Call
Cost Study, Wood & Wood (Aug. 15, 2008) (“Wood Study”). The providers each submitted
their cost datato Mr. Wood separately under seal, and did not share that data with each other.

The study employed the “marginal cost location” methodology that the Commission has
used in this docket when reviewing the costs associated with providing public payphones. Wood
Study at 4 n.9. That is, the study included only the costs associated with payphone service
provided in correctional facilities where no site commissions are imposed. Without
consideration of the cost of site commissions that are secured either by public contract or state
statute, the Wood Study concluded that, collectively and on average, the providers experienced
the following costs of providing interstate toll calls:

Debit Calls
Fixed Per-Call Cost $1.56
Time-Sensitive Transmission Costs $0.06

1050 Connecticut Avenue, NW 1675 Broadway 555 West Fifth Street, 48th Floor
Washington, DC 20036-5339 New York, NY 10019-5820 Los Angeles, CA 90013-1065
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Collect Cdlls

Fixed Per-Call Cost $2.49

Time-Sensitive Transmission Costs $0.07
Wood Study at 4.

The Commission has expressed interest in obtaining updated cost information from
Securus. To that end, Securusisreviewing its overall cost of service. Securuswill provide the
Commission with information as to how its costs today differ from its costs at the time of the
Wood Study, expressed as a percentage figure. Securus estimates that it can provide this updated
information in approximately three weeks.

Please do not hesitate to contact me with any additional questions or concerns:
202.857.6081. Thank you for your consideration.

Sincerely,

g/Stephanie A. Joyce
Counsel for Securus Technologies, Inc.

CC: Chairman Julius Genachowski (via electronic mail)

Commissioner Michael Copps (via electronic mail)

Commissioner Robert McDowell (via el ectronic mail)

Commissioner Mignon Clyburn (via el ectronic mail)

Sharon Gillett, Chief, Wireline Competition Bureau (via e ectronic mail)

Austin Schlick, General Counsel (via electronic mail)

Zachary Katz, Legal Advisor to Chairman Genachowski (via electronic mail)

Margaret McCarthy, Policy Advisor to Commissioner Copps (via electronic mail)

Christine Kurth, Legal Advisor to Commissioner McDowell (via electronic mail)

Angela Kronenberg, Legal Advisor to Commissioner Clyburn (via electronic mail)

Albert Lewis, Chief, Pricing Policy Division, Wireline Competition Bureau (via
electronic mail)

Marcus Maher, Legal Advisor to Chief of the Wireline Competition Bureau (via
electronic mail)

Pamela Arluk, Assistant Chief, Pricing Policy Division, Wireline Competition Bureau
(via electronic mail)

Lynne Hewitt Engledow, Pricing Policy Division, Wireline Competition Bureau (via
electronic mail)
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Michelle Berlove, Pricing Policy Division, Wireline Competition Bureau (via
electronic mail)

Jennifer Prime, Acting Legal Advisor, Office of the Bureau Chief, Wireline
Competition Bureau (via electronic mail)
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Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Rates for Interstate Inmate WC Docket No. 12-375

Calling Services

N N N N’

DECLARATION OF COLEMAN BAZELON

Coleman Bazelon, being duly sworn, declares as follows:

I. EXPERIENCE AND QUALIFICATIONS

1. My name is Coleman Bazelon. I am a Principal in the Washington, D.C. office of The
Brattle Group, Inc. (“Brattle”). Brattle is an economic consulting firm providing expertise in a
range of economic, litigation, and regulatory matters. More specifically, I am part of the

Telecommunications and Media practice.

2. I have expertise in regulation and strategy in the wireless, wireline, and video industry
sectors. Much of my practice involves valuation of complex telecommunications assets. I have
consulted and testified on behalf of clients in numerous telecommunications matters, ranging
from wireless license auctions, spectrum management, and competition policy, to patent
infringement, wireless reselling, and broadband deployment. I also frequently advise regulatory
and legislative bodies, including the U.S. Federal Communications Commission (“FCC”) and the

U.S. Congress.

3. Prior to joining Brattle, I served as a Vice President with Analysis Group, an economic
and strategy consulting firm. I have also served as a Principal Analyst in the Microeconomic and
Financial Studies Division of the Congressional Budget Office (“CBQO”) where I researched
reforms of radio spectrum management, estimated the budgetary and private sector impacts of
spectrum-related legislative proposals, and advised on auction design and privatization issues for

all research at the CBO.



4. I received my Ph.D. and M.S. in Agricultural and Resource Economics from the
University of California at Berkeley. I also hold a Diploma in Economics from the London
School of Economics and Political Science and a B.A. from Wesleyan University. My curricula

vitae is attached as Attachment A.

I1. OVERVIEW

,92

,71 (154

5. This is a case about “fair,” “just and reasonable” rates for collect and debit calls made
from prisons in the United States.” I have been asked to provide economic analysis of what a
just and reasonable rate would be. To do so I perform three broad analyses in this Declaration.
First, I update the analysis of Douglas A. Dawson previously submitted to the FCC in support of
regulated prison calling rates of $0.15 to $0.20 per minute for debit calls and $0.20 to $0.25 per
minute for collect calls.* Given continuing downward cost trends and developments in the
national telecommunications network since the last Dawson Declaration, I find that a fixed rate

no greater than $0.07 per minute for both debit and collect calls—and probably less than that

amount—would meet the “just and reasonable” standard set forth in the Telecommunications Act

|

(b)(1) the Commission shall take all actions necessary (including any reconsideration) to prescribe
regulations that—(A) establish a per call compensation plan to ensure that all payphone service providers
are fairly compensated for each and every completed intrastate and interstate call using their payphone.”
47 U.S.C. 276(b).

* (b) All charges, practices, classifications, and regulations for and in connection with such communication
service, shall be just and reasonable, and any such charge, practice, classification, or regulation that is
unjust or unreasonable is hereby declared to be unlawful...” 47 U.S.C. § 201(b). See also Federal
Communications Commission, “Notice of Proposed Rulemaking,” In the Matter of Rates for Interstate
Inmate Calling Services, WC Docket No. 12-375 (Adopted: December 24, 2012), Section III “Ensuring
ICS Rates are Just and Reasonable.” (Hereinafter “Inmate Calling NPRM 2012”.)

3 Prisoners make calls from federal, state and local facilities. The FCC has jurisdiction over interstate calling,
regardless of the type of institution the call is coming from.

4 “Affidavit of Douglas A. Dawson,” Federal Communications Commission, In the Matter of: Martha Wright,
Dorothy Wade, Annette Wade, Ethel Peoples, Mattie Lucas, Laurie Nelson, Winston Bliss, Sheila Taylor,
Gaffney & Schember, M. Elizabeth Kent, Katharine Goray, Ulandis Forte, Charles Wade, Earl Peoples,
Darrell Nelson, Melvin Taylor, Jackie Lucas, Peter Bliss, David Hernandez, Lisa Hernandez, and Vandella
F. Oura, Petition for Rulemaking or, in the Alternative, Petition to Address Referral Issues in Pending
Rulemaking (October 29, 2003), q 43 (Hereinafter “Dawson 2003”); see also “Declaration of Douglas A.
Dawson in Support of Petitioners’ Alternative Proposal,” Federal Communications Commission, In the
Matter of Implementation of the Pay Telephone Reclassification and Compensation Provisions of the
Telecommunications Act of 1996; Petition for Rulemaking or, in the Alternative, Petition to Address
Referral Issues In Pending Rulemaking, CC Docket No. 96-128, DA 03-4027 (February 16, 2007), 49 38,
41 and 43. (Hereinafter “Dawson 2007”.)



of 1996. Second, I address some of the costs and benefits of implementing a national maximum
rate for debit and collect calls and conclude that benefits likely far outweigh the costs. Third, I
discuss the Marginal Location Methodology used in public payphone rate setting and explain its

inapplicability to the prison payphone marketplace.

6. Before delving into these analyses, it is helpful to discuss some of the economic and
policy drivers that created the current prison payphone marketplace. Prior to 1984, AT&T was
the only provider of prison payphone services as it was the only provider of operator assisted (the
only kind then) collect calling services.” At that time, rates for prison services were similar to
rates for other like services provided outside the prison setting.” The breakup of AT&T in 1984
and subsequent introduction of competition in providing prison payphone services coincided
with a rapid increase in the U.S. prison population.” Along with a growing population, prisoners
were being incarcerated further from their homes, increasing the reliance on phone calls to stay
connected with family and friends.® Prisons began to impose additional penal requirements, such
as call monitoring and recording, on prisoner phone services, which along with the growing
prison population and increased importance of calling created a differentiated product—prison

payphone services.’

7. Normally, the introduction of competition into a previously monopolized
telecommunications service would be expected to benefit the users of that service. In fact, the
main thrust of the Telecommunications Act of 1996 was to introduce market forces in the

telecommunications sector, thereby replacing regulators with competition in allocating resources

> Steven J. Jackson, “Ex-Communication: Competition and Collusion in the U.S. Prison Telephone Industry,”
Critical Studies in Media Communications, Vol. 22, No 4 (October 2005), p. 268. (Hereinafter “Jackson
2005”.)

6 Jackson 2005, p. 268.

7 Justice Policy Institute, “The Punishing Decade: Prison and Jail Estimates at the Millennium,” (May 2000), p.
1, available at: http://www.justicepolicy.org/images/upload/00-05_rep_punishingdecade ac.pdf (last
accessed March 21, 2013).

¥ Jackson 2005, pp. 266-267.

? Ben Iddings, “The Big Disconnect: Will Anyone Answer the Call to Lower Excessive Prisoner Telephone
Rates?,” North Carolina Journal of Law & Technology, Vol. 8, Issue 1 (Fall 2006), p. 173. See also,
Jackson 2005, p. 267.



and promoting efficient provision of services.'” The prison payphone market, however, has
some unique characteristics—market failures—that the thoughtful observer would realize
undermines this usual presumption of competition. Specifically, given that penal institutions
allow only one carrier to operate, that one carrier is a monopoly provider within a given prison."'
Competition between alternative service providers, then, occurs at the level of obtaining the
(usually multi-year) monopoly right to serve the prisoners in a given institution. Unsurprisingly,
once a service provider is accepted, its incentives are to maximize the amount of profit it can
extract from an institution where it has a contract. This is essentially equivalent to maximizing
revenue, because incremental costs are small and stable. The service provider then shares those
profits with the prison as an incentive to be chosen as the monopoly provider. Since the prison
or prison system also selects the carrier, competition for the carrier is essentially competition for

the provider that can create the most profit from a given prison or prison system. '

8. Before prison payphones became their own market segment with competitors vying to
win contracts, AT&T provided the service, but priced it as part of the then much larger collect
calling market. At the time, regulation of collect calling tariffs did not break out the prison
market as a separately tariffed market.” Consequently, AT&T did not set rates so as to
maximize the profits it could earn from the prison payphone market. Only when the prison
payphone industry became its own market and competition for exclusive contracts was

introduced was there the incentive and ability to price services so as to extract monopoly profits.

" As the FCC describes, “The Telecommunications Act of 1996 is the first major overhaul of

telecommunications law in almost 62 years. The goal of this new law is to let anyone enter any
communications business—to let any communications business compete in any market against any other.”
See “Telecommunications Act of 1996,” available at http://transition.fcc.gov/telecom.html (last accessed
January 13, 2013).

" One solution, offered by the original Wright Petition, would be to introduce competition in providing phone
services in the prison. As discussed below, this approach alone will not assure competitive prices. See,
Petitioners for Rulemaking by Martha Wright, et al., “Petitioners’ Alternative Rulemaking Proposal,”
Federal Communications Commission, In the Matter of Implementation of the Pay Telephone
Reclassification and Compensation Provisions of the Telecommunications Act of 1996; Petition for
Rulemaking or, in the Alternative, Petition to Address Referral Issues In Pending Rulemaking, CC Docket
No. 96-128, DA 03-4027 (March 1, 2007), p. 4. (Hereinafter “Wright 2007”.)

12 Although such a procurement structure is used when assigning a monopoly franchise the point here is to
overcome the extraction of monopoly profits from prisoners and their families in the first place.

13 Jackson 2005, p. 268.



9. Given this market failure of the prison payphone market—that individual prisoners face
no competitive choices—competition is not sufficient to police prices. One approach suggested
in the original Wright Petition would be to provide an open access platform so that multiple
providers could offer services to individual prisoners.'* This would allow choice of service
providers and create incentives for service providers to offer attractive service offerings to
prisoners in an attempt to win their business. Such competition would likely discipline prices to
some extent. The problem is that the open platform only narrows the point of monopoly power;
it does not in itself eliminate it. The cost of the open platform and the continuing scope for
commissions to be built into the rates it charges could still create an incentive to extract some
excess profits or revenues from the prison payphone market. An open platform approach would
still require regulatory intervention to set the prices for the bottleneck access platform.

Consequently, it is more straightforward to simply regulate the rates charged prisoners.

10. In regulating prison payphone rates, a simple benchmark rate—which sets a maximum
allowed rate, but not a minimum or required rate, for all service providers—is appropriate. As
explained in greater detail below, technical innovations in the provision of prison phone services
imply that variation in costs at different facilities has largely been eliminated. Consequently,
facility specific rates are unneeded and the costs of adjudicating such facility-specific rates
would greatly outweigh any potential benefits of recognizing small variations in the costs of

providing services to individual facilities.

1. Just and reasonable rates are ones that at a minimum do not allow for excessive profits.
Market failures occur when market forces do not create efficient competition, implying that
market forces are not able to fulfill the mandate contained in the Communications Act of 1934,
as amended, for “just and reasonable” rates. Because market forces do not spur efficient
competition in the prison payphone market, regulated maximum rates are an appropriate remedy
for this specific market failure. As noted above, those rates should be set no greater than $0.07
per minute for debit and collect calls, and possibly lower. Details of the analysis supporting

these rates are provided in the next section. Following that is an analysis of costs and benefits of

' Wright 2007, p. 5-6. See also, Dawson 2003, 9 3-5.



regulating prison payphone rates, followed by a discussion of the inapplicability of the Marginal
Location Methodology.

III.  COSTS OF PROVIDING PRISON PAYPHONE SERVICES

12. The prices paid by prisoners and those they call can be broken down into four separate

cost components:

Cost of the call

Added billing and collection costs associated with collect calling
Excess profit for carrier

Commission for prison

=

The last two components, excess profits for the service providers and the prisons’ commissions,
are not legitimate costs under a just and reasonable standard."”” Those cost components would be
competed away but for the market failures associated with the prison calling market. Therefore,
to identify a “just and reasonable” rate, the analysis below focuses on the first two cost

components.

DAWSON DECLARATION ANALYSIS

13.  In his 2007 Declaration, Mr. Dawson concludes that a “reasonable inmate long distance
calling rate[]” would be “$0.15 to $0.20 per minute for debit calling and $0.20 to $0.25 per
minute for collect calling....”'® These per minute rates are suggested “with no per-call charge.”"’
In this subsection I will explain his basis for concluding in 2007 those rates were reasonable.

The next subsection will update his analysis.

14, Mr. Dawson starts by referencing his analysis of costs from his 2003 Testimony."® In
that earlier analysis, he notes that analysis of the Inmate Calling Service Providers Coalition

(“Coalition”) shows underlying costs, including reasonable service provider profits but excluding

15 See Pay Telephone Reclassification and Compensation Provisions of the Telecommunications Act of 1996,
Order on Remand, 17 FCC Rcd 3248, 3262 (2002).

' Dawson 2007, 9 43.
7 Dawson 2007, 9 33 and 42.
'8 Dawson 2007, q25.



commissions, of $0.126 per minute for a local call.'” Substituting long distance transportation
and termination costs of $0.027 per minute for estimated local transportation and termination
costs of $0.020 per minute raised the cost of long distance inmate calling to $0.133 per minute.”’
In his 2007 Declaration, he updates the long distance transportation and termination cost to
$0.0125 per minute, reducing the total cost of a long distance inmate call to $0.121 per minute.>'
Mr. Dawson observed that this estimated cost includes about $0.06 per minute of costs
associated with billing and uncollectable revenue, suggesting that the cost of debit calls—which

do not have added billing or collections costs—is about $0.06 per minute.?

15. Mr. Dawson then compares those debit and collect calling costs to other inmate service
rates and to commercial debit and collect calling rates. In his 2007 analysis, he notes that the
Federal Bureau of Prisons Inmate Telephone System charged $0.23 per minute, but only $0.17 of
that amount was attributable to providing the debit phone service, with the remaining $0.06
profit of the system used to fund prisoner services.”> The profit is analogous to commissions
charged in state systems and, therefore, is not considered a cost of providing the service. Mr.
Dawson then notes that this $0.17 per minute prison debit rate is reasonable when compared to
the rates charged net of commissions by several state systems, including Vermont ($0.135 per
minute for a 20 minute call), Maryland ($0.12 per minute) and Missouri ($0.10 per minute).** Tt
is worth noting that these rates from the 2007 analysis of $0.10 to $0.135 per minute were

provided by private companies and included an allowance for profits in them.

16.  Mr. Dawson then analyzed comparable commercial debit calling rates. He noted that to
perform an apples-to-apples comparison “a comparable rate for prison debit calling would be the

price for commercial pre-paid calling cards plus the added cost of the prison telephone system,

' Dawson 2003, 9 72.
2% Dawson 2003, 9 72.

2! Dawson 2007, 9 26. Note that Mr. Dawson appears to have made an arithmetic error in this calculation.
Reducing per minute long distance costs from $0.027 to $0.0125 is a net reduction of $0.0145. $0.133 -
$0.0145 = $0.1185, not $0.121 as Mr. Dawson reported. Both of the these rates, however, round to twelve
cents, so this error does not have any material impact on any of his analyses or conclusions.

2 “($0.121 total cost less the cost of billing and uncollectibles).” See Dawson 2007, 9 26.
3 Dawson 2007, 9 30.

* Dawson 2007, q32.



expressed on a usage basis.””> He noted that AT&T offered a rate of $0.05 per minute, with
other lower rates available.”® His earlier 2003 analysis indicated that the added cost of a prison
payphone system would be between $0.044 and $0.059 per minute, but in his 2007 analysis
noted that costs have likely come down since then.”” He also noted that an earlier MCI analysis
suggested underlying costs of $0.066 per minute.® Taking prison phone system costs
conservatively as $0.07 per minute, Mr. Dawson estimated total costs of debit calls as $0.12 per
minute.”’ Mr. Dawson concluded that the prison calling rates reported above and the commercial
debit call rates adjusted for the cost of the prison phone system both support the debit rate he

proffered of $0.15 to $0.20 per minute as reasonable.”

17. To derive his estimate of the cost of collect calling, Mr. Dawson estimated the added
costs associated with collect calls that are not included in his estimates for debit calls. These
additional costs include the cost of billing the calls and of bad debt in collecting payment.”’ He
reported a Coalition estimate of $0.029 per minute for billing and $0.034 per minute for
uncollectables, but noted that the uncollectables estimate is based on much higher prison phone
rates than he was advocating and, therefore, the uncollectables would be less if the amount
charged was less.”> He concluded that $0.05 per minute was a reasonable total incremental cost
of collect calls over debit calls from prison.”> Consequently, his suggested rate of $0.20 to $0.25
per minute for collect calls from prisons is supported as the debit rate of $0.15 to $0.20 per

minute plus the $0.05 per minute added costs associated with collect calls.

> Dawson 2007, 9 34.

%% Dawson 2007, 9 36.

" Dawson 2007, q37.

** Dawson 2007, 9 38.

%% (the $0.05 AT&T calling card rate plus $0.07 for the prison phone system).” See Dawson 2007, 9 38.
3% Dawson 2007, 9 38.

3! Dawson 2007, § 40.

32 Dawson 2007, 49 40-41.

33 Dawson 2007, 49 40-41.



UPDATED DAWSON ANALYSIS

18. In this subsection I will update the Dawson analysis, taking account of developments in
the telecommunications sector in the intervening years. I begin by examining commercial rates
for debit and collect calling, recognizing the need to add prison specific costs. Then I examine
some of the lower actual prison rates. Combining the results of both of these analyses, I estimate
that a reasonable regulated rate is no higher than $0.07 per minute for both prison debit and

collect calls and possibly lower.

19. Pre-paid domestic phone calls—so called calling card calls—are very inexpensive. Rates
are easily found as low as $0.01 per minute with a $0.49 connection charge.”* AT&T offers pre-
paid interstate calling as low as $0.04 per minute with no connection charge.”> Many other cards
can be found with per minute rates under $0.02.° Given that these commercial rates are retail
rates sold to individuals, any wholesale contract offering calling services to an entire prison or
prison system would be able to implement volume discounts, suggesting lower commercially
offered rates. Such a rate would have to be lower than AT&T’s rate offered to individual
customers of $0.04 per minute. Taken together, a reasonable estimate of commercial pre-paid

calling rates is easily no greater than $0.03 per minute and likely much lower than that amount.

20. The underlying costs to deliver prison phone service, as expressed in some contracts and
RFPs, seem consistent with these commercial rates. One estimate of the base rate per minute

with no per call connection charges from a Michigan contract is less than $0.04 per minute.’’

3 See, for example, PennyTalk, “Explore our Low Rates” available at:

http://www.pennytalk.com/rates/?CallingFrom=US&CallingTo=US (last accessed March 22. 2013).
PennyTalk also charges $0.99 per month account service charge.

3 1,000 minutes for $40.00. See AT&T, “Product Selection,” available at:

https://att.ecustomersupport.com/ATTLDExternal Web/loadProductsForDisplay.do?ProductLine]D=2 (last
accessed March 21, 2013). Some intrastate rates may be higher.

3% See domestic rates found at Callingcards.com, “International Calling Cards,” available at

http://callingcards.com/shopping/rate_tablel.asp?GUID=70704D38391E14409F45EFABDF358E70 (last
accessed March 22, 2013). Some of these rates include other small costs such as 3 minute rounding or
payphone specific connection charges.

*7 “The firm fixed price for performing services” is $0.0393 per minute for interstate collect calls and $0.0343
per minute for interstate debit calls. See “Notice of Contract No. 071B1300298 between The State of
Michigan and Public Communications Services, Inc” (March 18, 2011) p. 94. (Hereinafter “Michigan
Contract™.)



Another example that is consistent with underlying phone service costs of about $0.03 per
minute is Talk Telio’s bid in Missouri of total price to inmates of $0.05 per minute with no set-

up fee.™®

21. As noted above, Mr. Dawson’s 2003 analysis suggested prison phone system costs
between $0.044 and $0.059 per minute. His estimate of these costs consists of depreciation,
maintenance and administrative and sales expenses, spread out over a prison with 1,743
prisoners™ who call 1.0 hour (for the $0.059 estimate) or 1.5 hrs (for the $0.044 estimate) per
week.*®  About one-quarter of those prison phone system costs were for hardware, the vast
majority of that for the switching equipment.' Although all costs associated with providing
prison phone systems have likely come down in the last decade, these hardware costs have
certainly come down in the interim for at least two reasons. First, telephone switches are like
computers, and their price decreases with the cost of computing power—the so-called Moore’s
Law effect. For example, the ongoing debates about inter carrier compensation around “bill and
keep”—where the per minute cost of completing a call (including the cost of switching) has
fallen so much that carriers would generally no longer compensate each other for completing

calls—suggest that costs such as switching have fallen dramatically over the past decade.

22. Second, and perhaps more significantly, modern prison payphone systems use centralized

switches, spreading the cost of switching, call recording and other fixed costs over more users.*

38 Letter to Marlene H. Dortch, Secretary, Federal Communications Commission, from Lee G. Petro, Drinker
Biddle & Reath, LLP, February 15, 2012, p. 2 and Exhibit A, p. 11. (Hereinafter “Petro Letter”.)

91,743 prisoners per prison is the average of three privately owned prisons Mr. Dawson uses in his original
analysis. See Dawson 2003, 9 57.

* Dawson 2003, 99 68-71. This example also demonstrates how quickly fixed costs call as they are spread out
over more usages. In this example, a 50% increase in usage reduced the per-minute cost by 25%.

4 $69,000 in annual hardware costs/$249,000 in total system costs = 28%. See Dawson 2003, 9§ 68, and
footnote 48.

2 “Today there is very little capital investment made by prison telephone provider at each prison. All of the
brains of the prison calling network are housed now at large centralized locations. Today a prison calling
system consists primarily of telephones, an Ethernet pipe to the outside world and some sort of small data
router. Everything else is done at the centralized hubs in the network.” See “Affidavit of Douglas A.
Dawson,” Before the Commonwealth of Massachusetts, Department of Telecommunications and Cable,
No. D.T.C. 11-16, Petition of Recipients of Collect Calls from Prisoners at Correctional Institutions in
Massachusetts Seeking Relief from the Unjust and Unreasonable Cost of Such Calls, § 24. (Hereinafter

10



Larger, centralized switches are cheaper per unit of functionality than smaller switching
equipment that would be installed at a prison facility to serve just that facility. (The per ‘switch’
costs are lower for a properly utilized larger switch.) Sharing these costs over many prisons
spreads these fixed costs over more users, reducing the contribution of these fixed systems costs

to the per minute cost of a call, irrespective of the number of prisoners at the facilities.*

23.  Although I do not have an estimate of just how much lower these system costs are today
compared with the estimates Mr. Dawson made in 2003, they have come down significantly.
Mr. Dawson suggests the reduction is at least half of what they were, suggesting a total prison
specific cost structure, including switching and other capital costs and overhead, of no more than
$0.03 per minute.** Of course, the base $0.03 per minute commercial debit rate already has
switching and other costs embedded. Here we are interested in the added costs associated with
providing prison phone service, not the total costs. Only a fraction of the revised Dawson cost
estimate of $0.03 per minute represents the costs associated with a prison pay phone system that
are incremental to the cost of providing commercial debit calling. For example, the commercial
debit calling rate already accounts for switching costs. Consequently, a per minute cost of $0.02

for the specific prison phone related costs would seem conservative.

24, Mr. Dawson estimated the difference between debit and collect calls as about $0.05.*
This cost differential is driven by the added billing and collections cost of collect calls that do

“ This differential has likely come down in the intervening years.

not exist for debit calls.
Industry players have responded to bad debt, for example by limiting the amount of debt that can
be accumulated. Furthermore, 3™ party payment processors also help manage payment risk,

presumably leading to lower bad debt for prison phone service providers.

“Dawson 2012”.) See also Notice of Award, State of Missouri Office of Administration Division of
Purchasing and Materials Management (June 28, 2011) Securus RFP, pp. 12-16.

* Dawson 2012, 9 22.
* Dawson 2012, 9 27.
* Dawson 2007, 9 41.
* Dawson 2007, 9 40.
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25.  More recent experience over the past few years confirms that the difference between
debit and collect calls has, in fact, come down. Several jurisdictions do not charge differential
rates for collect and debit calls.*” Although the underlying economic cost difference may be
greater than zero, it is unlikely to be very large if many jurisdictions do not build this cost
difference into their rates. In other cases the difference between collect and debit calls is very
small. For example, it was just $0.02 per minute in a 2011 Michigan contract,”® $0.01 per
minute in Global Tel*Link’s 2008 RFP response in Wisconsin,*’ and $0.005 per minute for a 20
minute call in PCS’s 2008 RFP response in Wisconsin® and as the base rate difference in the
contract awarded in Michigan in 2011.°" The differential is higher in other jurisdictions with
significantly higher overall rates, but it is very unlikely that underlying costs vary as much in
these states as the cost differential implies. It is more likely that the higher price differentials are
an artifact of price discrimination rather than underlying cost differentials.’”®> This view is
supported by Mr. Dawson, who said, “Generally it seems like prison telephone providers will

3 Consequently, I

charge as much for calls as they can get away with in each jurisdiction.
conservatively take the cost difference between collect and debit calls as no more than $0.02 per
minute, especially since there are several prison payphone contracts that reflect a differential of

this size or smaller.

7 See, New Jersey and Texas rates as reported in Government Accountability Office, “Bureau of Prisons,
Improved Evaluations and Increased Coordination Could Improve Cell Phone Detection,” GAO-11-893
(September 2011), p. 13. (Hereinafter “GAO 2011”.)

*¥ Michigan Contract, Exhibit 2, “Summary of the per Minute Rates.”

¥ “Global Tel*Link’s State of Wisconsin Department of Corrections, Request for Proposal SM-1752, Inmate
Telephone Services, Volume II — Cost and Revenue Proposal” (October 16, 2008), p. 3.

% pCS RFP Response, State of Wisconsin, Department of Corrections, RFP Number SM-1752, Inmate
Telephone Services, p. E-2.

>! “The firm fixed price for performing services” is $0.0393 per minute for interstate collect calls and $0.0343
per minute for interstate debit calls. Michigan Contract, p. 94.

32 If demand for collect services is more inelastic than the demand for debit services, then a profit maximizing
strategy is to charge relatively more for the inelastic collect services than for the relatively more elastic
debit services. This is as an example of Ramsey pricing. See, F. P. Ramsey, “A Contribution to the
Theory of Taxation,” The Economic Journal, Vol. 37, No. 145 (March, 1927), pp. 47-61. Given that a
prisoner who has the option (and means) to place a debit call always has the option to place a collect call,
but the reverse is not necessarily true, implies that demand for debit calls is likely more elastic than the
demand for collect calls.

>3 Dawson 2012, q 16.
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26. Taken together, the above analysis suggests that a reasonable rate for a debit call would
be no greater than $0.05 per minute™* and no more than $0.07 per minute for collect calls.” I
proffer $0.07 per minute for both debit and collect calls, with no set up or per call fixed fees,
as a just and reasonable benchmark rate for inmate calling services. This rate is clearly
economic for a commercial provider to offer—it is greater than commercial rates adjusted for
prison specific costs and, as noted below, it is greater than the rate already charged in some
states—and provides a buffer of additional revenue to continue to fund modest commissions. In
fact, this is a conservative estimate and the analysis above could justify even lower rates. The

section below on the costs and benefits of reform discusses this issue in more detail.

217. The suggested rate of $0.07 per minute with no per-call fees will cover the costs of the
calls and it is unnecessary to create a 2-part tariff approach with a fixed per-call component plus
a variable per-minute component. There are very few cost components that change with the
number of call initiations and that do not vary with the length of the call. The infrastructure
components such as handsets and transport are not impacted by the number of calls, but are
driven by the total number of call-minutes. The capacity of a switch is determined by the total
number of simultaneous calls it must handle, but once installed this very small cost component of
a call does not vary. Billing costs, where it takes the same effort to bill a one-minute call as it
does to bill a ten-minute call, is roughly fixed per call, but represents only a small part of a call’s

costs.

28.  Only if the new lower rates induced the average length of a call to drop significantly,
which is counterintuitive, would the elimination of the per-call fee and recovering all costs based
on a per-minute charge potentially cause concerns. (The concern is only ‘potential’ because it
would only arise if there were significant per call costs.) Lower prison calling prices would be
expected to increase the demand for calls made from prisons. Increased demand could be
expressed as more calls and/or longer calls. Only if the additional calls induced by lower prices
were much shorter than current call lengths would they bring down the average length of calls.

Given that the average length of existing calls would be expected to increase at lower prices, it

> The $0.03 per minute cost of the call based on commercial rates plus $0.02 per minute added cost of the
prison phone system components.

>> The $0.05 per minute cost of debit calling plus $0.02 per minute cost differential for collect calls.
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seems very unlikely that the net effect of lower prices would be shorter average call length.
There is only limited evidence of what happens when prison calling rates are dramatically
reduced, but New York provides one relevant experience. In 2007, New York reduced the price
of prison calls by 57.5% and saw a 35% increase in the number of call and a 36% increase in the
total call volume.”® In this example, lower prices increased the length of calls as well as the
number of calls. Consequently, there is very little reason to believe there will be any concerns
with recovering all costs—regardless of how much are generated on a per-call basis versus on a

per-minute basis—through a per-minute charge alone.

29. Per minute calling rates have other advantages. Foremost, they are simple to understand.
This reduces confusion over actual or expected call costs by prisoners and those they call. An
additional advantage of flat per minute calling rates is that they eliminate billing issues
associated with dropped calls. Reinitiating a dropped call will no longer incur inappropriate

excess call initiation fees.

30. Now I turn to other calling rates as a validation of the rates calculated above. First I
examine actual prison calling rates. I follow Mr. Dawson’s convention of estimating net calling
rates after removing the portion of charges that go to commissions to penal institutions. These
commissions are not related to the provision of phone service and, as argued more extensively in
the next section of this Declaration, should not be an explicit component of a regulated prisoner

phone rate.

31. Since prisoner calling rates are often priced as what is referred to as two-part tariffs, to
make rates from different states comparable, it is helpful to express them on a per minute basis.
However, to do so, it is necessary to assume an average length of a prison call. Throughout my
analysis I use 15 minutes per call. This is well within the range of currently observed call
lengths. For instance, in 2010 in California, the average length of all inmate calls was 12.3

minutes, or 12.1 minutes for interstate calls alone.”” In July 2000 the average length of an inmate

% See New York State, “Department of Corrections and Community Supervision,” (December 13, 2007)
available at: http://www.doccs.ny.gov/PressRel/2007/phoneratereduction.html (last accessed March 21,

2013).

California Telephone Agency. Inmate Ward Telephone System/Managed Access System Services,
“Attachment 1.” Received from Lee Petro via email, March 8, 2013.

57
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call in New York was 18 minutes for an interstate call and 17.5 minutes for an intrastate call.”®
15 minutes is also the convention for average call length used by the Petitioners in this matter.”
However, the results reported below are not very sensitive to call length, and my conclusions

would not change if a little bit longer or shorter call length were used.

32. Table 1, below, is based on the collect call rates reported by Prison Legal News based on
their own research.’ For the states with data available, I calculated the total cost of a 15 minute
call (including both set-up and per minute fees), deducted the estimated commissions, and then
divided by 15 to express the costs on a per minute basis. This amount represents the fees that are
collected by the underlying service provider and are comparable to the $0.07 per minute rate for
collect calls calculated above. The underlying costs of providing prison phone service may vary

somewhat state by state, but nothing that would support the variation reported in Table 1.

¥ MCI Telecommunications. “Check Summary: Report 8/99-7/00,” September 18, 2000. Received from Lee
Petro via email, March 8, 2013.

> Petitioners Comments, p-18.

50 See Appendix A.
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Table 1: Interstate Collect Call Rates Less Commission for State Prisons, 2012

15 minute Call 15 minute Call
- State o
State Less Commission (Continued) Less Commission
($/Minute) ($/Minute)

New Mexico 0.04 North Dakota 0.24
New York 0.05 Wyoming 0.25
Oklahoma 0.05 Texas 0.26
South Carolina 0.07 Arizona 0.26
Florida 0.09 West Virginia 0.30
North Carolina 0.10 Kansas 0.30
Nebraska 0.10 Utah 0.33
Connecticut 0.10 Maine 0.36
Montana 0.10 Nevada 0.36
Louisiana 0.11 Mississippi 0.38
Missouri 0.12 Virginia 0.38
Massachusetts 0.12 Rhode Island 0.39
Wisconsin 0.13 Arkansas 0.39
Indiana 0.14 South Dakota 0.41
Vermont 0.15 Pennsylvania*® 0.41
Illinois 0.17 Tennessee 0.43
Colorado 0.18 Georgia 0.46
New Jersey 0.19 Delaware 0.46
Kentucky 0.20 Minnesota 0.47
Maryland 0.22 Idaho 0.99
Michigan 0.23 Alaska 1.07

Source: The Brattle Group Analysis. See Appendix A.

Notes:
*Pennsylvania figure calculated with commission data that may be incomplete. Refer to
Appendix A.

Commission data for Alabama, Hawaii, Washington and lowa were not available.
Commission data for California, New Hampshire, Ohio and Oregon were available, but
there was not enough information to calculate these figures. Refer to Appendix A for state
specific footnotes.
33. As the table above indicates, the New Mexico rate, based on a 15 minute call, is only

$0.04 per minute and lower than the $0.07 per minute suggested above as an upper bound on

prison calling rates. In New York, where the state abolished commissions and made a concerted
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effort to lower prison calling rates,’’ and Oklahoma the per-minute cost of a collect call is only
$0.05 per minute. These examples suggest that it is commercially viable to provide prison phone
service for only $0.05 per minute. South Carolina charges an average of $0.07 per minute—right
in line with the estimated costs provided above. Florida, North Carolina, Nebraska, Connecticut
and Montana all have average rates less commissions based on 15 minute calls of $0.10 or less.
All of these rates are commercially provided and demonstrate that it is possible, absent
commissions, to provide prison phone service for far less than the rates currently charged in most

states today.

34, The reasonableness of the above analysis is also supported by bids of service providers to
provide prison calling services in many states. For example, in its 2008 bid in Wisconsin,
service provider GTL offered a rate of $0.089 per minute with no connection fee for debit calling

62

and a rate of $0.099 per minute with no connection fee for collect calling.”” In a Missouri bid

from 2011 that it narrowly lost, Talk Telio offered a flat rate of $0.05 per minute for both debit

63 And, of course, the effective realized rates in New

and collect calls with no per call fees.
Mexico, New York, Oklahoma and South Carolina indicate that $0.07 per minute is feasible. As
these examples demonstrate, $0.07 per minute for both debit and collect calls is greater than

several commercially offered rates.

35. Taking all of the above information together, I proffer 30.07 per minute for both debit
and collect calls, with no set up or per call fixed fees, as a just and reasonable rate for inmate
calling services. This rate is clearly economic—it is greater than commercial rates adjusted for
prison specific costs and, as noted below, it is greater than the rate already charged in some
states—and provides a buffer of additional revenue to continue to fund modest commissions. It
will not, however, allow for excessive profits for service providers or penal institutions. The

section below on the costs and benefits of reform discusses this issue in more detail.

8! New York eliminated commissions (sometimes referred to as ‘kickbacks’) in 2007. See,
http://www.salon.com/2012/10/01/prisoners_crippling_phone_bills/ (last visited March 22, 2013).

62 “Global Tel*Link’s State of Wisconsin Department of Corrections, Request for Proposal SM-1752, Inmate
Telephone Services, Volume IT — Cost and Revenue Proposal” (October 16, 2008), p. 3.

53 Petro Letter, p. 2 and Exhibit A. It is worth noting that Talk Telio received the maximum points allowable
for scoring the price component of their bid, but price accounted for less than half the total points used to
evaluate the bid. Nevertheless, Talk Telio only narrowly lost the bid to Securus.
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IV.  COSTS AND BENEFITS OF REFORMING PRISON PAYPHONE RATES

36. The market failures of the prison payphone market—that prisoners’ lack of choice in a
service provider results in no mechanism to moderate rates—means that the prices charged are
almost certainly not efficient and social welfare could be improved with alternative rates. This
section will evaluate the costs and benefits of setting a maximum benchmark rate for prison
phone calls. As explained below, the benefits of the proposed benchmark maximum calling rate

likely greatly exceed the associated costs.

37. As an initial matter, it is worth observing that from an economic perspective, reducing
prison phone rates would be expected to improve welfare. Absent competitive pressures, the
current price of most prison calling is far above the costs of providing the call. Consequently,
the price does not properly signal the costs of the resources used when making a phone call from
a prison.”* If the prison phone market was a well-working market, the higher price would
suggest that the resources employed to produce the good in question are more valuable than for

an alternative lower priced good.”> Only if the prices of goods and services were related to their

% The benefits of prison phone calls, discussed below, are also not reflected in the price of calls, further
distorting economic efficiency.

% Economic efficiency is achieved because activities in an economy are coordinated through these price
signals, rather than through central coordination or administration. “Fundamentally, in a system where the
knowledge of the relevant facts is dispersed among many people, prices can act to coordinate the separate
actions of different people in the same way as subjective values help the individual to coordinate the parts
of his plan. It is worth contemplating for a moment a very simple and commonplace instance of the action
of the price system to see what precisely it accomplishes. Assume that somewhere in the world a new
opportunity for the use of some raw material, say tin, has arisen, or that one of the sources of supply of tin
has been eliminated. It does not matter for our purpose-and it is very significant that it does not matter—
which of these two causes has made tin more scarce. All that the users of tin need to know is that some of
the tin they used to consume is now more profitably employed elsewhere, and that in consequence they
must economize tin. There is no need for the great majority of them even to know where the more urgent
need has arisen, or in favor of what other needs they ought to husband the supply. If only some of them
know directly of the new demand, and switch resources over to it, and if the people who are aware of the
new gap thus created in turn fill it from still other sources, the effect will rapidly spread throughout the
whole economic system and influence not only all the uses of tin, but also those of its substitutes and the
substitutes of these substitutes, the supply of all the things made of tin, and their substitutes, and so on; and
all this without the great majority of those instrumental in bringing about these substitutions knowing
anything at all about the original cause of these changes. The whole acts as one market, not because any
of its members survey the whole field, but because their limited individual fields of vision sufficiently
overlap so that through many intermediaries the relevant information is communicated to all. The mere
fact that there is one price for any commodity-or rather that local prices are connected in a manner
determined by the cost of transport, etc.-brings about the solution which (it is just conceptually possible)
might have been arrived at by one single mind possessing all the information which is in fact dispersed
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costs—broadly defined to include all costs, including competitive profits and any non-market
externalities—then they would send the right signals that encourage resources to be used

efficiently.

38. The problem with inefficient prices, such as those in the prison phone market, is that they
waste resources—what economists call a dead weight loss. A phone call that is priced greater
than it would be if it was provided in a competitive market sends the signal that these calls use
more resources than they in fact do. This creates a situation where some consumers (prisoners
and their families) value the services more than they cost to produce, but are unable to purchase
them. This creates unrealized gains from trade. When prisoners and their families pay a price
that covers the costs of the call, both they and the providers of the call can be made better off, at
least in theory.®® The reason economists argue for efficient prices is that through the elimination
of the dead weight loss, the gain to the benefitting party exceeds the loss to the losing party.®’
Because the excessive prices charged for prison calls imply a dead weight loss, a regulated rate

that reduces that dead weight loss would be expected to improve total welfare.®®

THE COSTS OF THE CURRENT SYSTEM/THE BENEFITS OF REFORM

39. The costs of the current system and, consequently, the benefits from reforming it, are
two-fold. First, any reduction in costs of calls from prisons would directly benefit prisoners and
those they call in the form of lower phone bills. Second, to the extent the savings in these
expenses lead to additional phone calling (more and/or longer calls), the prisoners and their
families will certainly benefit, but so will society overall through the positive externality of the
reduced recidivism that results from keeping prisoners connected to their families and

communities.

among all the people involved in the process.” F. A. Hayek, “The Use of Knowledge in Society,” The
American Economic Review, Vol. XXXV, No. 4 (September 1945), p. 526.

% In practice, the reforms proposed here would also result in a transfer from prisons and service providers to
prisoners and their families, separate from creating a net benefit to society.

%7 At least in theory the winner could compensate the loser and still be better off. This meets the so called
Pareto Efficiency criteria.

6% An reduction in rates that does not overshoot the efficient level is expected to improve welfare.
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40. Costs of Prison Calls. As the analysis of Section III, above, indicates, the cost of

providing prison phone services is certainly less than $0.07 per minute. Yet, most prisoners pay
more—often much more—than this amount. Table 2, below, reports the per-minute rates for a
15-minute collect call from a Prison Legal News survey. There are at least 6 states where the
cost of a 15 minute interstate collect call, inclusive of commissions, is more than $1 per minute.
A call in an additional 15 states is more than $0.50 per minute and in another 11 states the cost is
more than $0.25 per minute. Together, of the states surveyed by Prison Legal News, at least 32

states charged $0.25 per minute or more for a 15-minute interstate collect call.
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Table 2: Collect Call Rates for State Prisons, 2012

State 15 minute Call State 15 minute Call
($/Minute) (Continued) ($/Minute)

New Mexico* 0.04 Kentucky 0.43
New York 0.05 California 0.44
South Carolina 0.07 Maryland 0.47
Nebraska 0.10 Kansas 0.51
Missouri 0.12 West Virginia 0.56
Montana 0.14 Arizona 0.56
Florida 0.14 Virginia 0.59
Massachusetts 0.16 South Dakota 0.64
Oregon 0.16 Utah 0.65
Wisconsin 0.18 Arkansas 0.71
New Hampshire 0.18 Pennsylvania 0.73
Oklahoma 0.20 Washington 0.73
North Carolina 0.23 Wyoming 0.74
Michigan 0.23 Delaware 0.77
Vermont 0.23 Nevada 0.79
Indiana 0.24 Tennessee 0.85
Connecticut 0.32 Maine 0.89
New Jersey 0.33 Mississippi 0.97
Colorado 0.35 Idaho 1.10
Louisiana 0.36 Ohio 1.14
Rhode Island 0.39 Georgia 1.15
Illinois 0.39 Minnesota 1.15
North Dakota 0.40 Alabama 1.15
Texas 0.43 Alaska 1.15

Source: The Brattle Group Analysis. See Appendix A.

Notes:

*The calling rate for New Mexico is listed as a flat rate of $.65 for a 20 minute call.
Assuming the rate for a 15 minute call would be the same or less, I used the flat rate of
$.65 rate for the calculation. Thus .04 dollars per minute can be seen as an upper limit.

Collect call rates were not available for Hawaii or Iowa.

41.  More recent evidence of rates from prisons suggests charges remain well above costs.

Phone bill evidence from Virginia suggests collect calls to Washington, DC are billed at a $2.50
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per-call fee plus $0.20 per minute.”” Another phone bill with charges from Florida to Alabama
suggests per-call charges of $3.50 plus $0.89 per minute.”

42.  As the analysis above indicates, prisons in most states charge significantly more to
prisoners to make phone calls than the underlying cost of those calls. Any maximum allowed
rate pegged to a benchmark that reduces these charges will directly benefit prisoners and those

they call.

43.  Economic benefits of lower rates. From a purely economic perspective, the first order

effect of lower rates for calls that would have been placed at higher rates is simply a transfer
from service providers and the penal institutions they contract with, to prisoners, their families
and others they call. The additional calls that will be made if rates are lower (but do not happen
with today’s higher rates) provide a net benefit to society. This net benefit arises through the
elimination of the distortion in the use of resources that were referred to above as a dead weight
loss. Part of this efficiency benefit will go to consumers of prison phone services and part will

go to the service providers and, possibly, the institutions they serve.

44. The net economic benefit to consumers of prison phone services is the difference they
would have been willing to pay for the additional calls made, less the new cost of those calls.
This willingness to pay is distributed between the old rate paid (because additional calls could
have been purchased at that rate prior to the rate reduction) and the new rate. The amount of
additional calling will depend on how responsive calling volumes are to a change in its price—
what economists call the elasticity of demand—for prison phone services. The elasticity of
demand for prison phone services is expected to be inelastic—that is, the amount of calls made is

not very responsive to prices. This inelastic demand is expected because prisoners have fewer

% Securus Account Statement, dated 9/26/2012. Received from Deborah Golden via email, February 5, 2013.
The bill includes a 3 minute call billed at $3.10 and a 10 minute call billed at $4.50. This implies a pricing
structure where the Call Cost = $2.50 plus $0.20 times the number of minutes of the call. Examination of
other charges on the same bill confirms this pricing structure.

7 Global Tel Link. Billing Summary for Southern Poverty Law Center, October 31, 2012. Received from Lee
Petro via email, February 4, 2013. The bill includes a 1 minute call billed at $4.84 and a 2 minute call billed at
$5.73. This implies a pricing structure where the Call Cost = $3.95 plus $0.89 times the number of minutes of
the call. This rate structure is consistent with another invoice from GTL dated September 29, 2012. Global Tel
Link, Billing Summary for Account Number 2023191000, September 29, 2012. Received from Deborah
Golden via email February 5, 2013.
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alternatives to making phone calls. They mostly cannot see people in person and do not have
access to e-mail. In New York, when prices fell by 57.5%, total usage increased by 36%,

suggesting an elasticity of demand of -0.63.”"

45. When rates are reduced and demand is inelastic, there will be less revenue generated
from prison calling services. To the extent the reduced revenue forces a reduction in
commissions, prisons will lose revenues. Service providers will also lose through reduced
revenues from services. But lower prices will induce an increase in the amount of prison calls
made, leading to a partial offset for service providers, and possibly prisons. The above elasticity

estimate suggests that a 10% reduction in price will lead to a 6.3% increase in call volumes.

46. Social benefits of lower rates. There are at least 2 social externalities associated with

prison calling. The first is through the benefits of reduced recidivism from greater contact
between prisoners and their family and community. The second is more effective prisoner
management, including reduced use of contraband cell phones in prisons. Although exact
pecuniary levels of these added benefits from lower calling rates are not quantified here, they are

nonetheless real.

47.  Prisoners making phone calls to their family and community have a well-documented
social externality—namely, that better family and community contacts reduce recidivism rates.
Many studies find that maintaining family and community contacts is an important predictor of

72

recidivism.”” Furthermore, the GAO found that “BOP extends telephone privileges to inmates

and asserts that telephone privileges help inmates maintain family and community ties and

facilitate the reintegration of inmates into society upon release from prison.””

48. This social benefit of reductions in recidivism rates is difficult to quantify accurately, but

it must be large. In 2011, the average U.S. state and federal prison population was 1.6 million

! http://www.doces.ny.gov/PressRel/2007/phoneratereduction.html.
72 See the discussion in Jackson 2005, pp. 272-273.
 GAO 2011, p. 6.
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inmates and 688,384 were released in that year.”* According to one study, in 2010 each prisoner
in a state institution cost taxpayers an average of $31,286.”° A conservative estimate of
recidivism rates would suggest 40% of prisoners return to prison within 3 years.”® With almost
700,000 prisoners released each year, these numbers suggest 280,000 will return to prison within
3 years. Consequently, a reduction of just 1% in the number of reincarcerated prisoners would
imply 2,800 prisoners not returning to prison and annual savings of almost $90 million.”’
Reductions in the next year’s ‘class’ of returning prisoners generate additional savings of about
the same amount. If the average prisoner serves 3 years, ® then a 1% reduction in recidivism

would save more than $250 million per year, year after year.”

49.  Yet another benefit of lower prison calling rates relates to inmate management issues.
Contraband cell phones are a threat to prisons, both in facilitating additional criminal activity and
threatening institutional safety.*® Any substitution away from cell phones to prison provided
calling services brings more prisoner communications under monitoring and reduces these
threats. Making prison calling more cost competitive with cellular rates will inevitably create

some substitution in usage toward the calling services provided by the institution.

" E. Ann Carson & William J. Sabol, “Prisoners in 2011,” U.S. Department of Justice, Office of Justice
Programs, Bureau of Justice Statistics, Bulletin (December 2012), p. 1, available at:
http://bjs.ojp.usdoj.gov/content/pub/pdf/p11.pdf.

> Christian Henrichson & Ruth Delaney, “The Price of Prisons, What Incarceration Costs Taxpayers,” VERA
Institute of Justice (July 20, 2012), p. 10, available at:
http://www.vera.org/sites/default/files/resources/downloads/Price_of Prisons updated version 072512.pd
f.

76 «“When excluding California, whose size skews the national picture, recidivism rates between 1994 and 2007
have consistently remained around 40 percent.” The PEW Center on the States, “State of Recidivism, The
Revolving  Door of  America’s  Prisons”  (April  2011), p. 2, available at:
http://www.pewtrusts.org/uploadedFiles/wwwpewtrustsorg/Reports/sentencing_and_corrections/State Re
cidivism Revolving Door America_ Prisons%20.pdf. Including California would have made the rate
higher. Furthermore, the Department of Justice estimated a 3-year recidivism rate of prisoners released in
1994 of 67.5%. U.S. Department of Justice, Office of Justice Programs, “Recidivism of Prisoners
Released in 1994,” Bureau of Justice Statistics Special Report (June 2002), p. 1, available at:
http://bjs.ojp.usdoj.gov/content/pub/pdf/rpr94.pdf.

1% * 280,000 = 2,800 prisoners * $31,286 per prisoner = $87,600,800.

7 http://www.nytimes.com/2012/06/06/us/ average-prison-stay-grew-36-percent-in-two-decades.html? r=0.
7 $87,600,800 * 3 = $262,802,400.
% GAO 2011, p. 19.
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50.  Although the exact values of these externalities—lower recidivism and better prisoner
management—are not estimated here, they do provide further justification for lowering prison
calling rates. In fact, they provide an argument for subsidizing prisoner calling rates. The
efficient level of rates based on market costs does not account for these other positive
externalities. If the added benefits arising from lower rates were actually considered during the
rate-setting process, rates would be set lower than the rate suggested by the analysis in the

previous section.

THE COSTS OF REFORM/BENEFITS OF THE CURRENT SYSTEM

51. The only beneficiaries of the current high rates are the current service providers and the
penal institutions that receive commissions from the service providers they contract with.
However, any lost revenues to service providers result in a direct benefit to prisoners and those
they call. The impact on the service providers may also be offset from any increased volume of

calls placed.”’

52. A significant portion of the rates charged in many states go to the penal institutions in the
form of commissions. Prison Legal News estimated that total commissions nationwide were
more than $100 million in 2012.** As the FCC has previously found, these commissions are not
economic costs of providing prison calling services.® Rather, they are more akin to a tax. As
noted above, some of the revenues from commissions ultimately paid by prisoners and their
families currently may be put to good uses, but because they distort the calling market, they
come with added costs. A more straightforward funding source for these prisoner benefits, such
as from general tax revenues, would distort economic resources less than taxing prison phone

calls as a source of revenue.

53.  Since the proposed benchmark maximum rate of $0.07 per minute is still above

reasonable estimates of costs, including a competitive profit, there could still be some room for

! How much the increase in calling volumes offsets service provider losses will depend on how the elasticity
of demand for calling services (to determine the amount of increase in inmate calling) and on what
happens with commissions.

%2 Human Rights Defense Center, “Comment in the Matter of Rates for Inmate Calling Services, WC Docket
No. 12-375,” (March 25, 2013), Exhibit C.

%3 Inmate Calling NPRM 2012, 4 37.
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small commissions. In fact, with a fixed maximum rate, the competition for contracts would
induce efficient provision of prison phone service.*® If commissions are still allowed, then it is
likely that service providers would still compete on the basis of commissions in trying to secure
the contracts for given facilities. The amount of money available to offer in commissions would
be the difference between the benchmark maximum rate and the costs of providing service. The
firms that could offer the highest commissions would be the ones that could provide the
underlying service at least cost, for a given set level of service quality.® In the absence of
commissions, competition for contracts would focus on other areas, such as providing better

service to prisoners.

THE NET BENEFITS OF A BENCHMARK MAXIMUM RATE

54. It is well beyond the scope of the current analysis to provide a full accounting of the net
benefits of regulating prison phone rates by establishing a maximum benchmark. Nevertheless,
those net benefits are expected to be positive. Through the elimination of a dead weight loss we
expect the gains to prisoners and those they call to exceed the loss in revenues to service
providers and prisons. Some of benefits will be in the form of transfers from service providers
and prisons to prisoners and those they call. The transfer of provider profits to the consumers of
prison phone services should be seen a good thing from the social perspective, largely because it
is only excess profits that would be transferred while those receiving the monetary benefits tend

to be low income and can disproportionately benefit from the increased income.

55. A secondary concern is the loss in commissions to prisons. But it is very likely that
through reduced recidivism rates prisons systems will not lose any money from reduced phone
rates and associated commissions. As noted above, one estimate of the commissions earned by
prisons is about $100 million per year. A less-than-one percent reduction in recidivism would
offset that lost revenue in lower prisoner costs. We do not know what the reduced recidivism

rates would be from lower calling rates, but a 1% reduction does not seem an aggressive

% As with any regulated price, the quality of the service must be specified or lower quality service could result
from cost cutting measures.

% The winning bidder would be expected to earn above competitive profits by the difference between how
efficiently it could provide the service and the next most efficient provider.
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estimate.*®  Although the savings from reduced recidivism may not exactly match the lost
commission revenues at each facility or in every budget line, the prison system in the U.S. would

save enough to offset the lost commission revenues.

V. INAPPLICABILITY OF MARGINAL LOCATION METHODOLOGY TO
THE PRISON PHONE MARKET

56.  Marginal Location Methodology—as adopted by the FCC for calculating public
payphone rates®’—is not applicable to the prison payphone marketplace. The reasons used to
justify this methodology in the public payphone market do not hold today for prison phone
calling. Applying such a methodology here would be unnecessarily complicated and would over

compensate most prison phone service providers.

57. The idea behind the Marginal Location Methodology is to estimate a rate where the
marginal location just breaks even. As the FCC said in its 1999 Order, “A marginal payphone
location is a location where the payphone operator is able to just recoup its costs, including
earning a normal rate of return on the asset, but is unable to make payments to the location
owner.”®® Tt is the average call volume at that marginal location that would be used along with
cost analysis to set the appropriate rate. Applying this methodology to prison phone systems
would be to set a benchmark rate for all prisons based on the call volume at a marginal prison
that just barely breaks even without paying commissions (if commissions are taken as analogous

to payments to the location owner.)

58. This methodology has been criticized when applied to payphones.*” Among other
defects, it guarantees overpayments at most (non marginal) locations. In the case of prison

calling services, costs are less facility specific than for payphones. The centralized nature of

% If the impact of better family and community ties induced by lower calling rates was actually less than 1% it
seems unlikely that multiple studies would have identified the importance of this predictor of recidivism.

87 See, Federal Communications Commission, “Third Report and Order, and Order on Reconsideration of the
Second Report and Order,” In the Matter of Implementation of the Pay Telephone Reclassification and
Compensation Provisions of the Telecommunications Act of 1996, CC Docket No. 96-128 (Adopted:
January 28, 1999). (Hereinafter “1999 Payphone Order”.)

#1999 Payphone Order, 9 139.
% There was some dissent in the applicability of this methodology to payphones. 1999 Payphone Order, 9 140.
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providing prison calling services implies that costs are shared over multiple facilities.

Consequently, this methodology is less relevant for prison calling rates than for payphone rates.

59. The Marginal Location Methodology is also inapplicable because it is a cost-based
methodology. The justification for regulating prison calling rates is that the market fails to set
just and reasonable rates. Cost-based rate regulation is a second-best attempt to approximate the
outcome of a competitive market. As the analysis above indicates, most of the components of
providing prison phone services can be priced in reference to competitively determined service
components. Consequently, there is no need to apply a regulated cost of service approach to
determining a just and reasonable rate. In fact, if a cost-based methodology produces a rate
significantly higher than the $0.07 per minute proposed here, it must be in error because it would
imply paying more for a service, or component of service, that could be purchased more
inexpensively in the competitive marketplace, thereby undermining the rationale for using cost-

based regulation in the first place.

Respectfully submitted,

Coleman Bazelon

THE BRATTLE GROUP, INC.
1850 M Street, NW

Suite 1200

Washington, DC 20036

March 25, 2013
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Appendix A: Underlying Data for Interstate Collect Call Calculations

State Interstate Collect Interstate Collect Commissions
Call Base Rate Call Minute Rate

Alabama $3.95 $0.89 Missing
Alaska $3.95 $0.89 7.0%
Arizona $2.40 $0.40 53.7%
Arkansas $3.95 $0.45 45.0%
California 1 $0.00 $0.44 Missing
Colorado [2] $3.00 $0.15 49.0%
Connecticut $0.00 $0.32 68.8%
Delaware $1.71 $0.66 40.0%
Florida [3] $1.20 $0.06 35.0%
Georgia $3.95 $0.89 60.0%
Hawaii Missing Missing Missing
Idaho [4] $3.80 $0.85 10.6%
Tllinois [5] $2.50 $0.23 56.0%
Indiana $0.00 $0.24 43.5%
Iowa [6] Missing Missing Missing
Kansas [71 $1.70 $0.40 41.3%
Kentucky $2.00 $0.30 54.0%
Louisiana $2.15 $0.22 70.0%
Maine [8] $3.00 $0.69 60.0%
Maryland [9] $2.85 $0.30 54.0%
Massachusetts $0.86 $0.10 22.5%
Michigan $0.00 $0.23 0.0%
Minnesota $3.95 $0.89 59.0%
Mississippi [10] $3.30 $0.75 60.5%
Missouri $1.00 $0.05 0.0%
Montana $0.24 $0.12 25.0%
Nebraska $0.70 $0.05 0.0%
Nevada $3.00 $0.59 54.2%
New Hampshire [11] $1.20 $0.10 Missing
New Jersey $0.00 $0.33 41.0%
New Mexico [12] $0.65 $0.00 0.0%
New York $0.00 $0.05 0.0%
North Carolina  [13] $3.40 $0.00 58.0%
North Dakota [14] $2.40 $0.24 40.0%
Ohio [15] $3.94 $0.88 Missing
Oklahoma [16] $3.00 $0.00 76.6%
Oregon [17] $0.00 $0.16 Missing
Pennsylvania [18] $3.50 $0.50 44.4%
Rhode Island $1.30 $0.30 0.0%
South Carolina  [19] $0.99 $0.00 0.0%
South Dakota [20] $3.15 $0.43 35.5%
Tennessee [21] $3.54 $0.62 50.1%
Texas [22] $0.00 $0.43 40.0%
Utah [23] $3.00 $0.45 50.0%
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Interstate Collect Interstate Collect

State Call Base Rate  Call Minute Rate ~ CCmmissions
Vermont $1.25 $0.15 37.0%
Virginia [24] $2.40 $0.43 35.0%
Washington $3.50 $0.50 Missing
West Virginia [25] $0.85 $0.50 46.0%
Wisconsin $0.00 $0.18 30.0%
Wyoming [26] $2.80 $0.55 65.5%

Source: Prison Legal News, 2013.

Notes: Compiled by Prison Legal News.

(1]

—_ —. =
AW
—_

(3]

No commissions, but California Technology Agency receives an $800,000
annual fee from GTL.

FY2012 commission amount is for 10 months of the FY.

FY2009 commission amount is only for January through June 2009.

No commission percentage; the commission is $2.25 per debit call, $2.00
per pre-paid collect call and $1.75 per collect call. Community Work
Centers have a 20% commission.

FY2012 commission amount is through April 2012.

Not called “commissions,” but the lowa DOC receives payments from its
ICS provider.
FY2012 commission amount is through May 2012.

Uses a calendar year, not fiscal; 2012 amount is through November 2012.

Rates per email from MD DOC; no per-minute charge for first minute of
collect interstate calls. ICS contract changed to GTL in March 2013,
resulting in reduced rates.

Collect rate is per call to GTL on 3/8/13.

Commission is $27,000/month + 20%, starting September 2012.

All flat rates are for 20-minute calls.

FY2012 commission amount is through October 2012.

$.30 for the first minute for collect interstate calls, then $.24/min. thereafter.

Ohio DOC receives a flat/fixed annual commission of $15 million. Collect
rate is per call to GTL on 3/8/13.

Commission is a flat rate of $2.30 per call, which equates to 76% based on a
flat rate cost of $3.00 per call.

$750,000/quarter plus 50% commission if profit is over $1.5 million.
FY2012 commission data is incomplete.

All flat rates are for 15-minute calls.

33-38% on collect calls (varies by distance); $1.00 commission per debit
call (all distances).

Actual rates are $3.53525 + .61755/min. collect and $3.181735
+.555795/min. debit.

FY2012 ended on August 31; commission amount is as of August 5, 2012.

Rates are per call to VAC on 3/8/13.

FY2012 commission amount is for 11 months.

FY2012 commission amount is through September 2012.

FY2012 commission amount is from January through August 2012.
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SELECTED CONSULTING PROJECTS
Litigation
¢ Assessed commercial viability of full text searching of books business model.
¢ Assessed Domestic Industry requirement in ITC 337 case.
¢ Estimated value of satellite assets in bankruptcy.
¢ Estimated damages from denial of pole attachments.
¢ Provided written testimony evaluating the performance of a numbering resource administrator.
¢ Provided written testimony on the ability to estimate damages for a class of satellite phone users.
¢ Provided written testimony on the economic value of Rights-of-Ways in Massachusetts.
¢ Estimated damages for a broadcast tower permit revocation.

¢ Provided oral testimony on the proprietary nature of specific information contained in a statewide
public safety network bid.

¢ Provided written testimony on economic value associated with items provided in a labor neutrality
agreement.

¢ Estimated damages associated with USF and other telephone taxes paid by a calling card reseller.

¢ Assessed the damages associated with the infringement of patents related to VolP technology and
the likely impact of a permanent injunction.

¢ Estimated recoverable data costs for two pesticides.
¢ Estimated cost of delay in granting local cable franchise.

¢ Analyzed the economic underpinnings of an exclusivity clause of a mobile phone affiliation
agreement.

¢ Assessed commonality issues of physicians for class certification of RICO action against a set of
health insurance companies.

¢ Estimated “Loss of Use” damages for a severed fibre optic cable.

¢ Provided written testimony estimating the value of a surety bond in a contract dispute involving
toll free phone numbers used in an enhanced service application.

¢ Assessed damages associated with infringement of patents used to provide Voice over Internet
Protocol (VolP).

¢ Assessed basis for guidance of a large telecommunications firm in a 10-b securities litigation.

¢ Valued digital television radio spectrum in St. Louis in the pre-litigation phase of a breach of
contract dispute.

¢ Estimated damages in a breach of contract case involving the sale of a fibre optic network.

¢ Researched the basis for generally optimistic forecasts of broadband deployment in the later
1990s and early 2000s in an anti-trust litigation.

¢ Researched the basis for generally optimistic beliefs about the telecommunications sector .in the
late 1990s in a 10-b securities litigation.
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¢ Assessed the market for Competitive Local Exchange Carriers in an SEC fraud case.
¢ Assessed a bankruptcy sale proposal for a national tier 1 broadband backbone provider.
¢ Examined the business case asserted for a small wireless reseller in a breach of contract litigation.

¢ Assessed damages associated with infringement of patents used in DNA fingerprinting
applications.

¢ Assessed changes in contributions to the Cable Royalty Fund on behalf of Sports Claimants in a
Copyright Arbitration Royalty Panel (CARP) proceeding.

¢ Assessed the capital adequacy of the U.S. branch of a foreign bank.

Regulatory Proceedings
¢ Estimated economic impact of LNP on RLECs.
¢ Assessed relevance of U.S. UNE-L experience for New Zealand benchmarking proceeding.
¢ Authored analysis of harm from revoking LightSquared’s ATC authorization .
¢ Estimated value of pairing Upper 700 MHz A Block with public safety.
¢ Estimated impact of increased regulatory uncertainty on spectrum value.
¢ Estimated value of government provision of GPS service to private industry.

¢ Coauthored analysis of feasibility of reallocating broadcast television through the use of incentive
auctions.

¢ Analyzed impact on spectrum value of pairing AWS Ill spectrum.
¢ Coauthored analysis of the merits of licensed versus unlicensed allocation of the TV White Spaces.
¢ Estimated the value of TV White Spaces.

¢ Provided written testimony on the economic harm of using proprietary information in retention
marketing.

¢ Provided written testimony on the economics of pole attachment rates.

¢ Estimated the value of the PCS H-Block spectrum band.

¢ Estimated the economic impact of ITC Exclusion Order on cell phone handsets.
¢ Authored several reports on the 700 MHz auction rules.

¢ Analyzed the relationship between the size of cable systems and the economics of the
programming market.

¢ Presented analysis on pricing differentials in overlapping cable markets.

¢ Assessed proposed regulation of mobile phone roaming rates.

¢ Analyzed impact of local franchise requirements on competition in the video marketplace.
¢ Developed and assessed Indian spectrum management proposals.

¢ Analyzed economic ramifications of a la carte cable channel pricing on consumers and the cable
and television programming industries.
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¢ Examined the relative merits of licensed versus unlicensed radio spectrum and the effects of
“underlay” licenses on existing commercial licensees.

¢ Examined federalism issues related to mobile telephony regulation.

¢ Examined and refuted arguments suggesting that the California Telecommunications Consumer
Bill of Rights was an appropriate response to market failures.

¢ Assessed the impact on consumers of California’s Telecommunications Consumer Bill of Rights
proposal.

¢ Provided written testimony refuting analysis purporting to show a positive relationship between
UNE-P and telecom network investment.

¢ Provided written testimony examining the effects of unbundling regulations on capital spending in
the telecommunications sector.

¢ Estimated the adjustment to the TELRIC pricing formula to account for irreversible investment in
the local telephone network.

¢ Examined the impact of irreversible investments in the local telephone network on the TELRIC
pricing methodology.

¢ Assessed the degree of market overlap of two food service firms for purposes of merger review.

¢ Provided written testimony that assessed the validity of an analysis of the costs of a DTV tuner
mandate.

¢ Provided written testimony of a forecast of toll free number demand for the toll free number
administrator, SMS/800, in a rate case proceeding.

Other
¢ Assessed business case and value of HF license holder.
¢ Analyzed likely auction outcomes for TV broadcaster participating in incentive auction.
¢ Assessed value of commercial mobile spectrum bands.
¢ Analyzed economic impacts of the commercial casino industry.
¢ Evaluated impact of digitization on copyright industries.
¢ Analyzed economic and employment effects of Dutch gas hub.
¢ Advised bidder in Indian 3G spectrum license auction.
¢ Estimated economic and employment effects of network neutrality regulation.
¢ Analyzed relative costs of wireless and wireline deployments in rural areas.
¢ Analyzed potential harms from Internet gambling.
¢ Estimated economic value of reallocating TV spectrum for wireless broadband.

¢ Estimated economic and employment effects of electric power transmission construction in
support of new wind generation facilities.

¢ Estimated economic and employment effects of broadband stimulus grant applications.
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¢ Estimated employment effects of an ATC-mobile satellite network deployment.

¢ Analyzed the impact of reducing international mobile phone roaming charges.

¢ Developed an auction platform for an electricity procurement auction.

¢ Analyzed the economic impacts of reduced mobile phone taxes in Africa and the Middle East.
¢ Evaluated the impact of reducing ethanol requirements on gasoline prices.

¢ Analyzed FRAND licensing requirements for intellectual property in the DTV standard.
¢ Advised bidder in Canadian AWS spectrum license auction.

¢ Advised bidder in FCC 700 MHz spectrum license auction.

¢ Evaluated a business plan for proposed dam removals.

¢ Assessed a business plan involving the WiMAX market.

¢ Estimated the value of a portfolio of spectrum licenses.

¢ Assessed the budgetary impacts of legislation to license TV white spaces.

¢ Analyzed the economics of the military’s build versus buy decision for broadband satellite
communications capacity.

¢ Advised bidder in FCC AWS spectrum license auction.

¢ Provided framework to estimate impact of the effect of designation of TV white spaces as
unlicensed on 700 MHz auction receipts.

¢ Analyzed Universal Service Fund expenditures.
¢ Analyzed cable franchising requirements.
¢ Valued proposals to re-band the Upper 700 MHz Band of radio spectrum.

¢ Analyzed proposed accelerated digital television transition impacts on society and the federal
budget.

¢ Coauthored a report on the value of a portfolio of patents used to provide Voice over Internet
Protocol (VolP).

¢ Coauthored a report to the U.S. Chamber of Commerce on the economic effects of
telecommunications deregulation.

¢ Assessed the business cases for IRU swaps of a large international fibre optic network owner.

¢ Examined the effects of unbundling regulations on broadband penetration internationally.

PUBLICATIONS
Articles and Book Chapters

John Jarosz, Robin Heider, Coleman Bazelon, Christine Bieri and Peter Hess, “Patent Auctions: How Far
Have We Come?” les Nouvelles, March 2010, pp. 11-30.

“Too Many Goals: Problems with the 700 MHz Auction,” Information Economics and Policy, June 2009,
pp. 115-127.
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“Licensed or Unlicensed: The Economic Considerations in Incremental Spectrum Allocations,” IEEE
Communications Magazine, March 2009, pp. 110-116.

Michael H. Rothkopf and Coleman Bazelon, “Interlicense Competition: Spectrum Deregulation Without
Confiscation or Giveaways,” in OBTAINING THE BEST FROM REGULATION AND COMPETITION, Michael A. Crew and
Menahem Spiegel, eds., Kluwer Academic Publishers (2005), pp. 135-159.

“Next Generation Frequency Coordinator,” Telecommunications Policy 27 (2003), pp. 517-525.

Coleman Bazelon and Kent Smetters, “Discounting in the Long Term,” Loyola of Los Angeles Law Review,
Vol. 35, Issue 1, November 2002.

Coleman Bazelon and Kent Smetters, “Discounting Inside the Washington DC Beltway,” Journal of
Economic Perspectives, Fall 1999.

“The Movement of Markets,” Wesleyan Economic Journal, Spring 1986.

“Is the Psychogenic Theory of History Scientific?” Journal of Psychohistory, Fall 1985.

White Papers, Reports, Studies, and Reviews

Robert A. Rogowsky, Pallavi Seth, and Coleman D. Bazelon, "An Economic View Of ITC 337 Cases and the
Public Interest," Law360, November 21, 2012.

Coleman Bazelon and Giulia McHenry, “Spectrum Value,” Telecommunications Policy Research
Conference, 2012.

Robert A. Rogowsky, Pallavi Seth, and Coleman D. Bazelon, "An Economic View Of The ITC's Domestic
Industry," Law360, June 18, 2012.

Coleman Bazelon and Greg Duncan, “The Status of UNE-L in the United States,” Prepared for the
Commerce Commission of New Zealand, April 12, 2012.

“Implications of Regulatory Inefficiency for Innovative Wireless Investments,” Sponsored by
LightSquared, March 15, 2012.

Coleman Bazelon, Kevin Neels and Pallavi Seth, “Beyond the Casino Floor: Economic Impacts of the
Commercial Casino Industry,” sponsored by the American Gaming Association, 2012.

Coleman Bazelon, Charles Jackson and Giulia McHenry, “An Engineering and Economic Analysis of the
Prospects of Reallocating Radio Spectrum from the Broadcast Band through the Use of Voluntary
Incentive Auctions,” Telecommunications Policy Research Conference, 2011.

“Cost of Regulatory Risk for Wireless Spectrum Values,” sponsored by LightSquared, August 23, 2011.

“Expected Receipts from Proposed Spectrum Auctions,” sponsored by the Wireless Broadband Coalition,
July 28, 2011.

“GPS Interference: Implicit Subsidy to the GPS Industry and Cost to LightSquared of Accommodation,”
sponsored by LightSquared, June 22, 2011.

Lisa Cameron and Coleman Bazelon, “The Impact of Digitization on Business Models in Copyright-Driven
Industries: A Review of the Economic Issues,” National Research Council (NRC) Committee on the Impact
of Copyright Policy on Innovation in the Digital Era, June 7, 2011.

“The Economic Basis of Spectrum Value: Pairing AWS-3 with the 1755 MHz Band is More Valuable than
Pairing it with Frequencies from the 1690 MHz Band,” sponsored by T-Mobile and CTIA, April 11, 2011.
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“Economists Letter to Obama Regarding Incentive Auctions,” April 6, 2011.
“The Indian 3G and BWA Auctions,” Telecommunications Policy Research Conference, 2010.

“Economic Impact of the Dutch Gas Hub Strategy on the Netherlands,” by Dan Harris, Coleman D.
Bazelon, Brad Humphreys, and Penelope Dickson, Netherlands Ministry of Economic Affairs, Agriculture
and Innovation, September 2010.

“The Employment and Economic Impacts of Network Neutrality Regulation: An Empirical Analysis,”
sponsored by Mobile Future, 2010.

“The Benefits of Wireless Broadband for Rural Deployments,” sponsored by Qualcomm, Inc, 2010.

Malcolm K. Sparrow, Coleman Bazelon and Charles Jackson, “Can Internet Gambling Be Effectively
Regulated? Managing the Risks,” sponsored by Wired Safety, 2009.

“The Need for Additional Spectrum for Wireless Broadband: The Economic Benefits and Costs of
Reallocations,” sponsored by Consumer Electronics Association, 2009.

Coleman Bazelon and William Zarakas, “Measuring Concentration in Radio Spectrum License Holdings,”
Telecommunications Policy Research Conference, 2009.

“Licensed or Unlicensed: The Economic Considerations in Incremental Spectrum Allocations,” in New
Frontiers in Dynamic Spectrum Access Networks, 2008, DySPAN 2008.

“Overreaching: The Policy Failures of the 700 MHz Auction,” Telecommunications Policy Research
Conference, 2008.

“Cream Skimming,” Telecommunications Policy Research Conference, 2007.

Thomas W. Hazlett and Coleman Bazelon, “Market Allocation for Radio Spectrum,” prepared for the
International Telecommunications Union Workshop on Market Mechanisms for Spectrum Management,
Geneva, Switzerland, January, 2007.

“Licensed or Unlicensed: The Economics of Incremental Spectrum Allocations,” Telecommunications
Policy Research Conference, 2006.

“Analysis of an Accelerated Digital Television Transition,” sponsored by Intel Corporation, 2005.

Thomas W. Hazlett and Coleman Bazelon, “Regulated Unbundling of Telecommunications Networks: A
Stepping Stone to Facilities-Based Competition?” Telecommunications Policy Research Conference,
2005.

Thomas W. Hazlett, Coleman Bazelon, John Rutledge, and Deborah Allen Hewitt, Sending the Right
Signals: Promoting Competition Through Telecommunications Reform: A Report to the U.S. Chamber of
Commerce, September 22, 2004.

Thomas W. Hazlett, Arthur M. Havenner, and Coleman Bazelon, “Regulation and Investment in Local
Telecommunications Networks,” Working Paper, January 2004.

Michael H. Rothkopf and Coleman Bazelon, “Interlicense Competition: Spectrum Deregulation Without
Confiscation or Giveaways,” New America Foundation, Spectrum Series Working Paper #8, August, 2003.

“Review of Discounting and Intergenerational Equity,” by Paul Portney and John Weyant, Resources for
the Future (1999), in the Society of Government Economists Newsletter, Volume 34, No. 10, November
2002.

“Completing the Transition to Digital Television,” Congressional Budget Office, September 1999.*
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“Two Approaches for Increasing Spectrum Fees,” Congressional Budget Office, November 1998
(Coauthored with David Moore*).

“Where Do We Go From Here? The FCC Auctions and the Future of Radio Spectrum Management,”
Congressional Budget Office, April 1997 (Coauthored with Perry Beider and David Moore*).

* CBO publications do not cite authors’ names.

Federal Communications Commission Filings

“Unlicensed Use of the TV White Spaces: Wasteful and Harmful,” FCC Filling, with Charles L. Jackson and
Dorothy Robyn, Ex Parte Comments, ET Docket No. 04-186, ET Docket No. 02-380, August 20, 2008
(benefits of licensed over unlicensed allocation of the TV White Spaces).

“Comments of Charles L. Jackson, Dorothy Robyn and Coleman Bazelon,” Comments, WC Docket No. 06-
150, PS Docket No. 06-229, June 20, 2008 (value of TV White Spaces).

“Comments of Coleman Bazelon,” Comments, WC Docket No. 06-150, PS Docket No. 06-229, WT Docket
No. 96-86, June 20, 2008 (700 MHz D Block).

“Declaration of Coleman Bazelon,” Reply Comments, WC Docket No. 07-245, April 22, 2008 (economics
of pole attachment rates).

“Why the Exclusive Use of Large Licenses in the Upper or Lower 700 MHz Bands Would Reduce the
Efficiency of the 700 MHz Auction,” Comments, WT Docket No. 06-150, April 20, 2007.

“Principles for Choosing 700 MHz Block License Sizes,” Ex Parte Comments, WT Docket No. 06-150,
March 6, 2007.

“The Economics of License Sizes in the FCC's 700 MHz Band Auction,” Ex Parte Comments, WT Docket
No. 06-150, January 2007.

“Declaration of Thomas W. Hazlett, Ph.D., Prof. Arthur M. Havenner, and Coleman Bazelon, Ph.D.,”
Comments, WC Docket No. 03-173, December 16, 2003.

“Declaration of Thomas W. Hazlett, Ph.D., Arthur M. Havenner, Ph.D., and Coleman Bazelon, Ph.D.,”
Comments, WC Docket No. 03-157, September 2, 2003.

“Spectrum Deregulation Without Confiscation or Giveaways,” with Michael Rothkopf, Comment, ET
Docket No. 02-135, January 9, 2003.

Thomas W. Hazlett, Coleman Bazelon and Arthur Havenner, “Forecast of Toll Free Number Demand:
2002-2004,” Attachment A, SMS/800 Transmittal No. 22, F.C.C. Tariff No. 1, November 15, 2002.

“Comments of Coleman D. Bazelon and T. Christopher Borek Relating to Arthur D. Little, Inc.’s
Assessment of the Impact of DTV on the Cost of Consumer Television Receivers,” Ex Parte Comments
MM Docket 00-39, August 1, 2002.

“Use Administrative Law Judges to Adjudicate Interference Disputes Between Licensees,” Comment, ET
Docket No. 02-135, July 8, 2002.

REVIEWER
¢ American Journal of Agricultural Economics

¢ Congressional Budget Office Reports
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¢ Telecommunications Policy Research Conference Program Committee

SEMINARS AND PRESENTATIONS

Mobile Impact on Economic Growth and Job Creation, Consumer Electronics Show, LIT Program
Innovation Policy Summit, Las Vegas, NV, January 8, 2013.

Incentive Auctions: What Broadcasters Need to Know, Crossfire Media Webinar, December 19, 2012.

Spectrum Value, 40th Annual Telecommunications Policy Research Conference (TPRC), Arlington, VA,
September 22, 2012.

FCBA Seminar: Getting from Here to There: The Road Ahead for Spectrum Auctions, Washington, DC,
June 6, 2012.

Incentive Auctions, 39th Annual Telecommunications Policy Research Conference (TPRC), Arlington, VA,
September 24, 2011.

Competition in the Wireless Environment: How to Get More Handsets or More Networks, Broadband
Breakfast Club, Washington, DC, February 15, 2011.

Introducing TV White Spaces, Spectrum Bridge webinar, October 28, 2010.

The Indian 3G and BWA Auctions, 38th Annual Telecommunications Policy Research Conference (TPRC),
Arlington, VA, October 2, 2010.

How Smart Public Policies Can Drive the Mobile Broadband Transformation, Information Technology and
Innovation Foundation’s The Emerging Mobile Broadband Economy and its New Business Models,
Washington, DC, September 14, 2010.

Community Broadband-A Blessing or Curse?, K&L Gates LLP Municipal Broadband Webcast, July 29,
2010.

Towards A Sustainable Spectrum Policy: Rethinking Federal Spectrum, Public Knowledge, Washington,
DC, June 3, 2010.

Unraveling Net Neutrality: Should the FCC Regulate Broadband, Independence Institute, Denver, CO,
May 26, 2010.

CQ-Roll Call Policy Breakfast on the Future of Wireless Broadband, Washington, DC, May 20, 2010.

Congressional Staff Briefings on “The Need for Additional Spectrum for Wireless Broadband: The
Economic Benefit and Costs of Reallocations,” Washington, DC, December 8, 2009.

The Progress and Freedom Foundation’s “Let’s Make a Deal: Broadcasters, Mobile Broadband, and a
Market in Spectrum,” Washington, DC, December 1, 2009.

FCBA'’s Intellectual Property Practice Committee Brown Bag Lunch, Washington, DC, November 30, 2009.
FCC Broadband Spectrum Workshop, Washington, DC, September 17, 2009.

Measuring Concentration in Radio Spectrum License Holdings, 37th Annual Telecommunications Policy
Research Conference (TPRC), Arlington, VA, September 26, 2009.

Broadband Stimulus Plan, 2009 FLATOA-FCBA Conference, Tampa, FL, June 26, 2009.
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Leveraging the Broadband Stimulus and Licensed Spectrum, Webinar, April 29, 2009.
Keynote Address, Enterprise Wireless08, Scottsdale, AZ, November 6, 2008.

Licensed or Unlicensed: The Economic Considerations in Incremental Spectrum Allocations, DySPAN,
Chicago, IL, October 16, 2008.

Overreaching: The Policy Failures of the 700 MHz Auction, 36th Annual Telecommunications Policy
Research Conference (TPRC), Arlington, VA, September 27, 2008.

Cream Skimming, 35th Annual Telecommunications Policy Research Conference (TPRC), Arlington, VA,
September 29, 2007.

Auction Revenues are not the Only Revenues that Should Drive Spectrum Policy, Law Seminars
International: Spectrum Management, Washington, DC, September 17, 2007.

Market Allocation for Radio Spectrum, International Telecommunications Union Workshop on Market
Mechanisms for Spectrum Management, Geneva, Switzerland, January 2007.

Licensed vs. Unlicensed Spectrum: A New Economic Model for Determining the Trade-offs, 34th Annual
Telecommunications Policy Research Conference (TPRC), Arlington, VA, September 30, 2006.

Decoding the Future of IP-TV, Northern California Chapter of the Federal Communications Bar
Association, San Francisco, February 2006.

Accelerating the Digital Television Transition, COMPTEL Executive Business & Policy Summit,
Washington, DC, December 2005.

Regulated Unbundling of Telecommunications Networks: A Stepping Stone to Facilities Based
Competition? Telecommunications Policy Research Conference, Arlington, VA, September 2005.

Sending the Right Signals: Promoting Competition Through Telecommunications Reform: A Report to the
U.S. Chamber of Commerce, presentation of report to the US Chamber of Commerce, October 6, 2004.

Telecommunications Reform, presentation to the U.S. Chamber of Commerce’s Technology Policy
Committee, April 29, 2004.

Interlicense Competition, Telecommunications Policy Research Conference, Arlington, VA, September
2003.

Marketing & Legal Strategies: Hope, Hype & Crash Landings, WCAI 2003, Washington, DC, July 10, 2003.

Spectrum Policy Task Force Interference Recommendations, Manhattan Institute Conference,
Washington, DC, February 13, 2002.

FCC License Auctions, Society of Government Economists Conference, Washington, DC, November 22,
2002.

Spectrum Management Panel, CTIA Wireless 2002, Orlando, FL, March 18, 2002.
A Note on Correlation, ASSA Annual Meetings, Atlanta, GA, January 6, 2002.

Regulatory Forbearance, Powerline Communications Conference, Washington, DC, December 13, 2001.
Spectrum License Valuations, CTIA Wireless Agenda 2001, Dallas, TX, May 2001.

Old Spectrum in the New Economy, with David Moore, invited paper, Society of Government Economists
Conference “The New ‘Economy’: What Has Changed and Challenges for Economic Policy,” Washington,
DC, November 2000.
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Discounting Inside the Washington DC Beltway, Energy Information Agency Seminar Series, Washington,
DC, March 2000.

Discounting Inside the Washington DC Beltway, Congressional Budget Office Seminar Series,
Washington, DC, November 1999.

Completing the Transition to Digital Television, Telecommunications Policy Research Conference,
Arlington, VA, September 1999.

Digital Television Transition, Congressional Budget Office Seminar Series, Washington, DC, April 1999.

The Budgetary Treatment of Asset Sales, briefing for the staff of the Senate Budget Committee,
Washington, DC, February 1997.

The Value Added from Multilateral Bargaining Theory for Applied Research, with Greg Adams, Selected
Paper, AAEA Annual Meeting, Baltimore, MD, August 1992.

The Importance of Political Markets in Formulating Economic Policy Recommendations, Selected Paper,
AAEA Annual Meeting, Manhattan, KS, August 1991.

L.D.C. Debt and Policy Linkages in the Determination of World Commodity Prices, with Gordon Rausser,
Selected Paper, AAEA Annual Meeting, Vancouver, B.C., Canada, August 1990.

TESTIMONY, DECLARATIONS, AND AFFIDAVITS

“Rebuttal Testimony of Coleman Bazelon,” In re: Petition for Suspension or Modification of Application
of the Requirements of 47 U.S.C. § 251(b) and (c), pursuant to 47 U.S.C. § 251(f)(2) regarding Time
Warner Cable Information Services (Maine) LLC’s Request, State of Maine Public Utilities Commission,
Docket No. 2012-198, Docket No. 2012-218, Docket No. 2012-219, Docket No. 2012-220, Docket No.
2012-221, October 12, 2012.

“Testimony of Coleman Bazelon, Ph.D.,” In re: Petition for Suspension or Modification of Application of
the Requirements of 47 U.S.C. § 251(b) and (c), pursuant to 47 U.S.C. § 251(f)(2) regarding Time Warner
Cable Information Services (Maine) LLC’'s Request, State of Maine Public Utilities Commission, Docket
No. 2012-198, Docket No. 2012-218, Docket No. 2012-219, Docket No. 2012-220, Docket No. 2012-221,
August 20, 2012.

“Expert Report of Dr. Coleman Bazelon,” Salsgiver Communications, Inc., Salsgiver Telecom, Inc., and
Salsgiver Inc. v. Consolidated Communications Holdings, Inc., North Pittsburgh Systems, Inc., and North
Pittsburgh Telephone Company, Inc., Court of Common Pleas, Allegheny County, Pennsylvania, Civil
Division, No. GD 08-7616, May 10, 2012.

“Oral Testimony of Coleman Bazelon, The Brattle Group, Inc. before the U.S. House of Representatives,
Committee on Energy and Commerce Subcommittee on Communication and Technology,” April 12,
2011. (spectrum)

“Testimony of Coleman Bazelon, Principal, The Brattle Group, before the U.S. House of Representatives,
Committee on Energy and Commerce, Subcommittee on Communications, Technology, and the
Internet,” June 17, 2010 (spectrum valuation).

“Supplemental Expert Report of Coleman Bazelon,” Gemalto PTE LTD and Gemplus S.A. v.
Telecommunications Industry Association, United States District Court for the Eastern District of Virginia,
Alexandria Division, Case 1:08-cv-00776-LMB-TRJ, December 16, 2008.
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“Expert Report of Coleman Bazelon,” Gemalto PTE LTD and Gemplus S.A. v. Telecommunications Industry
Association, United States District Court for the Eastern District of Virginia, Alexandria Division, Case
1:08-cv-00776-LMB-TRJ, November 6, 2008.

“Prefiled Rebuttal Testimony of Coleman D. Bazelon,” In re: Complaint and request for emergency relief
against Verizon Florida LLC for anticompetitive behavior in violation of Sections 364.01(4), 364.3381, and
364.10, F.S., and for failure to facilitate transfer of customers’ numbers to Bright House Networks
Information Services (Florida) LLC, and its affiliate, Bright House Networks, LLC, Florida Public Service
Commission, Docket No. 070691-TP, July 25, 2008.

“Prefiled Direct Testimony of Coleman D. Bazelon,” In re: Complaint and request for emergency relief
against Verizon Florida LLC for anticompetitive behavior in violation of Sections 364.01(4), 364.3381, and
364.10, F.S., and for failure to facilitate transfer of customers’ numbers to Bright House Networks
Information Services (Florida) LLC, and its affiliate, Bright House Networks, LLC, Florida Public Service
Commission, Docket No. 070691-TP, May 30, 2008.

“Declaration of Coleman Bazelon in Support of Plaintiffs’ Motion for Class Certification,” Kenneth
Stickrath, et al v. Globalstar, Inc., United States District Court for the Northern District of California, San
Francisco Division, Case No. 07-CV-01941 TEH, April 25, 2008.

“Testimony of Coleman Bazelon, Principal, The Brattle Group, before the U.S. House of Representatives,
Committee on Energy and Commerce, Subcommittee on Telecommunications and the Internet,” April
15,2008 (reviewing the 700 MHz auction).

“Concerning the Meaning of ‘Fair and Reasonable Compensation’ in Section 253(c) of the
Telecommunications Act of 1996 and the Comparability of the Rights-of-Way Fees Paid by Level 3 in
Massachusetts and Elsewhere,” The Massachusetts Turnpike Authority v. Level 3 Communications, LLC,
et al., The United States District Court for the District of Massachusetts, Civ. Act. No. 06-11816,
December 17, 2007.

“Concerning the Effects of the Fixed Rent Charged for Access to the Massachusetts Turnpike,” The
Massachusetts Turnpike Authority v. Level 3 Communications, LLC, et al., The United States District Court
for the District of Massachusetts, Civ. Act. No. 06-11816, November 12, 2007.

“Affidavit of Dr. Coleman Bazelon,” Gulfside Casino Partnership v. Mississippi Riverboat Council, et al.,
United States District Court for the Southern District of Mississippi, Southern Division, Cause No. 1:07-
CV-110-LG-JMR, May 4, 2007.

“Rebuttal Report of Dr. Coleman Bazelon,” Level 3 Communications, LLC, v. City of St. Louis, Missouri,
United States District Court for the Eastern District of Missouri, Eastern Division, Consolidated Case No.
4:04-CV-871 CAS, June 17, 2005.

“Affidavit of Dr. Coleman Bazelon,” Informed Communications Systems, Inc. v. Intelogistics Corp., d/b/a
Prosodie Interactive, United States District Court, Southern District of Florida, Miami Division, Case No.:
04-61245 CIV Huck/Turnoff (October 12, 2004).

EXPERT DESIGNATIONS

¢ Touch America, Inc. v. Qwest Communications International, Inc.
- Designated as an expert in Arbitration (June 2003)
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¢ Informed Communications Systems, Inc. v. Intelogistics Corp., d/b/a Prosodie Interactive, United
States District Court, Southern District of Florida, Miami Division, Case No.: 04-61245 CIV
Huck/Turnoff
- Filed affidavit (October 12, 2004)

¢ Level 3 Communications, LLC v. City of St. Louis, Missouri, United States District Court for the
Eastern District of Missouri, Eastern Division, Consolidated Case No. 4:04-CV-871 CAS
- Filed Rebuttal Report (June 17, 2005)
- Deposition (July 14, 2005)

¢ Cable Merger before the FTC
- Presented analysis to FTC staff (March 20, 2007)

¢ Gulfside Casino Partnership v. Mississippi Riverboat Council, et al., United States District Court for
the Southern District of Mississippi, Southern Division, Cause No. 1:07-CV-110-LG-JMR
- Filed affidavit (May 4, 2007)

¢ Motorola, Inc. v. State of Mississippi Department of Information Technology Services and M/ACom,
Inc., Chancery Court of Hinds County, Mississippi, Cause No. G2006-2179 S/2
- Testified (May 23, 2007)

¢ American Towers, Inc. v. Jackson & Campbell, P.C., et al., DC Superior Court, No. 003277-06
- Deposition (March 19, 2009)
- Filed Affidavit (May 22, 2009)

¢ The Massachusetts Turnpike Authority v. Level 3 Communications, LLC, et al., The United States
District Court for the District of Massachusetts, Civ. Act. No. 06-11816
- Filed Expert Report (November 12, 2007)
- Filed Rebuttal Report (December 17, 2007)
- Deposition (January 21, 2008)

¢ Kenneth Stickrath, et al v. Globalstar, Inc., United States District Court for the Northern District of
California, San Francisco Division, Case No. 07-CV-01941 THE
- Filed Declaration (April 25, 2008)
- Deposition (June 11, 2008)

¢ In re: Complaint and request for emergency relief against Verizon Florida LLC for anticompetitive
behavior in violation of Sections 364.01(4), 364.3381, and 364.10, F.S., and for failure to facilitate
transfer of customers’ numbers to Bright House Networks Information Services (Florida) LLC, and
its affiliate, Bright House Networks, LLC, Florida Public Service Commission, Docket No. 070691-TP
- Filed Direct Testimony (May 30, 2008)
- Filed Rebuttal Testimony (July 25, 2008)
- Deposition (August 13, 2008)

¢ Gemalto PTE LTD and Gemplus S.A. v. Telecommunications Industry Association, United States
District Court for the Eastern District of Virginia, Alexandria Division, Case 1:08-cv-00776- LMB-TRJ
- Filed Expert Report (November 6, 2008)
- Deposition (December 2, 2008)
- Filed Supplemental Expert Report (December 16, 2008)

¢ Salsgiver Communications, Inc., Salsgiver Telecom, Inc., and Salsgiver Inc. v. Consolidated
Communications Holdings, Inc., North Pittsburgh Systems, Inc., and North Pittsburgh Telephone
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Company, Inc., Court of Common Pleas, Allegheny County, Pennsylvania, Civil Division, No. GD 08-
7616

- Filed Damages Analysis (February 27, 2009)

- Deposition (April 3, 2012)

- Filed Expert Report (May 10, 2012)

¢ Certain Products Containing Interactive Program Guide and Parental Control Technology (Inv. No.
337-TA-820)
- Designated as an expert (June 8, 2012)

¢ In re: Petition for Suspension or Modification of Application of the Requirements of 47 U.S.C. §
251(b) and (c), pursuant to 47 U.S.C. § 251(f)(2) regarding Time Warner Cable Information Services
(Maine) LLC’s Request, State of Maine Public Utilities Commission, Docket No. 2012-198, Docket
No. 2012-218, Docket No. 2012-219, Docket No. 2012-220, Docket No. 2012-221
- Filed Direct Testimony (August 20, 2012)
- Filed Rebuttal Testimony (October 12, 2012)
- Testified (October 23, 2012)

January 18, 2013
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SECURUS

Vau
e

Securus

» Provides Service to 2,200 Facilities via Public Contract (State, County and Local Jails)

e Service provided in 44 States, D.C., and Canada

« Provides inmate calling service with safety, security and investigative features critical to

correctional facilities

« As recognized in the Dial Around docket, and for safety and security, Securus Inmate
Services are permitted to block dial-around and forwarded calls

SCP Centralized System
Path of an Inmate Call

Inmate Payphone

Correctional
Facility

/

Adtran VolP Router

Local LEC Switch

— Leg

—— Diverted Call

itimate Call

Securus Centralized Systen

Including

H

/ o
VolP Cloud
O

Local Call

Inter

Distant LEC Switch

Local Call

Transport
rmediary Switches]

call Validation

I

[

LD Call

l

Call Diverter's VolP Router
Diverts Call to Different Telephone Number

VolP Cloud

—

),

Distant LEC Switch

Unknown Party

4

B

Dialed Party

Legitimate Inmate Call

Diverted Inmate Call

v' Terminating number is validated in
LIDB

X False local number is queried in

LIDB

v' Name and address of terminating
number is generally known
* LIDB is real-time query in
industry-standard database

False local number is queried in
LIDB
o Commercial databases (e.g.,
LSSi) not real-time database or
industry-standard

v" OCN of carrier serving called party
is known
* Enables blocking calls to cell
phones where required (e.g.,
FL DOC)

OCN of transport provider is known
o Prevents blocking calls to cell
phones, hindering contract

compliance

v Service provider is certificated
carrier holding public contract after
bid

® States require certificate as
OSP, LD reseller, or LEC

Call diverter registers as
“interconnected VolIP” (if at all) and
does not hold public contract
o Call diversion cannot satisfy
VoIP definition in 47
C.FR.§93

v Service provider must block calls to
protected persons and to persons
whom inmates are prohibited from
calling

Call diverters enable inmates to
complete calls to prohibited
numbers

Securus’ correctional authority clients discovered the call diversion
scheme and demanded that it be blocked.



State of Wisconsin
Department of Corrections

RFP # SM-1752 inmate Telephone Services

October 16, 2008
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State of Wisconsin

Department of Corrections

RFP # SM-1752 Inmate Telephone Services
October 16, 2008
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State of Wisconsin

Department of Corrections

RFP # SM-1752 Inmate Telephone Services
October 186, 2008
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Los Angeles County Sheriff's Department
RFP No. 388-SH
Proposal for the Inmate Telephone System (ITS) and Services

SYSTEM ARCHITECTURE
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authorized staff

Secured Login

s~ =b  [ata Redundancy

Called Parly

2756 Complaint Investigations

Proposer shall describe the means and the process in sufficient detail for the
timely investigation of Inmate complaints pertaining to ITS operations and/or
billing errors. The process shall provide various means for the Proposer to
receive either inmate or outside customer complaints including, but not limited
to, an 800-number, 24/7 fax number, an e-mail address and/or web link.

PCS Response: PCS has read, agrees and will comply. The PCS Customer Service
Department 1s dedicated to providing friendly and helptul solutions to end user customer
service requests. Customers who accept calls from any of the PCS managed correctional
facilities may call a dedicated toll-free number: (888) 288-9879. This number is staffed with
live representatives 24 hours a day, seven days a week, with average wait times of less
than 30 seconds. The Customer Service Representatives handle issues such as setting up
prepaid accounts, customer billing, call rate inquuries, disputes, credits, refunds, complaints,

and questions.

C. Proposer’'s Approach fo Provide Required Services C-231



Unisys Proposal To Los Angeles County Bata Sheet

]

router that enable the hardware-based encryption on the motherboard provide a robust array of features such as
Cisco 108 Firewall, IPS support, IP Security (IPSec) VPNs (Digital Encryplion Standard [DES], Triple DES [3DES],
and Advanced Encryption Standard [AES]), SSL Web VPN, Dynamic Multipoint VPN (DMVPN}, Group Encrypted
Transport (GET) VPN, and Easy VPN, Network Admissions Control (NAC) for antivirus defense, Secure Shell (S8H)
Protocol Version 2.0, and Simple Network Management Protocol (SNMP) in one solution set. In addition, the Cisco
1841 router offers bundled network security soiutions with IPSEC and SSL VPN encryption-acceleration modules,
making it the industry’s most robust and adaptable security solution available for smail-io-medium-sized businesses
and small enterprise branch offices. As Figure 2 demonsirates, the Cisco 1800 Series routers help enable customers
to deliver high-performance, concurrent, mission-critical data applications with integrated, end-to-end security.

Figure 2.  Secure Network Connectivity with Cisco 1841 Router
V /=
K

V 7/

Central Site
— Cisco 7200
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4

Cisco 2800

8- ﬁ?mli él =
e . A
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1].

"3 ‘“"-.\MIP VPN Core
= ==
Small Branch
Small Branch s 2801
isco
/ 5=
[
= & =
m) = T
e isco 1841 | 1 I |
= NAC Support ' .
NAG Support | W =)
VPN Tunnel 1
VolP-Enabled

Integrated Services

The new, high-performance and secure integrated services architecture of the Cisco 1841 router (as shown in
Figure 2) enables customers to depioy simuitaneous services such as secured data communications with traditionat
1P routing at wire-speed performance. By offering a hardware-based encryption on the motherboard that can be
enabled with an optional Cisco 108 Software security image and the flexibility to integrate a wide array of services,
modules, and interface cards, the Cisco 1841 router helps enable businesses o incorporate the functions of a
standalone secure data solution.

Primary Features and Benefits
Architecture Features and Benefils
The Cisco 1841 modular architecture has been specifically designed to mee! requirements of small to medium-sized

businesses and small enterprise branch offices as well as service provider-managed applications for concurrent
services at wire-speed performance. The Cisco 1841 router, fogether with other Cisco integrated services routers

© 2008 Cisco Systems, Inc. All rights reserved, This document is Cisco Public information. Page 2 of 10
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EMBARQ’ Section 4 — Functional & Technical Requirements

Benefits include:

¢ High-quality recordings, allowing investigators to easily discern key words as
well as suspicious background sounds in both the inmate’s and the called
party’s environment

¢ Reduced complaints due to poor sound quality

¢ Improved effectiveness of the ITS to detect and prevent fraudulent activity,
such as 3-Way calling attempts

TRADITIONAL PROVIDERS

LIMITED VolP System
Processing Area

RESTRICTED Non-VolP
Processing Ares

JAIL/PRISON GATEWAY GATEWAY

SECURUS' SCP-SECURE CALL PLATFORM

UNLIMITED END-TO-END VoiP
System Processing Area

ATEWAY CALLED PARTY

Camier Termination

Wisconsin Department of Corrections
RFP # SM-1752 — Inmate Telephone Services
October 16, 2008 Page 105
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Company
L CCPS
AL CenturyLink
KS CenturyLink
NH CenturyLink
NV CenturyLink
X CenturyLink
Wi CenturyLink
‘WY CenturyLink
AR GTL
CA GTL
co GTL
DE GTL
GA GTL
1A GTL
D GTL
IN GTL
MA GTL
ME GTL
Mi GTL
MN GTL
Ms GTL
NC GTL
NE GTL
NJ GTL
NY GTL
OH GTL
oK GTL
PA GTL
RI GTL
Ne GTL
SD GTL
N GTL
ut GTL
VA GTL
VT GTL
WA GTL
WV GTL
Hi Hawaii Telcom
FBOP  [Multiple vendors
AK Securus
AZ Securus
cT Securus
FL Securus
KY Securus
LA Securus
MD Securus
MO Securus
ND Securus
NM Securus
mMT Telmate
OR Telmate

Interstate ICS Rates*
Rates (2012)
Collect Pre-Paid
1.80 +.16-.26/min.
$3.95 +.89/min.
1.30 +.35/min.
.15/min.
3.00 +.59/min.
.43/min.
?
2.40 +.50/min.
N/A
.44/min.
1.50 +.13/min.
1.71 + .66/min.
?
N/A
3.60 +.80/min.
?
.86 +.10/min.
3.00 +.69/min.
.23/min.

.50 +.05/min.
.33/min.
.048/min.

?

3.00 flat

2.45 + .46/min.
?

.75 flat

1.35 +.09/min.
?

3.00 +.45/min.
2.40 +.40/min.
1.00 +.10/min.
3.50 +.50/min.

3.95 +.89/min.
2.00 +.40/min.
.2433/min.

1.02 +.06/min.
?

?

.30/min.
.05/min.
.34/min.

.59 flat

.24 +.12/min.
.16/min.

Debit

Cost of 15-Minute Call

Collect

Pre-Paid

Debit

*Obtained from Prison Legal News. Reprinted with Permission.

Debit calling only; $9.00 max for calls.

Confirmed 03/08/2013 with provider

Confirmed 03/08/2013 with provider

All flat rates are for 15-minute calls.

Inmate voicemail also available, $1.00 for a 60-second message.

Actual rates are $3.53525 + .61755/min. collect and $3.181735 +.555795/min. debit
Confirmed 03/08/2013 with provider

Confirmed Debit Rates on 03/08/2013 with provider; other rates in contract.
Debit calls included in contract but not in practice

Provided by MD DOC; no per-minute charge for first minute of collect interstate calls. Pending Contract with GTL, under protest.

$.30 for the first minute for collect interstate calls, then $.24/min. thereafter.
All flat rates are for 20-minute calls.
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ICS Commission Data

Commission Payments Percentage
State Company FY 2009 FY 2010 FY 2011 FY 2012 2012
Alabama CenturyLink ? ? ? ? ?
Alaska Securus $84,125.08 $74,503.59 $83,393.95 $85,438.58 7%
Arizona Securus 3,723,046.36 3,884,803.26  4,120,894.06 4,314,062.50 53.70%
Arkansas GTL 2,394,900.77 2,475,527.50 2,447,253.75 2,010,223.57 45%
California GTL 5,985,850.00 NONE NONE NONE NONE
Colorado GTL 2,800,132.91 2,464,650.70  2,495,865.97 1,912,792.10 49%
Connecticut Securus 3,590,667.50 3,797,824.40 4,032,757.64 4,212,201.86 68.75%
Delaware GTL 1,310,401.78 1,444,827.32 1,195,151.36 998,380.04 40%
Florida Securus 2,727,756.86 5,374,083.28 5,205,803.74 5,156,269.19 35%
Georgia GTL 7,445,914.55 7,695,712.76  6,284,715.76 5,316,672.82 60%
Hawaii Hawaiian Telcom 104,875.00 ? ? ? ?
Idaho GTL 1,248,804.57 1,368,425.38 1,495,963.54 1,441,051.81 see note
Illinois CCPS 10,392,626.00 10,940,246.00  12,649,898.00 11,699,879.00 56%
Indiana GTL 1,693,965.32 1,547,481.77 1,929,932.14 1,696,977.76 43.50%
lowa GTL 1,231,000.00 1,231,000.00 750,000.00 650,972.00 see note
Kansas CenturyLink 1,814,693.80 1,876,165.29 1,769,540.31 1,839,450.64 41.30%
Kentucky Securus 3,333,168.00 2,706,767.00  2,880,166.00 2,796,139.00 54%
Louisiana Securus 3,602,686.75 3,303,407.37 3,289,038.16 3,044,009.33 70%
Maine GTL 234,329.79 225,504.10 171,379.45 319,383.27 60%
Maryland Securus ? ? ? ? 48-60%
Massachusetts GTL 1,972,546.06 1,870,044.28 1,706,889.43 1,714,972.89 15-30%
Michigan GTL NONE NONE NONE NONE NONE
Minnesota GTL 3,388,860.00 3,470,898.00 3,767,811.00 3,690,953.00 59%
Mississippi GTL 2,788,922.59 2,262,203.71 1,945,008.21 1,651,805.23 60.50%
Missouri Securus NONE NONE NONE NONE NONE
Montana Telmate 252,121.02 226,095.50 227,834.67 220,617.00 25%
Nebraska GTL NONE NONE NONE NONE NONE
Nevada CenturyLink 3,033,941.22 2,747,336.97 2,736,802.16 2,706,372.51 54.20%
New Hampshire CenturyLink ? ? ? ? 20%
New Jersey GTL ? ? ? ? 41%
New Mexico Securus NONE NONE NONE NONE NONE
New York GTL NONE NONE NONE NONE NONE
North Carolina GTL 7,578,956.67 7,217,875.33 7,464,539.07 6,881,021.44 58%
North Dakota Securus 126,245.62 114,110.95 107,516.94 90,435.73 40%
Ohio GTL ? ?  15,000,000.00  15,000,000.00 see note
Oklahoma GTL 1,240,396.00 1,218,429.88 1,167,318.18 1,017,657.90 76.60%
Oregon Telmate 3,000,000.00 3,000,000.00 3,000,000.00 3,000,000.00 see note
Pennsylvania GTL 7,174,942.65 7,250,923.88 7,361,264.77 585,138.73 44.40%
Rhode Island GTL NONE NONE NONE NONE NONE
South Carolina GTL NONE NONE NONE NONE NONE
South Dakota GTL 241,839.00 154,767.00 229,398.76 520,332.05 33-38%
Tennessee GTL ? 2,954,100.00 2,679,000.00 2,555,800.00 50.10%
Texas CenturyLink 224,228.00 4,276,006.00 5,673,568.00 5,893,470.00 40%
Utah GTL 798,429.40 699,489.59 745,155.88 765,858.16 45-55%
Vermont GTL 65,091.87 63,584.34 40,974.59 44,781.29 37%
Virginia GTL 4,524,329.69 4,033,303.82 4,104,977.98 3,208,762.44 35%
Washington GTL ? ? ? ? ?
West Virginia GTL 903,735.30 890,005.21 919,726.80 696,374.46 46%
Wisconsin CenturyLink 2,039,339.45 2,052,346.15 2,171,279.29 2,344,085.34 30%
Wyoming CenturyLink 347,512.83 475,976.21 532,305.11 385,340.50 65.50%
FBOP Multiple vendors 7,180,900.58 5,734,687.35 4,255,246.24 3,220,277.21 58%
TOTALS: 100,601,282.99 101,123,113.89 116,638,370.91 103,923,222.05

*Obtained from Prison Legal News. Reprinted with Permission.

No commissions, but California Technology Agency receives an $800,000 annual fee from GTL

FY2012 commission amount is for 10 months of the FY.

FY2009 commission amount is only for January through June 2009.

The commission is $2.25 per debit call, $2.00 per pre-paid collect call and $1.75 per collect call. Community Work Centers have a 20¢
FY2012 commission amount is through April 2012.

Not called “commissions,” but the lowa DOC receives payments from its ICS provider.

Commissions amounts are for calendar years, not fiscal years.

Uses a calendar year, not fiscal; 2012 amount is through November 2012.

Commission is $27,000/month + 20%, starting September 2012.

Ohio DOC receives a flat/fixed annual commission of $15 million.
Commission is a flat rate of $2.30 per call, which equates to a 76.6% commission based on a flat rate cost of $3.00 per call.
$750,000/quarter plus 50% commission if profit is over $1.5 million.

FY2012 commission data is incomplete.

33-38% on collect calls (varies by distance); $1.00 commission per debit call (all distances).

FY2012 ended on August 31; commission amount is as of August 5, 2012.

FY2012 commission amount is for 11 months.
FY2012 commission amount is through September 2012.

FY2012 commission amount is from January through August 2012.

Commission does not apply to direct-dial calls; according to the FBOP, most ICS calls are direct dial.
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County of Tos Angeles
Sheriff' s Department Headguarters
o 4700 Ramona Boulevard
V. Montereny Park, California 91754-2169

A Jradition of Oervice
September 20, 2011

The Honorable Board of Supervisors
County of Los Angeles

383 Kenneth Hahn Hall of Administration
Los Angeles, California 90012

Dear Supervisors:

APPROVE AGREEMENT WITH PUBLIC COMMUNICATIONS SERVICES,
INCORPORATED FOR INMATE TELEPHONE SYSTEM AND SERVICES
(ALL DISTRICTS) (3 VOTES)

SUBJECT

This letter is a joint recommendation by the Sheriff and the Chief Probation Officer. The Los Angeles
County Sheriff’'s Department (Department) and Probation Department (Probation) are seeking your
Board’s approval and execution of an Agreement with Public Communications Services,
Incorporated (PCS) to provide Inmate Telephone System and Services for the inmates and juveniles
being held in both the Department’s and Probation’s facilities.

IT IS RECOMMENDED THAT YOUR BOARD:

1. Approve and instruct the Mayor of the Board to sign the attached revenue-generating Agreement
with PCS to provide Inmate Telephone System and Services for inmates and juveniles being held
throughout the Department’s and Probation’s facilities, with an initial five-year term from November
1, 2011, through October 31, 2016, and three additional one-year option periods, plus one additional
six-month period in any increment.

2. Delegate authority to the Sheriff or his designee to execute Change Orders and Amendments to
the Agreement as set forth throughout the Agreement, including: when the original contracting entity
has merged, been purchased, or otherwise changed; include new or revised standard County of Los
Angeles (County) contract provisions adopted by your Board as required from time to time, including
all applicable documents; implement kiosks and incorporate new technologies, methodologies, and
technigues into the system at additional cost or less revenue to the County if it is in the best interest
of the County; implement rate adjustments mandated by the Federal Communications Commission;
and implement rate decreases for Inmate Telephone Billing Rates and for speed-dial calls.



The Honorable Board of Supervisors
9/20/2011
Page 2

PURPOSE/JUSTIFICATION OF RECOMMENDED ACTION

Approval of the recommended actions will allow the Department and Probation to continue providing
telephone services to inmates and juveniles being held throughout the Department’s and Probation’s
facilities.

The Agreement will allow the Department and Probation to add, change, and/or remove telephones
and kiosks. The telephone system will allow the Department and Probation to have call monitoring
and recording capabilities, system administration, and complete maintenance of all equipment,
hardware, and software.

Implementation of Strateqgic Plan Goals

The services provided under this Agreement support the County’s Strategic Plan, Goal 1,
Operational Effectiveness; and Goal 5, Public Safety. This Agreement will allow inmates and
juveniles to have access to telephones that generate revenue, which is used to support various
programs and projects for the inmates and juveniles.

FISCAL IMPACT/FINANCING

This is a revenue-generating Agreement. The Department and Probation will receive a Commission
Rate of 67.5 percent from the Total Billable Amount, or the aggregate of all claims by the contractor
against customers for calls, excluding applicable taxes. The Department will receive a Minimum
Annual Guarantee in the amount of $15 million and Probation will receive $59,000 for each year of
the Agreement. Revenue generated from the Departments’ inmate telephone system is deposited
into the Inmate Welfare Fund (IWF) and used for various educational and recreational programs and
projects that benefit the inmates. Revenue generated by Probation will be deposited into their
Detentions Budget (DB) account to benefit juveniles housed at their facilities.

FACTS AND PROVISIONS/LEGAL REQUIREMENTS

Pursuant to California Penal Code Section 4025(d), any commission received from the telephone
provider shall be deposited into the IWF.

There is an active Agreement Number 75480 with Global Tel*link Corporation for inmate telephone
services, which was adopted by your Board on April 8, 2008. We are currently in the six-month
extension approved by your Board on June 21, 2011, which will expire on December 31, 2011.

Approval of the Agreement with PCS will ensure uninterrupted telephone services for inmates and
juveniles located throughout the Department’s and Probation’s facilities, and will allow for the
completion of the necessary transition period prior to the expiration of the existing agreement with
Global Tel*link Corporation.

PCS is in compliance with all Board and Chief Executive Office requirements, including Jury Service
Program, Safely Surrendered Baby Law, and Defaulted Property Tax Reduction Program.

County Counsel has reviewed and approved this Agreement as to form.
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The Honorable Board of Supervisors
9/20/2011
Page 3

CONTRACTING PROCESS

On December 31, 2009, the Department released a Request For Proposals (RFP) to solicit for an
agreement with a vendor to provide telephone system and services to inmates and juveniles located
throughout the Department’s and Probation’s facilities. The Department sent notification of the RFP
to 32 vendors through the United States mail and/or by e-mail. The RFP solicitation was also posted
on the County’s and the Department’s websites. The Mandatory Proposers’ Conference and
Mandatory Custody Facility Site Visit were held from April 13 - April 15, 2010, which ten vendors
attended.

On August 5, 2010, the RFP solicitation closed, and the Department received four proposals. An
evaluation committee comprised of individuals from the Department and two other non-County
agencies convened to evaluate the proposals utilizing the informed averaging method in accordance
with the Proposal Evaluation Methodology Policy approved by your Board on March 31, 2009. It was
determined that PCS’s proposal received the highest score, and PCS was the selected vendor for
this Agreement. One non-selected proposer requested a Proposed Contractor Selection Review,
which the Department conducted and found to be without merit. The Department offered the
proposer the opportunity to request a County Review Panel under Board Policy 5.055, but the
proposer did not ask that a County Review Panel be convened.

IMPACT ON CURRENT SERVICES (OR PROJECTS)

Approval of this action will ensure the uninterrupted telephone services for inmates and juveniles
who are being held in the Department’s and Probation’s facilities. Additionally, it will allow for the
continued growth of the IWF and DB, which is the principle source of funding for all inmate programs
and benefits juveniles housed at Probation’s facilities.

CONCLUSION

Upon approval by your Board, please return two adopted copies of this Board letter and three
original executed copies of the Agreement to the Department’s Contracts Unit.

Sincerely,

%@

LEROY D. BACA / ﬂ

Sheriff

DONALD H. BLEVINS
Chief Probation Officer

LDB:AW:aw
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3. Specify miscellaneous fees incurred by call recipients for which revenue share to
County is not realized (includes but not limited to administrative and convenience fees,
single bill fees, and fees associated with credit card based Pre-Paid Accounts):

Single bill fee: $2.89

Convenience fee: See Table Below

Other: See Table Below

GTL charges these fees as a means of cost recovery as they represent tangible costs to GTL
and must be accounted for in the development of our commission offer. These additional costs
are not attributable to the cost of originating and completing a telephone call, and they are not
incurred by GTL on behalf of every called party GTL serves.

Rather than embed these costs resulting from the optional services in the surcharges and rate
per minute applied to all account holders, when not all account holders choose to avail
themselves of the optional services, GTL provides consumers with a choice to use these
services and accordingly charges a separate cost recovery fee.

Detailed below, GTL outlines fees and charges that may be charged to a called party. These
additional taxes and services result in incremental costs to GTL that are recovered through
specific fees applied to the account. Our ability to charge cost recovery fees allows us to offer
Los Angeles County our most aggressive financial offer.

- . Amount
Description of Charge When Applied Charged
i 0,
Federal Universal Service Fee (FUSF) Monthly per Invoice . 13.6% of
of interstate calls interstate calls
Federal Usage Tax Monthly per Invoice Varies
State Usage Tax Monthly per Invoice Varies
Local/City Usage Tax Monthly per Invoice Varies
Single Bill Fee PMontth per $2.89
aper Invoice
Automated IVR Deposit of $25* Per Transaction $4.75
Automated IVR Deposit of $50* Per Transaction $9.50
ITS AND SERVICES RFP NO. 388-SH 3 ITS AND SERVICES

APPENDIX C
Telephone Rates and Payment Schedule
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Credit Card Deposit through GTL Website** Per Transaction $9.50
Intrastate calls
State Carrier Cost Recovery Fee billed via Paper $1.95
Invoice
. Intrastate Prepaid Up to 5% of Call
State Carrier Cost Recovery Fee calls Amount
Interstate Calls
Federal Administrative Cost Recovery Fee billed via paper $1.99
invoice
i 0,
Federal Administrative Cost Recovery Fee Interstate Prepaid Up to 5% of Call
Calls Amount
AdvancePay Account Close-Out Fee One Time $5.00
Wireless Telephone Account Fee Monthly for wireless Pending Tariff
telephone users Approval
Deposit sent to GTL via Western Union*** Per Transaction $0.00
Certified Check mailed to GTL Per Transaction $0.00
Money Order mailed to GTL Per Transaction $0.00

*Funding an AdvancePay account via IVR deposit (e.g. using a credit card) is an optional personal choice. Fees related to such
transactions are disclosed at the time of transactions and offset GTL's costs of third-party merchant fees, system support,
customer service staff and network service infrastructure associated with making this optional service available.

**For AdvancePay account payments via Website deposit a $9.50 fee will be charged directly by TouchPay, who provides their

services on behalf of GTL.

***\When a person sends money to GTL for an AdvancePay account via Western Union, that person pays Western Union a fee

for that service.

All fees, currently tariffed and prospectively tariffed, are subject to change from time to time as prescribed by the FCC, tax
authorities or by GTL and at the discretion of the entities charging those taxes, charges and/or fees.

The fees and taxes described above are cost recovery in nature and are not considered

revenue and therefore commission is not paid on these cost recovery items.

Note: The County reserves the right to select a proposal in the best interest of the

County.

ITS AND SERVICES RFP NO. 388-SH 4

ITS AND SERVICES

APPENDIX C

Telephone Rates and Payment Schedule
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N b Z |,__-,-_ www.securustech.net/ pay mentoptions.asp

ADVANCE CONNECT TERMS, CONDITIONS & FEES

* When you call or log on; there is no minimum payment if you mail us a check
or use your online banking service through your local bank. A payment
processing fee of up to $7.95 for credit/debit card payments made over the
phone or on the web may apply. This fee does not apply to payments made by
mail, or using your online banking service through your bank. There is no
minimum funding ameunt if you go to Western Union and MoneyGram;
however, a payment processing fee may also apply. Please note that the
balance in your Account may not reflect recent call activity. Due to our call
processing cycles, it is possible to spend more than the total amount of funds
in your Account. Please momitor your Account balance and use Rate-My-Calls
so you know how much each call costs to ensure you don't spend more than
you intend to, as you will be responsible for payment of any balance due on
vour Account. You have 180 days from the date of the last call received to
request 3 refund of any unused balance in your Account. For Alaska residents,
there is an exception to that closing and refund policy.

If you receive and accept state-to-state or international calls, you may also be
charged a Federal Regulatory Recovery Fee of £3.49.

You may add multiple phone numbers to your Account to ensure you can be
reached wherever you are. If you add one or more cell phone numbers to your
Account, you may be charged a monthly Wireless Administration Fee of up to
$2.99,

MOVE CLOSE

INMATE DEBIT TERMS, CONDITIONS & FEES

* When you fund online; there is no minimum payment if you mail us a check
using a remittance sfp. A payment processing fee of up to $7.95 for
credit/debit card payments made over the phone or on the web may apply. A
payment processing fee may also apply at MoneyGram. This fee does not apply
to payments made by mail. When you fund an Inmate Debit account, the funds
become property of the inmate. You will not be able to request a refund from
an Inmate Debit account.?

= ' SECURUS

MOVE CLOSE

connecting what matters™

CONTACT US

MOVE CLOSE

DIRECT BILL TERMS, CONDITIONS & FEES

A monthly bill processing charge of up to $2.49 may apply. Verification of
ownership of the phone number, including corresponding physical address,
may be required in place of a credit check.

A payment processing fee of up to $7.95 for credit/debit card payments
made to Securus Correctiona! Billing Services (SCBS) over the phone or on
the web may apply. This fee does not apply to payments made by mail or by
using your online banking service through your bank. A payment processing
fee gy alsu apply fur payrnents made through Western Unionr and
MoneyGram.

There is no minimum payment amount for payments made through SCBS.
Your bill must be paid in full by the due date in order to continue receiving
calls.

If you receive and accept state-to-state or international calls, you may also
be charged a Federal Regulatory Recovery Fee of $3.49.

Alaska Residents: No credit check is required for Direct Bill Accounts.

Late or non-payment of your Direct Bill invoice may result in your telephone
number being blocked from receiving calls and may also restrict your ability
to obtain future credit. Securus may also take further collection action,
including referral to a collection agency.

MOVE CLOSE

TRADITIONAL COLLECT TERMS, CONDITIONS & FEES

With this option, you are assigned a 90-day rolling spending limit for your
Traditional Collect account, and are subject to more rigorous controls. Each time
you accept a collect call from an inmate, the charges are deducted from your
available spending limit, and we submit those charges to your local telephone
company to add to your local telephone bill. If you reach or exceaed your
spending limit during any rolling 90-day pzriod, your Traditional Collect account
will be temporarly blocked from receiving additional inmate calls. As the charges
roll off and your balance drops back below the 90-day rolling spending limit, your
account will be unblocked and you will be able to accept additional inmate calls
up to the spending limit. Should you wish to receive inmate calls prior to waiting
for your Traditional Collect account to be unblocked, you can contact us to
establish an AdvanceConnect or Direct Bll account.

* A monthly bill statement fee of up to £3.49 may apply and will appear on your
local phone bill. No fee will be assessed in any month in which no collect calls
were accepted.

If you receive and accept state-to-state or international calls, you may also be
charged a Federal Regulatory Recovery Fee of $3.49.
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N A R U C

National Association of Regulatory Utility Commissioners

December 28, 2012

The Honorable Julius Genachowski
Chairman

Federal Communications Commission
445 12t Street, S.W.

Washington, D.C. 20554

RE:  Written Ex Parte Comment on the “Wright Petition” concerning inmate calling rates
filed in CC Docket No. 96-128.

Dear Chairman Genachowski:

As you are undoubtedly already aware, last month the Commissioners attending the National
Association of Regulatory Utility Commissioners (NARUC) Annual Meeting in Baltimore, Maryland, passed
a resolution specifically urging the FCC, with respect to CC Docket No. 96-128, commonly known as the
“Wright Petition,” to take remedial action with respect to inflated interstate prison phone rates. A copy of
that resolution is appended to this letter.

The trade press reports that under your guidance, the FCC is actively considering action on that
petition. NARUC encourages you to act expeditiously “to prohibit unreasonable interstate rates and
charges for inmate telephone services.”

The Wright Petition seeks to remedy some of the inequities visited upon consumers who accept
calls from prisoners by establishing benchmark rates that cap the cost of interstate prison phone calls.
Currently, the cost of interstate prison phone calls ranges up to more than $17.00 for a 15- minute call. It is
less expensive for a consumer in the U.S. to call China than it is to accept a collect phone call from a
prisoner in another state.

It does not appear from the record that all charges can be justified on the bases of additional
security measures. In New York, the prison phone rates are $.048 per minute for local, intrastate and
interstate calls, inclusive of all security features required by New York corrections officials. In Texas, prison
phone rates are relatively low at $.23 to $.43 per minute inclusive of all necessary security features.
Excessive interstate rates mainly affect prisoners’ family members — who have no other option but to pay
the rates. Phone calls are the primary means of communication for many prisoners/families, because many
prisoners are functionally illiterate and many are held in distant facilities, which makes in-person visitation
difficult. Research indicates that family contact during incarceration leads to greater post-release success
for prisoners, and thus less recidivism. High phone rates that economically limit family contact frustrate that
positive outcome.



If you have questions about this letter, please do not hesitate to contact the undersigned at

202.898.2207 or jramsay@naruc.org. Thank you for your attention to this matter.

CC:

Respectfully submitted,

James Bradford Ramsay
NARUC General Counsel

The Honorable Robert McDowell, Commissioner

The Honorable Mignon Clyburn, Commissioner

The Honorable Jessica Rosenworcel, Commissioner

The Honorable Ajit Pai, Commissioner

Zachary Katz, Chief of Staff, Office of the Chairman

Michael Steffen, Legal Advisor, Office of the Chairman

Christine D. Kurth, Policy Director & Wireline Counsel, Office of Commissioner McDowell
Angela Kronenberg, Wireline Legal Advisor, Office of Commissioner Clyburn

Priscilla Delgado Argeris, Legal Advisor, Office of Commissioner Rosenworcel

Nicholas Degani, Legal Advisor, Wireline, Office of Commissioner Pai



Resolution Urging the FCC to take Action to Ensure Fair and Reasonable Telephone Rates from
Correctional and Detention Facilities

WHEREAS, Inmate telephone service contracts are exclusive agreements between detention
facilities and telephone companies that provide specialized functionality to enable monitoring of
inmate telephone calls; and

WHEREAS, Although costly specialized equipment and monitoring services are provided, the
contracts for inmate telephone systems often include high connection fees and per minute rate
charges which are unrelated to the cost of providing the service; and

WHEREAS, Contracts for inmate telephone systems are often made by the operators of detention or
correctional facilities and commonly include commissions paid to the State or local contracting
agencies; and

WHEREAS, The commissions are based on gross revenues of inmate phone calls and could provide
an incentive for operators of detention and correctional facilities to contract with telephone service
providers that charge higher rates and/or provide higher commissions; and

WHEREAS, According to a Prison Legal News survey, roughly 85% of State prison systems receive
commission payments and the average commission to State and local contracting agencies is 42% of
the gross revenues from inmates’ phone calls resulting in annual commissions totaling over $152
million nationwide; and

WHEREAS, Inmate calling rates vary from State to State, however in many States, the charge for a
fifteen minute telephone call from an inmate ranges from $10 to $17; and

WHEREAS, Most inmate calls are made as collect calls. As a result, family members and friends of
inmates must bear the burden of above market per minute rates and connection fees; and

WHEREAS, In 2007, 52% of those in State prisons and 63% of those in federal prisons were parents
of minor children according to a Prison Policy Initiative report (The Price to Call Home: State-
Sanctioned Monopolization in the Prison Phone Industry); and

WHEREAS, High rates pose a significant barrier to frequent and meaningful communication
between inmates and their families, in many cases forcing families to limit the frequency and length
of communication with inmates; and

WHEREAS, Communication with the outside world is critical for inmates’ successful re-entry into
society so that inmates can secure housing and employment; and

WHEREAS, Successful reentry is critical to reducing overcrowding and high costs of maintaining
prison systems; and

WHEREAS, A 2012 study by the Vera Institute of Justice (The Price of Prisons: What
Incarceration Costs Taxpayers), reported the total taxpayer cost of prisons in the United States now
exceeds $39 billion, the average cost of incarceration per inmate per year is $31,286 and more than
four out of every ten prisoners return to custody within three years of release; and
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WHEREAS, Due to the growing costs of prison systems, both Republican and Democratic 2012
Party Platforms explicitly recognized the importance of programs that reduce recidivism; and

WHEREAS, Maintaining contact with family members and community, specifically through
telephone communication, has been consistently shown to reduce recidivism which saves taxpayer
dollars (Examining the Effect of Incarceration and In-Prison Family Contact on Prisoners’ Family
Relationships, Journal of Contemporary Criminal Justice); and

WHEREAS, The Federal Communications Commission (FCC) was asked to resolve the issue of
inmate telephone rates that are much higher than rates charged to other customers by imposing price
caps on long-distance prison telephone rates in the “Wright Petition” which was filed in 2003; and

WHEREAS, In 2007, after no final action had been taken by the FCC, the Petitioners submitted an
alternative rulemaking petition seeking per-minute rate caps on interstate long-distance services,
however, no decision has been made; and

WHEREAS, Many States have addressed this issue by limiting rates for local calling, commissions,
and connection fees; and

WHEREAS, California, Nebraska, New Mexico, New York, Michigan, Missouri, Rhode Island and
South Carolina have banned prison telephone system commissions and, as a result, the cost of prison
phone calls in those States have dropped; and

WHEREAS, A broad coalition of groups and organizations have urged the FCC to address high
phone rates in correctional institutions, including the FCC Consumer Advisory Committee and the
National Association of State Utility Consumer Advocates; now, therefore be it

RESOLVED, That the National Association of Regulatory Utility Commissioners (NARUC),
convened at its 2012 Annual Meeting in Baltimore, Maryland, and encourages the FCC to take
immediate action on the “Wright Petition” by prohibiting unreasonable interstate rates and charges
for inmate telephone services; and be it further

RESOLVED, That State and federal action should consider policies that could lower prison phone
rates as a step to reduce recidivism and thereby lower the taxpayer cost of prisons.

Sponsored by the Committee on Telecommunications
Adopted by the NARUC Board of Directors, November 13, 2012
Adopted by the NARUC Committee of the Whole, November 14, 2012
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Policies And Resolutions (Public Correctional Policy on Adult/Juvenile Offender Access to Telephones)

Record Detail

Name

Type
Date

Description

Public Correctional Policy on Adult/Juvenile Offender Access to
Telephones

Policy
Jan. 24, 2001; Feb. 1, 2006; Feb. 1, 2011

Public Correctional Policy on Adult/Juvenile Offender Access to Telephones
Policy Statement:

Recognizing that there is no constitutional right for adult/juvenile offenders to have
access to telephones, it is nonetheless consistent with the requirements of sound
correctional management that adult/juvenile offenders should have access to a range
of reasonably priced telecommunications services. When contracting for
telecommunications services for adult/juvenile offenders, correctional agencies
should:

A. Comply with all applicable state and federal regulations;

B. Establish rates and surcharges that are commensurate with those charged to the
general public for like services. Any deviation from ordinary consumer rates should
reflect actual costs associated with the provision of services in a correctional setting;
and

C. Provide the broadest range of calling options determined to be consistent with the
requirements of sound correctional management.

This Public Correctional Policy was unanimously ratified by the American Correctional
Association Delegate Assembly at the Winter Conference in Nashville, Tenn., Jan. 24,
2001. It was reviewed and amended at the Winter Conference in Nashville, Tenn.,
Feb. 1, 2006. It was reviewed and amended at the Winter Conference in San
Antonio, Feb. 1, 2011.

http://www.aca.org/government/policyresol ution/view.asp? D=2& printview=1[12/12/2012 1:01:18 PM]
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/o
;jff ’% FEDERAL COMMUNICATIONS COMMISSION
o . WASHINGTON
:'1‘°°~n|§_f\‘°*
OFFICE OF
THE CHAIRMAN June 24, 2010

The Honorable Dianne Feinstein
United States Senate

331 Hart Senate Office Building
Washington, D.C. 20510

Dear Senator Feinstein:

Thank you for your letter regarding inmate calling service (ICS) and the related
rulemaking proceeding pending before the Commission. I appreciate this opportunity to learn
your thoughts about this very complex issue.

In addition to the two petitions that you mention in your letter, the Commission also is
considering a related petition for declaratory ruling filed in 2009 by Securus — one of the largest
providers of ICS. Securus asserts that certain service providers allow inmates to place local calls
to their family and friends by inappropriately avoiding long distance charges. In its petition,
Securus seeks to be allowed to block these calls. Some commenters, on the other hand, argue
that these types of call-routing arrangements exist because the rates for ICS are unreasonably
high.

This proceeding raises complex factual questions and issues. Commission staff is
reviewing the extensive record that has been compiled, and continues to meet with interested
parties to obtain a better understanding of the information that has been submitted to the
Commission. I understand your concerns and want to assure you that the Commission is
working to address the questions raised in this proceeding as quickly and equitably as possible.

I'appreciate your interest in this important matter. If I can provide any further assistance,
please do not hesitate to contact me.
Sincerely,
V '

Julius Genachowski



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON

OFFICE OF
THE CHAIRMAN June 24, 2010

The Honorable Patrick J. Leahy
United States Senate

433 Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Leahy:

Thank you for your letter regarding inmate calling service (ICS) and the related
rulemaking proceeding pending before the Commission. I appreciate this opportunity to learn
your thoughts about this very complex issue.

In addition to the two petitions that you mention in your letter, the Commission also is
considering a related petition for declaratory ruling filed in 2009 by Securus — one of the largest
providers of ICS. Securus asserts that certain service providers allow inmates to place local calls
to their family and friends by inappropriately avoiding long distance charges. In its petition,
Securus seeks to be allowed to block these calls. Some commenters, on the other hand, argue

that these types of call-routing arrangements exist because the rates for ICS are unreasonably
high.

This proceeding raises complex factual questions and issues. Commission staff is
reviewing the extensive record that has been compiled, and continues to meet with interested
parties to obtain a better understanding of the information that has been submitted to the
Commission. I understand your concerns and want to assure you that the Commission is
working to address the questions raised in this proceeding as quickly and equitably as possible.

[ appreciate your interest in this important matter. If I can provide any further assistance,
please do not hesitate to contact me.

Sincerely,

=

Julius Genachowski



PATRICK J. LEAHY, VERMONT, CHAIRMAN

HERB KOHL, WISCONSIN JEFF SESSIONS, ALABAMA

DIANNE FEINSTEIN, CALIFORNIA ORRIN G, HATCH, UTAH

RUSSELL D. FEINGOLD, WISCONSIN CHARLES E. GRASSLEY, IOWA

CHARLES E. SCHUMER, NEW YORK JON KYL, ARIZONA -

RICHARD J. DURBIN, ILLINOIS LINDSEY O. GRAHAM, SOUTH CAROLINA aanltz tatz Enatz
BENJAMIN L. CARDIN, MARYLAND JOHN CORNYN, TEXAS 5

SHELDON WHITEROUSE, RHODE ISLAND TOM COBURN, OKLAHOMA

AMY KLOBUCHAR, MINNESOTA

EDWARD E. KAUFMAN, DELAWARE COMMITTEE ON THE JUDICIARY
ARLEN SPECTER, PENNSYLVANIA WASHINGTON. DC 20510-6275

AL FRANKEN, MINNESOTA

Bruct A. CoHEN, Chief Counsel and Staff Director
Brian A. BEnczkowskl, Republican Staff Director

May 13, 2010

The Honorable Julius Genachowski
Chairman

Offices of the Commissioners

Federal Communications Commission
445 12" Street SW

Room 8-B201

Washington, DC 20554

Dear Chairman Genachowski:

We write to express our concern regarding the lack of regulation of interstate telephone
calling services for incarcerated persons and their family members. A petition for
rulemaking was first filed with the Commission in 2003 on behalf of Martha Wright. The
Commission never took any action on this petition; as a result, in March 2007 petitioners
filed an alternative rulemaking proposal related to inmate calling services (CC Docket
No. 96-128). This second petition requested that the Commission establish benchmark
rates for all interstate inmate calling services at a rate no higher than $0.20 per minute for
debit calling services and $0.25 per minute for collect calling services.

A substantial number of comments have been submitted to the Commission by a wide
array of organizations, including telecommunications carriers, civil liberties groups, and
prison and correctional authorities. Telecommunications carriers have also provided the
Commission with cost estimates for interstate debit and collect calls. Based on this
information, we ask that you act expeditiously to issue federal regulations on this topic.

We recognize that the majority of phone calls that inmates make are intrastate calls and
hence may not be subject to federal regulation. We note, however, that the children and
families of incarcerated individuals tend to be low-income and often rely on federal
assistance to meet basic needs. We urge the Commission to consider these issues and to
propose recommendations that will help guide state governments and the
telecommunications industry in establishing appropriate rates and other reform measures
to address the high costs that are often charged for intrastate calls.

We look forward to your continued attention to this issue and to a swift examination of
the issue of inmate telephone rates.



Sincerely,

| Jrme ST —

A Y DIANNE FEINSTEIN
Unyfd &tatef Senator United States Senator
cc: Commissioner Michael J. Copps

Commissioner Robert M. McDowell
Commissioner Mignon Clyburn
Commissioner Meredith Attwell Baker
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