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U.S. Department of Justice

Office of Legal Counsel

Office of the Assistant Attormey General " Washingon, DC. 20530
August 31, 2006

John A. Rizzo

Acting General Counsel

Central Intelligence Agency

Dear John:

You have asked for our opinion whether the conditions of confinement used by the

Central Intelligence Agency (“CIA”) in covert overseas facilities that it operates as part of its

authorized prograin to capture and defain individuals who pose serious threats to the United
States or who are planning terrorist attacks are consistent with common Article 3 of the 1949
‘Geneva Conventions. On Friday, June 30, 2006, I advised you orally that the conditions of
confinement described herein are permitted by common Article 3. This letter memorializes and

claborates upon that advice.

Common Article 3, ’wluch appears in all four of the Geneva Conventions of 1549, applies
it the “case of armed conflict not of an international character occurring in the teritory of one of -
the High Contracting Parties.” Eg., Geneva Conveation (II) Relative fo the Treatmentof
Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, T.LA_S. 3364 (“GPW"). It had been the
longstanding position of the Executive Branch that the phrase “not of an international character”
limited the applicability of common Article 3 to intemnal conflicts akin to a civil war and thus -
that the provision was not applicable to the global armed conflict against al Qaeda and its allies.

- See Memorandum of the President for the National Security Council, Re: Humane Treatment of

al Qaeda and Taliban Detainees at 2 (Feb, 7, 2002) (accepting the legal conclusion of the
Department of Justice that common Axticle 3 “does not apply to either al Qaeda or Taliban
detainees, because, among other reasons, the relévant conflicts are international in scope and
common Article 3 applies only to ‘armed conflicts not of an international character’™).

In Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2795 (2006), however, the Supreme Court, by a
5-3 vote, concluded instead that the “term “conflict not of an international character” is used here
in contradistincfion to a conflict between nations.” On that basis, the Court determined that -
common Article 3 does apply to the armed conflict between the United States and al Qaeda. See
id at 2795-97. The Supreme Court’s decision means that the “minimum protection” afforded by
common Article 3, id. at 2795, to “those placed hors de combat by sickness, wounds, detention,
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or any other cause” now applies, as a matter of treaty law, to detainees held by the CIA in the
Global War on Terror. GPW Art. 3. Where common Article 3 applies, the obligation to follow
it is also enforced by statute, as the War Crimes Act provides that “zny conduct” that “constitutes
a violation” of common Arficle 3 is a federal crime, punishable in some circumstances by the
death penalty. 18 U.S.C. § 2441 (2000). ;

Common Article 3 has been described as a “Convention in miniature.” 3 ICRC,
Commentary: Geneva Convention Relative to the Treatment ' of Prisoners of War 34 (Jean Pictet,
ed. 1960) (“GPW Commentary”). It establishes a set of minimum standards applicable to the
treatment of detainees held in non-international conflicts. The most important aspect of common
Article 3 is its overarching requirement that detainees “shall in all circumstances be treated
humanely, without any adverse distinction based on race, color, religion or faith, sex, birth or
wealth, or any other similar criteria.® 6 U.S.T. at 3318. Th:s requirement of humane tre.atment is
supplemented and focused by the enumeration of four more specific categories of acts that “ar

are:

(a) Violence to life and person, in particular murder of all kinds, mutilation, cruel
treatment and torture;

(b) Taking of hostages;

(c) Outrages upon personal dignity, in paﬂicular humiliating and degrading
treatment;

(d) The passing of sentences and the carrying out of executions witholt previous
judgment pronounced by a regularly constituted court affording all the judicial
guarantm which are recognized as indispensable by civilized peoples.

Id. Asapplied to the conditions of confinement used by the CIA, the proh:bmons imposed by
subpa.mgraphs (a) and (c) are clearly the most relevant,

The five condltlpns you have asked us to consider are standard in the covert overseas
facilities that the CIA uses to detain individuals
You have advised us that those conditions are used to
address the unique and sigriificant security concerns associated with holding extremely .
dangerous terrorist-detainees in the kinds of covert facilities used by the CIA. The facilities in

which the CIA houses these high-value detainees were not built as ordinary prisons, much lessas

high-security detention centers for violent and sophisticated terrorists. In order to keep their

! This letter is limited to evaluating the specific conditions of confinement discussed herzin, 2s described
wusby the CIA. We understand that the CIA is not currently using any interrogation practices at ils overseas 2
facilities that would raise questions under common Article 3.

and shall remain prohibited at any time and in any place whatsoever,” Id. Those forbidden acts
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imitations, in turn, require that special security measures be used inside the facilities to make up
for the buildings’ architectural shortcomings. It is in this unique context that the CIA has
imposed the conditions of confinement descnbed herein,

To be sure, the nature and location of these-facilities, which prevent more elaborate dnd
conspicuous external security measures, is due fo a choice that the United States made to hold
these persons secretly. As explained below, however, such secret detention is a condition
expressly countenanced by the Conventions themselves for the detention of some persons. And
accomplishing such secret detention has required increasingly discreet methods given the
advances in intelligence technology since 1949, There is some evidence that common Asticle 3
establishes cerfain “minimum” requirements for the treatment of detainees that cannot be
loosened by sole reference to the purpose of the condition of confinement. See, e.g., GPW Art.
3(1) (providing that “the following acts [subsections (a)-{(d)] are and shall remain prohibited at
any time and any place whatsoever”); 3 Pictet, Cominentary, at 140 (“The requirements of
humane treatment and the prohibition of certain acts inconsistent with it are general and absolute
in character.”). That does not mean, however; that the purpose underlying the conditions'is
irrelevant to evaluating the nature of its prohibitions. Rather, some specific prohibitions in
common Asticle 3 specifying the overarching requirement of humane freatment, however, may
very well turn on an evaluation of necessity and purpose. See GPW Art. 3(1)(z) (prohibiting

" “cruel treatment”); se¢ also Hope v. Pelzer, 536 U.S. 730, 737 (2002) (holding the “unnecessary
and wanton infliction of pain” to be “cruel” under the Eighth Amendment). As explained below,
we believe the conditions of confinement imposed in these secret detention facilities meet those

" minimum standards of treatment. And we make referénce to the challenges posed by the secret
and unfortified nature of these facilities to underscore that the United States is not |mposmg
wantonly whatever discomfort that these conditions might cause.

Before specifically evaluating each of the conditions of confinement under common .

Article 3, we offer some general observations on the scope of that provision. In doing 5o, we
begin wﬁh the text of the treaty. See Societe Naiioriale Industrielle Aerospatiale v. United States
Dist, Court, 482 U.S. 522, 534 (1987). There are other resources relevant here, including
Pictet’s Commentarics, which were prepared on behalf of the International Committee of the Red
Cross shortly after the treaties were signed and on which the Supreme Court relied in Hamdan in
its interpretation of common Article 3. In addition, the Supreme Court has held that the
decisions of foreign tribunals charged with adjudicating disputes between signatories should be

- given “respectful consideration.” Sanchez-Llamas v. Oregon, slip op. at 21 (June 28, 2006); see

" also Breard v. Greene,-523 U.8. 371, 375 (1998). While not a tribunal given authonty by the .

treaty to resolve such disp‘utes, the Intemational Criminal Tribunal for the former Yugoslavia

(“ICTY™) has adjudicated war crimes prosecutions under common Article 3, and we address
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certain decisions of that tribunal below. 2

First, common Article 3°s overarching requirement of “humane” treatment clearly would
forbid housing detainees in conditions of confinement that are inhumane. That term suggests
conditions that are “not worthy of or conforming to the needs of human beings.” Websier's
Third New International Dictionary 1163 (1967) (defining “inhuman”). Conditions that fail to
satisfy the basic needs of all human beings—to food and water, to shelter from extremes of heat
or cold, to reasonable protections from disease and infection—are thus obvious candidates for
violating common Article 3. This focus on the basic necessities of life in the requirement of
humane treatment is further emphasized by GPW Article 20, which includes its own humane
treatment requirement for prisoners of war under transport and explicates that fequicement with
minimum standards of food, clothing, and shelter. There is no ‘indication, however, that the
CIA’s facilities fall short on this score. To the contrary; we understand that all CIA detainees are
given adequate food and water. The cells in which those detainees live are kept at normal
temperatures and are clean, hygienic, and protected from the elements. In addition, you have -

* informed us, and we consider it significant for purposes of common Article 3, that the CIA
provides regular medical care to all detainees in its custody. Please take careful note that to the
extent these basic obligations are included in common Article 3, they are binding as a matter of
domestic criminal law through the additional basis of the War Crimes Act, 18 U.S.C. § 2441.

Second, the text, structure, and purpose of common Article 3 suggest that its strictures are
aimed at treatment that rises to a-certain leve) of gravity and severity. After all, the provision
“reflects the fundamental humanitarian principles which underlie international humanitarian
law.” Prosecutorv. Delalic, ICTY-96-21-A (App.) (Feb. 20, 2001) { 143. It protects against
treatment that is widely, if not universally, condemned as inconsistent with basic human values.
See id. (observing that common Article 3 incorporates the “most universally recognised
" humanitarian principles™); GPW Commeritary at 35 (common Article 3 “at least ensures the
application of the rules of humanity which are recognized as essential by civilized nations ")
OnIy conduct that is sufficiently severe can properly be characterized as warranting and
receiving such widespread condemnation. This severity requirement is illustrated by the specific
examples that common Article 3 gives of acts that are “prohibited at any time and in any place,”
pamculariy those found in subparagraphs (a) and (¢). As the ICRC Commentaries explain,

" “[i]tems (a) and (¢) concern acts which world public opinion finds part:mlarly revolting—acts
which were committed frequently during the Second World War.” /d at 39:

. More specifically, the p'rohibi_tion in subparagraph (a) on “violence ta life and person”
suggests that not all physical contact with detainees is banned; the word “violence™ connotes “an

? The analysis set forth in this letter represents our best interpretation of common Article 3 based on a
rigorous examination of the text, history, and structure of the Conventions, as well as other interpretive resources.-
As we have stressed on numerous occasions, however, there are vague terms in common Article 3 that the United
States has had little or no opportunity previously to apply in an actual conflict, that are potentially maI]cabIe, and
that could be interpreted by courts (o mch different results. '
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exertion of physical force 50 as to injure or abuse.” Webster's Third New International
Dictionary 2554; see also id. (defining “violent” as “characterized by extreme force”). The
text’s examples of forbidden forms of violence only reinforce this meaning: “murder of all
kinds, mutilation, cruel treatment and torture.” This list suggests that, although the use of
physical force certainly need not rise to the level of torture to be forbidden, it does need to be
more than incidental or de minimis and must at least have the potential fo cause a degree of
actual harm to the detainee. See, e.g., Delalic, supra, § 443 (“[C]ruel treatment is treatment
which causes serious mental or physical suffering or constituted a serious attack upon human "
dignity, which is equivalent-to the offense of inhuman treatment in the framework of the grave
breaches of the Geneva Conventions.”); ¢f. Whitley v. Albers, 475 U.S. 312, 319 (1986)
(observing that the term “cruel” in the Eighth Amendment, requires “unnecessary or wanton
infliction of pain”). What murder, mutilation, cruel treatment, and toriure have in common is an
element of depravity and viciousness; that common elément suggests the kinds of force that
common Article 3 seeks to prohibit. See generally Dole v. United Steehworkers of Am., 494 U. S.
26, 36 (1990) (“The traditional canon of construction, noscitur a sociis, dictates that words
grouped in a list should be given related meaning.”). Also, the structure of the Geneva
Conventions makes clear that violence necessary to effect detention is permitted, See GPW Art.
42 (permitting the use of force against prisoners of war attempting to escape).

. Similarly, subparagraph (c)’s use of the phrase “outrages upon personal dignity” should

be understoed to mean a relatively significant form of ill-treatment. In this context, “outrage” .
appears to carry the meaning of “an act or condition that violates accepted standards.” Webster's
Third at 1603; see also id. (defining “outrageous” as conduct that “is so ﬁagmnt]y bad that one’s -
sense of dacency or oné’s power to suffer or tolerate is violated” and giving as synonyms

“monstrous; heinous, [and] atrocious™); ¢f. Knut Drmann, Elements of War Crimes under the
Rome Statute of the International Criminal Court 315-16 (2002) (“Elements of War Crimes”)
(observing that the Cambridge International Dictionary of English (1995) defines “outrage” as
“shocking, morally unacceptable and usually violent action™). Under these definitions, to
constitute an “outrage upon personal dignity” within the meaning of common Article 3, an act
must violate some relatively clear and objective standard of behavior or acceptable treatment; it
must be something that does not merely insult the dlgmty of the victim, but that does so in an
obvious or particularly significant manner.

. The fact that the basic prohibition of subparagraph (c) focuses on “outrages" also must .

. _inform any analysis of what is covered by thal provision’s prohibition of “humiliating and
degrading treatmént,” suggesting that conduct must rise to a significant level of seriousness in

order to be forbidden. Importantly, the text is clear that “humiliating and degrading treatment” is
merely a subset of “outrages upon personal dignity.” This text stands in contrast to provisions in
other treaties, such as Article 16 of the Convention Against Torture, in which prohibitions on .
“degrading” treatment stand-alone. As the ICTY has explained in addressing common Article 3:

[O]utrages upon personal dignity refer to acls which, without directly causing
harm to the integrity and physical and mental well-being of persons, are aimed at

e mikanRgend Fidiou ing e T AT outrage upon personal dignity IS as——
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which is animated by contempt for the human dignity of another person. The
corollary is that the act must cause serious humiliation or degradat:ou to the
victim. ;

* Prosecutor v. Aletkovski, ICTY-95-14/1, Trial Chamber I (June 25, 1999) §f 55-56. Similarly, in -
- discussing an identical prohibition in Article 75 of Protocol I to the Geneva Conventions, the

ICRC observed that it “refers to physical acts, which, without directly causing harm to the
integrity and physical and méntal well-being of persons, are aimed at humiliating and ridiculing
them, or even forcing them to perform degrading acts.” ICRC, Commentary on Additional
Protocols of 8 June 1977, at 873 (1987) (“Additional Protocols Commentary”). In addition to
being purposive, “outrages upon personal dignity” generally must be defined in relation to an .
objective standard of unacceptable behavior. Thus, according to ICTY, the subjective element of
an outrage “must be tempered by ubjecuve factors; otherwise, unfairness to the accused would
result because his/her culpability would dep_end not on the gravity of the act but wholly on the
sensitivity of the victim. Consequently, an objective component to the actus reus is apposite:

the humiliation fo the victim must be so intense that the reasonable person would be outraged.” -
Alethovski, supra, 1 56 (emphasis added). . 1

As with subparagraph (a), therefore, subparagraph (c) is properly understood as
proscribing conduct of a particularly serious nature, conduct that is characterized by hostility to
buman dignity. The prohibition does not reach trivial slights or insults, but instead reaches only
those that represent a more fundamental assault on the dignity-of the victim. See, e.g., id. §37
(“The victims were not merely inconvenienced or made uncomfortable; what they had to endure,

. under the prevailing circumstances, were physical and psychological abuse and outrages that any

huinan being would have experienced as such.™). At the same time, however, it seems clear from

" the text that subparagraph (c) prohibits a broader range of conduct than does subparagraph (2).
Subparagraph (a) is focused primarily, if not exclusively, on physical violence; the actions that it

forbids are those that can be expected to impose some direct physical harm on the detainee. In
contrast, the text of subparagraph (c) does not necessarily include an element of physical force; it
reaches actions that assault the detainee’s mental or psychological well-being, treatment that
amounts to a significant attack on his dignity as a human being without necessarily causing him
to suffer physically, : '

This element of intent and purpose also raises the relevance of context in applying
subparagraph (c). Certain activities may well be intended solely to humiliate and to degrade in
certain settings, but may be undertaken for a legitimate purpose in others. For example, a

. Systematic practice of marching detainees blindfolded in public with the intent to humiliate may

so evince a “hostility to human digpity” as 10 run afoul of commen Article 3. In-contrast,
obstructing the vision of the detainee during transport, with no needless expasure to the public,
for the purpose or maintaining the security of the facility would not trigger the same concerns
under subparagraph (c).

Wnlh lhese basu: prmc:pics in mmd we turn (0 an cvaiuatmn of each of the conditions cf
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1. Webegin wuh the CIA’s practice of blockin

Acoordingly, detamces vision IS blocked
y during those times when allowing them to see coul em i —such

as their location, the layout of the facility
that could compromise the security of the facility. Used in this way, blindfolding is
ess a general condition of confinement than a special security measure employed on the

relatively infrequent occasions when the detainee is moved into or around the detention facility.
We see notliing in common Article 3 that would forbid the CIA from taking this precaution.
Blindfolding no doubt requires minimal physical contact, but it hardly involves “violence”; none -

- of the methods the CIA uses to prevent detainees from seeing is painful or poses any risk of )
physical harm, and the detainees have no difficulty breathing freely while their vision.is
obstructed. Nor does this limited use of blindfolds amount to an “6utrage[] upon personal
dignity.” Neither its purpose nor effect is to humiliate the detainees; rather, the aim is to ensure
the security of the facilities. And the use of blindfolds is carefully limited in scope so that it
directly serves that end. Moreover, the detainee is not needlessly exposed to other persons
during this process, underscoring that the intent is not to humiliate. More generally, such

. blindfolding is not inhuman; although this may still not be enough to raise problems under
common Article 3, this condition is not “sensory deprivation” aimed at weakening the detainees
psychologically and undermining their sense of personality. Accordingly, we conclude that the
use of non-injurious means of temporarly blocking detainees’ vision when allowing them to see
could jeopardize institutional $ecurity s consistent with common Artiele 3’s requirement of
humane treatment.

2. The CIA keeps the detainees isolated fig

In addition, thé detainees have no contact with the

outside world, They are not, however, completely cut off
from human contact. us that each detainsﬂ

Detainees also have access 1o

equipment and physical exercise.
You also have indicated that detainees
L ese practices help relieve the strain of prolonged
isolation by prowdm e mental and intellectual stimulation to the detainees. We also note that
each detainee receives psychological examination to ensure that he is suffering no
adverse effects as a result of this aspect of his confinement. We do not conclude that these
measures are necessary to satisfy common Article 3, but they do provide significant comfort that
the CIA’s detention condifion does not approach common Article 3 limits.

" We first address whether the incommunicado nature of the detention, whereby the

=—=—=———d{etainees-are-not-alowed-tocommunicate witlrthe-outside-worldsis-proscribed-by-commor
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Article 3. Exarmmng the overall structure of the Geneva Conventmns makes clear that common. . .
Article 3 does not give detainees an absolute right of communication that would forbid detention
of the sort used by the CIA in its covert facilities. As described above, common Article 3 sets a
minimurm level of treatment; its protections are thus clearly less robust than those afforded to
other categories of privileged persons whose freatment is regulated by the Geneva Conventions,
in particular, prisoners of war (protected by the Third Convention) and “protected persons™
(protected by the Fourth Convention). Indéed, the provisions of the Conventions dealing with
POWs and protected persons demonstrate that the drafters knew how to afford communication

rights to individuals held in detention: For example, Article 71 of the Third Convention requires

that POWs “shall be allowed to sead and receive letters and cards.” Article 107 of the Fourth
Convention gives the same right to protected persons who have been interned. Moreover, other
provisions in the Geneva Conventions expressly allow for access to detention facilities by
representatives of the International Committee of the Red Cross and other state parties, and by
famity members for particular protected groups.. See GPW Art. 126 (permitting ICRC and state
party representatives to visit prisoner of war detention facilities); GCIV Art. 76 (allowing visits
by ICRC reprmnlauves to protected persons); GCIV Art. 116 (allowing detained protected
persons to receive visitors). In contrast, persons protected only by common Article 3 do not
share this express right of communication or to inspection by or notification to international
bodies.

Even more important to our analysis is the fact that Asticle 5 of the Fourth Convention
specifically provides that where in occupied territory “an individual protected person is detained
as a spy or saboteur, or as a person under definite suspicion of activity. hostile to the security of
the Occupying Power, such person shall, in those cases where absolute military security so
requires, be regarded as having forfeitéd rights of communication under the present Convention.”
See generally 4 ICRC, Commentary: Geneva Convention Relative to the Protection of Civilian
Persons in Time of War 57 (Jean Pictet, ed.'1958) (observing that the rights of communication
“obviously refer to [the detained person’s] relations with the outside world”). The fact that the
Fourth Convention allows protected persons, who are afforded a panoply of rights and
protections that go well beyond the “minimum” that common Article 3 provides, to be stripped
of their otherwise expressly protected right to communicate with the outside world where
“absolute military security so requires” is powerful evidence that common Article 3 was not
meant to confer on individuals ineligible for any specially protected status under the Geneva

" Conventions a protection against incommunicado detention. Such a reading of common Article

3 would upset the structural integrity of the Conventions. That approa.r.h also would be textually
unsound. For, immediately after allowing protected persons held as spies or saboteurs to be
stripped of their express right to communicate, Article 5 insists that such persons “shall
nevertheless be treated with humanity.” This proviso clearly illustrates that the Conventions do
not view incommunicado detention as incompatible with the obligation of humane treatment that
undergirds common Article 3. We therefore conclude that detainees may be prohibited from
communicating with the outside world without rendering their treatment infiumane.

Nor do we perceive a basis for a blanket conclusion that not allowmg dela: nees to mteract
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consistent with the requirement of humane treatment, it is appropriate 10 look to cases evaluating
isolation under the Eighth Amendment of the Constitution. After all, like common Article 3, the
Eighth Amendment has been held to require “humane conditions of confinement.” Farmer v.
Brennan, 511 U.S. 825, 832 (1994); ¢f. Trop v. Dulles, 356 U.S. 86, 100 (]958) (“The basic
concept underlying the Eighth Amendment is nothing less than the dignity of man. ") Conditions
that our own courts have consistently found to be humane with regard to ordinary prisoners are
thus likely to meet the comparable standard imposed.by common Article 3 and applicable to
unlawful combatants.

Accordingly, it is of great significance that the federal courts have generally held that
holding prisoners in solitary confinement, with little or no personal contact with their fellow
‘inmates, does not constitute “cruel and unusual punishment” in violation of the Eighth
Amendment. See Novack v. Beto, 453 F.2d 661, 665 (5th Cir. 1972) (noting the “long line of
cases, to which we have found no exception, ho]dmg that solitary confinement is not itself
conshtuhonally objectionable”); ¢f. Hutto v. Fifney, 437 U.S. 678, 686 (1978) (observing that i it
s “perfectly obvious that every decision to remove a particular inmate from the general prison
pnpulahon for an indeterminate period could not be characterized as cruel and unusual™). In
Jackson v. Meachum, 699 F.2d 578, 581 (1st Cir. 1983), for instance, the First Circuit held that
even “very extended indefinite segregated confinement in a facility that provides satisfactory
shelter, clothing, food, exercise, sanitation, lighting, heat; bedding, medical and psychiatric
attention, and personal safety, but virtually no communication or association with fellow
inmates” is not cruel and unusual. Our courts also have rejected claims that isolation becomes
unconstitutionally cruel or intiumane merely because of its indefinité or extended nature, though
they have noted that the temporal element may be a factor, See i re Long Term Administrative
Segregation of Inmates Designated as Five Percenters, 174 F.3d 464, 472 (4th Cir. 1999); Sweet
v. South Carolina Dep 't of Corrections, 529 F.2d 854, 861 (4th Cir. 1975). The cases illustrate
that isolating detainees and limiting their ability to communicate with other detainees, even if
psychologically taxing, is not inherently inhumane. Indeed, as Knut Ddrmann, a leading
" commentator on international humanitarian 14w, has observed, “[s]olitary confinement, or
segregation, of persons in detention, is not itself inhumane treatment. It is penmssfhle for
£eRsons of security or discipline or to protect the segregated prisoner from other prisoners or vice
versa.” Elements of War Crimes 68 (further wggestmg that such measures should be evaluated
on a case-by-case basis). -

Nevertheless, we recognize the strain that extended isolation may exact, particularly if
that isolation is not relieved by giving detainees access to other forms of mental stimulation, such
as books, writing materials, games, and music. We understand that all detainees currently have
access to such materials. We further understand that some of these detainees have been subject
to this condition for a few years. However, we do not believe that the duration of the isolation
exceeds the strictures of common Article 3. We view it as important that the isolation imposed is
tailored to security and intelligence purposes—that is, preventing the coordination of attacks on
facility personnel or false stories among co-conspirators. But we think that, at least at present,
the CIA’s practice of keeping detainees in solitary confinement in which they are unable to see

————————prrilk-withroter detsineeris rotforbidden-byconmprAsticle 3=—
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3. The CIA plays white noise in the walkways of the detention facilities to prevent the
detainees from being able to-communicate with each.other while they are being moved within
the facility. Significantly, the noise is not piped directly into the detainees’ cells, although it is
possible that the detainees are able to hear some of that noise in their cells, as the walls that
separate the walkway from the cells are not soundproof. Nevertheless, we can safely assume that
the noise level in the cells is considerably lower than the level in the walloways; recent
measurements indicated that the noise level in the cells was in the range of 56-58 dB, compared
with a range of 68-72 dB in the walkways. The volume in the cells is thus comparable to that of
normal conversation. There is no risk of hearing damage or loss even from 24-hour-a-day
exposure to sound at that level. We also tinderstand that the CIA has observed the noise to have
no effect on the detainees’ abzllty to sleep.

"Used in this very limited way you have described, white noise does not violate gommoen
Article 3. There is nothing inhumane about the incidental exposure of detainees to noig that is
no louder than the level of ordinary conversation and that is certainly not.Joud enough o cause
physical harm or to interfere with sleep. Being exposed to such relatively insignificant noise
levels can in no way be described as an act of violence. Nor does it represent an “outrage upon
pers_onal'digrﬁty” within the meaning of common Arsticle 3. Neither the purpose nor effect of the
white noise is to “cause serious humiliation or degradation” to the detainees, Aletkovski, supra, §
56; instead, the noise, much like temporary blindfolding, is simply a limited measure aimedat .

' protecting the security of the detention facility by preventing the defainees from communicating

with each other. It cannot be characterized as an affront to human dignity.

of
In

‘ 4, The CIA also keeps the detainees’ cells illuminated 24-h
confinement allows CIA staff to monitor the detainees at all times
evaluating this condition, we find it significant that the light is not unusually bright and that it

. has not been observed to interfere with the detainees’ ability to sleep normaily. Indeed, if they

wish, the detainees are permitted to cover their eyes with the blankets in their cells (or with
eyeshades) in order to block out the light while they are sleeping. Although this practice

- presents a closer issue than some of the other conditions of confinement used by the CIA, we

uihmately believe that it is consistent with common Article 3.

The full-time illumination of the detainees’ cells is not inherently inhumane; it is not used

in a manner that impairs the basic human needs of the detainees. Nor is the security surveillance

that the illumination makes possible inhumane or otherwise contrary to common Asticle 3. To
be sure, we recognize that being monitored around the c]ock_
could result in some degree of htimiliation. But the very nature of delention, which common -

Article 3 certainly does not forbid, is such that one must surrender a certain degree of privacy

- along with one’s personal freedom, See, e.g., Bellv. Wolfish, 441 11.S. 520, 537 (1979)

(observing that “[1]oss of freedom of choice and privacy are inherent incidents of confinement™).
This inescapable fact must inform any analysis of the sorts of humiliations and degradations
forbidden by common Article 3. And where, as here, the surveillance is not undertaken
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instead for entirely legitimate security reasons, we think that it does not represent an “outrage(]
* within the meaning of common Article 3. (It is significant in this regard

Our conclusion should not be understood 16 suggest that concerns about security will
negate common Article 3’s prohibitions on.inhumane treatment and outrages upon personal
dignity, Cf. GPW Commenzmy at 140 (“The requirement of humane treatment and the
prohibition of certain acts inconsistent with-it are general and absolute in character.”}. Instead,
the point, which is reflected in the international case law applying common Article 3, is that in
determining whether certain forms of treatment are in fact sufficiently outrageous to warrant

condemnation, one must consider the context in which that treatment is used and the reasons for -

which it was imposed. See, e.g.; Prosecutor v. Mucic, ICTY 96-12 (Nov. 16, 1998), {514
(holding that whether treatment is inhumane is a “question of fact to be judged in all the
circumstances of the particular case”); Aletkovski, supra, ' 57 (“An outrage upon personal
dighity is ari act which is animated by contempt for the human dignity of another person.”)
(emphasis added). Conduet, like the CIA’s use of constant illumination, that is not characterized

by a desire to humiliate or.degrade, but that instead is carefully tailored to advance a specific and -

manifestly legitimate security objective; and does so without causing unne:cessaxy hards}up, will
gencrally fall outside the prosc:nptlans of subparagraph (c).

- There is also support for this condition in other prov:szons of the Conventions. GPW
Article 92 allows the detaining authority to'subject even pnsoncrs of war recaptured after an -

unsuccessful escape to “special surveillance.” This term is not further defined, except to exclude

surveillance that “affects the state of their health” or suppresses “safeguards granted them by the
present Convention.” In Pictet’s Commentary, this “special surveillance” has been referred to as
a “tightened guard.” 3 Pictet, Commentary, at 452. Given that the illumination and the constant
o not threaten the health of CIA detainees,

unavailable at the time the Conventions were drafted, may very we
constitute permissible “special surveillance” under Article 92. As explained above, the structure
of the Conventions makes clear that treatment explicitly permitted in cerfain circumstances as to
prisoners of war or protected persons cannot be understood to violate the minimum protections
provided by common Article 3.

_ 5. We next consider the practice of shackling detainees when they are being moved
around the detention facilities or when CIA personnel are in the room with them. You have
informed us that detainees are only shackled in situations where the CIA believes they might
pose a threat to the facility or those who work there, Detainees thus are not shackled in their
cells unless they have previously demonstrated that they are a threat while in their cells. ‘Like
blindfolding, therefore, shackling is less a general condition of the detainees’ confinement than a
particularized security measure limited in its scope and duration. Indeed, we understand that, at
present, no detainee is shackled 24 hours per day. In addition, shacklingis done in such 2
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shackled, detairees are able to walk comfortably. Used in this limited and carefully calibrated
way, shackling does not violate common.Article 3.

[n setting minimum standards specifically intended to apply to those “placed hers de )
combat by .. . deteation,” common Article 3 plainly contemplates that deténtion may be

" effectuated by restricting the freedom of movement of detainees. That, after all, is inherent in

the nature of detention. As such, common Article 3 canniot be read as proscribing the use of
restraints, such as shackles, in all circumstances. Indeed, if using physical restraints were -
inherently inhumane, common Article 3 would effectively prohibit the involuntary detention of
anyone covered by the provision, a result that the text clearly does not contemplate. At the same
time, however, it seems obvious that shackles could be used in ways inconsistent with the
general obligation of humane treatment. To restrain a detainee with shackles that injure the body
or cut off the flow of blood could represent “violence to life and person,” if the resulting
suffering or physical harm were expected to be severe. Similarly, to keep a detainee in highly ~
restrictive shackles around the clock, at least where no genuine sécurity concem justifies such -
restraint, might well raise questions. Where nio security rationale exists, and the purpose of the
shackling is merely to humiliate the detainee or to break his spirit, additional common Article 3
considerations would be present. In evaluating the use of shackling, therefore, the task set by
common Article 3 is to determine whether the restraints are being used legitimately and in ways
that minimize the potential for injury or suﬂ'mng

Judged by these staudards, the CIA’s use of shackling, as a limited security measure, and
as yon have described it, is permissible. Critical to our analysis is the fact that the CIA carefully
tailors its shackling regime to the danger posed by an individual detainee. The shackles are thus
used only when the detainee is in a situation in which he might pose a threat (such as when he is
being moved around the facility) or when his past conduct has clearly demonstrated his danger.
Also significant is our understanding that, while shackled, detainees are able to move
comfortably and that the shackles are fitted to avoid causing any bodily harm. These points
illustrate that the shackling here is linked to genuine and lcgmmatc concerns about institutional
security, and is not imposed on detainees vindictively or in a way indifferent to their well-being.
Indeed, our conclusion might well be different were detainees routinely shackled in such a way
as to cause them physical pain or suffering without regard to the security. risks they pose. But to
shackle a demonstrably violent or-escape-minded detainee while he is in close proximity to CIA
personnel, where the shackles are merely a restraint and not a source of injury, is not inconsistent
with the requirement of humane treatment.

6. The next condition we consider is the CIA’s practice of shaving the head and facial
hair of each detainee with an electric razor when the detairiee initially arrives at the deterition
facilify. The shaving is not done as a punitive measure; its primary purpose is to prevent
detainees from hiding small items in their hair or beards, as well as to ensure the hygiene of the

. detainees. Importantly, mandatory shaving only occurs upon amrival; once the detainee is

situated in the facility, he is allowed to grow his hair and beard to whatever length he desires

(within limits of hy:g_mmndsafml_hiofmmmﬂve informed us that the CIA provides

detainees with the option of shaving other parts of their bodies, in recognition of specific Islamic
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practices. AIlhodgh we recognize that facial hair has an important cultural and religious
dimension, and that some might perceive being involuntary shom of their hair and beard as
degrading, we conclide that the very limited form of shaving that the CIA practices is consistent

_with common Article 3. Context is important here. The shaving is a one-time measure,

performed at the moment when it most clearly and directly advances the CIA’s interést in the
security of its facilities. The fact that the CIA subsequently allows detainees to grow their hair
and beards in a manner dictated by cultural or religious preferences illustrates that shaving is not
‘'used here as a form of humiliation or degradation, but instead as a bona fide security measure.
The CIA does not shave detainees in order to take advantage of their cultural or religious
sensitivities, or to exploit whatever psychological vulnerability that practice may create. To the
contrary, the agency makes every effort, consistent with its overall security objectives, to
accommodate their detainees’ desires, if any, to grow their hair and thereby to avoid humiliating
them. Used as described above, therefore, shaving is not “aimed at ‘humiliating and ridiculing”
the detainees, Additional Protocols Commentary at 873, and does not amount to the kind of
outrageous or inhumane treatment forbidden by common Article 3. Nor does the incidental force
needed to accomplish the shaving remotely rise to the level of “violence to . . . person”
prohibited by subparagraph (a).

F’ inally, we discuss whether the use of these conditions in combination complies with
common Article 3. To this point, we have discussed whether any cne of these conditions would
violate common Article 3. We understand, however, that the collective weight of these
conditions‘may raise different questions. The detainee js isolated from companions of his
choosing, confinéd to his cell for much of each day, under constant surveillance, and is never
permitted a moment to rest in the darkness and privacy that most people seck during sleep.
These are not conditions that humans strive for. But they do reflect the realities of detention,
realities that the Geneva Conventions accommodate, where persons will have to sacrifice some
measure of privacy and liberty while under detention. They also are justified by the
extraordinarily dangerous nature of these detainees, and the nsk that they will conspire to
compromise the security of the determon facility. -

The Third Geneva Convention strikes a different balance between security, on the one
hand, and privacy and liberty, on the other, with regard to prisoners of war, That Convention
also establishes a reciprocal arrangement between captor and defainee under which detainees, in
exchange for these greater privileges, have an international law obligation-to follow the
- reasonable rules of the facility. Al Qaeda detainees, who do not follow the laws of war, are not
part of such a reciprocal arrangement. Common Article 3 rests on the premise that certain
persons, not subject to the elaborate protections of the Third or Fourth Geneva Conventions, will
have to be detained during the course of non-international armed conflicts, and we do not believe
that conditions in CIA facilities fall below the minimum standards that common Article 3
mandates for such persons.

The detainees subject fo the program are kept in sanitary conditions and are provided

with the necessities of adequate food, clothing, shelter, and medical care. The CIA takes

¢ steps lo mitigate the psychological strain of 1solation
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—.nd other diversions in the form of books, music, videos, and games, short of
interactions with their co-combatants. Other measures—obstructing vision and shackling—are

~ limited to the times when detainees pose the greatest risk to the security of the facility and those

who work there. We do not bélieve that the combination of these features falls below the
“minimum standard” of humanity specified in common Article 3.

For the foregoing reasons, we conclide that none of the conditions of confinement used .
by the CIA at its covert, overseas detention facilities, as you have described those conditions to
us, violates common Article 3.

Please let us know if we can be of further assistance.

Sincerely,
Steven G. Brad_i:ury
Acting Assistant Attomey General
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[.S. Department of Justice

Office of Legal Counsel

Office of the Assistant Attorney Genesal Washington, D.C. 20530

August 31, 2006
MEMORANDUM FOR JOBN A. RIZZO
ACTING GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY

Re: Application of rke Detainee Treatment Act fo Condi!:'am of Confinement at
Central Intelligence Agency Detention Facilities

" The Detainee Treatment Act of 2005, in relevant part, prohibits ar;y individual in U.S,

_custody, or control from being “subject to cruel, inhuman, or degrading treatment or .
-punishment,” “regardless of nationality or physical location.” Detainee Treatment Act of 2005,

Pub. L. No. 109-163, tit. XIV, §1403, 119 Stat. 3136, 3475 (2006) (“DTA”" or “Act”); see also
Pub. L. No. 109-148, div. A, tit. X, 119 Stat. 2680, 2739 (2005) (same). You have asked
whether particular “standard conditions of detention” at certain Central Intelligence Agency
(“CIA”) facilities located overseas are consistent with the applicable standards of the DTA.
Letter for Steve Bradbury, Acting Assistant Attorney General, Office of Legal Counsel, from
John A. Rizzo, Senior Deputy General Counsel, CIA at 1 (Dec. 19, 2005) (“Rizzo Letter™).

The DTA: was designed to establish a domestic legal requirement that the United States
abide by the relevant substantive constitutional standard, applicable to the Unitéd States under
Article 16 of the Convention Against Torture, in its treatment of detainees in certain limited
circumstances, regardless of location or nationality. The relevant staridard applicable to CIA
detention facilities under ihe DTA is that of the Fifth Amendment, in particular the
Amendment’s prohibition of government conduct that “shocks the conscience.” See County of
Sacramento v. Lewis, 523 1.8, 833, 846 (1998). To determine whether the conditions of
confinement at issue here “shock the conscience” within the meaning of the Fifth Amendment,
the ultimate inquiry is whether they amount to punishment—which occurs where the hardships
associated with a particular condition or set of conditions are out of proportion to a legitimate
governmental interest. Applying that standard, we conclude that the conditions at issue here,
considered both separately and collectively, are consistent with the requirements of the DTA !

' The lcga] advice provided in this memorandum does nol represent the policy views of the Department of
Justice concerning any particular cendition of confinement.




The conditions of confinement in question here are used in covert overseas facilities
operated by the CIA as part of its authorized program to capture, detain, and interrogate
individuals who pose serious threats fo the United States or are p]ann;nﬂ terrorist attacks. The

rates this program under the legal authorities pranted to it in

the history of the program, the CIA has detzined a tot
has fewer than 20 detainees in its custody under this program, the remainder having been
transferred to other forms of custody or othier nations. Herein, we assume that the CIA hasa

- sound basis for determining that each detainee it is holding in the program is an enemy - .
Comaton sovercd byt s R o<t i oo

In addition, we understand that, once the CIA assesses that 2 detainee no longer possesses

- signi ificant intelligence value, the CIA seeks to move the detamec into alternative detention

-a:mgements

The CIA believes this program has been critical to our national security: “the intelligence
acquired from these interrogations has been a key reason why al-Qa’ida has failed to launch a
spectacular attack in the West since 11 September 2001.” Memorandum for Steven G. :
Bradbury, Principal Deputy Assistant Attorney General, Office of Legal Counsel, fmm-

* * We understand that all persons currently in CIA cuslody under this program arc enemmy combatants.
ot consider and db not discuss here the detention of other persons—covered under

We also understand that none of the {errorist enemy combatants detained by the CIA for purposes of this
program is entitled to the privileges of ptisoners of war under the Third Geneva Convention or prolected persons
under the Fourth.Geneva Convention, and we express no opinion as to whether the conditions of confinement
addressed in this opinion would satisfy the full requirements of the Geneva Conventions in circumstances where
those Conventions would apply, Pursuant to Hamdan v, Rumsjeld, 126 S. CL 2749 (2006), common Article 3 of the
Geneva Conventions does apply to the armed conflict with 2l Qaeda and thus to the detainees at issue here who are
being held in that armed conflict. In a letter issued today by this Office, we conclude that the conditions of
confinement described herein also satisfy the requirements of common Article 3. Letter to John A. Rizzo, Genéral
Counsel, Central Intelligence Agency, from Steven G. Bradbury, Acting Assistant Attomey General, Office of Legal

Counsel (Aug. 31, 2006). . .

| .
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DCI Counterterrorist Center, Re: Effectiveness of the CIA
Counterintelligence Interrogation Technigues at 2 (Mar. 2, 2005) (“Effectiveness Memo™). As
we previously have discussed at greater Jength, interrogations conducted pursuant to the program
have led to specific, actionable intelligence about terrorist threats to the United States and its
interests. See Memorandum for John A. Rizzo, Senior Deputy General Counsel, Central
Intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant Attorney General,
Office of Legat Counsel, Re: Application of United States Obligations Under Article 16 of the
Corvention Against Torture to Certain Techniques that May Be Used in the Interrogation of
High Value al Qaeda Detainees 2t 10 (May 30, 2005) (“Article 16 Memorandum™) (citing
Counterterrorism Detention and Interrogation Activities (September 2001-October 2003), No.
2003-7123-IG, at 85-91 (May 7, 2004) (“/G Report”)). “More generally, the CIA has informed
us that, since March 2002, the intelligence derived from CIA detainees has resuited in more than

6,000 intelligence reports and, in 2004, accounted for approximately half of CTC's reporting on
2l Qaeda” rticte 16 Momorimadar i 1 (dting Fax Eor R -

DCI Counterterrorist Center, Briefing Notes on the Value of Detainee Reporting at 1
(Apr. 15, 2005) (“Bnef ng Notes™), IG Report at 86). Accordmg to the CIA, the pro; has
had a crucial ic effect on other intelligence resources, in that it has been

Briefing Nofes at 6. Moreover, the detention of these extremely
dangerous individuals has prevented them from planning, facilitating, or executmg farther
terrorist attacks agams: the United States. .

“Critical to the legal analysis that follows is the special nature of the detention facilities in
which the CIA keeps its high value detainees. It is clear that such detainees pose unique security -
risks; not only are they a serious risk to escape and to the safety of CIA personnel in the facility,
but any facility housing them is under the threat of an armed attack by their supporters in an
attempt to fre¢ the detainees or to do harm to those responsible for their detention. Yet the
covert facilities in which the CIA houses those detainees were not designed as ardmary prisons,
much less as high-security detention cent
sophisticated, international terrorists.

B.

You have asked us to evaluaie the legality of six standard conditions of confinement in
the facilities in question. According to your account, the comman characteristic of each

. condition is “ensuring the safety of both Agency personnel and the terrorist-detainees at our

overseas covert detention facilities.” Letter from o Steven Bradbury, Re:
Requests for Information on.Security Measures at 1 (May 18, 2006) (“Security Measures
Leiter”). Underlying our analysis of all these methods is our undcrstandmg that the CIA
provides regular and thorough medical and psychological care to the detainees in its custody.

I T e
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"« 1. Webegin with the CIA’s practice of blocking detainees’ vision by covering their eyes
it some opeque ot R

Letter for Steven Bradbury, Acting Assistant Attomey General, Office of Legal Counsel, from
Associate General Counsel, CIA at 2 (Jan. 25, 2006) (“January 25

We understand that the methods used by the CIA to prevent detainees from seeing do not
-harm the detainces imany way. The deta:nec, for example, is able to breathe easily despite the
presence of the goggles or other eye coverings.

.- The Agency uses this condition of confinement for security purposes, more specifically,

to “prevent the detainee from leaming his location or the layout of the detention facility,”.
Standard Conditions of CIA Defention at 1. to prevent the detainee from [cammi
Letter at 2, to ensure the safety of certain personnel
Standard Conditions of CIA Detention at 1, and
January 25 -Lerter at 2.

to protect the identity o

2. Upon arrival at the detention facility, the head and fiicial hair of each detainee is
shaved with an electric shaver, while the detainee is shackled to a chair for security reasons.:
Standard Conditions of CIA Deienr;‘on at 1; see also January 25 hzrfer at 1. This
shaving “is not done ¢ step and only takes place upon the initial intake into the

" program.”" January 25 etfer at 2. “After the detainee is settled and being debriefed he

" is allowed to grow his beard and head hair to whatever length he desires (within limits of
hygiene and safety).” fd The CIA provides detainees “the option to shave once a week if they
so choose” and offers “haircuts as needed or as requested by the detainee.” /d. It also provides .
detainees, at their request, the option of shaving other parts of their bodies, recognizing that such
shaving may relate to specific Islamic practices. /d. Shaving helps enhance security at the
detention facility “by removing hair-in which a detainee might hide small items that might be
used against his interrogators and other detention personnel.” Standard Condi tions of CI4A
Detention at 1._In addition, “[s] having is used for hygiene.” Jd’ '

Standard Conditions of CIA Detention at 1-2. ition,

> The CIA also employs the initial shaving upon intake
mmmﬁ gt Argatly, OfeTteraetof ey
is more like an interrogaton que than a copdition of confmement. Here, however, we analyze shaving only as

a condition of confinement, and thus examine only thé corresponding government interest associated with using
shaving to facilifate instifutional security,




Fincludes no contact with the outside world,” including no mail
to Steven Bradbury at 4 (Apr. 19, 2006) (“April

or telephone access. Fax from
19 ax”). Although “CIA detaine

usic, and movies.

ccess to gym equipment and physical exercise.” Id -

Agency alsa affords detainees “re
psychological examination to assess how well he is

Finally, each detainee receives
adapting to his confinement. Jd -

nfinement “is used for securi

the CIA, such confinement helps prevent the detainees from planning a potcmm escapeoran
attack on agency personnel.-

4. The CIA plays white noise in the walkways of the detention facilities to prevent
detainees from being able to uni ith each other while they are being moved within
cilities. See Letter fro o Steven Bradbury at 2 (May 23, 2006) (“May 23

Wleﬁer")‘ White noise is used in the walkways only, although it is possible that the-
detainees are able to hear some of that noise in'their cdls%
“At no time, however, is the detainee exposed to an extended period of

white noise.” Jd. The noise in the walkways is played at all times below 79 dB. We can safely
assume that the noise level in the cells is considerably less than the level of the noise in the
walkways; recent measurements taken by the CIA indicated that the noise level in detainees’

. cells was int e of 56-58 dB, compared with a range of 68-72 dB in the walkways. See
Letter from to Steven Bradbury (May 24, 2006) (“May 24

Letter”).
This level of noise s stmilar to that of normal conversation. According to CIA's Office of
Medical Services; “there is 1o risk of permanent hearing loss for continuous, 24-hours-a-day
exposure to sound at 82 dB orlower....” Jd “(S]ound in the dB 80-99 range is experienced as
loud; abopt 100 dB as uncomfortably Ioud " 1d

‘ 5. The CIA also keeps detainees’ cells illuminated 24-hours-a-day. Standard Conditions
of CIA Detention at 3. Each cell is lit by two 17-watt T-8 fluorescent tube light bulbs, which
illuminate the cell to about the same brightness as an office,

We understand that some
detainees are provided eyeshades to permut them to block out the hght when they are sleeping.

:-—“——'-——Be&ammmalsc-pmdedmtH.b]znkctma_thc:&cells,:whmh.lhc}tm&y_u se-forthesame
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pi:rposc. Over the course of several years, the CIA has not observed that the light has had any ‘
adverse effect on detainees” ability to obtain adequate sleep.

6. Finally, the CIA uses leg shackles to enhance secm'lty “in all aspects of detainee
management and movement.” /d Shackling, however; is kept to the minimum required by the
CIA’s security concerns; the number of hours per day that a detainee is shackled is calibrated to
the threat that the detainee poses to detention facility staff. Jd Detainees thus are not shackled
while in their cells unless they have previously demonstrated that they are a threat fo themselves
or to facility personnel while in their cells. You have informed us that, at present. no detaines is
shackled 24 hours per day

neither impede circulation nor lead to aorasions.
~ shackled, are able to walk COmfortany

1I.

The DTA provides that “[n]o individual in the custody or under the physical control of
the United States Government, regardless of nationality or physical location, shall be subject to
¢ruel, inhuman, or degrading treatment or punishment.” DTA § 1403(a), It further provides that
“InJothing in this section shall be construed to impose any geographical limitation on the
applicability of the prohibition against cruel, inhuman, or degrading treatment or punishment
under this section.” - DTA § 1403(b). The Act defines the term “cruel, inhuman, or degrading

" treatment of punishment” to include only

the cruel, unusual, and inhumane treatment or punishment prohibited by the Fifth,
Eighth, and Fourteenth Amendments to the Constitution of the United States, as
defined in the United States Reservations, Declarations and Understandings to the

- United Nations Convention Against Torture and Other Forms of Cruel, Inhuman
or Dégrading Treatment or Punishment done at New York, December 10, 1984.

: DTA § 1403(d). The U.S. reservation to Asticle 16 of the COII.VBMIO’I Against’ Torture (‘ CAT”)

prowdcs that

the United States considers itself bound by the obligation under Article 16 to
prevent “cruel, inhuman or degrading treatment or punishment,” only insofar as
the term “cruel, inhuman or degrading treatment or punishment” means the cruel,
unusual and inhumane treatment or punishment prohibited by the Fifth, Eighth,
and/or Fourteenth Amendments to the Constitution of the United States.

136 Cong. Rec. 36,198 (i990). The DTA’s definition of “cruel, inhuman, or degrading treatment
or punishment,” including its reference to the U.S. reservations to the CAT, is designed to
establish a domestic legal requirement that the United States abide by the substantive standards
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applicable to the United States under Arbcle 16 of the CAT in its treatment of detame,cs
regardless of their location or nationality.*

In evaluating the legality of conditions of confinement under the DTA, we look primarily
to the standards imposed by the Fifth Amendment, in particular the “substantive” component of,

* the Due Process Clause. The other two constitutional amendments referenced in the statute are

not directly applicable in these circumstances. The Fourteenth Amendment does not apply to
actions taken by the federal Government, see, e.g., Bolling v. Sharpe, 347 U.S. 497, 498-99
(1954); and the Eighth Amendment does not apply until there has been a formal adjudication of
guilt, see, e.g., Ingraham v. Wright, 430 U.S, 651, 671 n.40 (1977). The Fifth Amendment, in
contrast, is dot subject to these same limitations.

Asapplied to the actions of the Executive Branch, substantive due process generally '

. requires that executive officers refrain from conduct that “shocks the conscience.” County of

Sacramento v. Lewis, 523 U.S. 833, 846 (1998) (“To this end, for half a century now we have
spoken of the cognizable level of executive abuse of power as that which shocks the
conscience.”); see also Rochin v. California, 342 U.S, 165, 172 (1952). The Suprcmc Court has
indicated that whether government conduct can be said to “shock thie conscience” depends

* primarily on whether the conduct is “arb:trary in the constitutional sense,” Lewis, 523 U.S. at
~ 846 (intemial quotation marks on‘utted) that is, whether it amounts to the “exercise of power

without any reasonable justification in the service of a Iegmmatc governmental objectxvc,” id.

The Suprerm: Court repeatedly has held that the substanhve component of the Due

" Process Clause applies to the evaluation of conditions of confinement of persons detained in the

absence of a formal adjudication of guilt.” The mere fact that a person has been detained under
“proper procedures does not deprive him of all substantive liberty interests under the Fourteenth
Amendment.” Youngberg v. Romeo, 457 U.S. 307, 315 (1982). The “‘process’ that the

4 See 151 Cong,. Rec. 514,269 (daily ed. Dec, 21, 2005) (statement of Sen. Graham) (“In seclion 1403, we
close the loophole in the [CAT). As National Security Advisor Stephen Hadley said, ‘those standards, asa
technical, Jegal matter, did not apply abroad. And that is what Senator MCCAIN . . . wanled to address—wanted to
make clear that those wouild apply abroad.” We applied them abroad as a matter of policy; he wanted to make sure:
they applied as a matier of law. And when this legislation is adopted, it will.""), id. at 14,257 (statement of Sen.
Lewvin) (“This langnage firmly establishes in law that the United States will not subject any individual in our
custody, regardless of nationality or physical location, to truel, inhuman; or degrading treatment or punishment.
The amendment provides a-single standard—'¢ruel, inhuman, or degrading treatment or punishment"—without

. regard to what agency holds the detainee, what the nationality of the detainee is, or where the detairies is held."); id.

at 814,269 (statement of Sen. McCain) (“With the detainée treatment provisions, Congress has clearly spoken that
the pmluhhm against torture and other cruel, inhuman or d:gmdmg treatment should bé enforced and that anyone
engaging in or authorizing such condudt, whelher at home or overseas, is violating the law.™). Sze also 151 Cong. -
Rec. H12,205 (daily ed. Dec. 18, 2005) (statement of Rep. Hoekstra) (“The principles of the conference report

, relating to cruel and inhuman and degrading treatment should not be controversial or even remarkable. . .. [This

conferénce report] does not modify the substantive definition of cruel, inhuman, and degrading treatment that
applies to the United States under its existing lreaty obligations.”); id. at H12,204 (“Mr, MARSHALL. Mr.
Chairman, is-it your understanding that the bill's language referencing the Senate’s 1994 reservatien to the United
Nations’ Convention Against Terture is intended to prohibit conduct that shocks the conscience, the standard
adopted by the United States Supreme Court in Rochin v. California? . .. Mr. HUNTER. That is my

- zoeseerr T, o=

understanding.™).




Constitution guarantees in connection with any deprivation of liberty thus includes a r:ontmumg
obfigation to satisfy certain minimal custodial standards.” Collins v. City of Harker Heights, 503
U.S. 115, 127-28 (1992). For example, the Court has held that persons involuntarily committed
to institutions for the mentally retarded have substantive due process rights to such basic
necessities as food, shelter, clothing, and medical care, as well as to “safe conditions,” and
“freedom from bodily restraint.” Foungberg, 457 U.S: at 315-16, Similarly, in the criminal
context, the Cotrt has held that “the Due Process Clause protects a detainee from certain
conditions and restrictions of pretrial detainment.” Wolfish, 441 U.S, at 533. In these situations,
the Court has developed.a more specific analysis than the general “shocks the conscience” test
for determining whether the requirements of due process have been satisfied. This inquiry shares
the core of the “shocks the.conscience” test, requiring the weighing of “the individual’s interest
in liberty against the State’s asserted reasons for restraining individual liberty.” Youngberg, 457

U.S: at 320

In evaluating the conditions of confinemeént used by the CIA in its overseas covert
detention facilities, we pay particular attention to the substantive due process standards
applicable to pretrial detention. Like the CIA’s detention program, pretrial detention involves

- the confinement of individuals who have not been convicted of crimes, but who nevertheless

may present “an identified and articulable threat to an individual or the community.” United
States v. Salerno, 481 U.S. 739, 751 (1987). Of course, the Constitution forbids the pumshmcnt
of pretrial-detainees, so these cases have evaluated whether the conditions “amount to
punishment of the detainee.” Id. at 535; see also Graham v. Connor, 490'U.S. 386, 395 n.10.
(1989) (stating that “the Due Process Clause protects a pretrial detainee from the use of
excessive force that amounts to punishment”); Schall v. Martin, 467 U.S. 253, 269 (1984) (“It is
axiomatic that ‘[d]Jue process requires that a pretrial detainee not be punished.””) (quoting
Wolfish, 441 U.S. at 535 n.16) (alteration in S¢hail)). “{Ulnder the Due Process Clause, a
detainee may not be punished prior to an adjudication of guilt in accordance with due process of
law.” Wolfish, 441 U.S. at 535. Imposing punishment on such detainees for their past behavior

* Although we believe that pretrial detention provides a useful analogy to the CL&det.emon, we recognize
{hat there are important differences between the two modes of detention. The detainees held by the CIA are-not
ordinary accused criminals; instead, they aré extremely dangerous, and often quite sophisticated, terrorist enemy

" combatants detained becanse they pose a serious and direct threat to the national security of the United States,

Pretrial detainees are held to secure their presence at trial 2nd because of the threat they may pose fa the cammmﬁty
See Salerno, 481 ULS. at 751. The constitutional limils upon their detention reflect the balance struck for the

" ordinary operation of the criminal justice system. By contrast, the primary purpose of detaining enemy combatants

is to prevent their return to battle, and in the case of the dangerous lerrorists at issue here, these individuals have

. proven themselves dedicated o killing American civilians, Moreover, the facilities in which they are held are not

dedicated jails that have been bt specifically for the purpose of detaining potentially violent and escape-minded
detainees, Detaining these individuals therefore poses special security challenges. The special status of these
individuals, and the greater threat they pose—both to CIA personnel and to the Nation at large—would suggest that
the Fifth Amendment balance struck in the pretral detention cases would not necessarily impose the same Jimits

-upon the Government in this context. But even taking the pretrial defention cases on their own lerms, we are

confident that the conditions or confinement al jssue here salisfy the constitutional standards recognized in that
context.

| M
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- original).”

' neccssanly “shocks the conscience,” see Safeme 48] U S. at 746, and is thus forb:ddcn by the

DTA®

The Supreme Court has made clear, however, that “the mere fact that 2 persoi is detained

does not inexorably lead to the conclusion that the government has imposed punishment.” Jd.

“Not every disability imposed during prétrial deteation amounts to ‘punishment” in the

* constitutional sense.” Wolfish, 441 U.S. at 537. Because the Government is “obviously . . .

entitled to employ devices that are calculated to effectuate [authorized] detention,” id., “[a] court
must decide whether the disability is imposed for the purpose of punishment or whether it is but
an incident of some other legitimate govemmental purpose,” id. at 538. Accordingly, the first
question in determining “whether a restriction on liberty constitutes impermissible punishment or

. permissible regulation” is whether there is any expressed intent to punish for past criminal

behavwr Salerno, 481 U.S. at 747. Even if there is no evidence of such intent, however, the
inquiry is not over. “Absent 2 showing of an expressed intent to punish on the part of detention
facility officials,” the due process analysis “generally will turn on “whether an altemnative

. purpose to which [the restriction] may rationally be connected is assignzble for it, and whether it -

appears excessive in relation to the ziternative purpose assigned [to it]."”” Wolfish, 441 U.S. at
538 (quoting Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168-69 (1963)) (altcratlons in

In Wo ifish, the Court formulated the fol]uwmg test.for evaluanng the conditions of

- confi nement in pretrial detention under the Due Process Clause:

{f a particular condition or restriction of pretrial detention is reasonably related
to a legitimate governmental objective, it does not, without more, amount to
“punishment.” Conversely, if a restriction or condition is not reasonably related
to a legitimate goal—if it is arbitrary or purposeless—a court permissibly may
infer that the purpose of the government action is punishment that may not
constitutionally be inflicted-upon detainees gua detainees.

441 U.S. at 539 (footnote omitted).” This is not a least restricfive means test, see Block v.
Rutherford, 468 1U.S. 576, 591 n.11 (1984), but it is nevertheless relevant whether the
povermnmental objective sought to be advanged by some particular condition of confinement

*® Consistent with this constitutional limitation, ceriain sanctions may nevertheless be imposed on pretrial
detainees who violate administrative rules while they are lawfully detained. See, eg, Sandin v, Connor, 515 U.S.
472, 484-85 (1995) (distinguishing administrative penalties used to “effectuate[] prison management” from the
punishment without conviction that is prohibited by the Due Pmcess Clause); West v. Schwebke, 333 F.3d 745, 148

(7th Cir: 2003).

’ Ia}'mmgberg,meCmna“iiedasimﬂuiydafmmialﬁarﬂardmemwelbcmbamﬁvedueprms
rights of persons involuntarily committed to mental institutions “to reasonable conditions of safety 2nd freedom
from unreasonable restraints.™ 457 U.S. 2t 321. The Court held that “the Constitution only requires that the courts -
make certain that professional judgment in fact was exercised.” /4. Under this standard, “liability may be imposed -
only when the decision by the professional is such a substantial departure from accepted professional judgment,
praclice, or standards as to demonstrate that the person responsible actually did not base the decision on such 2
judgment™ Id a1323, ;

i

9




could be zccomplished by “altemnative and less harsh methods.” Wolfish, 441 U.S. at 539 n.20.
The existence of such alternatives that the government either failed to consider or arbitrarily
‘rejected may support the conclusion that the purpose for which the harsher conditions were
imposed was in fact to punish. Id; see also Block, 458 U.S. at 594 (Blackmun, J., concurring)
(“The fact that particular measures advance prison security, however, does not make them ipso

Jacto constitutional.”); Schall, 467 U.S. at 269 (obscrving that it is “necessary to determine

whether the tems and conditions of confinement . . . are in fact compatible with th{e] purposes
[of detention]").?

Although the standard used by the Supreme Court to evaluate the constitutionality of
pretrial detention conditions is relevant to our present analysis, it is important to recognize that
the Court’s deferential formulation s, at least in part, driven by concerns about separation of
powers that are not directly applicable in this context. Indeed, the insistence that judges not .
make decisions properly vested in the political Branches is a recurrent theme in the Court’s

conditions of confinement decisions:

[Ulader the Constitution, the first question to be answered is not whose plan is
best, but in what branch of the Government is lodged the authority to initially
devise the plan. . .. The wide range of “judgment calls” that meet consutuuonal

. and statutory reqmrements are confided to officials outside the Judicial Branch of

Government.

Wc;lﬁsh, 441.U.S. at 562; see also id. at 547 n.29 (noting that the “principle of deference” in this

field is derived from the fact that “the realities of running a corrections institution are complex
and difficult, courts are ill equipped to deal with these problems, and the management of these
facilities is confided to the Executive and Legislative Branches, not to the Judicial Branch™);
Block, 468 U.S. at 584 (emphasizing the “very limited role that courts should play in the
administration of detention facilities”). In evaluating these prison management matters as
members of the Executive Branch, we must take these assertions for deference to the detaining
authority with a grain of salt. Although we certainly do not claim expertise in running detention

' facilities, and have Reither desire nor cause to substitute our judgment for that of the CIA in such

matters, the Executive Branch is not subject to the same constitutional limitations that require
courts to defer so extensively to prison administrators. It is appropriate, therefore, that our legal
advice undertake the best reading of the applicable legal principles. Also, we'may insist upona
somewhat closer-connection between the conditions of confinement and the governmental

¥ In the detention conlext, moreover, substantive due process can be violated not merely by intentional”

- harms, but also where the conditions of confinement evince “deliberate indifference” to the risk that detainees may

suffer unjustifiable injuries. The Supreme Court has observed that "in the custodial situation of a prison,
forethought about an inmate’s welfare is not only feasible but obligatory under a regime thal incapacitaies a prisoner

" to exercise ordinary responsibility for his own welfare™ Lewis, 523 U.S. at 850-51; see also DeShaney v.

Winnebage Country Dept. of Social Servs., 439 U.S. 189, 199-200 (1989) (observing that “when (he State tzkes 2
person into jts custody and holds him there against his will, the Constitution imposes upon it a corresponding duty to
assume some responsibility for his safety and general well-being™). Accordingly, the procedures that the CIA has in
place for mitigating the possibility that its conditions of confinement might harm defainess inways not necessarily
intended by the Agcucyzmnimuumamlystsafwbu}cnhmmndamwmmm the DTA.
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interest at stake than courts would demand, and may conduct a more searching examination of

the detaining authority’s assertions and justifications. Even without such deference to the CIA,
the conditions of confinement satisfy the legal standards applicable under the DTA.

Finally, we note that in conducting this Fifth Amendment inquiry, the substantive
standards of the Eighth Amendment remain relevant. Although the Eighth Amendment does not
directly apply to the detainees at issue here because they have not been subject to a formal .
adjudication of guilt, see Wolfish, 441 U.S, at 535 & n. 16, conditions of confinement that would,
with respect to convicted prisoners, constitute “cruel and unusual” punishment in violation of the
Eighth Amendment may very well also constitute ‘pumshment" when imposed on otherwise
similariy situated detainees protected by the Fifth Amendment. See City of Revere v. Mass. Gen.
Hosp., 463 U.S. 239, 244 (1983) (suggesting, in the context of pretrial detention, that “the due
process rights of 2 person in [the Government's care] are at least as great as the Eighth
Amendment protections available to a convicted prisoner”); Youngberg, 457 U S. at 321-22
(“Persons who have beerr involuntarily committed are entitled to more considerate treatments
and conditions of confinement than criminals whose conditions of confinement are designed to-
punish.”); Lock v. Jenkins, 641 F.2d 488, 492 n.9 (7th Cir. 1981) (“Although the Eighth
Amendment is not applicable to pretrial detainees, Eighth Amendment cases involving
conditions of convicted prisoners are useful by 2nalogy because any prohibited ‘cruel and
unusual punishment” under the Eighth Amendment obviously constitutes punishment which may
not be applied o pretrial detainees.”). Accordingly, where appropriate in our discussion below,
we have considered cases applymg the Eighth Amendment to conditions of confinement similar
to those used by the CIA.?

JIIR
A.
Applying this due process analysis, we conclude-that the conditions of confinement
described above do not amount to puniskment. Because we are aware of no evidence “of an

expressed intent to punish on the part of detention facility officials” involved in the CIA
program, the critical question under the DTA is whether the conditions imposed are sufficiently

.related to the CIA's need to secure its detention facilities without imposing excessive or needless

hardship on the detainees. Having carefully examined those conditions, as well as the reasons-
that the CIA has adopted them in lieu of either harsher or more mild alternatives, we concluds

? We caution, however, that the Eighth Amendment is an imperfect it for the legal analysis of the CIA's

conditions of confinement. The Eighth Amendment does not apply until there has been a “format adjudication of

" guilt”” See Bell v. Wolfish, 441 U.S. 520, 535 n.16 (1979); Ingraham v. Wright, 430 U.S. 651,671 n.40 (1977). In
proscribing certzin criminal punishments, the Eighith Amendment necessarily seeks to balance the Government's-
penological inferest against an individual’s interest in avoiding particular kinds of suffering and hardship. Thus,
there may be certain types of treatment that no penological interest could support, and thus that may run afoul of the
Eighth Amendment. The conditions at issue bere, however, are characterized by differsat interests, including the -
securing of dangerous terrorists in a manner that does not give information (o the enemy in a time of war: Whatever
balancing the Fifth and Eighth Amendments may require in this regard, the outcome of those analyses may not
always be aligned. -
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that those conditions are consistent with the requirements of substantive due process made
applicable by the DTA.

The primary objective that each of the conditions of confinement seeks to advance is the
safe and secure functioning of the CIA’s detention facilities. By imposing those conditions, the
CIA aims both to protect the officials operating the facilities from harm and to ensure that the
{_ietainees are unable to escape or otherwise o defeat the objectives of the detention program.
There is, of course, “no dispute that internal security of detention facilities is 2 legilimate

- governmental interest.” Block, 468 U.S. at 586. “Once the Government has exercised its
‘conceded authority to detain a person. . ., it obviously is entitled to employ devices that are
calculated to effectuate this detention.” Wo:_’ﬁs?x, 441 U.S. at 537. In Folfish, the Court
recognized that the “Government must be able to take steps to maintain security and order at the
institution,” id. at 540, including “appropriate action to ensure the safety of inmates and
corrections personnel and to preveat escape or unauthorized entry,” id. at 547. Indeed,
“maintaining institutional security and preserving internal order and discipline” are not merely
legitimate objectives, they are “essential goals.” Id. at 546; see also Harris v. Chapman, 97 F 3d
499, 504 (11th Cir. 1996) (observing that prison administrators” “compelling interest in security -
and order within their, prisons” is particularly acute in facilities that “contain extremely violent

_ [individuals]”). For these reasons, anyone attempting to show that detention facility officials
have “exaggerated their response to the genuine security considerations that actuated these

. restnctlons and pracnces carr;es a “heavy burden.” 7d at 561-62,

We understa.nd that the detainees held by the CIA are extremely dangemus and
unique security concerns. They are individuals whom the CIA has determined either to

Muhammad (“KSM™) and Abu Zubaydzh. KSM, “a mastermind” of the September 11,

2001, attacks, was regarded as “one of al-Qa’ida’s most dangerous and resourcefil operatives.”

Article 16 Memaorandum at 6 (quotin, id Shaykh Muhammad at 1 (Nov. 1, 2002)

Biography”)). KSM admitted that he personaily murdered Wall Street Journal
repocter Daniel Pearl in February 2002 and recorded the brutal decapitation on videotape, which-
he subsequently released for broadcast. See id. Prior to KSMs capture, the CIA considered him -
to be one of al Qaeda’s “most important operational leaders . . . based on his close relationship
iii Usama Bin Laden and his reputation among the al-Qa’Ida rank and file.” Jd.at6-7 (quoting

Biography at 1). After the September 11 attacks, KSM assumed “the role of

. operations chief for al-Qa’ida around the world.” Jd. at 7 (quoting CIA Directorate of
Intelligence, Khalid Shaykh Muhammad: Preeminent Source on Al-Qa’ida 7 (July 13, 2004)
(“Preeminent Source™)). KSM also planned additional attacks within the United States both
before and after September 11th, See Preeminent Source at 7-8; see also The 9/11 Commission
Report;: Final Repon’ of the National Commission on Terrorist Attacks Upon the United States
150 (official gov’t ed. 2004). Prior to his capture, Zubaydah was “one of Usama Bin Laden's
key lieutenants.” Article 16 Memorandum at 6 (quoti al-Abidin Muhammad
Husayn ABU ZUBAYDAH at 1 (Jan. 7, 2002) (“Zubaydah Biography™)). “Indeed, Zubaydah was
al Qaeda's third or fourth highest ranking member and had been involved *in every major ‘
terrorist operation carried out by al Qaeda.”™ Jd (quoting Memorandum for John Rizzo, Acting

:::%M-Gmmsel-@smraﬁntelImmcﬁgmmmmwmsmmmﬁcmrﬁ
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Office of Legal Cournisel, Re: In{errogcmon of al Qaeda Operative at 7 (Aug. 1, 2002)

v (“Interrogation Memorandum™))*® Upon his capture on March 27, 2002, Zubaydah became the
most senior member of al Qaeda in United States custody. /d. These detainees have’
demonstrated that they are also a threat to guards in the facility. Several detainees have
physically attacked the guards. Many have stated that they plan to kill their captors.

e o

Although the primary purpose of the conditions of confinement we consider here is to _
maintain the security of the CIA’s detention facilities, this observation does not mean that those
conditions do not also serve other

For the reasons set
orth below, however, we conclude that the security rationale alone is sufficieat to justify each of
the conditions of confinement in question. Accordingly, these conditions of confinement may be
applied to detainees who no longer have significant intelligence value but who nonetheless meet
the standards for detention under and who continue to present a
clear danger to the United States as terrorist enemy combatants in the ongomg armed conflict
with al Qaeda and its afﬁltates See Part TILD,, infra. :

B.

As an initial matter, we consider the legality of each of the conditions seriatim. In this -

- exercise, we are aided by judicial decisions considering the legality of many of these discrete
conditions in U.S. domestic prisons. We recognize, however, that the ultimate inquiry is fo
assess the legality of subjecting detainees to all of the conditions in combination. In addition, as
we describe below, the CIA detainees are in constantly illuminated cells, substantially cut off
from human contact, and under 24-hour-a-day surveillance. We also recognize that many of the
detainees have been in the program for several years and thus that we cannot evaluate these
conditions as if they have occurred only for a passing moment. Nevertheless, we must also take

. into account the nature of the detainees whom the CIA is holding. They are not ordin
criminal suspects and they undoubtedly pose extraordin ity i

cqutrcs spec:ai conditions
to ensure thelr security-and to prevent the escape of these dangerous terrorists.’

" We discuss these twa detainees as cxamples, but we understand that the defainees as a g:oup arcofa -
dangerousness that justifies the conditions of oon.i' nement at issue, as we discuss below.

" Indeed, as a recent coordmate,d hunger strike mong_several wmcted al Qaeda terrorists held at the
maximum security prison at Florence, Colorado, demonstrates, even those terrorists ktp[fl'l physical isolation within
maximum security facilities can ofien find ways of communicating and thereby campromising instifutional secumy
According to Burcau of Prisons officials, the al Qaeda terrorists comimunicated with each other by using the pipes in
the facility to carry sound. Together, Lhc terrorists orchestrated the beginning of their hunger strike and developed a
sophisticated method to resist.compulsory feeding, Ultimately, due to this coordination, the af Qaedatermorists . ___

S SUcCeEded 1T paliE (IS el TTOr high Secunily elenbon. Al (Jacda delainees al Guantznamo Bay, Cuba similarly
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1. As described above, the purpose of using blindfolds or similar eye-coverings is “to
prevent the detainee from learning his location or the layout of the detention ficility." Standard
Conditions of CIA Detention at 1

our
IR < ivictons make clear tha
e CIA does not use this condition of confinement as a disguised form of “sensory deprivation™

aimed at weakening the detainees psychologically, but instead as a bona fide security measure,
one used only when necessary to advance the narrow goal of institutional security. Indéed, the
* form of blindfolding used by the CIA appears to be the least restrictive and intrusive ineans of -

obstructing the detainee’s vision and thus of preventing detainees from leaming their location,
ety or e v
Blindfolding detainees only when they are moved around the facility or when they are in close
proximity to security personnel prevents detainees from acquiring mfonnanon that could allow
them to compromise the security of the detention facilities.

Nor is the use of this condition likely to harm dctainccs, much less in a way that is
excessive if light of the concrete security nb;ectwes it furthers. None of the methods that the
CIA uses to prevent the detainees ﬁ'om secmg poses any I:kellhood of i mjury, and the delamees_
have o dlﬂiculty breathing free! e : 2

3 aitorated to minimizing the physica dlscomfurt and psychological distress that
detainees are likely to suffer, the CIA further demonstrates the non-punitive nature of this
condition of confinement. Accordingly, we conclude that the use of non-injurious means of
blocking detainees’ vision during limited times where allowing them to see could jeopardize
institutional secunty satisfies the standards of the DTA.

2. Shaving detainees upon intake is likewise directly related to the CIA’s need to secure
its detention facilities, Shaving advances this end “by removing hair in which a detainee might
hide small items that might be used against his interrogators and other detention personnel.”
Standard Conditions of CIA Detention at 1, Because the detention facility is secure and because
the detainees’ access to contraband is so limited once they are detained, safety considerations do
not require continuing to shave the detainee. Accordingly, after the initial shave, the detainee is

staged a coordinated riot in recent weeks that resulted in significant property damage and injury o some of the
guards dispatched fo put the uprising down. Through commanication and planning amiong detainess, more than 75
al Qaeda detainess staged a coordinated hunger sirike, again attempting to undermine the conditions of their

" confinement. In facilities considerably less structurally secure than'the Florence “Supermax™ facility, other means

of ensuring that defainees are unable fo commumicate with one another (such as the use of white noisc and full-time
surveillance) thus become particularly impartant. Thess events highlight the overriding need for maintaining tight
soamly—mdudmg ngomus controls on detmc: mmumnmuum—a: facﬂmshom fenrorist detainess.
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“allowed to grow his beard and head hgj tever length he desires,” consistent with the
CIA’s safety imperatives. January 25  Letter at 2. The CIA has even gone 5o far as to
. provide detainees, after their initial shaving upon intake, the option of shaving and receiving ’
haircuts “as requested by the detainee,” including the option of shaving other parts of their
bodies, in recognition of specific Islamic practices. Jd

The case law provides substantial support for the conclusion that the CIA’s shaving
policy is consistent with the substanfive standard-of the Fifth Amendment. Most importantly, the
courts of appeals have consistently rejected prisoners’ Fifth and Fourteenth Amendment
challenges to shaving policies in domestic prisons and jails. See Ralls v. W/olfe, 448 F.2d 778,
779 (8th Cir. 1971) (per curiam) (“This Court has held that an incarcerated prisoner does not
have a constitutional right to the length, style and growth of his hair and growing a beard and
moustache to suit his personal desires.”); Blake v. Pryse, 444 F.2d 218, 219 (8th Cir. 1971)
(holding that prison regulation requiring inmate “to shave and cut his hair” “does not deprive
him of any federal civil or constitutional right”); Brooks v. Waimwright, 428 F.2d 652, 653 (5th -
Cir. 1970) (per curiam) (affirming dismissal as frivolous of prisoner’s Fourteenth Amendment
due process challenge to prison rule requiring that he “shave twice a week and receive pericdic
haircuts™); id. at 653-544 (disposing of prisoner’s due process challenge because the shaving
regulation was neither unreasonable nor arbitrary). Although these cases involve individuals
convicted of crimes, rather than individuals detained for intelligence value (or held pretrial in
criminal cases), they nonetheless provide substantial support for the view that the CIA’s shavmg
pohcy does not violate the DTA. -

The courts of appeals also have upheld shaving policies against Eighth Amendment
‘challenges brought by convicted prisoners. See Martin v. Sargent, 780 F.2d 1334, 1339 (8th Cir.
1985) (concluding that “reasonable regulation of a prisoner’s hair length” satisfies the Bighth
Amendment “when necessary for security reasons”); Blake, 444 F.2d at 219 (holding that prison
tegulation requiring inmate “to shave and cut his hair” does not: constitute “ciuel and unusual
punishment”). Although these cases, like the Fifth Amendment cases discussed above; concem
convicted prisoners, not individuals detained for intelligence value, they are nonetheless
informative in that the Fifth Amendment standard applicable to pretrial detainees is to'some
extent informed by the Eighth Amendment standard, as explained above. These cases, too,
support the view that the CIA’s shaving policy is consistent with the DTA."

2 Indeed, some courts have even upheld prisons® ﬁumngpolm:s under the Religions Freedom
Restoration Act ("RFRA™), which imposes a standard of review far more demanding than‘the “reasonably related fo.
2 legitimate governmental objective” standard that applies here. In Harrisy. Chopman, for example, the court of
- appeals held that shaving prisoners was the lead restrictive means of furthering a compelling govemmental

" interest—a hurdle even higher than the one that the Fifth Amendment impeses in this context. Jd at 504. Indeed, in
the court’s view, shaving was the only means of advancing the state’s interest in "the identification of escapees and
the prevenling of sécreting of contraband or weapons”™ in prisoner’s “hair or beards,” id, and thus advanced the
“compelling interest in sscurity and order” in the prison, id. at 504. See also Hamillon v. Schriro, 74 F.3d 1545 (8th
Cir. 1996) (rejecting similar RFRA claim). But sce Warsoldier v. Woodford, 418 F.3d 989 (9th Cir. 2005) (finding
- that minimum security prison's hair policy failed the least restrictive means test of the Rehg;ousund Use and

In.mmtmnain:d Persons Act),

'M
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Finally, the courts have consistently credited-testimony advancing the same security
justification for shaving that the CIA advances here. The courts, for example, have credited
prison officials” festimony that “long hair poses a threat to prison safety and security” and that
“inmates could conceal contraband, including dangerous materials, in their long hair.” Hamilton
v. Schriro, 74 F.3d 1545, 1548 (8th Cir. 1996); seé also, e.g., Martinelli v. Dugger, 817 F.2d
1499, 1506 n.23 (11th Cir. 1987) (noting that “[e]vidence before the magistrate indicated that in
prisons without shaving and hair length regulations, inmates had been caught with contraband or -
weapons hidden in their long hair™); Pollock v. Marshall, 845 F.2d 656, 658 (6th Cir. 1988)
(finding that prison superintendent stated “legitimate” interests, that were “reasonably related to
the regulation limiting the length of prisoners’ hair,” including preventing inmates from '
“hid[ing] contraband . . . in his hair”); Dreibelbis v. Marks, 742 F.2d 792, 795 (3d Cir, 1984)
(crediting testimony of Pennsylvania Commissioner of Corrections that “[a] restriction on long
hair and beards prevents concealment of contraband, such as weapons . . ., on the person, thus
increasing the secutity of the institution and limiting the potential for dangerous situations
therein”). Courts also have accepted the conclusion that, “without the hair length regulation,
prison staff would be required to perform more frequent searches of inmates, which could cause

" conflicts between staff and inmates.” Jd Indeed, the Eighth Circuit has characterized the

government interest in regulating the hair length of particularly dangerous prisoners as
“compelling”: “It is more than merely ‘eminently reasonable’ for a maximum security prison to
prohibit inmates from having long hair in which they could conceal contraband and weapons. It

~ iscompelling. . .. These are valid and weighty concerns.” Hamilton, 74 F.3d al 1555. Ifthe

Government’s interest in regulating detainees hair length is “compelling” in a high-security
domestic prison or jail, /d., then-we think it is at the very least “legitimate” in an overseas CIA:
covert detention facility housing extremely dangerous detainees who either pose serious threats
to the United States or were planningterrorist attacks at the time of their capture.

For these reasons, we conclude that the CIA’s shaving policy comports with the
requirements of the DTA. '

"+ 3. Jsolating detaineems intended to ensure
* the security of CIA detention facilities by preventing detainees from “conspiring with each other

to ptan escape attempts or commit acls of violence against each other or CIA personnel,”

Standard Conditions oi CIA Detention at 2. Enforced isolation also prevents detainees from

Although this condition presents a closer question than the previous conditions we have
examined, the solitary confinement of high-value detainees is sufficiently related fo the CIA's
interest in institutional security to satisfy the DTA. First, preventing detainees from interacting
with one another or with the outside world is directly related to the security of the CIA facilities.
Isolation prevents conspiracy, making it considerably more difficult for detainees to coordinate
escapes or attacks. In addition, the CIA uses solitary confinement narrowly in service ofits
security objectives. In this regard, it is important to emphiasize that the isolation at issue here is
not designed as or akin to “sensory deprivation”; it does not impose upon defainees a complete
seclusion from human contact. Although detainee

the CIA has taken
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demonstrate that the CIA is attempting to calibrate its use of isolation so that it directly 2
the interest in security without imposing unnecessary hardship on the detainees. The CIA further
strikes that balance by affording detainees regular access to gym equipmient and physical
exercise, and by providing each detainee wi chological examination to assess

.how well he is adzpting to his confinement. Jd. The CIA also counteracts the psychological -

effects of isolation by providing detainees with “2 wide variety of books, puzzles, paper and
“safe’ writing utensils, chess and checker sets, 2 personal journal, and access to DVD and VCR
videotapes.” January 25 tter at 3.

Nevertheless, we.recognize that the isolation experieaced by the CIA detainees may -
impose a psychological toll. In some cases, solitary confinement may continue for years abd
may alter the defainee’s ability to interact with others. This is not an area, however, where we
-are without judicial guidance, as the U.S. courts have repeatedly considered the constitutionality
of isolation used as a condition of confinement in domestic prisons. These cases support the

* conclusion that isolation, even under conditions similar to those considered here, does not violate
- the requirements of substantive due process. For example, the Fifth Circuit has held that the

solitary confinement of a pretrial detainee is, under certain circumstances, consistent with the

. Fifth Amendment. ‘McMahon v. Beard, 583 F.2d 172, 173, 175 (5th Cir. 1978). In that case, the

government confined the detzainee stripped of all of his clothing, and without a mattress, sheets,
or blankets. /d Although these conditions were imposed for the detainee’s self-protection—he .
had attempted suicide—the case makes clear that there is no per se bar under the Fifth
Amendment toisolating even a preirial detainee. Id. at 174-75; see also Hutio v. Finney, 437

. U.S. 678, 686 (1978) (observing that it is “perfectly obvious that every decision toremove a

particular inmate from the general prison population for an indeterminate period could not be
charactérized as crucl and unusual™).

The courts of appeals have often rejected Eighth Amendment challenges to the use of
solitary confinement. The Fourth Circuit considered convicted prisoners’ Eighth Amendment
claims based on their allegations that they were “confined to their cells for twenty-three hours.
per day without radio or television.” In Re Long Term Administrative Segregation of Inmates
Designated as Five Percenters, 174 F.3d 464, 471 (4th Cir. 1999). The court, noting that
“[t]hese conditions are indeed restrictive,” explained that “the restrictive nature of high-security
.incarceration does not alone constitute cruel and unusual punishment.” Jd The court held that

¥ Ina recent decision, the Supreme Court suggested, aibeit in dicta, that “extreme isolation™ in which
inmates were confined for 23 hnn_rspcrdzydepdvcdufa]mcaanymrﬁumwuzl or sensory stimuli and of almost
all human contact “may well be necessary aind appropriate in light of the danger that high-risk inmates pose both to
prison officials and to other pnsom Wb'anmn v- Aar.sfm 125 S O. 2334 2395 (2005).

e

17




2or-5 O | | oFor

. “the isolation inherent in administrative segregation or maximum custody is not itself
constitutionally objectionable.” Jd. at 472; see also, e.g., Novack v. Beto, 453 F.2d 661, 665 (5th
Cir, 1972) (noting the “long line of cases, to which we have found no exception, holding that

* solitary confinement perse is not ‘cruel and unusual™). Likewise, in Jackson V. Meachum, 699
F.2d 578 (1st Cir. 1983), the court held that “very extended, indefinite segregated confinement in
a facility that provides satisfactory shelter, clothing, food, exercise, sanitation, lighting, heat,
bedding, medical and psychiatric attention, and personal safety, but virtually no communication
or association with fellow inmates” does not violate the Eighth Amendment, even where it
“results in some degree of depression.” Id. at 581, That court, surveying a decade of federal
appellate decisions, noted a “widely shared disinclination'to declare even very lengthy periods of
segregated confinément beyond the pale of minimally civilized conduct on the part of prison
authorities.” /d. at 583. More specifically, “[t]hose courts which have had occasion also to deal
with claims of psychological deterioration caused by confinement have rejected these claims.”

Id. The courts have also rejected claims based on allegedly harmful incidents of isolation, such
as idleness and lack of human interaction. The courts have held that “isolation from
companionship” and “restriction-on intellectual stimulation and prolonged inactivity” are simply

“inescapable accompaniments of segregated confinement” that will not render such confinement
unconstitutional “absent other illegitimate deprivations.” .S'weet v. South Carolina Dep’t of
Corrections, 529 F.2d 854, 861 (4th Cir, 1975). .

Moreover, the courts have not aocepted the claim that isolation becomes unconstitutional
as a sole result of its-duration. Indeed, the Fourth Circuit rejected inmates’ constitutional
challenge to ovér three years of solitary confinement, despite the lack of any expectation of
release, concluding that “the indefinite duration of the inmates’ segregation does not render it
unconstitutional.” In Re Long Term Administrative Segregation, 174 F.3d at 472. The court -
noted that “{t]he duration of confinement in some of these cases has been long, but length of time

- is ‘simply one consideration among many’ ia the Eighth Amendment inquiry.” /d. (quoting
Hutfo v, Finney, 437 U.S. 678, 687 (1978)). Likewise, in Sweet, the court held that the -
“prolonged and indefinite” nature of segregated confinement is insufficient to render it
unconstitutional, though it is a relevant factor. 529 F.2d at 861, Indeed, the court noted that in
the federal prison system, “segregated confinement is ‘indefinite.”” Jd.

In the rare cases in which courts have found isolation unconstitutional, it was not the
isolation alone that drove the analysis, but instead the use of isolation in combination with
factors that left prisoners living in appalling, and indeed dangerous conditions. For example, the
Ninth Circuit found an Eighth Amendment violation where 2 prisoner was sent to solitary

~ confinement in a six foot by six foot, windowless, unclean cell, known as the “dark hole,” with’

- no lights, toilet, sink, or other fumishings, and where the prisoner was naked, and provided no
hygienic material, bedding, adequate food, adequate heat, or opportunity to clean himself, for
longer than twenty-four hours continuously. Gates v. Collier, 501 F.2d 1291, 1304-05 (Sth Cir.
1974). Likewise, the Fifth Circuit held unconstitutional the use of punitive isolation in which as
many as seven prisoners were placed in a six foot by eight foot cell, with no bunks, toilets, or
other facilities, with human excrement on the floor, and without the ability to lie down
simultaneously. McCray v. Sullivan, 509 F.2d 1332, 1336 (5th Cir. 1975). Although these cases
leave no doubt that isolation may be a factor in determining that a set of prison conditions
crossesthe-constitutional-line;theuse-ofisolation by-the-€H-is-not-accempanied byrthe-special——
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' circumstances présent where constitutional violations have been found. In particular, the

isolation that we consider i notused in conjunction with those severe conditions—such as
inadequate food, inadequate heat, and filth—that some courts have found cruel and-unusual. We
emphasize as important to our analysis that the detainees in the CIA program arg held in clean,
sanitary facilities at all times during their detention. Those facilities are kept at appropriate
temperatures, and are adequéfely furnished and maintained. These accompanying conditions’
highlight that isolation here is not being used in order to pumsh detainess, or make them suffer

of the facilities and the CIA personnel who work there.

Finally, reco gnizing that the solitary confin ement considered in much of the case law
involves high-security prison settings and dangerous, high-risk inmates, we think it relevant that
the CIA’s security concerns appear at least similarly weighty. The CIA’s overseas, covest
facilities house extremely dangerous detainees who, as prewously explained, the CIA has
determined either pose serious threats to the United States or were planning terrorist attacks at
the time of their capture. Certainly, there are some differences—detainees sentenced to terms of
imprisonment at least have some certainty about the duration of their overall confinement, while
the CIA detainees do not know how long they will be detained. This uncertainty may impose an
increased psychological tofl. Although these post-conviction cases are not squarely applicable,

~ they support the conclusion that the use of solitary confinement in the CIA’s facilities is

consistent with the substantive standard of the Fifth Amendment, and thus with the stand ard of
the DTA S . . ;

4, As described above, the CIA plays white noise in the walkways of the detention

Both the volume of tl-us
noise and the locations in which it is used have been caréfully calibrated so as fo block
communications among detainees without posing any risk of harming them. Indeed, because the
noise is not piped into the detainees’ cells, detainces experience the sound (at any significant
voh:me) only during the limited periods in which they are being moved around the facility. Even

-in the walkways, the noise s at all times kept below 79 dB—a volume that, according to CIA’s

Office of Medical Services, creates no risk of permanent hearing loss, even if exposure is
continuous for 24 hours aday. See Standard Conditions of CIA Detention'at 2. Recent
measurements taken by the CIA indicate that the noise level in detainees” cells is in the range of
56-58 dB, compared with a range of 68-72 dB in the walkways, a significant difference. May 24

Letfer. Indeed, normal conversation typically registers at approximately 60 dB. In
addition, we understand that the CIA has observed the noise to have no effect on the detainees’
ability to sleep. This suggests that defainees have adjusted to any noise that may filter into their
cells and learned to disregard it. We have little doubt that this limited use of white noise is-
consistent with the requirements of the DTA. ' x




Unlike some of the other conditions of confinement, we are aware of no direct analogue
inU.S. prisons and jails to the white noise that the CIA employs. This fact is not surprising, as

. such domestic facilities have neither a mission comparable to the CIA’s nor face similar

constraints, and therefore do not have an interest in masking sound and preventing detainee
communication that approaches the CTA's. * In contrast to the detention facilities at issue, U.S.
prisons and jails generally do not, for instance, have a legitimate interest in denying inmates an
ability to determine their location or the identity of fellow prisoners. There are, however, cases
in-which U.S. courts have considered prisoner complaints about noise levels. These cases clearly
establish that noise that merely irvitates is not unconstitutional, In Peferkin v. Jeffes, 855 F.2d
1021 (3d Cir. 1988), for example, the court concluded that prisoners on death row did not state
an Eighth Amendment violation where the noise in the cells was merely “irritating to some -
prisoners.” Jd. at 1027. In that case, the district court noted testimony describing the noise on
one hand as a “constant din” (quoting plaintiffs’ expert), and on the other hand as “cyclical.”

" Peterkin v. Jeffes, 661 F. Supp. 895, 909 (B.D. Pa. 1987). Likewise, the Seventh Circuit held

that prisoners failed to state an Eighth Amendment violation where the record contained “no
evidence that the noise levels posed a serious risk of injury to the plaintiffs.” Lupsford v.

Bennett, 17 F.3d 1574, 1580 (7th Cir. 1994).. Thus, at Jeast fo state a claim of cruel and unusual’
punishment under the Eight Amendment, rather than merely of punishment alone under the Fifth
Amendment, noise must be more than merely annoying or unpleasant. Moreover, it has been

held that noise, even if severe enough to cause headaches, does not give rise to an Eighth  * .
Amendment violation where it is used for a legitimate purpose. See, e.g., Givens v. Jones, 900
F.2d 1229, 1234 (8th Cir. 1990) (concluding that noise, which the prisoner alleged caused him
migraine headaches, did not constitute cruel and unusual punishment where it was an incident of

" needed prison remodeling).

We are aware that some courts have concluded that 2 prisoner’s allegation of
“continuous, excessive noise states a claint under the due process clause,” and also under the
Eighth"Améndment. Sandersv. Sheahan, 198 F.3d 626, 628 (7th Cir. 1999) (holding that
“excessive noise” is a deprivation serious enough to' meet the objective component of the Eighth
Amendment); see also, e.g., Keenan v. Hall, 83 F.3d 1083, 1090 (Sth Cir. 1996) (allegations that
“at all times of day and night inmates were ‘screaming, wailing, crying, singing and yelling,’
coften in groups, and that there was 2 “constant, loud banging,” were sufficient to avoid summary

" judgment); Antonelli, 81 F.3d at 1433 (holding that allegation of noise that “occurred every

night, often all night, interrupting or preventing [a detainee’s or prisoner’s] sleep™ stated a claim™ .
under the Fifth or Eighth Amendment). As experienced by detainees wha spend the vast
majority of their time confined in their cells, however, the white noise used by the CIA in the
walkways of its detention facilities is not remotely comparable with the noise at issue in these -
cases. In addition, none of these decisions addressed noise that was employed by prison
administrators in direct furtherance of manifestly important security objectives, There is nothing
in the case law or in common sense to suggest that the limited use of noise loud enough to black

. communications among extremely dangerous individuals under conditions analogous to those at

the CIA detention sites, but not louder than an ordinary conversation, and certainly not loud
enough to cause harm or.interfere with sleep, amounts to the kind of “punishment” proscribed by
the Fifth or Eighth Amendments. In sum, the white noise at issue here is carefully tailored to
advance the CIA’s interest in institutional security whtle mrmmmng the discomfort of the
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s its detention facilities under constant illuminatio:

The light, however, is not unusually bright.- Jd We

understand that detainees are provided eyeshades or blankets, which they may use to block out

light by covering.their eyes while sleeping. Cf. Chavarria v. Stacks, No. 03-40977, 102 Fed.

Appx. 433, 437 (5th Cir. 2004) (unpublished) (Reavley, 1., specially concurring) (noting that
judicial attention to prisonei’s constant ilfumination oomplamt is “much ado about nothing”
because “[a] little cloth over his eyes would solve the problem”). In addition, we understand,

- and think it significant, that the CIA has observed no adverse effects on any detainee’s sleep asa
result of the constant illumination, suggesting that the burden imposed by this condition of .
confinement is relatively minimal. s

Also relevant to our analysis are the holdmgs of several courts that constant light, even
for pretrial detainees, does not violate the Fifth Amendment, at least where that illumination is
.~reasonably related to the government’s legitimate objective of maintaining institutional security.
The Bighth Circuit in O ‘Donnell v. Thomas, 826 F.2d 788 (8th Cir. 1987), for example, held that
a pretrial detainee, held for over half a year in a cell with “continuous lighting” and who alleged
he could not sleep, failed to establish a constitutional violation because the lighting was “not
unreasonable given the need for jail security and the need to monitor [the detainee],” who had
tried to kill himself. Jd. at 790. See also Chavarria, 102 Fed. Appx. at 436 (holding that.a
“policy-of canstant illumination” is “reasonably related” to the legitimate interest of * ‘guard
security’”); Shannon v. Graves, No. 98-3395, 2000-WL 206315, at *13 (D. Kan. Jan. 5, '2000)

. (unpublished) (stating that facility “officials need lights to obserye inmate activity in ce][s to
‘maintain safety and security” and that “[sJuch concerns are 2 legitimate interest”); Fillmorev. .
Ordonez, 829 F. Supp. 1544, 1568.(D. Kan. 1993) (holding “as a matter of law that the electronic
surveillance system, with its around-the-clock beeping and soft lighting, was reasonably related
to the maintenance of internal security of the [pretrial detention facility], and as such did not
amount to punishment prohibited by the Due Process Clause”). Similarly, in Ferguson v. Cape
Girardeau County, 88 F.3d 647 (8th Cir. 1996), the Eighth Circuit held that pretrial detention
“under bright lights, which were on twénty-four hours a day,” was reasonably related o a
legitimate government interest of “keep[ing] the detainee under observation for both his medical
condition as well as general safety concerns,” and thus did not violate the detainee’s Fifth

' Amendment rights, 7d. at 650, Although, in that case, the detaines was confined under bright
lights for a relatively short duration, the court of appeals, which applied 4 “totality of the
circumstances” analysis, did not suggest that the limited duration was a precondition to finding .
constant light 1o be constitutional. /d. at 650."° .

) We recognize that detention with constant illumination has been held unconstitutional _
under certain circumstances. For example, in Keenan v. Hall, 83 F.3d 1083 (9th Cir.. 1996), the
Ninth Circuit held that “[t]here is no legitimate penological justification for requiring [inmates]

' In dicta, the Supreme Court recently suggested that constant light in cells holding high-risk detainees
“may well be necessary and appsopriate in light of the danger that high-risk inmates pose both to prison officials and
to other prisoners” Wilkinsor v, Austin, 125 8, CL 2384, 2395 (2005). This suggestion applied even where “an
Jinmate who attempts to shield the light lo sleep [was] subject to further discipline.” J4. at 2389,
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to suffer physical and psychological harm by living in constant ilfumination. This practice is

unconstitutional.” Jd. at 1090 (alternations in original) (quoting LeMaire v. Maass, 745 F. Supp.
623, 636 (D, Or. 1990), vacated on other grounds, 12 F.3d 1444, 1458-59 (0th Cir. 1993)). The
court concluded that summary judgment against a convicted prisoner was inappropriate where
the prisoner alleged that his cell’s constant illumination caused him “‘grave sleeping problems’
and other mental and psychological problems.” Jd. at 1091 (quoting plaintiff’s amended
complaint and motion). Likewise, the district court opinion concluded that although constant
illumination is a legitimate security measure “[i]n the abstract,” it was unconstitutional where
there was “no evidence” that facility staff needed to, or even attempted to, monitor the cells 24
hours a day. LeMaire, 745 F: Supp. at 636. Likewise, in Shepherd v. Ault, 982 F. Supp. 643,
648 (N.D. Iowa 1997), the court found that the plaintiff stated an Eighth Amendment claim
where he alleged that constant illumination of his cell prevented him from sleeping, and where
there were triable issues regarding the facility’s need or desire to monitor his cells 24 hours a
day. That case also suggested that “different inferences arise oancemmg the effects of constant
illumination when exposure to that condition is long term.” Jd. . "

The vnique cifcumstances of the CIA’s detention facilitiés constitute grounds to
distinguish these cases. As noted above, however, the circumstances of the CIA’s program’
demonstrate a special need for 24-hour monitoring. See id. at 645 (noting that “[t]he reason
for . .. mixed results on “constant illumination’ claims . . . is that such cases are fact-driven”).
The CIA’s interest in observing the detainees at all times is acute. Because the CIA detains only

-extremely dangerous individuals whom it has determined to pese serious threats to the United

States or to be planning terrorist attacks, see supra p. 12, its interest in being able to observe its
detainees at all times is considerably greater, in most circumstances, than the need to keep a

* pretrial detainee under constant surveillance in a U.S, prison orjail. The uniquely vulnerable

nature of the CIA’s detention facilities further heiphtens the need for special means of securing
those facilities from within. As described above,

the CIA must house extremely dangerous terrorist detainees; who often have
significant training in the making and use of improvised weapons.

These unique characteristics of the CIA detention facilities make the use of unusual
security conditions like constant illumination defensible irt a way that such a condition might not
be in a more traditional facility. By keeping the facilities under constant illumination and closed-
circuit surveillance, the CIA is attempting to do with techinology what other detention facilities
do with architecture or manpower. Accordingly, our analysis of the use of illnmination is limited
to the CIA’s covert detention facilities and would not necessarily carry over to more permanent

-prisons where alternative ways of keeping watch over defainees might be possible. Trndeed, we

find it relevant that the CIA has considered, only to reject as impracticable or inadequate,

alternative methods of keeping detainees under surveillance,
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constant illumination further illustrates the nexus between the CIA’s security needs and the-
condition it has imposed.

We therefore conclude that the use of constant ﬁ!&mmatlon, under these special
circumstances, satisfies the substantive F;ﬁh Amendment standard m!cvant here, and thus is

consistent with the DTA.

6. The CIA’S purpose in shackling detainees is to enhance security “in all aspects of
detainee management and movement.” Standard Conditions of CIA Detention at 3. The use of -
shackles is calibrated to advance this purpose: the number of hours per day that a detainee is
shackled is directly linked ta the security threat that the detainee has been shown to pose to
detention facility staff. /d We understand,and think it highly significant, that detainees are not
shackled while in their cells unless they are a demonstrated threat to themselves or to facility
personnel while in their cells. Thus, although detainees whose demonstrated history of
misconduct has shown them to pose a serious threat, or who otherwise are reasonably believed to - -
be exceptionally dangcrous might wear shackles at all times, others might be shackled only

, when CIA personnel are in the room with them, such as during an interrogation session. /d You
reeent[y informed us that, at present, no detainee is shackled 24 hours per day.

 Also significant to our analysis is our understanding that de.-lamees, while shackled, are
able to walk comfortably and that the shackles are fitted “in such a manner as to not restrict the
flow of blood or cause any bedily i mjury » Standard Conditions of CIA Detention at 3. This fact
helps confirm that such shackling is in fact telated to the CIA’s interest in security and that.it
does not cross the line into impermissible punishment. Indeed, our conclusion might well be
different were detainees routinely shackled without any individualized determination about the
security risks they pose or in such 2 way as to cause them physical pain or suffering. Cf.
Williams v. Burton, 943 F.2d 1572, 1574-75 (11th Cir. 1991) (per curiam) (keeping a prisoner in
four-point restraints; even for more than twenty-four hours at a time, does not violate the Eighth
Amendment where no actual injury is inflicted): But'to shackle a demonstrably violent or
escape-minded detainee while he is in close proximity to CIA personnel, where the shackles are
merely a restraint and not a source of injury, undoubtedly has a direct connection to the CIA’s
interest in protecting its facilities and its employees. Used in that careful way, shackling is not
intended as punishment and cannot be said 1o be so excessive in relation to the legitimate
objective it advances that it can only be understood as punishment.

Shackling, moreover, is a condition of confinement that is addressed in the case law,
- Courts have often rejected constitutional claims alleging impermissible shackling. For example,
in Keenan v. Hall, 83 F.3d 1083 (9th Cir. 1996), a prisoner asserted an Eighth Amendment claim
* based on his allegation that “every time [prison] guards moved him from his cell, they placed
him in restraints that caused pain and cuts.” Jd at 1092. The court of appeals, however, rejected
that claim, concluding that, “for the protection of staff and other inmates, prison authorities may
place a dangerous inmate in shackles and handcuffs when they move him from his cell.” /d.
Likewise, in LeAaire v. Maass, 12 F3d 1444, 1457 (9th Cir. 1993), the court of appeals rejected -
an Eighth Amendment claim brought by prisoners who were put in handcuffs and shackles when
removed from their cells to shower, stating that the claim was “manifestly without merit.,” In
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also upheld the use of in-cell restraints, concluding that, where used to control behavior of
dangerous prisoners and maintain security, the use of such restraints does not violate the Eighth
Amendment. Jd. at 1460, Finally, in Bruscino v. Carlson, 854 F.2d 162 (7th Cir. 1988), the
court of appeals found that a maximum security prison’s policy of handcuffing an inmate and
shackling his legs whenever he is outside his cell was a “reasonable measure in view of the -
history of violence at the pnson and the mcumgible, undeterrable character of the inmates.” /d

at 166.

We therefore conclude that the CIA’s use of shackling, as you have desc.nbed ittous, is
sufficiently refated to the CIA's objective of institutional security, and sufficiently upiikely to
cause needless hardship for detainees, that it does not constitute the kind of “cruel, inbuman, or
degrading treatment or punishment” prohibited by the DTA. -

C.

Thus far, we have analyzed the CIA’s conditions of confinement individually. Courts,
however, at least when evaluating an Eighth Amendment conditions-cf-confinement claim, tend
to take a totality-of-the-circumstances approach. As the Supreme Court has stated, “/s/ome
conditions of confinement may establish an Eighth Amendment violztion ‘in combination’ when
each would not do so alone.” Wilson v. Seiter, 501 U.S. 294, 304 (1991); see also Palmer v.
Johnson, 193 F.3d 346, 353 (5th Cir. 1995) (stating that “we must consider the totality of the
specific circumstances that constituted the conditions of [the prisoner’s] confinement, with
particalar regard for the manner in which some of those conditions had a mutvally reinforcing -

- effect™); Bruscino v. Carlson, 854 F.2d 162, 166 (7th Cir. 1988) (“The whole is sometimes
greater than the sum of its parts: the cumulative effect of the indignities, depnvahons and
constraints to which inmates are subjected determines whether thcy are receiving cruel and

unusual punishment.”).

This totality-of-the-circumstances approach has its limits, however. Conditions of
confinement may give rise to a constitutional violation together, where they would not do so
alone, “only When they have a mutually enforcing effect.” Wilson, 501 U.S. at 305; see also . .

. Palmer, 193 F.3d at 353 (considering the manner in which certain conditions had a “mutually
reinforcing effect™); Bruscino, 854 F.2d at 166 (analyzing oondmons’ “cumulative effect”). The

Supreme Court has explained that

- [t]o say that some prison conditions may interact in this fashion is a far cry from
saying that all prison conditions are a seamless web for Eighth Amendment
purposes. Nothing so amorphous as “overall conditions” can rise to the level of

.cruel and unusual punishment when no specific deprivation of a single human
need exists. ; ;

We have examined the conditions of confinement employed by the CIA in its covert

detention program and see nothing to suggest that they might produce such an effect. In
particular, it does not appear that zny of the conditions render the detainees unusually susceptible

to ham‘l from any of t.he otha' cunditmns To the contrary, the evude.nce that we have considered
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reinforcing harmful effects of the conditions of detention, including by giving each detainee 2
quarterly psychological examination to assess how well he is adapting to his confinement. /d In
this way, the CIA has instituted procedures to ensuré that any unforeseen, mutually reinforcing
karmful effects of the conditions of confinement would be brought to the atfention of facility
personnel and addressed in an zppropriate manner, .

Nevertheless, we appmach this guestion with no illusions about the cumulative strain that
these conditions may impose on detainees. The detainee is isolated from most human contact, ..
confined to his cell for much of each da.y. under constant surveillance, 2nd is never permitted 2
moment to rest in the darkness 2nd privacy that most people seek during sleep. These conditions
are unrelenting and, in some cases, have been in place for several years. That these oondrtwus,
taken together and cxtende.d over an indefinite period, may exact a significant psychological toll

* illustrates the importance of the- medical monitoring conducted by the CIA. But CIA’s periodic

monitoring is not, on its own, sufficient to ensure the non-punitive nature of the combined
conditions. Instead, our determination that these conditions are pcrrmss:ble, even when used in
combination, rests ultimately on two critical points: (1) the detainees in question are
exceptionally dangerous terrorists who pose a serious and continuing threat to the United States -
and, by extension, the CIA pqrsonnel effectuating their detention; (2

ﬂnamre of the CIA facilities does not permit the use of other, suthctently ve,

© means of detecting and preventing threats against the security of the facilities. These points

lughl:ght that the CIA’s security concerns are not exaggerated and, indeed, that in many ways -
they exceed even those that exist in maximum security domestic prisons. Moreover, the CIA has
attempted to calibrate its conditions of confinement so that they not only directly advance its _
security interests, but so that they do so in ways that avoid causing the detainees excessive or
unnecessary hardship. We expect that the CIA will continue to engage in this calibration and
will be prepared to modify conditions of confinemént (whether for individual detainees or
collectively) if experience or new circumstances suggest that some of the conditions discussed
above are no longer needed to secure a particular facility or are in fact causing the detainees
unjustifiable harm. On the basis of current circumstances, however, we conclude that these
conditions, considered both individually and collectively, are oons;stem with the D'I'.A.16

'® On May 18, 2006, the Committee Against Torture-—a body established by Article 17 of the Convention
Against Torture (“CAT ")} —issued a sedes of recommendations pursuant to the Second Periodic Report of the Uniled
States to the Committes. In those recommendations, the Comumittes stated without elaboration or argument that the
detention of any person “in any secret detention facility under its de facto effective control , . . constitutes, per se, 2'
violation of the Convention.” As the Department of State has explained, the Committec's summary conclusion on
this issue is neither authoritative nor comrect. As an initial matter, the Committes’s mandate under Article 18 is
merely to make “suggestions,” not to serve as an authoritative interpreter of the Convention as a matter of
international law. Moreover, in arguing that incommunicade detention is unlawful, the Commitiee did not indicate
what provisions of the CAT such detention would violate, That omission is not surprising, as the CAT says nothing
whamoemabonlaﬂ'wdmgdﬂamsihcahzﬁiylomtcmmdcoﬂhcfaﬂtymwhmhlheymbdng
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For these reasons, and subject to all the limitations described above, we conclude that the
conditions of confinement that are the subject of your inquiry do not constitute “cruel, inhuman,

or degrading treatment or punishment” forbidden by the DTA.

. Please let us know if we may be of further assistance.

P

Steven G. Bradbary
Acting Assistant Atforney General
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U.S. Department of Justice

Office of Legal Counsel

Office of the Principal Deputy Assistant Attomey Geaeral [Pashington, D.C. 20530

July 20, 2007

. MEMORANDUM FOR JOHN A. RIZZO
ACTING GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY

Re: Application of the War Crimes Act, the Detainee Treatment Act, and Common Article 3
of the Geneva Conventions to Certain Techniques that May Be Used by the CIA in the
Interrogation of High Vakie al Qaeda Detainees

You have asked whether the Central Intelligence Agency may lawfully employ six
“enhanced interrogation techniques” in the interrogation of high value detainees who are
members of al Qaeda and associated groups. Addressing this question requires us to determine
whether the proposed techniques are consistent with (1) the War Crimes Act, as amended by the
Military Commissions Act of 2006; (2) the Detainee Treatment Act of 2005 and (3) the i
requirements of Common Article 3 of the Geneva Conventions. i

As the President announced on September 6, 2006, the CIA has operated a detention aud!
interrogation program since the months after the attacks of September 11, 2001. The CIA has
detained in this program several dozen high value terrorists who were believed to possess critical
information that could assist in.preventing future terrorist attacks, including by leading to the
capture of other senior al Qaeda operatives. In interrogating a small number of these terrorists,
the CIA applied what the President described as an “alternative set of procedures”—and what the
Executive Branch internally has referred to as “enhanced interrogation techniques.” These
techniques were developed by professionals in the CIA, were approved by the Director of the
CIA, and were employed under strict conditions, including careful supervision and monitoring,
in a manner that was determined to be safe, effective, and lawful. The President has stated that
the use of such techniques has saved American lives by revealing information about planoed |
terrorist plots. They have been recommended for approval by the Principals Committes of the
National Security Council and briefed to the full mmbershlp of the congressional intelligence
committees.




zoe secrer/ o o

Prior to the President’s announcement on September 6, 2006, fourteen detainees in CIA
custody were moved from the secret location or locations where they had been held and were
transferred to the custody of the Department of Defense at the U.S. Naval Base at Guantanamo
Bay, Cuba; no detainees then remained in CIA custody under this program. Now, however, the
CIA expects to detain farther high value detainees who meet the requirements for the program.
and it proposes to have six interrogation techniques available for use, as approprate. Tbc.C[A
has determined that these six techniques are the minimum necessary to maintain an effective
program designed to obtain critical intelligence.

The past eighteen months have witnessed significant changes in thé legal framework
applicable to the armed conflict with al Qaeda. The Detaines Treatment Act (“DTA"), which the
President signed on December 30, 2005, bars the imposition of “the cruel, unusual, [or] i
inhumane treatment or punishment prohibited by the Fifth, Eighth, and Fourteenth Amendments
to the United States Constitution™ on anyone in the custody of the United States Governmeat,
regardless of location or nationality. The President had required United States personnel to
follow that standard throughout the world as a matter o{ ‘policy prior to the enactment of the
DTA; the DTA requires compliance as a matter of law.

On June 29, 2006, the Supreme Court decided Hamdan v. Rumsfeld, 126 S. Ct. 2749
(2006), holding that the military commissions established by the President to try unlawful enemy
combatants were not consistent with the law of war, which at the time was a general requirement
of the Uniform Code of Military Justice. Common Article 3 of the Geneva Conventions was 2
part of the applicable law of war, the Court stated, because the armed conflict with al Qaeda
constituted a “conflict not of an international character.” The Court's ruling was contrary to thej
President’s prior determination that Common Article 3 does not apply to an armed conflict
across national boundaries with an international terrorist organization such as al Qaeda. See |
Memorandum of the President for the National Security Council, Re: Humane Treatment of al
Qaeda and Taliban Detainees at 2 (Feb: 7, 2002). '

The Supreme Court's decision ¢oncerning the applicability of Common Article 3
introduced a legal standard that had not previously applied to this conflict and had only rarely
been interpreted in past conflicts. While directed at conduct that is egregious and universally
condemned, Common Article 3 contains several vague and ill-defined terms that some could
have interpreted in a manner that might subject tnited States intelligence personnel to
unexpected, post hoe standards for their conduct. The War Crimes Act magnified the
significance of any disagreement over the meaning of these terms by making a violationof |
Common Article 3 a federal crime.

! Reflecting this policy, this Office canchuded seven months before enactment of the DTA that the six
enhariced interTogation techmiques discusséd herein complied with the substance of U.S. obligations under Article 16
of the Convention Against Torture and Other Inhuman or Degrading Treatment, 1465 UN.T.S. 85 ("CAT"). See
Memorandum for John A. Rizzo, Senior Deputy General Counsel, Central Intelligence Agency, from Steven G.
Bradbury, Principal Deputy Assistant Atomey General, Office of Legal Counsel, Re: Application ajbﬁd&d&am’
Obiigations Untder Article 16 of the Corvention Against Torture fo Ceriain Techniques that May Be Usedin the |
Interrogation of High Value ol Oasda Detainees (May 30, 2005). '
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The President worked with Congress in the wake of the Hamdan decision to provide cluir
legal standards for U.S. personnel detaining and interogating terrorists in the armed conflict
with al Qaeda, mobjectiveﬂmwasaq!ﬁeveﬂinthcwacmwlofthehﬁbqryCommmonsAa
of 2006 (“MCA™). Of most relevance here, the MCA amended the War Crimes Act, 18 U.S.C.
§ 2441, to specify nine discrete offenses that would constitute grave hm:l?u of Coum'on
Article 3. See MCA § 6(b). The MCA further implemented Common Asticle 3 by smungtha-t
the prohibition on cruel, inhuman, and degrading treatment in the DTA rw::he} conduct, r:lutsulq
of the grave breaches detailed in the War Crimes Act, barred by Common Aﬂ.}del Seeid
§ 6(c). The MCA left responsibility for interpreting the meaning and application of Common
Article 3, except for the grave breaches defined in the amended War Crimes Act, to the
President. To this end, the MCA declared the Gencva Conventions judicially unenforceable, see
id § 5(z), and expressly provided that the President may issue an interprétation of the Geneva
Conventions by executive order that is “authoritative . . . as a matter of United States law, in the;
same manner as other administrative regulations.” Id § 6(a).

This memorandum applies these new legal developments to the six interrogation 1
techniques that the CIA proposes to use with high value al Qacda detainees” Part I provides 2
brief history of the CIA detention program as well as a description of the program’s procedures,
safeguards, and the six enhanced techniques now proposed for use by the CIA. Part Il addresses
the newly amended War Crimes Act and concludes that none of its nine specific criminal

* This memorandum addresses the compliance of the six proposed Interrogation techniques with the two
statules and one trealy provision at issue. We previously have concluded that these techniques do not violate the
federal prohibition on torture, codified at 18 U.S.C. §§ 2340-2340A, See Memerandum for John A. l_lt:gzo, Senior .
Deputy General Counsel, Centrz] Intelligence Agency, from Stevea G. Bradbury, Principal Depuly Assistant :
Attorney General, Office of Legal Counsel, Re: Application of 18 U.S.C. §§ 2340-23404 to Certaln Techniques that
May Be Used in the Interrogation of a High Value al Qaeda Deloinee (May 10, 2005) (“Section 2340 Opinlon™, sée
also Memorandum for John A, Ri2zo, Senior Deputy General Counsel, Central Intelligence Agency, from Steven G.
Bradbury, Principal Deputy Assistant Attomey General, Office of Legal Counsel, Re: Application of 18 :
U.S.C, §§ 2340-2340A to the Combined Use of Certain Techniques In the Interrogation of High Value al Qaeda I
Detainees (May 10, 2005) (“Combined Use™) (concluding that the combined use of these techniques would not
violate the federal prohibition on torture). In addition, we have determined that the conditions of confinement in the
CIA program fully comply with the DTA and Common Article 3, and we do not address those conditions again heze.
Sze Memarandum for John A. Rizzo, Acting General Connsel, Central Intelligence Agency, from Steven G.
Bradbury, Acting Assistant Attorney General, Office of Legal Counsel, Re: Application of the Detainee Treatment
Act to Condittons of Confinement of Central Intelligence Agency Facilities (Aug, 31, 2006); Letier to John A. Rizzo,
Acting General Counsel, Central Intelligence Agency, from Steven G. Bradbiry, Acting Assistant Attorney Generdl,
Offics of Leo%aé) Counsel, Re: Application of Comman Article 3 1o Conditions of Confinement at CIA Facilities i
(Aug. 31, 2006). 3

Together with our prior opinions, the questions we discuss m this memorandum fully address the
polentially relevant sources of United States law that are applicable to the lawfulness of the CIA detentionand |
interrogation program. We understand that the CIA proposes to detain thesz persons at sites outside the teritory of
the United States and outside the Special Maritime and Territorial Jurisdiction of the United States ("SMTT"),as ;
defined in 13 U.S.C. § 7, and therefore other provisions in title 18 are not applicable. In addition, we understand |
that the CIA will not detzin in this program any person who is a prisoner of war under Asticle 4 of the Third Geneva
Conventicn Relative to the Protection of Prisoners of War, 6 US.T. 3316 (Aug. 12, 1945) ("GPW™) or a person
covered by Article 4 of the Fourth Geneva Convention Relative 1o the Protection of Civilian Persons in Time of
War, 6 US.T. 3516 (Aug. 12, 1949) ("GCV™), and thus the provisions of the Geneva Conventions other than ]
Common Article 3 also do not apply here. :
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offenses prohibits the six techniques as proposed to be employed by the CIA. InPart OL we
consider the DTA and conclude that the six techniques as proposed to be employed would satisfy
its requirements. The War Crimes Act and the DTA cover a subsm}tial measure of the conduct
prohibited by Common Article 3; with the assistance of cur conclusions in Parts II znd 118 )
Part TV explains that the proper interpretation of Common Article 3 does not prohibit the United
States from employing the CIA’s proposed interrogation techniques.

To make that determination conclusive under United States law, the President may
exercise his authority under the Constitution and the Military Commissions Act to issue an
executive order adopting this interpretation of Common Article 3. We understand that the
President intends to exercise this anthority. We have reviewed his proposed executive order:
The executive order is wholly consistent with the interpretation of Common Article 3 provided
herein, and the six proposed interrogation techniques camply with each of the executive order’s!
terms.

A,

The CIA now proposes to operate a limited detention and interrogation program pursu
to the authority granted by the President The CIA does no
intend for this program to involve long-term detention, or to serve a purpose similar to that of the
U.S. Naval Base at Guantanamo Bay, Cuba, which is in part to detain dangerous enemy i
combatants, who continue to pose a threat to the United States, until the end of the armed |
conflict with al Qaeda or until other satisfactory arrangements can be made. To the contrary, tiie
CIA currently intends for persons introduced into the program to be detained only so long as is
necessary to obtain the vital intelligence they may possess. Once that end is accomplished, the
CIA intends to transfer the detainee to the custody of other entities, including in some cases the
United States Department of Defense.’ ’

? This farmula has been followed with regard to one person beld in CIA custody since the President's
September 6, 2005 remarks during which he 2nnounced that the program was emply at that ime. The CIA took
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of persons to whom the CIA may apply interrogation technigues is also

detainees who meet that standard, however, the CIA does not propose to use enhanced
interrogation techniques unless the CIA has made three additional determinations. First, the C1/
must conchide that the detainee is a member or agent of al Qaeda or its affiliates and is likely to
possess critical intelligence of high value to the United States in the Global War on Terros, a5 |
I

s

further described below. Second, the Director of the CIA must determine that cnhanced '
interrogation methods are needed to obtain this crucial information because the d‘etamea s
withholding or manipulating intelligence or the threat of imminent attack leaves insufficient time

_ for the use of standard questioning. Third, the enhanced techniques may be used with 2

particular detainee only if; in the professional judgment of qualified medical personnel, there ar¢
no significant medical or psychological contraindications for their use with that detainee. i

~ The program is limited to persons whom the Director of the CIA determines to be a
member of or a part of or supporting al Qaeda, the Taliban, or associated terrorist organizations
and likely to possess information that could prevent terrorist attacks against the United States of
its interests or that could help locate the senior leadership of al Qaeda who are conducting its
campaign of terror against the United Staies," Over the history of its detention and interroga_timl’l
program, from March 2002 until today, the CIA has had custody of a total of 98 detainees in the
program. Of those 98 detainees, the CIA has only used enhanced techniques with a total of 30.
The CIA has told us that it believes many, if not all, of those 30 detainees had received training
in the resistance of interrogation methods and that al Qaeda actively seeks information regarding
U.S. interrogation methods in order to enhance that training,

2

The CIA has informed us that, even with regard to detainees who are believed to possess
high value information, enhanced techniques would not be used unless normal debriefing i
methods have been ineffective or unless the imminence of a potential attack is believed notto |
allow sufficient time for the use of other methods. Even under the latter circumstance, the f
detainee will be afforded the opportunity to answer questions before the use of any enhanced
techniques. In either case, the on-scene interrogation team must determine that the detainee is
withholding or manipulating information. The interrogation team then devélops 2 written
interrogation plan. Any interrogation plan that would involve the use of enhanced techniques

custody of ‘abd al-Hadi al

2007, the CIA placed al-Hadi in the custody of the Department of Defense,

‘ The CIA informs us that it currently views possession of information reganding the location of Osama bi
Laden or Ayman al-Zawahiri as warranting application of enhanced techniques, if other conditions are meL. blm
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" Detainee Rendition, Interrogation and Detention at 9 (Dec. 2004) ("OMS Guidelines™). Tn

must be personally reviewed and approved by the Director of the Central Intelligence Agency.
Each approval would last for no more than 30 days.

3

The third significant precondition for use of any of the enhanced techniques is a careful
evaluation of the detainee by medical and psychological professionals from the CIA”s Office of
Medical Services (“OMS™), The purpose of these evaluations is to ensure the detainee’s safefy
all times and to protect him from physical or mental harm. OMS personnel are not involved in
the work of the interrogation itself and are present solely to easure the health and the safety of
the detainee. The intake evaluation includes “a thorough initial medical assessment . . . witha |
complete, documentzd history and a physical [examination] 2ddressing in depth any chronic or
previous medical problems.” OMS Guidelines on Medical and Psychological Support to

-+

addition, OMS personne! monitor the detainee’s condition throughout the application of
enhanced techniques, and the interrogation team would stop the use of particular techniques or
hait the interrogation altogether if the delzinee’s medical or psychological condition were to
indicate that the detainee might suffer significant physical or mental harm. See Section 2340
Opinion at'5-6. Every CIA officer present at an interrogation, including OMS personnel, has the
authority and responsibility to stop a technique if such harm is cbserved.

B.

The proposed interrogation techniques are only one part of an integrated detention and
interrogation program operated by the CIA. The foundation of the program is the CIA’s
knowledge of the beliefs and psychological traits of al Qaeda members. Specifically, members
of al Qaeda expect that they will be subject to no more than verbal questioning in the hands of
the United States, and thus are trained patiently to wait out U.S. interrogators, confident that they
can withstand U_S. interrogation techniques. At the same time, al Qaeda operatives believe that
they are morally permitted to reveal information once they have reached a certain limit of
discomfort, The program is designed to dislodge the detainee’s expectations about how he will
be treated in U.S. custody, to create a situation in which he feels that he is not in control, and to
establish a relationship of dependence on the part of the detainee. Accordingly, the program’s
intended effect is psychological; it is not intended to extract information through the imposition
of physical pain.




resist such techniques. The SERE program provided empirical evidence that the techniques 2
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The CIA has designed the techniques to be safe. Importantly, the CIA did not crezte the
proposed intesrogation techniques from whole cloth. Instead, the CIA ad_aptcd uch of the
techniques from those used in the United States military's Survival, _Ev-as:on. Resistance, and
Escape (“SERE”) training. The SERE program is designed to familiarize U_.S. troops with
interrogation techniques they. might experience in enemy custody and to train these troops to |

used in'the SERE program were safe. As a result of subjecting hundreds of thm.samds of militany
personnel to variations of the six techniques at issue here over decades, thenulnaryhas_a long
experience with the medical and psychological effects of such techniques. The CIA reviewed
the military’s extensive reports concerning SERE training. Recognizing that 2 detainee in Cla
custody will be in a very different situation from U.S. military personnel who experienced SERE
training, the CIA nonetheless found it important that no significant or Jasting medical or |
psychological harm had resulted from the use of these techniques on U.S. military personnel over
many years in SERE training.

All of the techniques we discuss below would be applied only by CIA personnel who arf
highly trained in carrying out the techniques within the limits set by the CIA and described in |
this memorandum. This training is crucial—the proposed techniques are not for wide 9
application, or for use by young and untrained personnel who might be more likely to misuse of
abuse them. The average age of 2 CIA interrogator authorized to apply these techniques is 43, I
and many possess advanced degrees in psychology. Every interrogator who would apply these |
enhanced techniques is trained and certified in a course that lasts approximately four weeks,
which includes mandatory knowledge of the detailed interrogation guidelines that the CIA has
developed for this program, This course entails for each interrogator more than 250 hours of
training in the techniques and their limits. An interrogator works under the direct supervision of
experienced personnel before he is permitted principally to direct an interrogation. Each i
interrogator has been psychologically screened to minimize the risk that an interrogator might ;
misuse any technique. We understand from you that these procedures ensure that all
interrogators understand the design and purpose of the interrogation techniques! and that they |
will apply the techniques in accordance with their authorized and intended use.

. The CIA proposes to use two categories of enhanced interrogation techniques:
conditioning techniques and corrective techniques. The CIA has determined that the six
techniques we describe below are the minimum necessary to maintain an effective program for
obtaining the type of critical intelligence from a high value detainee that the program is designe
to elicit. . ] . :

(=9

* In describing and evaluating the proposed techniques in this Memorandum, we are assisted by the
experience that CIA interrogators and medical persomnel have gained through the past administration of enhanced
interrogation techniques prior to the enaciment of the DTA. At that time, those techniques were designed by CIA
personnel to be safe, and this Office found them fo be lawful under the then-applicable legal regimes (L2, before the
enactment of the DTA and the MCA and the Supreme Courf's decision in Homdon). See supraatn2. You have |
informed us that the CIA's subsequent experienct in conducting the program has confirmed that judgment. ;
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 his basic human needs and to bring the detaines to the point where he finds it permissible,

1. Condifioning teckniques

You have informed us that the proposed conditioning techniques are integral tothe
program's foundational objective—to convince the detzince that he does not have control over

consistent with his beliefs and vzlues, wﬁsdos:thcinfmmaﬁenbcism Ym{hzve also
told us that this approach is grounded i linowiedge of 2l Qaeda training, which )
authorizes the disclosure of information at such a point. The specific conditioning techniques

issue here are dietary manipulation and extmded sleep deprivetion.

Dietary manipulation would involve substituting a bland, commercial liquid meal fora
detainee’s normal diet. As 2 guideline, the CIA would use a formula for calorie intake that
depends on a detainee’s body weight and expected level of activity. This formulz would ensure!
that calorie jntake will always be at least 1,000 kcal/day, and that it usually would be )
significantly higher.® By comparison, commercial weight-loss programs used within the United
States commonly limit intake to 1,000 keal/day regardless of body weight. CIA medical officers
ensure that the detainee is provided and accepts adequate fluid and nutrition, and frequent
monitoring by medical personnel takes place while any detainee is undergoing dietary
menipulation. Detainees would be monitored at all times to ensure that they do not lose more
than ten percent of their starting body weight, and if such weight loss were to occur, application;
of the technique would be discontinued. The CIA also would ensure that detainees, at a
minimum, drink 35 mi/kg/day of fluids, but a detainee undergoing dietary manipulation may
drink as much water as he reasonably pleases.

Extended sleep deprivation would invelve keeping the detainee awake continuously for
up to 96 hours. Although the application of this technique may be reinitiated after the detainee is
allowed an opportunity for at least eight uninterrupted hours of sleep, CIA guidelines provide |
that a detainee would not be subjected to more than 180 hours of total sieep deprivation during |
one 30-day period.” Interrogators would employ extended sleep deprivation primarily to weaken
a detainee’s resistance to interrogation. The CIA knows from statements made by al Qaeda
members who have been interrogated that al Qaeda operatives are taught in training that it is
consistent with their beliefs and values to cooperate with interrogators and to disclose
information once they have met the limits of their ability to resist. Sleep deprivation is effective

in safely inducing fatigue as one means to bring such operatives to that point. |-

’Thaﬂ.‘.gmaﬂyfollowsasag'uiddineaa]uﬁemquhmwfmowday+lﬂ keal/kg/day. This
quantity is multiplied by 1.2 for a sedentary activity level or 1.4 for a moderale activity level, Regardless of this
formula, the recommended minimum caloris intake js 1500 keal/day, and in no event is the detainee allowed to
receive less than 1000 keal/day. The guideline caloric intake for 2 detaines who weighs 150 pounds (approximately
68 kilograms) would therefore be nearfy 1,900 kcal/day for sedentary activity and would be more than 2,200 i
kcal/day for moderate activity. '

 In this memorandum we address only the lawfulness of a period of continuous sleep deprivation of no
mare than 96 hours. Should the CIA detenmine that it would be necessary for the Director of the CIA to approve zn
extension of that period with respect to a particular detaines, this Office would provide additional guidance on the |
application of the 2pplicable legal standards to the facts of that particular case. '

8




-

B8 smemes e m—e—

==

" significant security risk and would interfere with the effectiveness of the technique, a detainee
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The CIA uses physical restraints to prevent the detainee from falling asleep. The
detainee is shackled in a standing position with his hands in front of his body, which prevents
himﬁ‘omfallingasleepbhtaﬁbwslﬁmtammmndwiﬂﬁnamo-mﬂfree-foo%cﬁame%aswa;
The detaines’s hands are generally positioned below his chin and above his heart.” Standing for:
such an extended period of time can cause the physical effects that we describe below. We are
told, and we understand that medical studies confirm, that clinically significant edema (an
excessive swelling of the legs and feet due to the building up of excess fluid) may occur after an
extended period of standing. Due to the swelling, this condition is easily diagnosed, and medical
personnel would stop the forced standing when clinically significant symptoms of edema were
recognized. In addition, standing for extended periods of time produces muscle stress. Though
this condition can be uncomfortable, CIA medical personnel report that the muscle stress
associated with the extended sleep deprivation technique is not harmful to the detainee and that
detainees in the past have not reported pain. '

The detainee would not be allowed to hang by his wrists from the chains during the
administration of the technique. If the detaines were no longer able to stand, the standing
component of the technique would be immediately discontinued. The detaines would be
monitored at all times through closed circuit television. Also, medical personnel will conduct
frequent pgysi'cal and psychological examinations of the detainee during application of the
technique.

We understand that detainees undergoing extended sleep deprivation might experience
“unpleasant physical sensations from prolonged fatigue, including a slight drop in body
temperature, difficulty with coordinated body movement and with speech, nausea, and blurred
vision.” Section 2340 Opinion at 37; see also id. at 37-38; Why We Sleep: The Functions of
Sleep in Humans and Other Mammals 23-24 (1998). Extended sleep deprivation may cause
diminished cognitive functioning and, in a few isolated cases, has caused the detainee to
experience hallucinations. Medical personnel, and indeed all interrogation team members, are
instructed to stop the use of this technique if the detainee is observed to suffer from significant
impairment of his mental functions, including hallucinations. We understand that subjects
deprived of sleep in scientific studies for significantly longer than the CIA's 96-hour limit on
continuous sleep deprivation generally return to normal neurological functioning with one night|
of normal sleep. See Section 2340 Opinion at 40.

Because releasing a detainee from the shackles to utilize toilet facilities would present a

_'mdesthisshakﬁugmasmﬂngmdmkon the 96-hour limit for the proposed sleep
deprivation technique. Similarly, with regard to the overall slezp deprivation limit of 180 hours, the CIA does not |
apply the shackling procedures for more than a total of 180 hours in one 30-day period. !

'demm&mmmMpMMlemmsz
condition does not permit him 1o stznd for an extended period, or if a detainee develops physical complications
extended standing, such as clinically significant edema or muscle stress, Dhen intemogators may use an altemative |
method of sleep deprivation. Under that method, the detainee would be shackled 1o 2 small stool, effective for -
supporting his weight, but of insufficient width for him to keep his balance during rest.’

9




undergoing extended sleep deprivation frequently wears a disposable undergarment designed f’o!
adults with incontinence or emuresis. The undergarments are checked and changed regularly, an
the detainee’s skin condition is monitored. You have informed us that undergarments are uwi-

solely for sanitary and health reasons and not to humiliate the detainec, and that the detainee will
wear clothing, such as a pair of shorts, over the under-garment during application of the |
technique. - . ;

2. Corrective techmigues

Corrective techniques entzil some degree of physical contact with the detainee.
Importantly, these techniques are not designed to inflict pain on the detainee, or to use pain to ]
obtain information. Rather, they are used “to correct [or] startle.” Background Paper at 5. Thi
category of techniques, as well, is premised on an observed feature of al Qaeda training and
mentality—the belief that they will not be touched in U.S. custody. Accordingly, these
techniques “condition a detainee to pay attention to the interrogator’s questions and . . . dislodge
expectations that the detaines will not be touched” or that a detainee can frustrate the
interrogation by simply outlasting or ignoring the questioner, Section 2340 Opinion at 9. There
are four techniques in this category.

The “facial hold” is used to hold a detainee's head temporarily immobile during
interrogation. One opea palm is placed on either side of the individual's face. The fingertips are
kept well away from the individual's eyes. The facial hold is typically applied for a period of
only a few seconds.

The “attention grasp” consists of grasping the individual with both hands, one band on
each side of the collar opening, in a controlled and quick motion. In the same motion as the
grasp, the individual is drawn toward the interrogator. The interrogator uses a towel or other |
collaring device around the back of the detainee’s neck to prevent any whiplash from the sudden
motion. Like the facial hold, the attention grasp is typically applied for a period of only a few |
seconds.

The “abdominal slap” involves the interrogator’s striking the abdomen of the detainee
with the back of his open hand, The interrogator must have no rings or other jewelry on his han
or wrist. The interrogator is positioned directly in front of the detainee, no more than 18 inches
from the detainee. With his fingers held tightly together and fully extended, and with his palm
toward his own body, using his elbow as a fixed pivot point, the interrogator slaps the detainee i
the detainee’s sbdomen. The interrogator may not use a fist, and the slap must be delivered
above the navel and below the stemum.

f=

With the “insult (or facial) slap,” the interrogator slaps the individual’s face with fingers
slightly spread. The hand makes contact with the area directly between the tip of the individual"ls
chin and the bottom of the comesponding earlobe. The interrogator thus “invades™ the !
individual’s “personal space.” We understand that the purpose of the facial slap isto induce |
shock or surprise. Neither the abdominal slap nor the facial slap is used with an intensity or
frequency that would cause significant pain or harm to the detainee.

roe secrs [ o<
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Medical and psychological personnel are physically present o otherwise ob'se.rving )
whenever these techniques are applied, and either they or any other member oft'he interrogation
team will jntervene if the use of any of these techniques has 2n unexpectedly painful or harmful
psychological effect on the detainee.

In the analysis to follow, we consider the lawfulness of these six techniques boﬂg
individually and in combination. You have informed us, however, that one of the techniques—
sleep deprivation—has proven to be the most indispensable to the effectiveness of the
interrogation program, and its absence would, in all likelihood, render the remaining techniques
of little value. The effectiveness of the program depends upon persuading the detainee, early in
the application of the techniques, that he is dependent on the interrogators and that he lacks
control over his situation. Sleep deprivation, you have explained, is crucial to reinforcing that ]
the detainee can improve his situation only by cooperating and providing accurate information.
The four corrective techniques are employed for their shock effect; because they are so carcfully
limited, these comective techniques startle but cause no significant pain. When used alone, they|
quickly lose their value. If the detainee does not immediately cooperate in response to these
techniques, the detainee will quickly Jeam their limits and know that he can resist them. The
CIA informs us that the corrective techniques are effective only when the detaines is first placed
in a baseline state, in which he does not believe that he is in control of his surroundings. The
conditioning technique of sleep deprivation, the CIA informs us, is the least intrusive means
available to this end and therefore critical to the effectiveness of the interrogation program.

IL

The War Crimes Act proscribes nine criminal offenses in an armed conflict covered by
Common Article 3 of the Geneva Conventions,'® See 18 U.S.C. § 2441(c)(3). To list the
prohibited practices is to underscore their gravity: torture, cruel and inhuman treatment,
performing biological experiments, murder, mutilation or maiming, intentionally causing serious
bodily injury, rape, sexual assault or abuse, and the taking of hostages.

We need not undertake in the present memorandum to interpret all of the offenses set
forth in the War Crimes Act. The CIA’s proposed techniques do not even arguably implicate six
of these offenses—performing biological experiments, murder, mutilation or maiming, rape,
sexual assault or abuse, and the taking of hostages, See 18 U.8.C. §§ 2441(d)(1XC), (D), (B).
(G), (H), and (T). Those six offenses borrow from existing federal criminal law; they have well+
defined meanings, and we will not explore them in depth here."! : i

' The Assistant Attorneys General for National Security and for the Criminal Division have reviewed and
concur with Part IT's interpretation of the general legal standards applicable to the relevant War Crimes Act
offenses.

"' Although the War Crimes Act defines offenses under the Geneva Conventians, it is our domestic Law that

guides the interpretation of the Act’s stztutory terms, Congress has provided that “no foreign or international sourde
of law shall supply a basis for a nile of decisicn in the courts of the United States in interpreting the” prohibitions
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‘and monitoring applied by the CLA—does not violate the federal torture statute. See
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Some features of the three remaining offénses—torture, cruel and inbuman freatment, and
intentionally causing serious bodily injury—may be implicated by the proposed techniques and
so it is necessary for us to examine them. Even with respect to these offenses, however, we
conclude that only one technique—extended sleep deprivation—requires significant discussion,

although we briefly address the ather five tedm_iques as appropriate.’?

First, the War Crimes Act prohibits torture, in a manner virtually identical to the
previously existing federal prohibition on torture in 18 U.S.C. §§ 2340-2340A_ Sez 18 I.!.S.C.
§ 2441(d)(1)(A). This Office previously concluded that each of the mrrenﬂy_pmpoaed six
techniques, including extended sleep deprivation—subject to the strict conditions, safeguards, |

Memorandum for John A. Rizzo, Senior Deputy General Counsel, Central Intelligence Ageacy.
from Steven G. Bradbury, Principal Deputy Assistant Attomey General, Office of Legal
Counsel, Application of 18 U.S.C. §§ 2340-2340A to Certain Techniques That May Be Used in
the Interrogation of a High Value al Qaeda Detainee (“Section 2340 Opinion’™) (May 10, 2005).
As we explain below, our prior interpretation of the torture statute resolves not only the proper
interpretation of the torture prohibition in the War Crimes Act, but also several of the issues
presentéd by the two other War Crimes Act offenses at issue.

Second, Congress created a new offense of “cruel and inhuman treatment” in the War
Crimes Act (the “CIT offense™). This offense is directed at proscribing the “cruel treatment” and
inhumane treatment prohibited by Common Article 3 of the Geneva Conventions. See GPW Art
3911, 1(2). In addition to the “severe physical.or mental pain or suffering™ prohibited by the
torture statute, the CIT offense reaches the new category of “serfous physical or mental pain or
suffering.” The offense’s separate definitions of mental and physical pain or suffering extend 10|
a wider scope of conduct than the torture statute and raise two previously unresolved guestions
when applied to the CIA’s proposed techniques. The first issue is whether, under the definition
of “serious physical pain of suffering,” the sleep deprivation technique intentionally inflicts 2 . |
“bodily injury that involves . . . a significant impairment of the function of a bodily member . . .|
or mental faculty,” 18 U.S.C. § 2441(d)(2)(D), due to the mental and physical conditions that can
be expected to accompany the CIA’s proposed téchnique. The second question is whether, under
the defipition of “serious mental pain or suffering,” the likely mental effects of the.sleep I
deprivation technique constitute “serious and non-transitory mental harm.” Under the i
procedures and safeguards proposed to be applied, we answer both questions in the negative. |

enbmerating grave breaches of Common Article 3 in the War Crimes Act. MCA § 6(a)(2). In (he context of

construing Common- Article 3, however, we do find that Congress has set forth definitions under the War Crimes
Act that are fully consistent with the understanding of the same terms reflected in such international sources, See |
infra at 51-52, 61-64.

" For example, because the corrective techniques involve some physical contact with the detainee, e
extent to which those techniques implicate the War Crimes Act merits same consideration. As we explain at varions
points below, however, the mildness of thess tachniques and the procedures under which they are used leave them
outside ths scope of the War Crimes Act.
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ird, the War Crimes Act prohibits intentionally causing “serious bodily injury” (the
“SBI oﬂ'Te}zrs!:‘“). The SBI offense rf:;.:lb only one additional question with regz.n{i to ﬂic sleep
deprivation technique—whsther the mental and physical conditions that may arise during that
technique, even if not “significant impairment{s]” under the CIT offense, are mcd
impai under the SBI offense. Compare 18 U.S.C. § 2441(d)(2)(i), withid
§ 1365(h)(3)(). Consistent with our prior analysis of the similar requirement of ':pu'olmged
mental harm” in the torture statute, we conclude that these conditions would not trigger the
applicability of the SBI offense.”

'3 n the debate over the Military Commissions Act, Members of Congress expressed widely differing
ﬁmmmh&mawwﬂmmmmmmﬁm In light of these
divergent views, we do not regard the legistative history of the War Crimes mmﬂlls. as
illuminating, although we note that several of those most closely involved in drafting the Act stated that the lerms
did not address any particular techmiques. As Rep. Duncan Huntter, the Chairman of the Housé Armed Services
Commitiee and the Act’s leading sponsor in the House, explained:

Let me be clear: mmmummm&mmwma.
but it does not purport 1o identify inferrogation practicss to the enemy o fo take any particular
means of interrogation off the table. Rather, this legislation properly leaves the decisions as to the f
methods of interrogation {o the President and fo the intelligence professionals at the CIA, so that d
Mmawﬁmﬂﬁsﬁﬂmm&a&hddﬂwhhﬂmmgaﬁam |
critical intelligence necessary to protect the country from another catastrophic terrorist attack.

152 Cong. Rec. H7938 (Sept. 29, 2006), Sepator McCain, who led Senate negotiations aver the Act’s text, simi y
stated that “jt is unreasonzble to suggest that any legiclation could provide an explicit and all-inclusive list of what |
specific activities are illegal and which are permittzd,” although he did state that the Act “will criminalize cestain
interrogation techniques, like waterboarding and other techniques that cause serious pain or suffering that need ot ;
be prolonged.” Jd at §10,413 (Sept. 28, 2006). Other Members, who both supported and opposed the Acl, agreed
that the statute itself established general standards, rather than proscribing specific techniques. See, e.g., /. at |
510,416 (statement of Sen. Leahy) (the bill “saddles the War Crimes Act with a definition of cruel and inhuman -
treatment so oblique that it appears to permit all manner of cruel and extreme interrogation techniques™); id at |
§10,260 (Sept. 27, 2006) (statement of Sen. Bingaman) (stating that the bill ‘‘retroactively revises the War Crimes |
Act so that criminal liability does not result from techniques that the United States may have employed, such as
simulated drowning, exposure to hypothermia, and prolonged slecp deprivation”); id. at S10,381-82 (Sept. 28, 2006)
(statement of Sen. Clinton) (recognizing that the ambiguity of the text “suggests that those who employ techniques
such as waterboarding, long-tims standing and hypothermia on Americans cannot be charged for war crimes™).

At the same time; other Members, including Senator Wamer, the Chairman of the Senate Armed Services
Committee who also was closely involved in negotiations over the bill's text, suggested that the bill might
criminalize certain interrogation techniques, including variations of certain of those proposed by the CTA (aldwugt\
these Members did not discuss the detailed safeguards within the CIA program). See, ¢.g., id. at $10,378 (statement
of Sen. Wamer) (stating that the conduct in the Kennedy Amendment, which would have prohibited “waterboarding
techniques, stress positions, including prolonged standing . ., sleep deprivation, and other similar acts,” is “in my
opinion . . , clearly prohibited by the bill™). But see /d. 3t §10,390 (statement of Sen. Warner) (opposing the
Kennedy Amendment on the ground that “Congress should not try to provide a specific list of techniques™ because
“[wle don"t know whal the future holds ™). See afso id. at $10,384 (statemenl of Sen. Levin) (agreeing with Sen.
Wamer as (o the prohibited techniques); id 2t $10,235-36 (Sept 27, 2006), id. at S10,235-36 (stalement of Sen. I
Durbin) ("[T]he bill would make it a crime to use 2busive interrogation techniques like waterboarding, indgced |
bypothermia, painful stress positions, and prolonged sleep deprivation”); id. at H7553 (Sept, 27, 2006) (smtement of
Rep. Shays) (stating thal “any reasonable person would conclude” that "the so-called enhanced or harsh iques
that have been implemented in the past by the CIA” “would still be criminal offenses under the War Crimes At |
because they clearly causs “serious mental and physical suffering™). |
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The War Crimes Act ;xohibnsmxmmm a manner virtuzily identical to the general
federal anti-torture statute, 18 US.C. §§ 2340-2340A:

The act of 2 person who commits, or conspires or attempts to commit, an act
specifically intended to inflict severe physical or mental pain or suffering (other
than pain or suffering incidental to lawful sanctions) upon another person within
his custody or physical control for the purpose of obtaining information or a
confession, punishment, intimidation, coercion, or any reason based on
discrimination of any kind.

18 U.S.C. § 2441(d)(1)(A) (emphasis added). The War Crimes Act incorporates by reference the
definition of the term “severe mental pain or suffering” in 18 U.S.C. §2340(2) See 18 U.S.C.

§ 2441(d)(2)(A)."* This Office previously concluded that the CIA's six proposed interrogation
techniques would nos constitute torfure under 18 U.S.C. §§ 2340-2340A. See Secrion 2340
Opinion. On the basis of new information cbtained regarding the techniques in question, we
have reevaluated that analysis, stand by its conclusion, and incorporate it herein. Therefore, we
conclude that none of the techniques in question, asproposedtobeusod by the CIA, constitutes
torture under the War Crimes Act.

B.
The War Crimes Act defines the offense of “cruel or inhuman treatment” as follows:

The act of a person who commits, or conspires or artempts to commit, an act
intended to inflict severe or serious physical or mental pain or suffering (other
than pain or suffering incidental to lawful sanctions), including serious physical
abuse, upon another person within his custody or control.

18 U:S.C. § 2441(d)(1)(B). Although this offense extends to more conduct than the torture
offense, we conclude for the reasons that follow that it does not prohibit the six proposed
techniques as they are designed to be used by the CIA.

The CIT offense, in addition to prohibiting the “severe physical or mental pein or
suffering" covered by the torture offense, also reaches “serious physical or mental pain or

"Mmmoﬂ'cmmtb:WqusAud:ﬁ:nﬁummmbmmmysimlmﬂm F‘us’.
section 2340 applies only outside the temitorial boundaries of the United States, The prohibition on tortuse in the | i
War Crimes Act, by contrast, would apply to activities, regandless of location, that occur in “the context of or 1
association with” an armed conflict “not of 2n international cheracter.” Semnd,wmmmmmemdertbz%r
cmumﬂmiumhﬁmmaquMMuammmm
muﬁmmmr-hndondmmdnyhd.‘SalSU.SC.ﬁ:“l(d)(l)(A);malmCATmn
(imposing a similar requirement for the treaty's definilion of torne), The activides that we describe herein 2re “for
the purpose of obtaining information™ and are undertaken “fn the context of or 2ssociation with a Common Articled
conflict,” so these new requirements would be satisfied here.
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suffering.” In contrast to the torture offense, the CIT offense explicitly defines both of the two {
key terms—"serious physical pain or suffering” and “serious mental pain o suffering.” Before:
turning to those specific definitions, we consider the general structure of the offense, as that
structure informs the interpretation of those specific terms. ;
First, the context of the CIT offease in the War Crimes Act indicates that the term !
“serious” in the statute is generally directed at a less grave category of conditions than falls
within the scope of the torture offense. The terms are used sequentially, and cruel and inhuman:
treatment is generally understood to constitute a lesser evil than torture. See, e.g., CAT Ant. 16°
(prohibiting “other crugl, inhuman, or degrading treatment or punishment which do not amount’
to torture™) (emphases 2dded). Accordingly, 2 a general matter, a condition would not :
constitute “severe physical or mental pain or suffering” if it were not 2lso to constitute “serious !
physical or mental pain or suffering” :

Although it implies something less extreme than the term “severe,” the term “serious”™
still refers to grave conduct. As with the term “severe,” dictionary definitions of the term 1
“serious” underscore that it refers to 2 condition “of a great degree or an undesirable or harmful®
element.” Webster's Third Int’l Dictionary at 2081. When specifically describing physical pain,
“serious” has been defined 2s “inflicting a pain or distress [that is] grievous.” Jd. (explaining
that, with regard to pein, “serious” is the opposite of “mild”™).

That the term “serious” limits the CIT offense to grave conduct is reinforced by the |
purpose of the War Crimes Act. The International Committee of the Red Cross ("ICRC™)
Commmentaries describe the conduct prohibited by Common Article 3 as “acts which world
public opinion finds particularly revolting” Pictet, gen. ed., Il Commentaries on the Geneva -
Conventions 39 (1960); see also infra at 50 (explaining the significance of the ICRC
Cammentaries in interpreting Common Article 3). Of the minimum standards of treatment
consistent with humenity that Common Article 3 seeks to sustain, the War Crimes Act is directed
only at “grave breaches” of Common Article 3, See 18 U.S.C. § 2441(c)(3). Grave breaches oft
the Conventions represent conduct of such severity that the Conventions oblige signatories to
“provide effective penal sanctions’ for, and to search for and to prosecute persons committing,
such violations of the Conventions. See, e.g., “GPW"” Article 129. The Conventions themselves
in defining “grave breaches” set forth unambiguously serious offenses; “willful killing, torture
or inhuman treatment, including biological experiments, willfully causing great suffering or
serious injury to body or health.” GPW Art. 130. In this context, the term “serious” must not be
read lightly. Accordingly, the “serious physical or mental pain or suffering” prohibited by the |
CIT offense does not include trivial or mild conditions; rather, the offense refers to the grave
conduct at which the term “serious™ and the grave breach provision of the Geneva Conventions '
are directed.

Second, the CIT offense’s structure shapes our interpretation of its separate prohibitions ¢
against the infliction of “physical pain or suffering” and “mental pain or suffering.” The CIT
offense, like the anti-torture statute, envisions two separate categories of harm and, indeed,
separately defines each term.  As we discuss below, this separation is reflected in the i
requirement that “serious physical pain or suffering” involve the infliction of a “bodily injury.”
To permit purely mental conditions to qualify as “physical pain or suffering” would render the *
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carefully cansidered definition of “serious mental pain or suffering” surplusage. Consistent with
the statutory definitions provided by Congress, we therefore understand the structure of the CIT.
offense to irivolve two distinct categories of harm. ,

The CIT offense largely borrows the anti-torture statute’s definition of mental painor :
suffering. Although the CIT offense makes two important adjustments to the definition, these :
revisions preserve the fundamental purpose of providing clearly defined circumstances under
which mental conditions would trigger the coverage of the statute. Extending the offense’s
coverage to solely mental canditions outside of this careful definition would be mcamstm with
this structure. Cf. Section 2340 Opinion st 23-24 (concluding that mere meatal distress is not
enough to cause “physical suffering” within the meaning of the anti-torture statute). We
therefore conclude that, consistent with the anti-torture statute, the CIT offense separately
proscribes physical and mental harm. We consider ezch in tum.

L :

The CIT offense proscribes an zct “intended to inflict . . . serious physical . .. painor !
suffering.” 18 U.S.C. § 2441(d)(1)(B). Unlike the torture offense, which does not provide an .
explicit definition of “severe physical pain or suffering,” the CIT offense includes a detailed -
definition of “serious physical pain or suffering,” as follows:

[Bledily injury that involves— -
(i) a substantial risk of death; i
(ii) extreme physical pain;
(iii) 2 burn or physical disfigurement of a serious nature (other than cuts,
abrasions, or bruises); or
(iv) significant loss or impairment of the function of a bodily member,
organ, or mental faculty.”

Id §2441(d)(2)D). i

In light of that definition, the physical component of the CIT offense has two core ;
features, First, it requires that the defendant act with the intent to inflict a “bodily injury.”
Second, it requires that the intended “bodily injury” “involve” one of four effects or resulting
conditions. ;

i
& :

As an initial matter, the CIT offense requires that the defendant’s conduct be intended to'
inflict a “bodily injury.” The term “injury,” depending on context, can refer to a wide range of :
“harm” or discomfort. See VII Oxford English Dictionary at 291. This is a term that draws ~ *
substantial meaning from the words that surround it. The injury must be “bodily,” which
requires the injury to be “of the bedy.™ 1l Oxford English Dictionary at 353. The term “bedily™
distinguishes the “physical structure” of the human body from the mind. Dictionaries most
closely relate the term “bodily” to the term “physical” and explain that the word “contrasts with-

i




mental or spiritual” Webster's Third Int'l Dictionary zt 245. Therefore, the term “bodily
injury” is most reasonably read to mean a physical injury to the body.”

As explained above, the structure of the CIT offense reinforces the interpretation of
“bodily injury” to mean “physical injury to the body.” The term “bodily injury” is defining
“serious physical pain or suffering.” To permit wholly mental distress to qualify would beto
circumvent the carefitl and separate definition of the “serious mental pain or suffering” that could
implicate the statute. In furtherance of this structure, Congress chose not to import definitions of

- “bodily injury” from other parts of title 18 (even while, as explained below, it expressly did so :
for the SBI offense). This choice reflects the fact that those other definitions serve different
purposes in other statutory schemes—particularly as sentencing enhancements—and they
potentially could include purely mental conditions. The CIT offense differs from these other
criminal offenses, which provide “bodily injury” as an element but do not have separate
definitions of physical and mental harm,'® For example, the anti-tampering statute defines i
“bodily injury” to include conditions with no physical component, such as the “impairment of |
the function-of a . . . mental faculty.” 18 U.S8.C. § 1365(h)(4). If the definition in the anti- )
tampering statute were ta coptrol here, however, the bodily injury requirement would be
indistinct from the required resulting condition of a significant impairment of the function of a
mental faculty. See 18 U.S.C. § 1365(h)(4)(D). Thus, “bodily injury” must be construedina
manner consistent with its plain meaning and the structure of the CIT offense. Accordingly, we:
must look to whether the circumstances indicate an intent to inflict a physical injury to the body:
when determining whether the conduct in question is intended to cause “serious physical pain ot

suffering.” ) ) i
b |

Second, to qualify as serious physical pain or suffering, the intended physical injury to |
the body must “involve” one of four resulting conditions. Only one of the enumerated conditions
merits discussion in connection with sleep deprivation, or any of the CIA’s other proposed

i
1

'* At the close of the debate aver the Military Commissions Act, Senator Warner introduced 2 written |
colloquy between Senator MeCain and himself, wherein they stated that they “do not believe that the term ‘bodily
injusy" adds a separate requirement which must be met for an act to constitute serious physical pain or suffering ” :
152 Cong. Rec. 510,400 (Sept. 28, 2006). We cannot rely on this exchange (which was not voiced on the Senate .
floar) as it would Tender the term “bodily injury” in the statute whelly superfluous, See, e.g., Duncan v. Walker, 533
U.S. 167, 174 (2001) ('TA) statute ought, upon-the whole, to be so construed that, if it can be prevented, no clause, |
sentence, or word shall be superfluous, void, or insignificant.); Platrv. Union Pacific Ry. Co., 99U S. 48, 58
(1879) (*[L]egislation is presumed to use no superfluous words. Courts are to accord meaning, if possible, to every
word in a stamte.™). -

i
* Many of those other criminal statutes expressly define “bodily injury™ through cross-refeicuces to 18 |
U.S.C. § 1365(h). See, e.g., 18 U.S.C. §§ 37(a)(1), 43(d)(4), 113(0)(2), 1111(c)(5), 1153(a), 1347, 2119(2). A ;
provision under the United States Sentencing Guidelines, though similarly worded to the CIT offense in other
Tespects, separately provides a specific definition of “bodily injury” and thus our interpretation of the term “bodily ;
injury™ in the CIT offense does not extend to the construction of the term in the Guidelines. Sze U.S.S.G. § 1B1.1 ¢
Application Note M. |
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techniques: “the significant loss or impairment of the function of a bodily member, organ, or
mental faculty.”" ;

o 2
The condition requires 2 “loss or impairment.” Standing alone, the term “loss™ requires a
“deprivation,” and the term “impairment” a “deterioration,” here of three specified objects. See
Webster's Third int’l Dictionary at 1338, 1131. Both of these terms, of their own forceand -
without modification, carry an implication of duration; the terms do not refer to merely
momentary conditions. Reinforcing this condition, Congress required that the “loss™ or
“impairment” be “significant™ The term “significant” implies that the intended loss or :
impairment must be characterized by a substantial gravity or seriousness. And the term draws -
additional meaning from its context. The phrase “significant loss or impairment” is employed to
define “serious physical pain or suffering” and, more generally, the extreme conduct that would;
constitute a “grave breach” of Common Article 3. In reaching the level of seriousness called fos
in this context, it is reasonzble to conclude that both duration and gravity are relevant. An
extreme mental condition, even if it does not last for a long time, may be deemed a “significant ;
impairment” of 2 mental faculty. A less severe condition may become significant only if it has a
longer duraticn. ;

L]

t

z [
The text also makes clear that not all impairments of bodily “functions” are sufficient to
implicate the CIT offense. Instead, Congress specified that conditions affecting three importants
types of functions could constitute a qualifying impairment: the functioning of a “bodily
member,”" an “organ,” or 2 “mental faculty.” The meanings of “bodily member” and “organ” are
straightforward. For example, the use of the arms and the legs, including the ability to walk, :
would clearly constitute a “function” of a “bodily member." “Mental faculty” is 2 term of art in.
cognitive psychology: In that field, “mental faculty” refers to “one of the powers or agencies

.into which psychologists have divided the mind—such as will, reason, or inteflect—and through

the interaction of which they have endeavored to explain all mental pbenomenon.” Webster's
Third Int'l Dictionary at 844. As we explain below, the sleep deprivation technigue can cause a
temporary diminishment in general mental acuity, but the text of the statute requires more than -
an unspecified or amorphous impairment of mental functioning. The use of the term “mental
faculty” requires that we identify an important aspect of mental functioning that has been

1" The “substantial risk of death” condition clearly does not apply fo sleep deprivation or any of the CIA's
other proposed techniques. Nose of the six techniques would involve an appreciably elevated risk of death, :
Medical personnel would determine for each detainee subject to interrogation that no contraindications exist for thé
application of the techniques to that detaince. Moreover, CIA procedures require termination of a techmique when it
Jeads to conditions that increase the risk of death, even slightly. 7

Qur Section 2340 Opinion makes clear thal the “extreme physical pain” condition also does not apply hest.
See 18 U.S.C. § 244 1(d)(@ND)(ii). There, we interpreted (he term “severe physical pain” in the lorture statte o
mean “extreme physical pain.™ /d at 19 ("The use of the word “severe’ in the statutory prohibition on tortre clearfy
denoates a sensation or condition that is extreme in intensity and difficult (o endure.”); id (torture involves activities
“designed to inflict intense or extreme pain”). On the basis of our determinstion that the six techniquesdonot ~ ©
involve the imposition of “severe physical pain,” see id. at 22-24, 31-33, 35-39, we conclnde that they also do not
involve “extreme physical pain™ And, because no technique involves a visible physical alteration or bum of any -
m.mmamd“am«mmmdamMmtmmmabnﬁom or bruises)” is also not

i
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impaired, as opposed to permitting a general sense of haziness, fangue or discomfort to prov:dez
one of the required conditions for “serious physical pain or suffering.”

Read together, we can give discernable content to how mental symptoms would come tof
constitute “serious physical pain or suffering” through the fourth resulting condition. The i
“bodily injury” provision requires the iatent to inflict physical injury fo :fze body that would be .
axpected to result in a significant loss or impairment of a mental faculty.® To constitute 2

“significant loss or impairment,” that mental condifion must display the combination of duration
and gravity consistent with 2 “grave breach” of the law of war." Finally, we must identify a :
discrete and important mental function that is lost or impaired. i

The 'ph}'sica{ conditions that we understand are likely to be associated with the CIA’s |
proposed extended sleep deprivation technique would not satisfy these requirements. As an
initial matter, the extended sleep deprivation technique is designed to involve minimal physical -
contact with the detainee. The CIA designed the method for keeping the detainee awake— !
primarily by shackling the individual in a standing position—in order to avoid invasive physical;
contact or confrontation between the detainee and CIA personnel. CIA medical personnel have,
informed us that two physical conditions are likely to result from the application of this
technique: Significant muscle fatigue associated with extended standing, and edema, that is, the
swelling of the tissues of the lower legs. CIA medical personael, including those who have
observed the effects of extended sleep deprivation as employed in past interrogations, have
informed us that such conditions do not weaken the legs to the point that the detainee could no
longer stand or walk. Detainees subjected ta extended sleep deprivation remain able to walk
after the application of the technique. Moreover, if the detainee were to stop using his legs and
to try to support his weight with the shackles suspended from the ceiling, the application of'the ,
technique would be adjusted or terminated. The detainee would not be left to hang from the
shackles. By definition, therefore, the function of the derainee’s legs would not be significantly;
impaired—they would be expected to continue to sustain the detmm:e s weight and enable him to
walk. 1
Nor is simple edema alone a qualifying impairment. It is possible that clinically i
significant édema in the lower legs may occur during later stages of the technique, and medical -
pcrsonm:l would terminate application of the technique if the edema were judged to be '
significant, i.e,, ifit posed a risk to health. For example, if edema becomes sufficiently senoug-
it can increase the risk of a blood clot and stroke. CIA medical personnel would monitor the
detainee and tepminate the technique before the edema reached that level of severity. Edema
subsides with only a few hours of sifting or reclining, and even persons with severe edema can -
walk. The limitations set by the CIA to avoid clinically significant edema, and the continued -

i
1% Ta be sure, the CIT offense requires “bodily injury that involves™ a significant impaimment; it does not |
require a showing that the bodily injury necessarily couse the impeirment. The (erm “Involves,” however, requires:
more than a showing of mere correlation. Rather, the “bodily injusy” either must cause the impairment or have been
necessarily associated with the impaitment. This reading of the statute is necessary to preserve the statute's
fundamental distinction between physical and mental barm. A bodily infury will not “involve” an imspaimment
merely on a showing of coincidence between the individual's impairment and an unreleted physical condition.

S
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ability of the detzinee to use his legs, demonstrate that the mild ed?ma tiuat can be expected to
oceur during sleep deprivation would not constitute a “significant impairment of the legs.

The mental conditions associated with sleep deprivation also are not “serious physical -
pain or suffering™ To satisfy the “bodily injury” requirement, the mental condition mustbe
traceable to some physical injury to the body. We understand from the CIA’s mefhcfd experts i
and medical literature that the mild hallucinations and diminished cognitive functioning that may
be associated with extended sleep deprivation arise largely from the general mental fatigue that:
accompanies the absence of sleep, not from any physical pheaomenon that would be associated-
with the CIA’s procedure for preventing sleep, These mental symptoms develop in far less -
demanding forms of sleep deprivation, even where subjects are at liberty to do what they please!
but are nonetheless kept awake. We understand that there is no evidence that the onset of these:
mental effects would be accelerated, or their severity aggravated, by physical conditions that -
may accompany the means used by the CIA to prevent sleep. .

Even if such diminished cognitive functioning or mild hallucinations were attributable tti.}
a physical injury to the body, they would not be significant impairments of the function of a :
mental faculty within the meaning of the statute. The CIA will ensure, through monitoring and {
regular examinations, that the detainee does not suffer a significant reduction in cognitive :
functioning throughout the application of the technique, If the detainee were observed to suffer.
any hallucinations, the technique would be immediately discontinued. For evaluating other.
aspects of cognitive functioning, at 2 minimum, CIA medical persoanel would monitorthe
detaines to determine that he is able to answer questions, describe his surroundings accurately,
and recall basic facts about the world. Under thése circumstances, the diminishment of cognitive
functioning would not be “significant ™' '

T ¥

In addition, CIA observations and other medical studies tend to confirm that whatever !
effect on cognitive function may accur would be short-lived. Application of the proposed sleep:
deprivation technique will be limited to 96 hours, and hallucinations or other appreciable
cognitive effects are unlikely to occur until after the midpoint of that period. Moreover, we
understand that cognitive functioning is fully restored with one night of normal sleep, which
detainees would be permitted after application of the technique. Given the relative mildness of 1
the diminished cognitive functioning that the CIA would permit to occur before the technique is
discontinued, such mental effects would not be expected to persist for a sufficient duration to be
“significant.*

i
i

3

' The techniques that we discuss herein are of course designed to persuade the detaines to disclose
information, which he would not otherwise wish o do. These rechniques are not thereby directed, however, at
causing significant impairment of the delainee’s will, arguably 2 "mental faculty.” Instead, the techniquesare
designed to alter assumptions that lead the detainee to exercise hls will in a particular manner. In thisway, the  *
techniques are based on the presumption that the detaines’s will is functioning properly and that he will react to the
techniques, and the changed conditions, in a raonz] manner, :

t
* A final feature of “serious physical pain or suffesing” in the CIT offense is ths addition of the phrase |

“including serious physical abuse.™ See 18 U.S.C. § 2441(d)(2)(iv) (prohibiting the infliction of “severe or sesious:
physical or mental pain or suffering . . . including serious physical sbuse™). Congress provided “szrious physical .
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The CIT offense also prohibits the infliction of “serious mental pain or suffering,” under:
which purely mental conditions are appropriately considered. In the Secfiorf 2340 (?pfma:, we i
concluded that none of the techniques at issue here involves the inteational irposition of “severe
mental pain or suffering,” as that term is defined in 18 U.S.C. § 2340. The CIT 'oﬂ“czfse adopts
that definition with two modifications. With the differences from section 2340 italicized,
“serious mental pain or suffering” is defined as follows: ¢

; The serious and non-transitory mental harm (which need not be
prolonged) caused by or resulting from—

i g e o St

(A) the intentional infliction or threatened infliction of serious physical
pain or suffering; <

(B) the administration or application, or threatened administration.or !
application, of mind altering substances or other procedures calculated to disrupt t
profoundly the senses or the personality;

(C) the threat of imminent death; or

(D) the threat that another person will imminently be subjected to death,
serious physical pain or suffering, or the administration or application of mind-
altering substances or other procedures calculated to disrupt profoundly the senses
or personality. I

See 18 U.S.C. § 2441(d)(2)(E) (specifying adjustments to 18 U.S.C. § 2340(2)).

None of these modifications expands the scope of the definition to cover sleep :
deprivation as employed by the CIA or any of the other proposed techniques. The CIT offense !
replaces the term “severe” with the term “serious” throughout the text of 18 U.8.C. § 2340(2). -
The CIT offense also alters the requirement of “prolonged mental harm™ in 18 U.8.C. § 2340(2),
replacing it with a requirement of “serious and non-transitory mental harm (which need not be :
prolonged).” Nevertheless, just as with the definition in thie anti-torture statute, the definition inl

3buse” as an example of a category of harm that falls within the otherwiss defined term of “serious physical pain of
suffering.” “Scrious physical abuse” therefore may be helpful in construing any ambiguity as to whether a particular
category of physical harm falls within the definition of “serious physical pain or suffering.” Wedonotfindit
relevant here, however, as the term "serious physical abuse” is directed 2t 3 category of conduct that does not occurt
in the CIA's interrogation program. The word “zbuse”™ implies a patter of conduct or some sustained activity, -
although when the intended injury is perticularly severe, the tzrm “sbuse™ may be satisfied without such a pattern. It
also suggests an element of wrongfulness, sze, e.g., Webster s Third Int ! Dictionary at 8 (defining abuse as an
“Improper or incomrect use, an application to 2 wrong or bad purpose™), and would not tend 1o cover justified
physical contact. While the CIA uses some “comective techniques” that involve physical contact with the detainees
the CIA has stated that they are used to upset the detainee’s expectztions and o regzin his attention, and they would
2ot be used with an iniensity or freguency to cause significant physical pain, much Jess to constitute the type of
. beating implied by the term “serious physical abuse.”
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the CIT offense requires one of four predicate acts or conditions to _result in or cause mental
harm, and only then is it appropriate to evaluate whether that harm is “serious and non-

‘transitory.” See Section 2340 Opinion at 24-26. Three of those predicate acts or conditions a:e

not implicated here. Above, we have concluded that none of the techniques involves the
imposition of “serious physica! pain or suffering” The techniques at issue here also do not
involve the “threat of imminent death,” see supra at n.17, the threatened infliction of serious
physical pain or suffering, or threats of any kind to persons other than the detainee.”

The only predicate zct that requires a more extended analysis here is “the administration!
or application . . . of mind altering substances or other procedures calculated to disrupt
profoundly the senses or the personality.” The text of this predicate act is the same as in 18
U.S.C. § 2340(2)(B). ;

In our Section 2340 Opinion, we placed substantial weight on the requirement that the |
procedure “disrupt profoundly the senses,” explaining how the requirement limits the scope of !
the predicate act to particularly extreme mental conditions. We acknowledged, however, that 2:
hallucination could constitute a profound disruption of the senses, if of sufficient duration. /d. :
at 39. Nevertheless, it is not enough that a profound disruption of the senses may occur during :
the application of a procedure. Instead, the statute requires that the procedure be “calculated™ to
cause 2 profound disruption of the senses. See Webster s Third Int'l Dictionary at 315 (defining
“calculated” as “planned or contrived so as fo accomplish a purpose or lo achieve an effect: !
thought out in advance”) (emphasis added). This requirement does not license indifference to :
conditions that are very likely to materialize. But we can rely on the CIA's reactions ta ;
conditions that may occur to discern that a procedure was not “calculated” to bring about a
proscribed result. CIA medical personnel would regularly monitor the detainee according to
accepted medical practice and would discontinue the technique should any hallueinations be

* It is true that the detainees are unlikely to be aware of the limitations imposed upon CIA interrogators
under their interrogation plan. A detainee thus conceivably could fear that if he does not cooperate, the CIA may |
escalate Lhe severity of its interrogation methods ar adopt techniques that would arount to “serious physical pain or

ing.” That the detainee may harbor such fears, however, does not mean that the CIA interrogators have issued
a legal “threal” The federal courts have made clear that an individual issues a “threat” only if the reasonable
observer would regard his words or deeds as a “serious expression of an intenton to inflict bodily harm.” United
States v. Mitchell, 812 F.2d 1250, 1255 (5th Cir. 1987); see also United States v, Zavrel, 384 F.3d 130, 136 (3d Cir.
2004) (same), United States v. Sovie, 122 F.3d 122, 125 (2d Cir. 1997) (further requiring a showing that, “on [the
threat's] face and in the circumstances to which it is made, it is so unequivocal, unconditional, immediate and
specilic as (o the person threatened, as to convey a gravity of purpose and imminent prospect of execution™)
(internal quotation omitted); see generally 4 Wharton's Criminal Law § 462 (15th ed. 1996) (1o constitute a threal, -
“the test is not whether the victim feared for his life or believed he was in danger, but whether he was actually in .
danger,” presumably due to the intention of the defendant to earry out the proscribed acts). CIA interrogators do not
tell the detaines that, absent cooperation, they will inflict conduct that would rise (o the level of “serious physical
pain or suffering.” Nor do they engage in suggestive physical acts that indicale that “serious physical pain or
suffering™ will ensue. Prosser and Keston, The Law of Torts, § 10, at 44 (Sth ed. 1984) (actionable non-verbal
threats occur “when the defendant presents a weapon in such 2 condition or manner as to indicate that it may
immediately be made ready for use™). Absent any such affirmative conduct by the CIA, the detaines's general
uncenainty over what might come next would not satisfy the legal definition of “threat™
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diagnosed. Such precautions demonstrate that the technique would not be “calculated” to
produce hallucinations. ™ i
Whether or not a hallucination of the duration at issue here were to cnnstitmcapmfouné:
disrupfion of the senses, we have concluded that the hallucination would not be long enough to -
constitute “prolonged mental harm” under the definition of “severe mental pain of suffenng mi
the anti-torture statute. Section 2340 Opinion at 39-40. The adjustment to this definition in the .
CIT offense—replacing “prolonged mental harm™ with “serious 2nd non—t.m.lsitory mental harm:
(which need not be prolonged)”—does not reach the sleep deprivation technique. The :
modification is a refocusing of the definition on severity—some combination of duration and
intensity—instead of its prior reliance on duration alone. The new lest stillexdude_smcnr.al Ui
harm that is “transitory.” Thus, mental harm that is “marked by the quality of passing away,” is:
“of brief duration,” or “last[s] for minutes or seconds,” se¢ Websier s Third Int'l Dictionary at
2448-49, cannot qualify as “serious meatal pain or suffering” Also relevant is the text’s
negation of a requirement that the mental harm be “prolonged.” 18 U.S.C. § 2441(d)(2XE)
(providing that the mental harm that would constitute “serious physical pain or suffering” “need"
not be prolonged™). :

These adjustments, however, do not eliminate the inquiry into the duration of mental
harm. Instead, the CIT offense separately requires that the mental harm be “serious.” As we ' .

* explained above, the term “serious” does considerable work in this context, as it seeks to

describe conduct that constitutes z grave breach of Common Article 3—conduct that is
universally condemned. The requirement that the mental harm be “serious” directs us to
appraise the totality of the circumstances. Mental harm that is particularly intense need not be
long-lasting to be serious. Conversely, mental harm that, once meeting a minimum fevel of
intensity, is not as extreme would be considered “serious” only if it continued for 2 long period :
of time. Read together, mental harm certainly “need not be prolonged” in all circumstances to : -
constitute “serious mental pain or suffering,” but certain milder forms of mental effects would -
need to be of a significant duration to be considered “serious.” For the same reasons that the
short-lived hallucinations and other forms of diminished cognitive functioning that may occur
with extended lack of sleep would not be “significant impairments of a mental faculty,” such
mental conditions also would not be expected to result in “serious mental harm.” Again, crucial’
to our analysis is that CIA personnel will intervene should any hallucinations or significant’
declines in cognitive functioning be observed and that any potential hallucinations or other forms
of diminished cognitive functioning subside quickly when rest is permitted. i

——

* In determining that sleep deprivation would ot bs "calculated 1o disrupt profoundly the senses,” we alsg
find It relevant that the CIA would not employ this technique 10 confuse and to disorient (he detainceso thathe
might inadvertently disclose information. Indeed, secking to cause the detaines to hallucinate or otherwise to
become disoriented would be counter to CIA's goal, which is to gather accurate intelligence. Rather, CIA
interrogators would employ slecp deprivation t0 wear down the detaines’s resistance and to secure his agreement (o
talk in return for permilting him to sleep. Fatigue 2lso reduces the detzinee's confidence in his ability to lie
convincingly and thus suggests to the detainec that the only way of obuaining slezp is to agree to provide accurate
information. Once they have secured that agresment, interrogators generally would stop the technique, permit the -
detainee to rest, and then continue the questioning when he is rested and in 2 betier position ta provide more
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The third offense at issue is “intentionally causing serious bodily injury.” 18 U.S.C.
§ 2441(d)(1)(F). The Act defines the SBI offense as follows: “The act of a person who
intentionally causes, or conspires or attempts to cause, serious bcdﬂy mjury to one ar more
persons, including lawful combatants, in violation of the law of war.” 2 The War Crimes Act
borrows the definition of “serious bodily injury” directly from the federal assault statute, 18
U.S.C. § 113. See 18 U.S.C. § 2441(d)(2)(B). The federal assault statute, in tumn, incorporates |
by reference the definition of “serious bodily injury” in the federal anti-tampering statute. See 18
USC.§ ll3{b)(2} The anti-tampering statute states that:

[T]he term “serious bodily injury” means badily injury which involves— '
(A) a substantial risk of death;
(B) extremé physical pain; i
(C) protracted and obvious disfigurement; or
(D) protracted loss ar impairment of the functions of a bodily member,
organ, or mental faculty,

18 U.S.C. § 1365(h)(3). Three of these resulting effects are plainly not applicable to the
techniques under consideration here. As explained above, the techniques involve neither an
appreciably elevated risk of death, much less a substantial risk, nor the imposition of extreme
physical pain, nor a disfigurement of any kind. Indeed, no technique is administered until
medical personnel have determined that there is no medical contraindication to the use of the
technique with that particular detainee. For reasons we explain below, sleep deprivation also -
does not lead to “the protracted loss or impairment of the functions of a bodily member, organ, ¢
or mental faculty.”

This Office has analyzed a similar term in the context of the sleep deprivation lechnique!
before. For example, we determined that the mild hallucinations that may occur during extended
sleep deprivation are not "prolong " Section 2340 Opimion at 40. Both the term “prolonged™
and the term “protracted"” require that the condition persist for a significant duration, We were -
reluctant to pinpoint the amount of time a condition must last to be “prolonged.” Nevertheless, |
judicial determinations that mental harm had been “prolonged” under a similar definition of
torture in the Torture Victim Protection Act, 28 U.S;C. § 1350 note, involved mental effects,
including post-traumatic stress syndrome, that had persisted for months or years after the events;
in question. See Mehinovic v. Vuckovic, 198 F. Supp. 2d 1322, 1346 (N.D. Ga. 2002) (relying on
the fact that “each plaintiff continues to suffer long-term psychological harm as a result of the :
ordeals they suffered” years after the alleged torture in determining that the plaintiff experienced
“prolonged mental harm”); Sackie v. Ashcroft, 270 F. Supp. 2d 596, 601-02 (E.D. Pa. 2003)

“ The SB] offense requires 25 an element that the conduct be “in violation of the law of war™ There are |
certain matters that this requirement places beyond the reach of the SBI offense. If, for cxample, 2 memberof zn -
armed force enjoying combatant immunity were (o cause serigus bodily injury on the battlefield pursuant to
legitimate military operations, the SBI offense would not apply. The impositon of “serious bodily injury™ an those
in custedy in cartzin circumstances, such as to prevent escape, would also not violate the law of war. See, ¢.g.,

GPW Ar 42.
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(holding that victim suffered “prolonged mental harm™ when he was forcibly drugged and
threatened with death over a periad of four years).?® By contrast, at least one court has held that -
the mental trauma that occurs over the course of one day does not constitute “prolonged mental -
harm.” Villeda Aldana v. Fresh Del Monte Produce, Inc., 305 F. Supp. 2d 1285, 1294-95 (S:D.
Fla, 2003) (ho!ding that persons who were held at gunpoint overnight and were threatened with
death throughout, but who did not allege mental harm extending beyond that period of time, had
not suffered “prolonged mental harm™ under the TVPA). Decisions interpreting “serious i_md&!y .
injury” under 18 U.S.C. § 1365(h)(3) embrace this intespretation. See United States v. Spinelli, -
352 F.3d 48, 59 (2d Cir. 2003) (explaining that courts have looked to whether victims “have ;
suffered from lasting psychological debilitation™ persisting long after a traumatic physical injury
in determining whether a “protracted impairment” has occurred); United States v. Guy, 340F.3d .
655 (8th Cir. 2003) (holding that persistence of post-traumatic stress syndrome more thanone
year after rape constituted 2 “protracted impairment of the function of 2 . . . mental faculty™);
United States v. Lowe, 145 F.3d 45, 53 (1st Cir. 1998) (looking to psychological care ten menths -
after an incident as evidence of a “protracted impairment™). In the absence of professional ;
psychological care in the months and years after an incident causing bodily injury, courts have
on occasion furned away claims thaf even extremely violent acts caused a “protracted
impairment of the function of a . . . mental faculty.” See, e.g., United States v. Rivera, 83 F.3d
542, 548 (1st Cir. 1996) (overturning sentencing enhancement based on a “protracted
impairment™ when victim had not sought counseling in the year following incident). Thus,
whether medical professionals have diagnosed and treated such a condition, after these
techniques have been applied, is cenainly relevant to determining whether a protracted
impairment of a mental faculty has occurred.

Given the CIA’s 96-hour time limit on continuous sleep deprivation, the hours between !
when these mental conditions could be expected to develop and when they could become of 2 -
severity that CIA personnel terminate the technique would not be of sufficient duration to satisfy;
the requirement that the impairment be “protracted.” This conclusion is reinforced by the :
medical evidence indicating that such conditions subside with one night of normal sleep.

i
i

* We have 10 occasion in this opinion to determine whether the {ntentional infliction of posttraumatic |
stress syndrome Would violate the SBI offense, CIA's experiences with the thirty detainees with whom enhanced i
techniques have been used in the past, as well as information from military SERE traiing, suggest that neither the '
sleep deprivation technique, nor any of the other six enhanced techniques, is likely to cause post-traumatic stress
syndrome. CIA medical personne!l have examined these detainees for signs of post-traumatic stress syndrome, and
none of the detainees has besn diagnosed to suffer fromit.

* There is also a question about the meaning of “bodily injury” in the SB1 offense. As explained above, |
the broader anti-tampering statte defines the term “bodily injury™ such that any “impairment of the function of
a... mental faculty” would qualify as a bodily injury. 18 U.S.C. § 1365(B)(4). If this were the governing ;
definition, no physical injury to the body would be required for one of the specified conditions o constitute “serious
bodily injury.” There are reasons lo believe that incorporating this definition of “bodily injury” into the SBY offense
is not warranted. Nevertheless, whether 2 “bodily fnjury” involving a physical condition is required for the SBI -
offense is not a matter we must zddress here because none of the techmiques at issue would iroplicate any of the four
conditions required under the definition of “serious bodily injury,” even in the sbsence of any separate physical .

injury requirement,
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Our analysis of the War Crimes Act thus far has focused on whether the application of a}
proposed interrogation technique—in particular, extended sleep deprivation—creates physical or
mental conditions that cross the specific thresholds established in the Act. We have addressed :
questions of combined use before in the context of the anti-torture statute, and oonr.:h.uied there :
that the combined use of the six techniques at issue here did not resuit in the imposition of
“extreme physical pain.” Memorandum for John A. Rizzo, Senior Deputy General Counsel,
Central Intelligence Agency, from Steven G, Bradbury, Principal Deputy Assistant Attormey
General, Office of Legal Counsel, Re: Application of 18 U.S.C. §§ 2340-2340A to the Combined
Use of Certain Techniques in the Interrogation of High Value al Qaeda Detainees (May 10, -k
2005). This conclusion is important here because “extreme physical pain™ is the specified pain :
threshold for the CIT offense and the SBI offense, in addition to the torture offense. See 18
U.S.C. §§ 2441(d)}(2)(D)(2), 113®)2)(B). With regard to elements of the War Crimes Act
conceming “impairments,” CIA observations of the combined use of these techniques do mot :
suggest that the addition of other techniques during the application of extended sleep deprivation
would accelerate or aggravate the cognitive diminishment associated with the technique so as o
reach the specified thresholds in the CIT and SBI offenses. Given the particularized elements set
forth in the War Crimes Act, the combined use of the six techniques now proposed by the CIA -
wauld not violate the Act.

E.

[ —

The War Crimes Act addresses canduct that is universally condemoed and that
constitutes grave breaches of Common Article 3, Congress enacted the statute to declare'our
Nation's commitment to those Conventions and to provide our personnel with clarity as to the -
boundaries of the criminal conduct proscribed under Common Article 3 of the Geneva L
Coaventlons. For the reasons discussed above, we conclude that the six techniques proposed for
use by the CIA, when used in accordance with their accompanying limitations and safeguards, do
not violate the specific offenses established by the War Crimes Act. - .

ML .

For the reasons discussed in this Part, the proposed interrogation techniques also are
consistent with the Detainee Treatment Act. :

A, ) |

The DTA requires the United States to comply with certain constitutional standards in the
treatment of all persons in the custody or control of the United States, regardless of the i
nationality of the person or the physical location of the detention. The DTA provides that “[n]o
individual in the custody or under the physical control of the United States Government,
regardless of nationality or physical location, shall be subject to cruel, inhuman, or degrading ;
treatment or punishment.” DTA § 1403(a). The Act defines “cruel, inhuman, or degrading
treatment or punishment” as follows:

toesece T | oo
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In this section, the term “cruel, inhuman, or degrading treatmest or punishment”
means the cruel, unusual, and inhumane treatment or punishment prohibited by
the Fifth, Eighth, and Fourteenth Amendments to the Constitution of the United
States, as defined in the United States Reservations, Declarations and
Understandings to the United Nations Convention Against Torture and Other
Forms of Cruel, Inhuman or Degrading Treatment or Punishment done at New
York, December 10, 1984 i

DTA § 1403(d).?® Taken as a whole, the DTA imposes a statutory requirement that the United
States abide by the substantive constitutional standards applicable to the United States under its .
reservation to Article 16 of the CAT in the treatment of detainees, regardless of location or

citizenship.

The change in law brought about by the DTA is significant. By its own terms, Article 16
of the CAT applies only in “territory under [the] Junsdlcuon of the signatory party. In addition!
the constitutional provisions invoked in the Senate reservation to Article 16 generally donot |
apply of their own force to aliens outside the territory of the United States. See Jofmson v.
Eisentrager, 339 U.S. 763, 782 (1950); United States v. Verdugo-Urquidez, 494 U S. 259,269 :
(1990); see also United States v. Belmont, 301 U.S. 324, 332 (1937); United States v. Curtiss-
Wright Export Corp., 299 U.S. 304, 318 (1936). Thus, before the enactment of the DTA, United
States personnel were not legally required to follow these constitutional standards outside the
territary of the United States as to aliens. Nevestheless, even before the DTA, it was the policy -
of the United States to zvoid cruel,.inhuman, or degrading treatment, within the meaning of the .

-U.S. reservation to Article 16 of the CAT, of any detainee in U.S. custody, regardless of location
or nationality. See supra atn.1. The purpose of the DTA was to codify this policy into statute.

B. |
H

Although United States obligations under Article 16 extend to “the cruel, unusual and |
inhumane treatment or punishment prohibited by the Fifth, Eighth, and/or Fourteenth
Amendments to the Constitution of the United States,” only the Fifth Amendment is directly
relevant here. The Fourteenth Amendment provides, in relevant part: “No State shall .
deprive any person of life, liberty, or property, without due process of law." (Emphasis added. )l
This Amendment does not apply to actions taken by the federal Government. See, e.g., San

R

* The purpose of the U.S. reservation to Article 16 of the Convention Against Torture was (o provide cledr

_ meaning to the definition of “cruel, inknman, or degrading” treatment or punishment based on United States law,
particulary to guard against any expansive interpretation of “degrading” under Article 16. See Summary and -
Analysis of the Convention Against Torture and Other Cruel, Infumzn or Degrading Treatment or Punishment, in -
§. Treaty Doc. No. 100-20, at [5-16 ("Executive Branch Summary and Analysis of the CAT™); . Exec. Rep. 101-.
30, Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment at 25-26 (Aug’
30, 1950). Thereservation "construes the phrase o be coextensive with the constitutional guarantees against cruel;
unusual, and inhuroane treatment” Exzcufive Branch Summary and Arclysis of the CAT at 15; 5, Exec, Rep. 101-30
at25. Accordingly, the DTA does not prohibit all "degrading” behavior in the ordinary sense of the lerm; insiead, -
th2 prohibition extends “only insofar as™ the specified constitutionz] stendards. 136 Cong. Rec. 36,198 (19%0).
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Francisco Arts & Athletics, Inc. v. United States Olympic Comm., 483 U.S. 522, 542 .21
(1987); Bolling v. Sharpe, 347 U.S. 497, 498-99 (1954).

|

The Eighth-Amendment prohibits the infliction of “cruel and unusual punishments.” As i
the Supreme Court repeatedly has held, the Eighth Amendment does not 2pply until there has -
been a “formal adjudication of guilt™ See Bell v. Wolfish, 441 U.S. 520, 535 n.16 (19_79); ‘
Ingraham v. Wright, 430 U.S. 651, 671 n.40 (1977); see also Inre Guantanamo Defmn.ee Cases,’
355 F. Supp. 2d 443, 480 (D.D.C. 2005) (dismissing detainees’ Eighth Amendment f:lmms :
because “the Eighth Amendment applies only after an individual is convicted of a crime™). The !
limited applicability of the Eighth Amendment under the reservation to Article 16 was e:Eprcsslf :
recognized by the Senate and the Executive Branch during the CAT ratification deliberations:
i
The Eighth Amendment prohibition of cruel and unusual punishment is, of the !
three [constitutionz] provisions cited in the Senate reservation}, the most limited
in scope, as this amendment has consistently been interpreted as protecting only
“those convicted of crimes.” Ingraham v. Wright, 430 U.S. 651, 664 (1977). The
Eighth Amendment does, however, afford protection against torture and ill-
treatment of persons in prison and similar situations of criminal punishment.

Summary and Analysis of the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, in S. Treaty Doc, No. 100-20, at 9 (emphasis zdded)
(“Executive Branch Summary and Analysis of the CAT"). Because none of the high value
detainees on whom the CIA might use énhanced interrogation techniques has been convicted of .
any crime in the United States, the substantive requirements of the Eighth Amendment are not
directly relevant here?” :
{

The Due Process Clause of the Fifth Amendment forbids the deprivation of “life, Iibmy,i
or property without due process of law.” Because the prohibitions of the DTA are directed at
“treatment or punishment,” the Act does not require application of the procedural aspects of the :
Fifth Amendment. The DTA provides for compliance with the substantive prohibition against
“cruel, inhuman, or degrading treatment or punishment” as defined by the United States :
reservation to Article 16 of the CAT. The CAT recognizes such a prohibition to refer to serious,
abusive acts that approach, but fall short of, the torture elsewhere prohibited by the CAT, See
CAT Art. 16 (prohibiting “other cruel, inhuman, or degrading treatment or punishment which do
not amount to torture”). The term “treatment” therefore refers to this prohibition on substantive,
conduct, not to the process by which the Government decides to impose such an outcome. The -
addition of the term “punishment” likewise suggests a focus on what ections or omissions are

1

* This is not to say that Eighth Amendment standards are of no importance in applying the DTA 1o pre- .
conviction interrogation practices. The Supreme Court has made clear that reatment amounting to punishment
without a trial would violate the Due Process Clause, See Uniled Statesv. Solerno, 481 U.S. 739, 74647 (1987);
City of Revere v. Mass. General Hosp., 463 1).5. 239, 244 (1983); Wolfish, 441 U.S. 2t 535-36 & nn. 16-17. :
Treatment amounting {0 “¢ruel and unusual punishment” under the Fighth Amendment also may constitute

prohibited “punishment” under the Fifth Amendment  Of course, the Constitution does not prohibit the impesition

of certain sanctions on detainess who violate administrative mies while lanfully detained. See, e.g., Sandin v.
Connor, 5150.8. 472, 484-85 (1995). '
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ultimately effected on a detainee—not upon the process for deciding to impose those outcomes.
Cf. Guitierrez v. Ada, 528 U.S. 250, 255 (2000) (observiog that the interpretztion of a statutory
term “that is capable of many meanings” is often influenced by the words that surround it).
Moreover, the DTA itself includes extensive and detailed provisions dictating the process to bc :
afforded cestain detainees in military custody. See DTA § 1405. Congress's decision 1o specify :
detailed procedures applicable to particular detainees cannot be reconciled with the potion that
the DTA was intended simultaneously to extend the procedural protections of the Due Process
Clause generally to all detainees held by the United States. i

Rather, the substantive component of the Due Process Clause governs what types of
treatment, including what forms of interrogation, are permissible without trizl and conviction.
This proposition is one that the Supreme Court confirmed as receatly as 2003 in Chavez v.
Martinez, 538 U.S. 760 (2003). Sez id. 2t 773-80, id. at 773 (plurality opinion); id. at 787
(Steveas, J., concurring in part and dissenting in part). Further reinforcing this principle, 2
majority of the Justices recognized that the Self-Incrimination Clause—instead of proscribing
particular means of interrogating suspects—only prohibits coerced confessions from being used .
to secure a criminal conviction. See Chavez, 538 U.S. at 769 (plurality opinion, joined by four -
Justices) (“[M]ere coercion does not violate the text of the Self-Incrimination Clause zbsent use :
of the compelled statement in a criminal case against the witness.”); id. at 778 (Souter, I,
concurring in the judgment) (rejecting the notion of a “stand-alone violation of the privilege
subject to compensation” whenever “the police obtain any involuntary self-incriminating i
statement”). i

In this regard, substantive due process protects against interrogation practices that -
“shock(] the conscience.” Rochin v. California, 342 U.S. 165, 172 (1952); see also County of ~
Sacramento v. Lewis, 523 U.S. 833, 846 (1998) (“To this end, for half a century now we have
spoken of the cognizable level of executive abuse of power as that which shocks the
conscience.”).” The shocks-the-conscience inquiry does not focus on whether the interrogation .
was coercive, which is the relevant standard for whether a statement would be admissible in :
court. See Malloy v. Hogan, 378 U.S. 1, 7 (1964) (“Under [the Self-Incrimination Clause], the
constitutional inquiry is not whether the conduct of the state officers in obtaining the confession -
was shocking, but whether the confession was free and voluntary.”). Instead, the “relevant
liberty is not freedom from unlawful interrogations but freedom from severe bodily or mental |
harm inflicted in the course of an interrogation.” Wilkins v. May, 872 F.2d 190, 195 (7th Cir. |
1989) (Posner, J.). In order to cross that “high™ threshold in the law enforcement context, there *
must be “misconduct that a reasonable person would find so beyond the norm of proper police .

* It has been widely and publicly recognized that the Fifth Amendment's “shocks the conscience™ test [
supplies the legal standard applicable to the interrogation of suspected temorists regarding future lerrorist attacks,
pursuant to the U.S. reservation to Article 16 of the CAT and thus the DTA. This conclusion was reached, for
example, by a bipariisan group of legal scholars and policymakers, chaired by Phillip Heymann, Deputy Attomey
General during the Clinton Administration. See Long Term Legal Strategy Project for Preserving Security and
Democratic Freedoms in War on Terrorism 23 (Harvard 2004). The Department of Justice also publicly announced
this pan of its interpretation of Article 16 in congressional 1estimony, prior to the enactment of the DTA. See ’
Prepared Statement of Patrick F. Philbin, Associate Deputy Attorney General, before the Permanent House Select
Comsmiree on Intelligence, Treatment of Detoinees in the Global War on Terror (July 14, 2004), 4
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procedure as to shock the conscience, and that is calculated to induce not merely momentary fear
or anxiety, but severe mental suffering.” Id. l
As we discuss in more detail below, the “shocks the conscience” test requires a bala:}cin‘g
of interests that leads 1o a more flexible standard than the inquiry into coercion and voluntariness
that accompanies the introduction of statements at a criminal trial, and the governmental interests
at stake may vary with the context. The Supreme Court has long distinguished the government :
interest in ordinary law enforcement from the more compelling interest in safeguarding national!
security. In 2001, the Supreme Court made this distinction clear in the due process context: The
government interest in detaining illegal aliens is different, the Court explained, when “zpplfied]!
narrowly to a small segment of particularly dangerous individuals, say, suspected terrorists.” -
Zadvydas v. Davis, 533 U.S. 678, 691 (2001). This proposition is echoed in Fourth Amendment
jurisprudence as well, where “special needs, beyond the normal need for law enforcement,” can:
justify warrantless or even suspicionless searches. Vernonia School Dist. 47J v. Acton, 515 us
646, 653 (1995). In this way, “the [Supreme] Court distinguishe[s] general crime control
programs and those that have another particular purpose, such as protection of citizens against -
special hazards or protection of our borders.” In re Sealed Case, 310 F.3d 717, 745-46 (For.
Intel. Surv. Ct. Rev. 2002). Indeed, in one Fourth Amendment case, the Court observed that
while it would not “sanction [automobile] stops justified only by the geoeral interest in crime -
control,” 2 “roadblock set up to thwart an imminent terrorist attack™ would present an entirely -
different constitutional question. /ndianapolis v. Edmond, 531 U.S. 32, 44 (2000). :

c 5

Application of the “shocks the conscience” test is contplicated by the fact that there are 1
relatively few cases in which courts have applied that test, and these cases involve contexts andi
interests that differ significantly from those of the CIA interrogation program. The Court in
County of Sacramento v. Lewis emphasized that there is “no calibrated yard stick™ with which to
determine whether conduct “shocks the conscience.” 523 U.S. at 847. To the contrary, “[rJules.
of due process are not . . . subject to mechanical application in unfamiliar territory.” /d. at 850,°
A claim that govemment conduct “shocks the conscience,” therefore, requires “an exact analysis
of circumstances.” /d. The Court has explained: :

The phrase [due process of law] formulates a concept less rigid and more fluid

than those envisaged in other specific and particular provisions of the Bill of

Rights. Its application is less a matter of rule. Asserted denial is to be tested by

an appraisal of the totality of facts in a given case. That which may, in one

setting, constitute a denial of fundamental fairness, shocking to the universal

sense of justice, may, in other circumstances, and in light of other considerations, ;
fall short of such a denial. ;

Id. at 850 (quoting Betts v. Brady, 316 U.S. 455, 462 (1942)); Robertson v. City of Plano, 70
F.3d 21, 24 (5th Cir. 1995) (“It goes without saying that, in determining whether the
constitutional line has been crossed, the claimed wrong must be viewed in the context in which it
occurred.”). In evaluating the techniques in question, Supreme Court precedent therefore :
requires us to analyze the circumstances underlying the CIA interrogation program—limited to*
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high value terrorist detainees who possess intelligence critical to the Global War on Terror—and
this clearly is not a context that has arisen under existing federal court precedent.

In any context, however, two general principles are relevant for detem'lining whether

_ executive canduct “shocks the conscience.” The test requires first an inquiry into whether the

caonduct is “arbitrary in the constitutional sense,” that is, whether the conduct is prf)parnonate to-

the government interest involved. See Lewis, 523 U.S. at 846. Next, the test requires

consideration of whether the conduct is objectively “egregious” or “outrageous” in hght' of

traditional executive behavior and contemporary practices. See id 2t 847 n.8. We consider each

element in tum. ! !

L s

Whether government conduct “shocks the conscience” depends primarily on whether the.
conduct is “arbitrary in the constitutional sense,” that is, whether it amounts to the “exercise of :
power without any reasonable justification in the service of a legitimate governmental i
objective.” Id., 523 U.S. at 846 (internal quotation marks omitted). “[Clonduct intended to
injure in some way unjustifiable by any government interest is the sost of official action most
likely to rise to the conscience-shocking level,” although deliberate indifference to the risk of
inflicting such unjustifiable injury might also “shock the conscience.” /d. at 849-51. The .
“shocks the conscience™ test therefore requires consideration of the justifications underlying such
conduct in determining its propriety. :

Thus, we must look to whether the relevant conduct furthers a government interest, and fo
the nature and importance of that interest. Because the Due Process Clause “lays down [no] . . ¥
categorical imperative,” the Court has “repeatedly held that the Government’s regulatory interest
in community safety cdn, in appropriate circumstances, outweigh an individual’s liberty
interest.” United States v. Salerno, 481 U.S. 739, 748 (1987). :

Al Qaeda’s demonstrated ability to launch sophisticated attacks causing mass casualties
within the United States and against United States interests worldwide and the threat to the
United States posed by al Qaeda’s continuing efforts to plan and to execute such attacks
indisputably implicate a compelling governmental interest of the highest order. “It is ‘chvious :
and unarguable’ that no govermmental interest is more compelting than the security of the :
Nation.” Haig v. Agee, 453 U.S. 280, 307 (1981) (citations amitted); see also Salerno, 481 U.S:
at 748 (noting that “society’s interest is at its peak” “in times of war or insurrection”). The CIAi
interrogation’ program—and, in particular, its use of enhanced interrogation techniques—is
intended to serve this paramount interest by producing substantial quantities of otherwise
unavailable intelligence. The CIA believes that this program "has been a key reason why al-
Qa'ida has failed to Jaunch a spectacular attack in the West since 11 September 2001.”
Memorandum for Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of :
Legal Counsel, fmmH Chief, Legal Group, DCI Counterterrorist Center, ¢
Re: Ejffectiveness of the CIA Counterintelligence Interrogation Techniques at 2 (Mar. 2, 2005)

" (“Effectiveness Memo™). We understand that use of enhanced techniques has produced :
significant intelligence that the Government has used to keep the Nation safe. As the President ;
explained, “by giving us information about terrorist plans we could nat get anywhere else, the -
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program has saved innocent lives™ Address of the President, East Room, White House,
September 6, 2006. ;
For example, we understand that echanced interrogation techniques proved particularly i
crucial in the interrogations of Khalid Shaykh Muhammad and Abu Zubaydah. Before the CIA:
used enhanced techniques in interrogating Mohammad, he resisted giving any information about
future attacks, simply waming, “soon, you will know.” As the President informed the Nation in
his September 6th address, once enhznced techniques were employed, Muhammad provided
information revealing the “Second Wave,” a plot to cr2sh a hijacked airliner into the Library
Taower in Los Angeles—the tallest building on the West Coast. Information obtzined from
Muhammad led to the capture of many of the al Qaeda operatives planning the attack.
Interrogations of Zubaydah—zgain, once enhanced techniques were employed—revealed two a]
Qaeda operatives already in the United States and planning to destroy 2 high rise apartment
building and to detonate a radiological bomb in Washington, D.C. The techniques have revealed
plots to blow up the Brooklyn Bridge and to release mass biological ageats in our Nation's
largest cities. 1
United States military and intelligence operations may have degraded the capabilities of
al Qaeda operatives to launch terrorist attacks, but intelligence indicates that al Qaeda remains &
grave threat. In a speech last year, Osama bin Laden boasted of the deadly bombings in London
and Madrid and wamed Americans of his plans to launch terrorist attacks in the United States: -

The delay in similar operations happening in America has not been because of
_ failure to break through your security measures. The operations are under

preparation and you will see them in your homes the minute they are through with

preparations, Allah willing.
Quoted at http:/fwww breitbart com/2006/19/DSF7SMRHS htm! (Tan. 19, 2006). In August !
2006, British authorities foiled a terrorist plot—planned by al Qaeda—that intended '
snmu!lanwmly to detonate more than 14 wide-body jets traveling across the Atlantic and that
threatened to kill more civilians than al Qaeda’s attacks on September 11, 2001, i

ere 1s some indication that these major attacks will originate,
iner plot had, from terrorists based in the United Kingdom.

continues.




100 secT oo

In addition to demonstrating a compelling government interest of the highest order
underlying the use of the techniques, the CIA will apply several mugm:sthalmlhm_]ortha
program ta that interest. Hemhmepmhuubnmdwﬂlmnumgwmspmﬁc )
precautions to narrow the class of individuals subject to enhanced techniques. ‘A.s described E
above, careful screening pmcedmaarehphcetometha!mhanwdtﬂmquesmllhcusedi
only in the interrogations of agents or members of al Qaeda or its affiliates who are reasonably !
believed ta possess critical intelligence that can be used to prevent future terrorist attacks against
the United States and its interests. The fact that enhanced techniques have been used to datein |
the interrogations of only 30 high value detairices out of the 98 detainees who, azvarfousnmcs, i
have been in CIA custody demonstrates this sélectivity. This interrogation program isnota
dragnet for suspected terrorists who might possess helpful information. :

Before enhanced techniques are used, the CIA will attempt simple questioning. Thus, °
enhanced techniques would be used only when the Director of the CIA considers them necessary
because a high value terrorist is withholding or manipulating critical intelligence, or thereis
insufficient time to try other techniques to obtain such intelligence. Once approved, enhanced -
techniques would be used only as less harsh techniques fail or as interrogators run out of time ini
the face of an imminent threat, so that it would be unlikely that & detainee would be subjected to!
more duress than is reasonably necessary to elicit the information sought. The enhanced .
techniques, in other words, are not the first option for CIA interrogators confronted even with a ;
high value detzinee. These procedures target the techniques on situations where the potential for
saving the lives of innocent persons is the greatest.

As important as carefully restricting the number and scope of interrogations are the !
safeguards the CIA will employ to mitigate their impact on the detainees and the care with which
the CIA chose these techniques. The CIA has determined that the six techniques we discuss
‘herein are the minimum necessary to maintain an effective program designed to obtain the most
valuable intelligence possessed by al Qaeda operatives. The CIA interrogation team and medical
personnel would review the detaines’s condition both before and during interrogation, ensuring ,
that techniques will not be used if there is any reason to believe their use would cause the :
detainee significant mental or physical harm. Moreover, because these techniques were adapled:
from the military’s SERE training, the impact of techniques closely resembling those propased :
by the CIA has been the subject of extensive medical studies. Each of these techniques also has ’
been employed earlier in the CIA program, and the CIA now has its experience with those
detainees, including long-term medical and psychological observations, as an additional
empirical basis for tailoring this narrowly drawn program, These detailed procedures, and
reliance on historical evidence, reflect a limited and direct focus to further a critical :
governmental interest, while at the same time eliminating any unnecessary harm to detainees. In'
this context, the techniques are not “arbitrary in the constitutional sense.”

2 i
The substantive due process inquiry requires consideration of not only whether the
conduct is proportionate to the government interest involved, but also whether the conduct is

consistent with objective standards of conduct, as measured by traditional executive behavior
and contemporary practice. In this regard, the inquiry has a historical element: Whether,
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considered in light of “an understanding of traditional executive behavior, of contemporary
practice, and of the standards of blame generally applied to them,” use of the enhanced
interrogation techniques constitutes government behavior that “is so egregious, 50 outrageous,
that it may fairly be said to shock the contemporary conscience.” Lewis, 523 U.S. at 847 0.8, see
also Rockin, 342 U.S. at 169 (“Words being symbols do not speak without 2 gloss. (’)‘n the oge
hand the gloss may be the deposit of history, whereby a term gains techn‘lcal content.”). In t?us :
section, we consider examples in six poteatially relevant areas to determine the extent to which :
those other areas may inform what kinds of actions would shock the conscience in the context oi_'
the CIA program.
i
In conducting the inquiry into whether the proposed interrogation tedmiques.are
consistent with established standards of exccutive conduct, we are assisted by our prior
conclusion that the techniques do not violate the anti-torture statute znd the War Crimes Act. |
Congress has, through the federal criminal law, prohibited certain “egregious™ and “cutrageous™
acts, and the CIA does not propase to use techniques that would contravene those standards. !
Certain methods of interrogating even high-ranking terrorists—such as torture—may well violate
the Due Process Clause, no matter how valuable the information sought. Yet none of the :
techniques at issue here, considered individually or in combination, constifutes torture, cruel or :
inhuman treatmeat, or the intentional infliction of serious bodily injury under United Stfdz:s law.
See 18 U.S.C. §§ 2340, 2441. In considering whether the proposed techniques are consistent
with traditional executive behavior and contemporary practice, we therefore begin from the
premise that the proposed techniques are neither “arbitrary” as a constitutional matter nor
violations of these federal criminal laws. :

We have not found examples of traditional executive behavior or contemporary practice |
that would condemn an interrogation program that furthers a vital government interest—in
particular, the interest in protecting United States citizens from catastrophic terrorist attacks—
and that is carefully designed to avoid unnecessary or significant harm. To the contrary, we  :
conclude from these examples that there is support within contemporary community standards *
for the CIA interrogation program, as it has been proposed. Indeed, the Military Commissions _
Act itself was proposed, debated, and enacted in no small part on the assumption that it would -
allow the CIA program to go forward. '

Ordinary Criminal Investigations. The Supreme Court has addressed the question i
whether various police interrogation practices “shock the conscience” and thus violate the Fifth |
Amendment in the context of traditional criminal law enforcement. In Rochin v. California, 342
U.S. 165 (1952), the Court reversed a criminal conviction where the prosecution introduced
evidence against the defendant that had been obtained by the forcible pumping of the defendant’s
stomach, The Court’s analysis focused on the brutality of the police conduct at issue, especially-
the intrusion into the defendant’s body:

Illegally breaking into the privacy of the petitioner, the struggle to open his mouth :
and remove what was there, the forcible extraction of his stomach’s contents—

this course of proceeding by agents of the government to obtain evidence is bound

to offend even hardened sensibilities. They are methods too close to'the rack and

the screw to permit of constitutional differentiation.




Id. at 172. Likewise, in Williains v. United States, 341 U.S. 97 (1951), the Court considered a
conviction under a statute that criminalized depriving an individual of a constitutional right
under color of law. After identifying four suspects, the defendant used “brutal methods to obtain:
a confession from each of them.” Id, at 98. :

A rubber hose, a pistol, a blunt instrument, a sash cord and other implements were
used in the project. One man was forced to look at a bright light for fifteen
minutes; when he was blinded, he was repeatedly hit with a rubber hose and a .
sash cord and finally knocked to the floor. Another was knocked from a chair and i
hit in the stornach again and again. He was put back in the chair and the ;
procedure was repeated, One was backed against the wall and jammed in the :
chest with a club. Each was beaten, threatened, and unmercifully punished for

several hours until he confessed. i

Id. at 98-99. The Court characterized this brutal conduct as “the classic use of force to makea |
man testify against himself” and had little difficulty concluding that the victim had been deprived
of his rights under the Due Process Clause, Id. at 101-02 (“[W]here police take matters in their |
own hands, seize victims, beat and pound them until they confess, there cannot be the slightest |
doubt that the police have deprived the victim of a right under the Constitution.”). Williams is
significant because it appears to be the only Supreme Court case to declare an interrogation
unconstitutional where its fruits were never used as evidence i a ¢riminal trial.

In Chavez v. Martinez, 538 U.S. 760 (2003), the police had questioned the plaintiff, a |
gunshot wound victim who was in severe pain and believed he was dying. The plaintiff was not{
charged, however, and his confession thus was never introduced against him in a criminal case. .
The Supreme Court rejected the plaintiff's Self-Incrimination Clause claim but remanded for |
consideration of the legality of the questioning under the substantive due process standard. See .
id. at 773 (opinion of Thomas, J.); id. at 778-79 (Souter, I, concurring in judgment). i
Importantly, the Court considered applying a potentially more restrictive standard than “shocks :
the conscience™—a standard that would have categorically barred all “unusually coercive” i
interrogations. See id. at 783, 788 (Stevens, I., cr.)ncurring in part and dissenting in part) i
(describing the interrogation at issue as “torturous” and “a classic example of a violation of a
constitutional right implicit in the concept of ordered fiberty”) (internal quotation marks
omitted); id. at 796 (Kennedy, I, cancumng in part and d:ssermng in part) (“The Constitution
does not countenance the official i imposition of severe pain or pressure for purposes of .
interrogation. This is true whether the protection is found in the Self-Incrimination Clause, the
broader guarantees of the Due Process Clause, or both.”). At least five Justices, however,
rejected that proposition; the context-specific nature of the due process inquiry required that the
standard remain whether an interrogation is conscience-shocking. See id. at 774-76 (Thomas, J ;
joined by Rehnquist, C.J., and Scalia, 1.); id. at 779 (Souter, J, concurring in thejudgmcm
joined by Breyer, 1,). :

The CIA program is much less invasive and extreme than much of the conduct that the !
Supreme Court has held to raise substantive due process concerns, conduct that has generally
involved significant bodily intrusion (as in Rochin) or the infliction of, or indifference to,
extreme pain and suffering (as in m!ham and Chavez). As Judge Posner of the Seventh C;rr.ust
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has observed, the threshold defining police interrogations that exceed the bounds of substantive !
due process is a “high” one, which requires “misconduct that a reasonable persoa would find so ;
beyond the norm of proper polics procedure as to shock the conscience, and that l_scalmlnedto :
induce not merely momentary fear or anxiety, but severe mental suffering.” Wilkins, 8?2 F2d .
at 195. In cootrast, and 2s discussed in detail below, the enhanced interrogation techmq.ues at -
issue here, if applied by the CIA in the manner described in this memorandum, do not rise to that:
level of brutal and severe conduct. The interrogators in Williams chose weapons——.clubs, butts of
guns, sash cords—designed to inflict severe pain. While some of the techniques discussed herein
involve physical contact, nooe of them will involve the use of such weapons or the purposeful |
infliction of extreme pain. As proposed by the CIA, none of these techniques involves the :
indiscriminate infliction of pain and suffering, or amounts 1o efforts to “wring confessions from !
the accused by force and violence.” Williams, 341 U.S. at 101-02. :

Moreover, the government interest at issue in each of the cases discussed above was the |
general interest in law enforcement.” That government interest is strikingly different from whati
is at stake in the context of the CIA program: The protection of the United States and its :
interests against terrorist attacks that, as experience proves, may result in massive civilian
casualties. Deriving 2n absolute standard of conduct divorced from context, as Chavez
demonstrates, is not the estzblished application of the “shocks the conscience” test. Although :
none of the above cases expressly condones the techniques that we consider herein, aither does:
any of them arise in the special context of protecting the Nation from armed attack by a foreign .
enemy, and thus collectively they do not provide evidence of an executive tradition directly
applicable to the techniques we consider here.* :

United States Military Doctrine. The United States Army has codified procedures for
military intelligence interrogations in the Army Field Manual. On September 6, 2006, the

 Williams was an example of a prosecution under what is now codified as 18 U.S.C. § 242, which rn:a]r.:sl
it a criminal offense 1o violate the constitutional rights of another while acting under color of law. Prosecutions
have been brovght under section 242 for police beatings and interrogations involving the excessive vse of force, but
courts applying section 242 consistently have focused on whether the violent actions were justified. To this end, -
federal patlern jury instructions for section 242 prosecutions ask the jury to decide whether the victim was .
"physically assaulted, intimidated, or otherwise abused intentionally and without justification.” Eleventh Circuit ;
Pattern Jury Instruction 8 (2003). Courts of appeals, particularly after the Supreme Court's clarification of the |
"'shocks the conscience™ standand in Lewis, have repeatedly tumed to whether the conduct could be justified by a
legitimate government interest. Rogers v. City of Liltle Rock, 152 F.3d 790, 797-98 (8th Cir, 1998). |

% In the context of detention for ordinary criminal law enforcement purposes, as wel as pursuant to civil |
commitment, the Supreme Court hes held that substantive due process standards require “safe conditions,” imcluding
“adequate food, sheler, clothing, and medical care.” Youngberg v. Romeo, 457 U.S, 307, 315 (1982). The failure to
provide such minimum treatment, in most circumstances, would presumably “shock the conscience,” The Court hds
not considered whether the government could depart from this general requirement in 2 limited manner, targeted at?
protecting the Nation from prospective terrorist attack. Nevertheless, it is informative that both the conditions of
confinement at CIA facilitics, see Memorandum for John A. Rizzo, Acting General Counsel, Central Intelligence :
Ageacy, from Steven G. Bradbury, Acting Assistant Attomey General, Office of Legal Counsel, Applicotion of the
Detainee Treafment Act to Conditions of Confinement at Central Intelligence Agancy Detention Facilities at 8 {Aug.
31, 2006), and the interrogation techniques considered herein, se infra at 70-72, compiy with the “safe conditions?
standard.
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Department of Defense issued a revised Army Field Menual 2-22.3 on Human Intelligence
Collection Operations. This revised version, like its predecessor Army Field Ma::mal 34-52, lists
a variety of interrogation techniques that generally involve only verbal and emotional tactics. In .
the “emotional love approach,” for example, the interrogator might exploit the love a detaines
feels for his fellow soldiers, and use this emotion to motivate the detainee fo cooperate. -Army
Field Menual 2-22.3, at 8-9. The interrogator is advised to be “extremely careful that l}e does
not threaten or coerce a source,” as “conveying a threat might be a violation of the [Uniform
Cade of Military Justice].” The Army Field Manual limits interrogations to expressly approved
techniques and, as a matter of Depariment of Defense policy, also explicitly prohibits eight
techniques; “(1) Forcing the detaines to be naked, perform sexual acts, or pose in a sexual
manner; (2) Placing hoods or sacks over the head of a detainee, using duct tape over the eyes;
(3) Applying beatings, electric shock, bums, or other forms of physical pain; _ :
(4) ‘Waterboarding;" (5) Using military working dogs; (6) Inducing hypothermia or heat injury, :
(7) Conducting mock executions; (8) Depriving the detainee of necessary food, water or medical ;
care.” Jd. at 5-20. The prior Army Field Manual also prohibited other techniques such-as “food |

deprivation” and “abnormal sleep deprivation.” i

(1

1

The eighteen approved techniques listed in the Armiy Field Manual are different from sndf
less stressful than those under consideration here. The techniques proposed by the CIA are not ;
strictly verbal or exploitative of feelings. They do involve physical contact and the imposition o
physical sensations such as fatigue. The revised Army Field Manual, and the prior manual, thus ;
wauld appear to provide some evidence of contrary executive practice for military interrogationst
While none of the six enhanced techniques proposed by the CIA is expressly prohibited under
the current Manual, two of the proposed techniques— “dietary manipulation” and “sleep
deprivation”—were prohibited in an unspecified form by the prior Manual. :
i

Nevertheless, we do not believe that the prior Ay Field Manual is dispositive evidence{
“of traditional executive behavior [and] of contemporary practice” in the context of the CIA
program for several reasons. The prior manual was designed for traditional armed conflicts,
particularly conflicts governed by the Third Geneva Convention, which provides extensive
protections for prisoners of war, including an express prohibition of all forms of coercion. See
Army Field Manual 34-52, at 1-7 to 1-8; see also id. at iv-v (requiring interrogations to comply -
with the Geneva Conventions and the Uniform Code of Military Tustice); GPW Art. 17. With
respect to these traditional conflicts, the prior manual provided standards to be administered
generally by military personnel without regard to the identity, value, or status of the detainee. i
By contrast, al Qaeda terrorists subject to the CIA program will be unlawful enemy combatants;
not prisoners of war. Even within this class of unlawful combatants, the program wil) be !
administered only by trained and experienced interrogators who in turn will apply the technique:s
only to a subset of high value detainees. Thus, the prior manual directed at executing general
obligations of all military personnel that would arise in traditional armed conflicts between . :
uniformed armies is not controlling evidence of how high value, unlawful enemy combatants |
should be treated. . :
[

In contrast, the revised Army Field Manual was written with aa explicit understanding {
that it would govern how our Armed Forces would treat unlawful enemy combatants captured in
the present conflict, as the DTA required before the Manual’s publication, The revised Army :
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Field Manual authorizes an additional interrogation technique for persons who are unlawful
combatants and who are “likely to possess important intelligence.” See Army Field Manual 2-
223, Appendix-M. This appendix reinforces the traditional executive understanding that certaig
interrogation techniques are appropriate for unlawful enemy combatants that should not be usec:
* with prisonecs of war.

The revised Army Field Manual cannot be described as a firmly rooted tradition, having|
been published only in September 2006. More significantly, the revised Army Field Manual wﬁs
approved by knowledgeable high level Executive Branch officigls on the basis of another
understanding as well—that there has been a CIA interrogation program for high value terrorists
who possess information that could help protect the Nation from another catastrophic terrorist
attack® Accordingly, policymakers could prohibit certain interrogation techniques from general
use on those in military custody because they had the option of transferring a high value detaince
to CIA custody. That understanding—that the military operates in a different tradition of
executive action, and more broadly—is established by the text of the DTA itself. The DTA
requires that those in the “custody or effective control” of the Department of Defense not be
“subject to any treatment or technique of interrogation not authorized by or listed in the U.S.
Army Field Manual on Inteiligence Interrogation.” DTA § 1402(2); see also id § 1406. By
contrast, the DTA does not apply this Field Manuval requirement to those in the custody of the
CIA, and réquires only that the CIA treat its detzinees in a manner consistent with the
constitutional standards we have discussed herein. DTA § 1403. Accordingly, neither the
revised Army Field Manual nor its prior itecations provide controlling evidence of executive
practice for the CIA in interrogating unlawful enemy combatants who possess high value
information that would prevent terrorist attacks on American civilians.

State Department Reports. Each year, in the State Department’s Country Reports on
Human Rights Practices, the United States condemns torture and other coercive interrogation
techniques employed by other countries. In discussing Indonesia, for example, the reports list 2
“[plsychological torture™ conduct that involves “food and sleep deprivation,” but give no specific
information as to what these techniques involve. In discussing Egypt, the reports list, as
“methods of torture,” “stripping and blindfolding victims; suspending victims from a ceiling or
doorframe with feet just touching the floor; [and] beating victims [with various objects].” See
also, e.g., Iran (classifying sleep deprivation as either torture or severe prisoner abuse); Syria
(discussing sleep deprivation as either torture or “il}-treatment”).

17

These reports, however, do not provide controlling evidence that the CIA interrogation
program “shocks the contemporary conscience.” As an initial matter, the State Department has
informed us that these reports are not meant to be legal conclusions; but instead they are public;
diplomatic statements designed to encourage foreign governments to alter their policies in a
manner that would serve United States interests. In any event, the condemned techniques are
often part of a course of conduct that involves other, more severe techniques, and appears to bél

- Army Field Maonual was avwaze of the CIA program. The senior Department of Defense officials who approved the
: mamnl,hwcw.hdﬂupmpadmzadmmefﬁm&mgmm‘sm
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undertaken in ways that bear no resemblance to the CIA intesrogation program. The reasons for
the condemned conduct zs describéd by the State Department, for example, have no relationship
with the CIA’s efforts to prevent catastrophic terrorist attacks. In Liberia and Rwanda, these
tactics were used to target critics of the govemment; Indonesian security forces used their i
techniques to obtain confessions for criminal law enforcement, to punish, and to exiort money;
Egypt “employ{ed] torture to extract information, coerce opposition figures to cease their
political activities, and to deter others from similar activities.”

The commitment of the United States to condemning torture, the indiscriminate use of
force, physical retaliation against political opponents, and coercion of confessions in ordinary-
criminal cases is not inconsistent with the CIA’s proposed interrogation practices. The CIA’s
screening procedures seek to ensure that enhanced techniques are used in the very few
interrogations of terrorists who are believed to possess intelligence of critical value to the United
States. The CIA will use enhanced techniques only to the extent needed to obtain this
exceptionally important information and will take care to avoid inflicting severe pain or suffering
or any lasting or unnecessary harm. The CIA program is designed to subject detainees to no
more duress than is justified by the Government’s paramount interest in protecting the United
States and its interests from further terrorist attacks. In these essential respects, it fundamentally
differs from the conduct condemned in the State Department reports. .

Decisions by Foreign Tribunals. Two foreign tribunals have addressed interrogation
practices that arguably resemble some at issue here, In one of the cases, the question in fact was
whether certain interrogztion practices met a standard that is linguistically similar to the “cruel,
inhuman, or degrading treatment” standard in Article 16 of the CAT. These tribunals, of course
did not apply a standard with any direct relationship to that of the DTA, for the DTA specifically
defines “cruel, inhuman, or degrading treatment or punishment” by reference to the established
standards of United States law. The Senate’s reservation to Article 16, incorporated into the
DTA, was specifically designed to adopt a discernable standard based on the United States
Constitution, in marked contrast to Article 16 treaty standard, which could have been subject 4.0
the decisions of foreign governments or international tribunals applying otherwise open-ended
terms such as “cruel, inhuman or degrading treatment or punishment.” The essence of the
Senate's reservation is that Article 16's standard simpliciter—as opposed to the meaning given it
by the Senate reservation—is not controlling under United States law,

The threshold question, therefore, is whether these cases have any relevance to the
interpretation of the Fifth Amendment. The Supreme Court has not looked to foreign or
international court decisions in determining whether conduct shocks the conscience within the
meaning of the Fifth Amendment. More broadly, using foreign law to interpret the United States
Constitution remains a subject of intense debate. See Roper v. Simnions, 543 U.S. 551, 578
(2005); id. at 622-28 (Scalia, J., dissenting); Atkins v. Virginia, 536 U.S, 304, 316 n.21 (2002);
id. at 322 (Rehnquist, C.J., dissenting). When interpreting the Constitution, we believe that we
must look first and foremost to United States sources. See, e.g., Address of the Attorney General
at the University of Chicago Law School (Nov. 9, 2005) (“Those who seek to enshrine foreign
law in our Constitution through the cousts therefore bear a heavy burden.”). This focus is
particularly important here because the Senate’s reservation to Article 16 was designed to
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provide a discernable and familiar domestic legal standard that would be insulated from the
impressions of foreign tribunals or govemmients on the meaning of Article 16's vague language.

We recognize, however, the possibility that members of a court might look to foreign
decisions in the Fifth Amendment context, given the inereasing incidence of such legal reasoning
in decisions of the Supreme Court. Some judges might regard the decisions of foreign or
international courts, under arguably analogous circumstances, to provide evidence of )
contemporary standards uader the Fifth Amendment. While we do not endorse this practice, we
find it nonetheless appropriate to consider whether the two decisions in question shed any light
upon whether the interrogation techniques at issue here would shock the conscience,

We conclude that the relevant decisions of foreign and international tribunals are
appropriately distinguished on their face from the legal issue presented by the CIA’s proposed
techniques, In freland v. United Kingdom, 2 EHRR 25 (1980), the European Court of Human
Rights (“ECHR”) addressed five methods used by the United Kingdom to interrogate members
of the Irish Republican Army: requiring detainees to remain for several hours “spreadeagled
against the wall, with their fingers put high above the head against the wall, the legs spread apart
and the feet back, causing them to stand on their toes with the weight of the body mainly on the
fingers”; covering the detainee’s head with a dark hood throughout the interrogation; exposing
the detaines to a continuous loud and hissing noise for a prolonged period; depriving the detaine
of sleep; end “subjecting the detainee(] to a reduced diet during their stay” at the detention
facility. Jd at § 96. The ECHR did not indicate the length of the periods of sleep deprivation of
the extent to which the detainee’s diets were modified. Jd. at§ 104. The ECHR held that, “in
combination,” these techniques were “inhuman and degrading treatment,” in part because they
“arousfed in the detainees] feelings of fear, anguish, and inferiority capable of humiliating and
debasing them and possibly breaking their physical or moral resistance.” Jd. at § 167.

1]

The CIA does not propose to use all of the techniques that the ECHR addressed. With
regard to the two technigues potentially in common—extended sleep deprivation and dietary
manipulation—the ECHR did not expressly consider or make any findings as to any safeguards
that accompanied the United Kingdom’s interrogation techniques. A United Kingdom report,
released separately from the ECHR litigation, indicated that British officials in 1972 had
recommended additional safeguards for the steep deprivation techniques such as the presence of
and monitoring by a physician similar to procedures that are now part of the CIA program. See|
infra at 72-75. The ECHR decision, however, reviewed those interrogation techniques before
such recommendations were implemented, and therefore, there is some evidence that the
techniques considered by the ECHR were not accompanied by procedures and safeguards similar
to those that will be applied in the CIA program. i

More importantly, the ECHR made no inquiry into whether any governmental interest
might have reasonably justified the conduct at'issue in that case—which is the legal standard that
the DTA requires in evaluating the CIA’s proposed interrogation techniques. The lack of such an
inquiry reflects the fact that the ECHR's definition of “inhuman and degrading treatment” bears
little resemblance t6 the U.S. constitutional principles incorporated under the DTA. The ECHR
has demonstrated this gulf not only in the Jreland case itself, but also in other ECHR decisions
that reveal an expansive understanding of the concept that goes far beyond how courts in the
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United States have interpreted our Constitution. For example, the ECHR has held that the so-
called “death row effect”—the years of delay between the imposition of a death sentence and ifs
execution arising from the petitioner’s pursuit of his judicial remedies—itself constitutes
“inhuman or degrading treatment or punishment.” See Soering v. United States, 11 Eur. Ct. LR,
439 (1989). The Supreme Court, by contrast, has routinely refused to entertain such claims, an
lower federal courts have not found them to have merit. See, e.g., Lackey v. Texas, 514 U.S.
11045 (1995) (denying certiorari to reviéw a decision rejecting such a claim over a dissent by
Tustice Stevens); Allen v. Omoski, 435 F.3d 946, 959 (Sth Cir. 2006) (The petitioner “cannot
credibly argue that the evolving standards of decency that mark the progress of a maturing
society, as evidenced by the decisions of state and federal courts, are moving toward recognition
of the validity of Lackey claims.”). The ECHR also has read the European Convention to grant
that court authority to scrutinize prison conditions. For example, the ECHR has concluded that jt
is inhuman and degrading to confine two persons to one cell with only one exposed toilet
between them, Melnik v. Ukrairie, ECHR. 722286/01 (2006). Amid such expansive decisions,
the ECHR might well regard the proposed enhanced interrogation techniques, or éven the
existence of the CIA interrogation program itself, to constitute “cruel, inhuman, or degrading”
treatment under the standards incorporated in the European Convention. Yet we do not regard
the ECHR's interpretation of its own European Convention human rights standards to constitute
persuasive evidence as to whether the CIA techniques in question here would violate the Fifth
Amendment, and thus the DTA

The Supreme Court of Israel’s review of interrogation techniques in Public Committee
Against Torture v, Israel, HCJ 5100/94 (1999), similarly turned upon foreign legal issues not
relevant here. There, the Israeli court held that Israel’s General Security Service (“GSS™) was
not legally authorized to employ certain interrogation methods with persons suspected of terrorist
activity—including shaking the torso of the detainee, depriving the detainee of sleep, and forcing
the detainee to remain in a variety of stress positions. The court reached that conclusion,
however, because it found that the GSS only had the authority to engage in interrogations
specifically authorized by Isrzeli domestic statute and that, uader the then “existing state of law!
id. at 36, the GSS was “subject to the same restrictions applicable” to “the ordinary police
investigator,” id at 29. See Id (“There is no statute that grants GSS investigators special
interrogating powers that are different or more significant than those granted the police
investigator.”). Under that law, the GSS was permitted only to *examine orally any persons
supposed to be acquainted with the facts and circumstances of any offense’ and to reduce theig
responses to writing, and thus the statute did not permit the “physical means™ of interrogation
undertaken by the GSS. Id at 19 (citing the Israeli Criminal Procedure Statute Art. 2(1))
(emphasis added). At the same time, the Israeli court specifically held open whether the
tegislature could authorize such techniques by statute, id at 35-36, and determined that it was not
appropriate in that case to consider special interrogation methods that might be authorized wheh
necessary to save human life, id at 32.%

-

*2 The Israeli court recognized that Israel had undertaken a treaty obligation (o refrain from cruel, inhumzan,
or degrading treatment, Pudlic Commiltee Againsi Torture, HCT 3100/94 az 23, but the court specifically
its holding not in its interpretation of any treaty, but in Israeli statutory law. Indeed, the court recognized that the |
legislature could “grant[] GSS investigators the authority (o apply physical force during the intemrogation of suspetts
suspected of involvement in hostile terrorist activities,” id at 35, provided only that the law “befit{s] the values ofi
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“from military SERE training, where techniques very much like these have long been used on our
.own troops. Individuals undergoing SERE training are obviously in a very different Situation |
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As we bave explained zbove in finding particular U.S. Supreme Court decisions to be
distinguishable, it is not the Jaw in the United States that interrogations performed by intelligenc
officers for the purpose proposed by the CIA are subject to the same rules as “regular police
interrogation{s].” Jd 2t 29. Thus, the Israeli court addressed a fundamentally differeat queston
that sheds little fight on the inquiry before us. Where the Isrzeli GSS lacked 2ay special statutoty
authority with respect to interrogations, the CIA is expressly authorized by statute to “collect
intelligence through human sources and any other appropriate means” and is expressly
distinguished from domestic law enforcement authorities. S0U.S.C. § 403-42(d)(1). Tndeed,
beyond the CIA’s general statutory authority to collect human intelligence, the Military
Commissions Act itself was enacted specifically to permit the CIA interrogation program to go
forward. Seeinfra at 43-44. Thus, while the Isracli court rested its 1999 decision on the
legislature’s failure to grant the GSS anything other than ordinary police authority, we face2
CIA interrogation program clearly authorized and justified by Jegislative authority separate from
and beyond those zpplicable to ordinary law eaforcement investigations. And the Israeli
Supreme Court itself subsequently recognized the profound differences betweea the legal
standards that govern domestic law enforcement and those that govern ermed conflict with
terrorist organizations. Compare Public Commitiee Against Torture v. Israel (1999) (stating that
“there is no room for balancing” under Israeli domestic law), with Public Comnittee Against
Torture in Israel v. The Government of Israel, HCY 769/02 (Dec. 11, 2005), 22 (holding I:_‘l:nj
under the law of armed conflict zpplicable to 2 conflict against a tervorist organization, “u
rights are protected . , . but not to their full scope™ and emphasizing that such rights must be
“balance{[d]" against “military needs”).

Survival, Evasion, Resistance, and Escape (“SERE") Training. As we noted at the
outset, variations of each of the proposed techniques have been used before by the United States,
providing some evidence that they are, in some circumstances, consistent with executive
tradition and practice. Each of the CIA's enhanced interrogation techniques has been adapted

[1]

from detainees undergoing interrogation; SERE trainees know that the treatment they are
experiencing is part of a training program, that it will last only a short time, and that they will not
be significantly harmed by the training,

. We do not wish to understate the importance of these differences, or the gravity of the
psychological trauma that may accompany the relative uncertainty faced by the CIA’s detainees.
On the other hand, the interrogation program we consider here relies on techniques that have
been deemed safe enough to use in the training of our own troops. We can draw at least one
conclusion from the existence of SERE training—use of the techniques involved in the CIA's
interrogation program (or at least the similar technigues from which these have been adapted)
cannot be considered to be categorically inconsistent with “traditional executive behavior” and
“contemporary prectice” regardless of context,

the State of Israel, is enact=d for 2 proper purpose, and [infringes the suspect’s liberty] to 2n extent no gregter thad

reqquired,” id a1 37.
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The Enactment of the Military Commissions Act. Finally, in considering “contemporary
practice” and the “standards of blame generally applied to them,” we consider the context of thej
recent debate over the Military Commissions Act, including the views of legislators who have
been briefed on the CIA program. In Public Committee Against Torture, HCI 5100/94, the
Israeli Supreme Court observed that in a democracy, it was for the political branches, and not the
courts, to strike the appropriate balance between security imperatives and humanitarian
standards, and it invited the Israeli legislature to enact a statute specifically delimiting the
security seivice’s authority “to apply physical force during the interrogation of suspects
suspected of involvement in hostile terrorist activities.” Id at 35. Inthe United States, Congress
in fact enacted such a statute, responding to the President’s invitation by passing the Military
Commissions Act to allow the CIA interrogation program to go forward. While the isolated
statements of particular legislators are not dispositive as to whether specific interrogation
techniques would shock the conscience under the DTA, we properly may consider the Military
Commissions Act, taken 25 a whole, in coming to an understanding of “contemporary practice,
and of the standards of blame generally applied to them,” and what Americans, through their
representatives in Congress, generally deem to be acceptable conduct by the executive officials
charged with ensuring the national security. Lewis, 523 U.S. at 847 n.8; ¢f. Roper, 543 US. 551
(2005) (finding the passage and repeal of state laws to be relevant 10 contemporary standards
under the Bighth Amendment); Atkins, 536 U.S. 304 (same).

The President inaugurated the political debate over what wonld become the Military
Commissions Act in his speech on September 6, 2006, wherein he announced to the American
people the existence of the CIA program, the nature of the al Qaeda detainees who had been
interrogated, and the need for new legislation to allow the program to “go forward” in the wake
of Hamdan. As the President later explained: “When I proposed this legislation, I explained ﬂ'la
I would have one test for the bill Congress produced: Will it allow the CIA program to
continue? This bill meets that test.” Remarks of the President Upon Signing the Military
Commission Act of 2006, East Room, White House (Oct. 17, 2006). Senators crucial to its
passage agreed that the statute must be structured to permit the CIA's program to continue, Seé
152 Cong. Rec. $10354-02, S10393 (Sept. 28, 2006) (statement of Sen. Grzham) ("Should we
have a CIA program classified in nature that would allow techniques not in the Army Field
Meaual to get good intelligence from high value targets? The answer from my point of view is
yes, we should.”); id. at § 10414 (statement of Sen. McCain) (“[M]y colleagues, have no
doubt—this legislation will allow the CIA to continue interrogating prisoners within the
boundaries established in the bill."). Representative Duncan Hunter, the leading sponsor of the
bill in the House, similarly described the legislation as “leav{ing] the decisions as to the methods
of interrogation to the President and to the intelligence professionals at the CIA, so that they may
carry forward this vital program that, as the President explained, serves to gathcr the critical
intelligence necessary to protect the country from another catastrophic terrorist attack.” 152
Cong. Rec. H7938 (Sept. 29, 2006). The Act clarified the War Crimes Act and provided a
comprehensive framework for interpreting the Geneva Conventions so that the CIA program
might go forward after Hamdan.

The Military Commissions Act, to be sure, did not prohibit or license specific
interrogation techniques. As discussed sbove, Members of Congress an both sides of the debate
expressed widely different views as to the specific interrogation techniques that might or migh
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" the six techniques proposed here. The President’s request that Congress permit the CIA program

-combination, we conclude that these techniques are consistent with the DTA.

not be permitted under the statute. See supra at n.13. Nonetheless, you have informed us that
prior to passage of the Military Commissions Act, several Members of Congress, inc!ufdmg the
full memberships of the House and Senate Intelligence Committees and Senator McCain, were
bricfed by General Michael Hayden, Director of the CIA, on the six techniques that we discuss
herein and that, General Hayden explained, would likely be necessary to the CIA detention and
iriterrogation program should the legislation be enacted. In those classified and private
conversations, none of the Members expressed the view thar the CIA interrogation program
should be stopped, or that the techniques at issue were inappropriate. Many of those Members
thereafter were critical in ensuring the passage of the [egislation, making clear through their
public statements and through their votes that they believed that a CIA program along the lines
General Hayden described could and should continue.

Beyond those with specific knowledge of the clzssified details of the program, all of the{
Members who engaged in the legislative debate were aware of media reports—some accurate,
some not—describing the CIA interrogation program. Those media reports suggested that the
United States had used techniques including, and in some cases exceeding, the coerciveness of |

to “go forward,” and the carefuily negotiated provisions of the bill, clearly presented Congress
with the question whether the United States should operate 2 classified interrogation program,
limited to high value detainees, smploying techniques that exceeded those employed by ordinasy
jaw enforcement officers and the United States military, but that remained lawful under the ani®

. torture statute and the War Crimes Act. There can be little doubt that the subsequent passage o

the statute reflected an endorsement by both the President and Congress of the political branches’
shared view that the CIA interrogztion program was consistent with contemporary practice, znd
therefore did not shock the conscience. We do not regard this political endorsement of the CIA
interrogation program to be conclusive on the constitutional question, but we do find that the
passage of this legislation provides a relevant measure of contemporary standards.

& " &

The substantive due process znalysis, as always, must remain highly sensitive to context.
We do not regard any one of the contexts discussed here, on its own, to answer the critical
question: What interrogation techniques are permissible for use by trained professionals of the *
CIA in seeking to protect the Nation from foreign terrorists who operate through a diffuse and |
secret international network of cells dedicated to launching catastrophic terrorist attacks on the
United States and its citizens and allies? Nonetheless, we read the constitutional tradition
reflected jn the DTA to permit the United States to employ a narowly drawn, extensively
monitored, and carefully safeguarded interrogation program for high value terrorists that uses
enhanced techniques that do not inflict significant or lasting physical or mental harm.

D.

Applying these légal standzrds to the six proposed techniques used individually and in
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Dietary Manipulation. The CIA limits the use of dietary manipulation to ensure 1hat
detainees subject to it suffer no adverse health effects. The CLA’s rules ensure that the detzinee
receives 1000 kCel per day as an absolute minimum, 2 level that is equivzlent to a wide range of
commercial weight loss programs. Medical personnel closely monitor the detainee during the
application of this technique, and the technique is terminated at the prompting of medical
personnel or if the detainee loses more than ten percent of his body weight. While the diet may
be unappealing, it exposes the detainee to no appreciable risk of physical harm. We understand
from the CIA that this technique has proven effective, especially with detainees who have a
particular appreciation for food. In light of these safeguards and the technique’s effectiveness,
the CIA’s use of this technique does not violate the DTA. ‘

Corrective Techniques. Each of the four proposed “corrective techniques” involves sorre
physical contact between the interrogator and the detainee. These corrective techniques are of
two types, First, there are two “holds.” With the facial hold, the interrogator places his palms on
either side of the detainee’s face in a manner careful to avoid any contact with eyes. With the
attention grasp, the interrogator grasps the detainee by the collar and draws him to the
interrogator in order to regain the detainee’s attention, while using a collar or towel around the
back of the detainee’s neck to avoid whiplash. These two techniques inflict no appreciable pain
on the detainee and are directed wholly at refocusing the detainee on the interrogation and
frustrating a detainee’s efforts to ignore the interrogation. Thus, the described techniques do not
violate the requirements of substantive due process. )

Second, the CIA proposes to use two “slaps.” In the abdominal slap, the interrogator may
begin with his hands no farther than 18 inches away from the detzinee’s abdomen and may strike
the detainee in an area of comparatively little sensitivity between the waist and the stermum. dl
The facial slap involves a trained interrogator's striking the detainee’s cheek with his hand. Like
the holds, the slaps are primarily psychalogical techniques to make the detainee uncomfortable
they are not intended, and may not be used, to extract information from detainees by force or
physical coercion. -

There is no question, however, that the slaps may momestarily inflict some pzin. But
careful safeguards ensure that no significant pain would occur. With the facial slap, the
interrogator must not wear any rings, and must strike the detainee in the area between the tip of
the chin and the corresponding earlobe to avoid any contact with sensitive areas. The
interrogator may not use a fist, but instead must use an open hand and strike the detainee only
with his open fingets, not with his palm. With the abdominal slap, the interrogator also may nl:t
use a fist, may not wear jewelry, and may strike only between the sternum and the navel. The
interrogator is required to maintain a short distance between himself and the detaines to prevent
a blow of significant force. Undoubtedly, a single application of either of these technigues
presents a question different from their repeated use. We understand, however, that intesrogaters
will not apply these slaps with zn intensity, or a frequency, that will cause significant physiczl
pain or injury., Our conclusion that these techniques do not shock the conscience does not m
that interrogators may punch, beat, or otherwise physically abuse detainees in an effort to rx%zt
information. To the contrary, the result that we reach here is expressly limited to the use of fz
more limited slap techniques that have carefully been designed to affect detainees

TOPSBEKET,

45




[
[l
a
i
i
H
¢

" Nonetheless, after reviewing medical literature, the observations of CIA medical staff in the

psychologically, without harming them physically. Slaps or other forms of physical contact that
go beyond those described may raise different and serious questions under the DTA.

Monitoring by medical personnel is also important. Medical personnel observe the
administration of any slap, and should 2 detainee suffer significant or unexpected pain or harm,
the technique would be discontinued. In this context, the very limited risk of ha.rm associated
with this technique does not shock the conscience.

FExtended Sleep Deprivation. Of the techniques addressed in this memorandum, efxtendcg
sleep deprivation again, as under the War Crimes Act, requires the most extended analysis.

application of the technique, and the detailed procedures and safeguards that CIA interrogators
and medical staff must follow in applying the technique and monitoring its apphc.atiom we
conclude that the CIA’s proposed use of extended sleep deprivation would not impose harm
unjustifiable by a governmental interest and thus would not shock the conscience.

The.scope of this technique is limited: The detainee would be subjected to no more than
96 hours of continuous sleep deprivation, sbsent specific additional approval, including legal
approval from this Office and approval from the Director of the C1A; the detainee would be
allowed an opportunity for eight hours of uninterrupted sleep following the application of the
technique; and he would be subjected to no more than a total of 180 hours of the sleep
deprivation technique in one 30-day period. Notably, humans have been kept continuously
awake in excess of 250 hours in medical studies. There are medical studies suggesting that sleep
deprivation has few measurable physical effects. See, e.g., Why We Sleep: The Functions of

 Sleep in Humans and Other Mammals 23-24 (1998). To be sure, the relevance of these medical;

studies is limited. These studies have been conducted under circumstances very dissimilar to
those 2t issue here. Medical subjects are in a relaxed environment and at relative liberty to do
whatever keeps their interest. The CIA detainees, by contrast, are undoubtedly under duress, ard
their freedom of movement and activities are extremely limited. CIA medical personnel,
however, have confirmed that these limited physical effects zre not significantly aggravated in
the unique environment of a CIA interrogation.

As described above, the CIA’s method of keeping detainees awake—cantinuous
standing—can cause edema, or swelling in the lower legs and feet. Maintaining the standing
position for as many as four days would be extremely unpleasant, and under some circumstances,
pamﬂt.;lthough edema and muscle fatigue subside quickly when the detainee is permitted to sit
or to recline. .

* We understand that during the use of the proposed exiended sleep deprivation technique, the detaines
would often wear a disposable undergarment designed for adults suffering from incontinence. The undergarment
would be used (o avoid the need regitlarly to unshackle the detaines for use of the toilet, and would b regularly
checked to avaid skin irrifation or unnecessary discomfort. The proposed use of the undergarment s justified not
Just for senitary reasons, but also to protect both the detainee and the interrogators from unnecessary and potential
dangerous physical contact. We also undarstand that the deszinee would wear addidonal clothing, such 25 a pair o
shorts, over the undergarment during application of this technique.
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At the same time, howeves, the CIA employs many safeguards to ensure that the‘dctaz.ne:
does not endure significant psin or suffecing. The detaines is not permitted to support his weight!
by hanging from his wrists znd thereby risking injury to himself. This precaution ensures that
the detainee’s legs zre capable of functioning normally at all times—if the detainee caanot
support his own weight, administration of the technique ends. In addition, the C'IA's meduzl_
personnel monitor the detainee throughout the period of extended sleep deprivation. They will
halt use of the technique should they dizgnose the detainec as experiencing hallucinations, other
abnormal psychological reactions, or clinically significant diminishment i cognitive
functioning. Medical personnel 2iso will monitor the detainee’s vital signs to ensure that they
stay within normal parzmeters. If medical personnel determine that the detainee develops
clinically significant edema or is experiencing significant physical pain for any reason; the
technique either is discontinued-or other methods of keeping the detainee awake 2re used. These
accommodations are significant, because they highlight that the CIA uses extended sleep -
deprivation merely to weaken a detainee’s psychological resistance to interrogation by keeping
him awake for longer than normal periods of time.

Combined Effects. We do not evaluate these techniques in isolation. To determine
whether a course of interrogation “shocks the conscience,” it is important to evaluate the effect
of the potential combined use of these techniques. See, e.g., Williams v. United States, 341 U.S.
97, 103 (1951) (evaluating a three-day course of interrogstion techniques to determine whether a
constitutional violation occurred). Previcusly, this Office has been particularly concerned zbout
techniques that may have a mutually reinforcing effect such that the combination of techaiques
might increase the effect that each would impose on the detainee. Combined Use at 9-11.
Specifically, medical studies provide some evidence that sleep deprivation may reduce tolerance
to some forms of pain in some subjects. See, e.g., B. Kundermann et al., Sleep Deprivation
Affects Thermal Pain Thresholds but not Somatosensory Thresholds in Healthy Volunteers, 66
Psychosomatic Med. 932 (2004) (finding a significant decrease in heat pain thresholds and some
decrease in cold pain thresholds after one night without sleep); S. Hakld Onen et al., The Effects
of Total Sleep Deprivation, Selective Sleep Interruption and Sleep Recovery on Pain Tolerance
Thresholds in Healthy Subjects, 10 J. Sleep Research 35, 41 (2001) (finding a statistically
significant drop of 8-9% in tolerance thresholds for mechanical or pressuce pain after 40 hours)
7d. at 35-36 (discussing other studies). Moreover, subjects in these medical studies have been
observed to increase their consumption of food during a period of sleep deprivation. See Why
We Sleep at 38, A separate issue therefore could arise as the sleep deprivation technique may b
used during a period of dietary manipulation,

L1

Nonetheless, we are satisfied that there are safeguards in place to protect against any
significant enhancement of the effects of the techniques at issue when used in combination witk
sleep deprivation. Detainees subject to dietary manipulation are closely monitored, and any
statistically significant weight loss would result in cessation of] at a minimum, the dietary
manipulation technique. With regard to pain sensitivity, none of the techniques at issue here
involves such substantial physical contact, or would be used with such frequency, that sleep
deprivation would aggravate the pain associated with these techniques to a leve] that shocks the
conscience. More generally, we have been assured by the CIA that they will adjust and monitor
the frequency and intensity of the use of other techniques during a peried of sleep deprivation.
Combined Use at 16. :
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_ In evaluating these techniques, we also recognize the emotional stress that thfy.ma_y
impose upon the detainee. While we know the careful procedures, safeguards, and hputatlons
under the CIA's interrogation plan, the detainee would not. In the course of undergoing these
techniques, the detainee might fear that more severe treatment might follow, or that, for example,
the slesp deprivation technique may be continued indefinitely (cven though, pursuant to CIA
procedures, the technique would ead within 6 hours). Tothe extent such fear and uncertzinty
may occur, however, they would bear 2 close relationship to the important govemment purpose
of obtaining information crucial to preventing 2 future terrorist attack. ﬁ.;coordmg to the CIA, the
belief of al Qaeda leaders that they will not be harshly treated by the United States is the primary
obstacle to encouraging them to disclose criticel intelligence. Creating uncertaiaty over whether
that assumption holds—while at the same time avoiding the infliction (or even the thrg:.tened
infliction, see supra at n.21) of any significant harm—is a necessary past of the effectiveness of
these techniques and thus in this context does not amount 1o the arbitrary or egregious conduct
that the Due Process Clause would forbid. When used in combination and with the safeguards
described 2bove, the techniques at issue here would not impose harm that constitutes “cruel,
inhuman, or degrading treatment or punishment” within the meaning of the DTA

Iv.

The final issue you have asked us to address is whether the CIA’s use of the proposed
interrogation techniques would be consistent with United States treaty obligations under
Common Article 3 of the Geneva Conveatians, to the extent those obligations are not
encompassed by the War Crimes Act>* As we explzin below, Common Article 3 does not
disable the United Stetes from employing the CIAs proposed interrogation techniques.

Commissions Act, the Geneva Conventions, outside the requiremen
unenforceable treaty obligation of the United States,

 Through operation of the Military
of the War Crimes constifute a judici

we understand that the CIA intends for the program to comply with Common Article 3, and our analysis below is
premised on that policy determination,

In addition, we note that the MCA provides another mechanism whereby the President could ensure that the

CIA interrogation program fully complies with Common Article 3—by reasserting his pre-Hamdan conclusion :
Common Article 3 does nol apply to the armed conflict apainst al Qaeda. Section 6()(3) of the MCA provides the
Presideat with the authority to “interpret the meaning and application of the Geneva Conventions™ through
execulive orders that "shall be authoritative in the same manner as other administrative regulations™ (emphasis
added). By specifically invoking administrative law, the MCA provides the President with at least the stime
authority to interpret the treaty as an administrative agency would bave to inlerpret @ federal smtute. The Supreme,
Court has held that an adminismative agency's reasenable interpretation of a federal statute is to be “given
cantrolling weight” even ifa court has held in a prior case that another interpretation was belfer than the onzs
contained in the agency regulation. See Natl Coble & Telecomm. Ass'n v. Brand X Internet Serv., 545 U.S. 967,
980-986 (2005). As lhe Court explained, the “prior judicizl construction of a statute trumps an agency construction
otherwisc entitled to Chevron deference only {f the prior coust decision holds that its coaswuction follows from e
unambiguous (erms of the statute and thus Jeaves no room for agency discretion.” /d. at 982. Hamdan did not hold
that Common Article 3 was unambignons. Rather, the Court held only that the best interpretation of Common
Article 3 was that it applied to any conflict that was not a conflict between siates. The Court did got address the
that the President had reached the opposite conclasion in his February 7, 2002 order, and reduced that view to the
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Common Article 3 has been described as & “Convention in miniature.” Intemational ‘
Comumittee of the Red Cross, Jean Pictet, gen. ed., Il Commentaries on ihe Geneva Conventions
at 34 (1960). It was intended to establish a set of minimum standards applicable to the treatment

of all detainees held in non-international armed conflicts.
1,

Our interpretation must begin “with the text of the treaty and the context in whic!m the
written words are used.” Société Nationale Industrielle Aéropostiale v. United States District
Court, 482 U.S. 522, 534 (1987); Eastern Airlines, Inc. v. Floyd, 499 U.S. 530, 534 (1991); see
also Vienna Convention on the Law of Treaties, May 23, 1969, 1144 UN.T.S. Article 31(1) ("A
treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to
the terms of the freaty in their context and in light of its object and purpose.™); see also Ian
Brawnlie, Principles of Public International Law 629 (1990) (“The language _crf the tresty must
be interpreted in light of the rules of general international law in force at the t';;w of its .
conclusion, and also in light of the contemporanéous meaning of the terms.”).™ The foundation
of Common Article 3 is its overarching requirement that detainees “shall in all circumstances be
treated humanely, without any adverse distinction based on race, color, religion or faith, sex,
birth or wealth, or any other similar criteria.” This requirement of humane treatment is
supplemented and focused by the enumeration of four more specific categories of acts that “are
and shall remain prohibited at any time and in any place whatsoever.” Those forbidden acts are

(a) Violence to life and -person, in particular murder of all kinds, mutilation, cruel
treatment and foriure; ;

(b) Taking of hostages; -

“erroneous” ktigating position of the Solicitor General. See 126 S. CL 2t 2795; id. a1 2845-46 (Thomas, I,
dissenting) (recognizing that the majority did not address whether the treaty was ambigucus or deference was
appropriate).

Because the MCA expressly zllows the President (o interpret the “application” of Common Article 3 by

executive order, he lawfully could reassert his pre-Hamdan interpretation of the treaty. While we need not fully
explore the issue here, we have little doubt that 25 a matter of text and history, the President could reasonably find

that an “armed conflict not of an international cheracter occurring in the territory of one of the High Contracting
Parties” does not includs 2n anmed confiict with an international terrorist organization occurring 2cross temitorial
boundarics. See, e.g., Pictet, Il Conunentaries, at 34 ("Speaking generaily, it must be recognized that the conflicts
referred to in Article 3 are zrmed conflicts, with armed forces on either side engaged in hostilities, in short, which

are in many respects similar to an international war, bul take ploce within the confines of a single country.”)
(emphasis added). Therefore, although we assume in light of Homdan that Cammon Article 3 applics to the preseit
conflict, we note that the President permissibly could interpret Common Artdcle 3 not to 2pply by an executive ord=r
issued under the MCA. :

* Although the United States has not ratified the Vienna Convention on the Law of Treaties, we have ofien
looked to Articles 31 and 32 of the Convention as a resource for rules of {reaty interpretation widely recognized in
international law, :
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_the Red Cross, many of whom had assisted in drafting the Conventions, published Commentaries.
. -on each of the Geneva Conventions, under the general editorship of Jean Pictet. See Jean Pictet,

T | |

(c) Outrages upon personal dignity, in particular, humiliating 2nd degrading
treatment;

(d) The passing of sentences and the camrying out of executions witiaom_ previous
judgment pronounced by a regularly constituted court affording all the judicial
guarantees which are recognized gs indispensable by civilized peoples.

OF these provisions, two have no application here. The proposed CIA interrogation methods will
involve neither the “taking of hostages” nor the “passing of seatences [or] the camrying out of
executions.” Thus, our analysis will focus on paragrephs 1(2) 2nd 1(c), s well 2s Common
Article 3’s introductory text,

Where the text does not firmly resolve the application of Common Article 3 to the CIA’S
proposed interrogation practices, Supreme Court precedent and the practices of this Office direc
us to several other interpretive aids. As with any treaty, the negotiating record—also known as
the mavawx préparatoires—of the Geneva Conventions is relevant. See, e.g., Zicherman v.
Korean Air Lines Co., 516 U.S. 217, 226 (1996) (“Because a treaty ratified by the United States
is not only the law of this land, but 2iso an agreement among sovereign powers, we have
traditionally considered as aids to its interpretation the negotiating and drafting history (ravaux
préparatoires) and the post-ratification understanding of the contracting parties.”); see also
Vienna Convention on the Law of Treaties Art. 32(a) (stating that “supplementary means of
interpretation, including the preparatory work of the wreaty,” may be appropriate where the
meaning of the text is “ambiguous or obscure™). With regard to the Geneva Conventions, an
additional, related tool is available: In 1960, staff members of the Internationzl Committes of

gen. ed,, Commentarifes on the Geneva Conventions (ICRC 1960) (hereinafter, “Commentaries™).
These Commentaries provide some insight into the negotiating history, as well as a fairly
contemporaneous effort to explain the ICRC’s views on the Conventions' proper interpretation. |
The Supreme Court has found the Commentaries persuasive in interpreting the Geneva
Conventions. See Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2796-98 & n.48 (2006) (citing the
Commentaries ten times in interpreting Common Article 3 to apply to the armed conflict with al
Qaeda and explaining that “[t]hough not binding law, the [ICRC Commentary] is, as the parties
recognize, relevant in interpreting the Geneva Conventions").

In addition, certain international tribunals have in recent years zpplied Common Article 3
in war crimes prosecutions—the Intemational Tribunal for the Former Yugoslavia (“ICTY™) and
the International Criminal Tribunal for Rwanda (“ICTR"). Their decisions may have relevance
as persuasive authority. See Vienna Convention on the Law of Treaties Art. 31(3)(b) (stating
that “subsequent practice in application of the treaty” may be relevant to its interpretation). The
Supreme Court recently explained that the interpretation of a treaty by an intemational tribunal
charged with adjudicating disputes between signatories should receive “respestful
consideration.” Sanchez-Liamasv. Oregon, 126 8. Ct. 2669, 2683 (2006); see also Breard v.
Greene, 523 U.S. 371, 375 (1998) (per curiam). The Geneva Conventions themselves do not
charge either ICTY or ICTR with this duty, leaving their views with somewhat less weight than
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such a tribunal otherwise might have. We do, however, find several decisions of the ICTY of
use, and that our analysis aligns in many areas with the decisions of these tribunals provides
some comfort that we have accurztely interpreted the treaty’s tenms.

Finally, we also recognize that the practices of other state parties in implementing
Common Article 3 (as opposed to the statemeats of officials from other pations, unsupported by
any concrete circumstances and conduct) may serve as “a supplementary meaas of
interpretation.” See Vienna Convention on the Law of Trezties Ari. 313)(b). We have found
only one country, the United Kingdom, to have engaged in a sustained effort to interpret -
Common Article 3 in a similar context, and we discuss the relevance of that example below.

In addition, the Preparatory Committee for the Intemational Criminal Court established
under the Rome Statute has developed elements for crimes under Common Article 3 that may be
tried before that court, and an accampanying commentary. See Knut Dérmann, Elements of
Crimes under the Rome Statute of International Criminal Court: Sources and Commentary
(Cambridge 2002). The United Stztes is not a party to the Rome Statute, s¢e Letter from John R
Bolton, Undersecretary of State, to U.N Secretary Generzal Kofi Anan (May 6, 2002)
(announcing intention of the United States not to become 2 party to the Rome Statute), but
several parties to the Geneva Conventions are. Thus, while the Rome Statute does not constitute
a legal obligation of the United States, and its interpretation of the offenses is not binding 2s a
matter of law, the Statute provides evidence of how other state parties view these offenses. Like
the decisions of international tribunals, the general correspondence between the Rome Statute
and our interpretation of Common Article 3 provides some confirmation of the correctaess of the
interpretation herein. :

2,

In addition to the guidance provided by these traditional tools of treaty interpretation, the
Military Commissions Act substantially assists our inquiry.

The MCA amends the War Crimes Act to include nine specific criminal offenses defining
the grave breaches of the Geneva Conventions, which we have discussed above. These
amendments, constitute authoritative statutory implementation of a treaty.”” Asimportant, by

% The practice of many other state paties in response lo civil conflicis appears Lo have been simply to
violate Common Article 5 without conducting any interpretation. The Government of France, for instance,
reportedly instituted torture as an official practice in seeking to suppress insurrection in the then-French 1eaitory of;
Algeria between 1954 and 1962, See, e.g., Shiva ERekhari, Fronce and the Algerian War: From a Policy of
‘Fargetting’ to a Framework of Accountability, 34 Colum. Hum_ Ris. L. Rev. 413, 42122 (2003). More recently,
Russia reportedly engaged in sustzinad violations of Common Article 3 in dealing with the internal conflict in
Chechnya. We'do not take such actions 2s 2 guide to the meaning of Common Asticle 3, and indeed many of the
reported actions of these nations are condemngble. But these examples do reinforce the need to distinguish what
states say from what they in fact do when confranted with their own national security challenges.

¥ Congress provided a comprehensive framework for discharging the obligations of the United States
under the Gencva Conventions, and such legislation properdy influences our constraction of the Geneva
Conveations. Coagress regularly enacts legislation implementing our treaty obligations, and that legisiation
provides definitions for undefined treaty terms or otherwise specifics the domestic legal effect of such treaties. Sed
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statutorily prohibiting certain specific acts, the amendments allow our interpretation of Common
Article 3 to focus on the margins of relatively less serious conduct (i.c., conduct that f:cllls shori
of 2 grave breach). Accordingly, we need not decide the outer limits of OOIIdLI('FC pm‘m.}tted by
certain provisions of Common Article 3, so long as we determine 'tl:m the CIA's prectices,
limited as they are by clear statutory prohibitions and by the conditions and se‘nfeguard§ applied
by the CIA, do not implicate the prohibitions of Common Article 3. For that mterp:enve ta_sL.,
the War Crimes Act addresses five specific terms of Common Article 3 by name—"torture,
“cruel treatment,” “murder,” “mutilation,” and the “taking of hostages.” Althqugh the WE;r
Crimes Act does not by name mention the thre¢ remaining relevant terms—"violence to life 'ind
person,” “outrages upon personal dignity, in particular, humiliating and degrading treatment,
and the overarching requirement of “humane[]” treatment—the Act does address them in part by
identifying and prohibiting four other “grave breaches” under Common Asticle 3. Three of these
offenses—performing biological experiments, rape, and sexual assault or abuse, see 18 Us.C
§§ 2441(dX1)(C), (G), H)—involve reprehensible conduct that Common Article 3 surely |
prohibits. The Act includes another offense—intentionally causing serious bodily injury—whici]
may have been intended to address the grave breach of “willfully causing great suffering or
serious injury to body or health,” specified in Article 130. This grave breach is not directly
linked to Common Article 3 by either its text, its drafting history, or the ICRC Commentaries;
nevertheless, the “serious bodily injury” offense in the War Crimes Act may substantially
overlap with Common Article 3's prohibitions on “vialence to life and person”™ and “outrages
upon personal dignity."

Congress also stated in the MCA that the amended “provisions of [the War Crimes Act}
fully satisfy the obligation under Article 129 of the Third Geneva Convention for the United

common Article 3 in the context of an armed conflict not of zn international character.” MCA
§ 6(a)(2). This statutary conclusion suggests the view of Congress that the terms “murder,”
“rmutilation,” “cruel treatment,” “torture,” and the “taking of hostages” in Common Article 3 are
properly interpreted to be coterminous with the identically named offenses in the War Crimes
Act. Article 130 of the Third Geneva Convention expressly states that two of these offenses—
torture and murder (“wiliful killing” in Article 130)—are grave breaches. As explained below,
international commentators and tribunals believe that a third offense—cruel treatment—is
identical to the grave breach of “inhuman treatment” in Article 130. To criminalize only a subset
of those acts would not be consistent with the obligation of the United States under Article 129
of GPW, and Cangress believed it “fully satisf{ied]” that obligation in the MCA_*® In zny event,
nao legislative history indicates that Congress believed the War Crimes Act left a gap in coverage

e.g.,9US.C. §§201-208 (addressing the scope of the Convention on the Recognition of Foreign Arbitral Awards);
18 U.8.C. § 1093 (Umplementing and defining terms of the Convention on the Prevention and Punishment of the
Crime of Genocide); 17 U.S.C. § 116(a) (defining terms of th= Convention for the Prolection of Literary and Artistic
Waorls); 18 U.S.C. § 2339C (defining terms of the Intemational Convention for the Suppression of the Financing of
Terorism); 26 U.5.C. § 894(c) (interpreting the United States-Canada Income Treaty of 1980).

** We need not definitely resolve the question of Congress's intention as to the two other terms of Common!
Article 3 defined in the War Crimes Act—"mutilztion” and the “taking of hostages”——neither of which appears
expressty in Article 130 of GPW. These offenses are not implicated by the proposed CIA interrogation methods,
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. circumstances. Pictet, Il Commentaries, at 39; see TV Commentaries, 2t 204-05 (“Tt seems

with respect to any of its offenses that expressly address by name speclﬁc prohibitions in
Common Article 3. Combining Congress’s view in its implementing legislation wuiz our own
analysis of Common Article 3's relevant terms, including the alignment of Congress’s ‘
definitions with interpretations of international tribunals, we conclude below that Congress's
view is correct and that it hes in the War Crimes Act fully and correctly defined the terms at
issue, namely “torture” and “cruel treatment.”

. |

Congress in the MCA also made clear, however, its view that the grave breaches defined
in the War Crimes Act do not exhaust the obligations of the United States under Common
Article 3. The War Crimes Act, as amended, states that “the definitions (in the War Crimes Act{
are intended only to define the grave breaches of Common Article 3 and nat the full scope of the
United States obligations under that Article.” 18 U.S.C. § 2441(d)(5). Astotherest, the Act
states that the President may “promulgate higher standards 2nd administrative r&g.llzﬁons for
violations of treaty obligations which are not grave breaches of the Geneva Conventions.” MCA

§ 6()GXA).

Qur inquiry with respect to the residual meaning of Common Article 3 is therefore
confined to the thres terms not expressly defined in the War Crimes Act—"violence to life or.
person,” “outrages upon personal dignity,” and “humane” treatment-—to the extent lhos'e terms
have meaning bel;ond what is covered by the four additional offenses under the War Crimes Act
described above.” The President, Members of Congress, and even Justices of the Supreme
Court in Hamdan have recognized that these provisions are troublingly vague and that post oc
interpretations by courts, internationa] tribunals, or other state parties would be difficult to
predict with an acceptable degree of certainty. See, e.g., Address of the President, East Room,
White House (Sept. 6, 2006) (“The problem is that these (e.g., ‘outrages upon personal dignity,
in particular, humiliating and degrading treatment’) and other provisions of Common Article
Three are vague and undefined, and each could be interpreted in different ways by American and
foreign judges."); 152 Cong. Rec. $10354-02, $10412 (Sept., 15, 2006) (Statement of Sen.
McCain} ("Observers have commented that, though such ‘outrages [upon personal dignity]’ are
difficult to define precisely, we 2ll know them whén we see them, However, neither I nor any
other responsible member of this body should want to prosecute and poteatially sentence to death
any individual for violating such a vague standard.”); Hamdan, 126 S. Ct, at 2798 (“Common
Article 3 obviously tolerates 2 great degree of flexibility in trying individuals captured during
armed conflict; its requirements are general ones."); id. at 2848 (Thomas, 1., dissenting)
(characterizing provisions in Commaon Article 3 as “vague” and “nebulous™).

They were not the first to remark on this uncertainty, nor is the uncertainty an accident.
The Commentaries explain that the Conventions' negotiators found it “dangerous to try to go
into too much detail” and thus sought “{flexible” language that would keep up with unforeseen

¥ As we explain below, Congress correstly defined the content of Common Article 3's prohibitions on
cruel eatment in the War Crimes Act’s “crucl and inhuman treatment” offense. Se¢ infra at panIV.B.15.
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useless or even dangerous to atzempt to make 2 list of 2il the factors which make treztment
‘humane."); see also 2A Final Record of Diplomatic Conferences of Geneva of !9{9, 2t 248
("Mr, Maresca (Ttaly) thought that it gave greater force 1o 2 rule if he merely statedits
fundamental principle without 2ny comments; 10 eater into too many details could only limit its

scope.").

The difficult task of applying these remaining terms is substantially assisted by two
interpretive tools established in United States practice as well as international law. The Siest of
these tums to more developed United States legal standards—similar to those set forth in
Common Article 3—to provide content to Common Article 3's otherwise general terms. This
approachis expressly recommended by Congress in the Military Commissions Act, which )
reaffirms the constitutional standards of treatment extended abroad and to aliens by the Detaines
Treatment Act. The MCA further provides that any violation of the constitutional standards in
the Detainee Treatment Act in connection with 2 Common Article 3 armed conflict constitutes 2
violation of Common Article 3. See MCA § 6(2)(1). The MCA thus both points us to pammlq
domestic law in applying Common Article 3 and leaves open the possibility—advanced by many
during the debate over the MCA—that compliance with the DTA as well 2s the specific crimina
prohibitions in the War Crimes Act would fully satisfy the obligatians of the United States under
Common Article 3.

During the legislative debate over the Military Commissions Act, Secretary of State
Condoleezza Rice explained why the State Department believed that Congress rezsonably could:
declare that compliance with the DTA would satisfy United States obligations under Common
Article 3:

In a case where the treaty's terms are inherently vague, it is appropriate for a state
to look to its own legal framework, precedents, concepts and norms in interpreting
these terms and carrying out its intemational obligations. . . . The proposed
legislation would strengthen U.S. adHerence to Common Article 3 of the Geneva
Conventions because it would add meaningful definition and clarification to
vague terms in the treaties,

In the department's view, there is not, and should not be, any inconsistency with
respect to the substantive behavior that is prohibited in paragraphs (a) and (€) of
Section 1 of Common Article 3 and the behavior that is prohibited as “cruel,
inhuman, or degrading treatment or punishment,” as that phrase is defined in the
U.S. reservation to the Convention Against Torture. That substantive standard
was also utilized by Congress in the Detainee Treatment Act. Thus it is a
reasonable, good faith interpretation of Common Article 3 to state . . _ that the
prohibitions found in the Detainee Treatment Act of 2005 fully satisfy the
obligations of the United States with respect to the standards for detention and
treatment established in those paragraphs of Common Article 3.

Letter from Secretary of State Condoleezza Rice fo the Honorable John Wamer, Chairman of the
Senate Armed Services Committee (Sept. 14, 2006) ("Rice Letter"), In enacting the MCA,
Congress did not specifically declare that the satisfaction of the DTA would satisfy United States
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~ were of the-view that Common Article 3 is in all cases more protective than the domestic
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obligations under Common Article 3, but Congress took measures to leave open such 2n _
interpretive decision. In particular, section 6(a)(3) of the MCA expressly delegates to the i
President the authority to adopt such a “reasonable, good faith interpretation of: Common |
Article 3," and section 6(a)(1) pravides that the prohibition under the I?TA is direcily relevant in
interpreting the scope of United States obligations under Common Article 3.

It is.striking that Cangress expressly provided that every violation of the DTA )
“constitutes [a] violation[} of common Asticle 3 of the Geneva Conventions prohibited by Unit
States law.” MCA § 6(2)(1). Especially in the context of the legislative debate that accompani
the passage of the Military Commissions Act, this statement suggests a belief tha.t th_e tradition
constitutional standards incorporated into the DTA very closely track the humanitarian standard
of Common Article 3. If the fit were loose, it would be difficult to foreclose the possibility that
some violations of the DTA would not also be violations of Comman Article 3, unless Congress

constitutional pravisions applicable to our own citizens, .

The manner in which Congress reaffirmed the President’s authority to interpret the
Geneva Conventions, outside of grave breaches, is consistent with the suggestion that the
Detainee Tredtment and War Crimes Acts are substantially congruent with the requirements of
Common Arsticle 3. The Military Commissions Act, efter identifying both the grave brezclies set
out in the War Crimes Act and transgressions of the DTA 2s violations of Common Article 3,
states that the President may “promulgate higher standards and administrative regulations for
violations of treaty obligations which are not grave breaches of the Geneva Conventions.”
MCA § 6(2)(3)(A) (emphasis added). The provision does not mention the DTA: While the
provision indicates that there are violations of Common Article 3 that are not grave breaches
covered by the War Crimes Act, it also implies that the DTA may address those additional
violations. See also 18 U.S.C. § 2441(d)(5), as emended by MCA § 6 (stating that “the
definitions [in the War Crimes Act] are intended only to define the grave breaches of Common
Article 3 and not the full scope of the United States obligations under that Article™).

In applying the DTA's standard of humane treatment to Common Article 3, Congress
was acting in accordance with a practice grounded in the text and history of the Geneva
Conventions. The Conventions themselves recognize that, apart from “grave breaches," the state
parties have some flexibility to consult their own legal traditions in implementing and
discharging their trezty obligations. Although parties are obligated to prohibit grave breaches,
with “penal sanctions,” see GPW Art. 129 1f] 1-2, the Conveations require parties “to take
measures necessary for the suppression of other breaches of the Conveation[s]," id §3. The
Commentaries also sugeest such an approach when they explzin that Common Article 3 wes
drafted with reference to the then-existing domestic laws of state parties: It “merely demands
respect for certain rules, which were already recognized as essential in all civilized countries, and
embodicd in the national legislation of the States in question.” Pictet, Il Commentaries, at 36, |
Not only was the United States among the Conventions’ leading drafters, but it was then (as it is
now) among the leading constitutional democracies of the world. It is therefore manifestly
appropriate for the United States to consider its own constitutionz] traditions—those rules
“embodied in the nztional legislztion” of the United States—in determining the mezning of the
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standards from our Nation's legal tradition that predate the adoption of the Geneva Conventions
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general standards embodied in Common Article 3. The DTA incorporated constitutional

Indeed, the United States previously has looked to its own law to clarify a.mb;gmns .
treaty terms in similar treaties. A leading example is now embodied in the DTA itself. Faced
with an otherwise undefined and difficult-to-apply obligation to refrzin from “cruel, inhuman, of
degrading treatment” in Article 16 of the CAT, the Senate turned to our Nauon'-s constitutional
standards and made clear in its advice and consent that the obligation of the United States under
this provision would be determined by reference to the Fifth, Eighth, and Fourteenth 1
Amendments of the U.S. Constitution. See Executive Branch Summary and Analysis of the CA]
at 15-16; S. Exec. Rep. 101-30, Convention Against Torture and Other Cruel, Inluman or
Degrading Treatment or Punishment at 25-26 (Aug. 30, 1990); see also Samarm v.
Commissioner, 313 F.2d 461, 463 (4th Cir. 1963) (looking to a more detailed definition of a term
in a domestic U.S. tax statute to interpret & comparatively general treaty term). As with the
Geneva Conventions, this approach was at least suggested by the treaty itself, which required
state parties to “undertake to prevent . . . cruel, inhuman, or degrading treatment or punishment.
CAT Art. 16 (emphasis zdded); see Executive Branch Summary and Analysis of the CAT, 8.
Treaty Doc. 100-20 &t 15 (explaining that this languzge is “more limited" than 2 “stringent
prohibition” and “embodies an undertaking to take measures to prevent” violstions within the
rubric of existing domestic legal structures).

.

The second interpretive tool applicable here atiempts to reconcile the residual
imprecision in Common Article 3 with its application to the novel conflict against al Qaeda.
When treaty drafters purposely employ vague and ill-defined language, such language can reflect
2 conscious decision to allow state parties to elaborate on the meaning of those terms as they
confront circumstances unforeseen at the time of the treaty’s drafting.

Like our first interpretive principle, this approach shares the support of Congress through
the framework established in the Military Commissions Act. In that Act, Congress chose to keg
the Geneva Conventions out of the courts, and recognized that the Executive Branch has
discretion in interpreting Common Article 3 (outside the grave breaches) to provide good faith
applications of its vague terms o evolving circumstances. The explicit premise behind the Act’s
comprehensive framework for interpreting the Geneva Conventions is that our Government
needed, and the Conventions permitted, a range of discretion for addressing the threat ageinst th
United States presented by al Qaeda. As we discussed in the context of the DTA, Congress
knew that a CIA interrogation program had to be part of that discretion, and thus a guiding
aobjective behind the MCA's enzctment was thal the CIA's program could “go forward” in the
wake of Hamdan. See supra at 43-44. This is not to say that the MCA declares that any conduct

a

v

“* As a formal marter, the United States undertook a reservation to the CAT, altering United States
obligations, rather than invoking domestic Jaw as a means of interpreting the wreaty, The United States made clear,
however, that it understood the constitutional traditions of the United States ta be more than adequate to satisfy the
“eruel, inhuman or degrading weatment or panishment” standard required by the treaty, and therefore, it undertook
the reservation out of an abundance of czution and not because it believed that United States lsw would fall short
the obligations under Article 16, properly understood. S. Exec. Rep. 101-30, Convention Against Torturz end Other
Cruel, Inhuman or Degrading Trectment or Punithment at 25-16 (Aug. 30, 1990).
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_ Branch in developing an effective CIA program within those clear limits.
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falling under the auspices of 2 CIA interrogation program must be consistent with Common
Article 3. To the contrary, Cangress recognized that Common Article B.s@bﬁsbes some clear
limits on such a program. Nevertheless, thé result of lingering imprecision in Common
Article 3's terms should not be institutional paralysis, but rather discretion for the Executive

Common Atticle 3 certainly places clear limits on how a state party may address such
challenges and absolutely bars certain conduct offensive to “all civilized nations.” Pictet, I
Commentaries, at 39. For instance, the provision prohibits “murder of all kinds,” “mutilation,”
and “the taking of hostages™—terms that are susceptible to precise definition and that “are and
shall remain prohibited at any time and in any place whatsoever." When it comes, however, to
Common Arficle 3’s more general prohibitions upon “violence to life or person” and “outrages
upon personal dignity,” it may become necessary for states to define the meaning of those
prohibitions, not in the sbstract, but in their application to the specific circumstances that arise.

Indeed, the ICRC Commentaries themselves contemplate that “what constitutes humane
treatment” would require a sensitive balancing of both security and humanitarian concems.
Depending on the circumstances and the purposes served, detainees may well be “the object of
strict measures since the dictates of humanity, and measures of security or repression, even whzr: -
they are severe, are not necessarily incompatible.” Jd. at 205 (emphasis added). Thus, Common
Article 3 recognizes that state parties may act to define the meaning of humane treatment, and its
related prohibitions, in light of the specific security challenges at issue.

The conflict with al Qaeda reflects precisely such 2 novel circumstance: The application
of Common Article 3 to 2 war against intemational terrorists targeting civilians was not one
contemplated by the drafters and negotiators of the Geneva Conventions. As Common Article 3
was drafied in 1949, the focus was on wars between uniformed armies, as well as on the
atrocities that had been committed during World War II. A common feature of the conflicts that
served as the historical backdrop for the Geneva Conventions was the objective of the parties t
engage the other's military forces. As the ICRC described the matter, “Speaking generally, it
must be recognized that the conflicts referred to in Article 3 are armed conflicts, with armed
Jorces on either side engaged in hostilities—conflicts, in short, which are in many respects
similar to an international war, but take place within the confines of a single country.” Pictet, I
Commentaries, at 37 (emphases in original).”

o

Al Qaeda in its war agzainst the United States and its allies is not organized into
battalions, under responsible command, or dressed in uniforms, although we need not decide
whether these hallmarks of unlawful combatancy set al Qaeda into a class by itself. What is
undoubtedly novel from the standpoiat of the Geneva Conventions is that al Qaeda’s primary

“! Thus, although the Supreme Coust rejected the President’s determination that Common Article 3 did not
2pply 1o the conflict against 2| Qazdz, there can be litde doubt that the paradigmatic case for the drafters of
Article J was an intemnal civil war. 2B Final Record of the Diplomatie Conjerence of Geneva of 1949, &t 121; see]
also Pictet, I Commentaries, a1 79, A thorough interpretation of Common Asticle 3 must reflect that Common
Article 3, at 3 minimum, is detached Eom its historical moorings when applied to the present conlext of 2med

conflict with al Qacda.
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" (emphasis added), see also Pictet, [l Commentaries, at 29 (explzining that the historical impetus

means of warfare is not to vanquish other uniformed armies but rather to k?ll innocent civilians.

In this way, al Qaeda does not resembie the insurgent forces of the domestic re_bellmfls?o which
the drafters and negotiators of Common Article 3 intended to zpply long-standing principles of

the law of war developed for national armies. Early explanations of the persons protected from
action by.a state party under Common Article 3 referred to the “party in revolt against the de
jure Government.” 2B Final Record of the Diplomatic Conference of Geneva of 1949, at 121

of Common Article 3 was bloody “civil wars or social or revolutionary disturbances” in which
the Red Cross had trouble intervening because they were entirely within the temtory of a
sovereign state); id. at 32 (discussing the paradigm model of “patriots struggling for the
independence and dignity of their country”). Al Qaeda’s general means of engagement, on the
other hand, is to avoid direct hostilities against the military forces of the United States and
instead to commit acts of terrorism against civilian targets.

Further supporting a cautious approach in applying Common Article 3 in the present
novel context, the negotiztors znd signatories of Common Asticle 3 were not under the
impression that Common Articlé 3 was breaking new ground regarding tlic substantive rules that
govern state parties, apart from applying those rules to 2 new category of persons.* They soughi
to formalize “principles (that had] developed as the result of centuries of warfare and had zlready
become customary law at the time of the adoption of the Geneva Conventions because they
reflect the most universally recognised humanitarian principles.” Prosecutor v. Delalic, Case
No. IT-96-21-A (ICTY Appellate Chamber 2001); see also Pictet, IIl Commentaries, at 36
(explaining that Common Article 3 establishes rules “which were already recognized as essential
in all civilized countries”) (emphasis added). Of course, the application of Common Article 3°s
general standards to a conflict with terrorists who are focused on the destruction of civilian
targets, a type of conflict not clearly anticipated by the Conventions' drafters, would not merely
utilize the axiomatic principles that had “developed as the result of centuries of warfare.” Thus,
we must be cautious before we construe these precepts to bind 8 state's hands in addressing such
a threat to its civilians. '

That a treaty should not be lightly construed to take away such a fundameatal sovereign
responsibility—to protect its homeland, civilians, and allies from catastrophic attack—is an
interpretive principle recognized in international law. See Oppenheim's International Law
§ 633, at 1276 (Sth ed, 1992) (explaining that the in dubio mitius canon provides that treaties
should not be construed to limit 2 sovereign right of states in the absence of an express
agreement); ¢f. Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 148 (1982) (“sovereign power’
cannot be relinquished “unless surrendered in unmistakable terms”).* The right to protect its

“ As explained above, the innovation of Common Articls 3 was not to impose wholly novel standards on
states, bul to apply the law of war to ¢ivil wars that largely shared the characteristics of international armed
conflicts, while lacking a smte party on the opposing side that could be a pasticipant in a fully reciprocal treaty
arrangement. See Pictet, Il Commentaries, at 37. Although the drafiers were innovating by binding states (o law of
war standzrds absent an sssurance that the enemy would do the same, they believed that the geaeral baseline
standards that would apply under Common Article 3 were uncontroversial and well established.

© The canan of in dubio mitius (literally, "when in doubt, bring calm”) hus been applied by numerous
international tribunals to conswue ambiguous treaty terms against the refinquishment of fundamental sovereign

oy




citizens from foreign attack is 2n essential attribute of a state's sovereignty. Advisory Opinion on
the Legality of the Threat or Use of Nuclear Weapons, 1996 1.C.1. 226, 266. To be sure, the
states negotiating Common Article 3 clearly understood that they were disabling thems'clva
from undertaking certzin measures to defend their governments 2gainst insurgeats seeking to
overthrow those governments, which inarguably is an important part of sovercignty. We would,
however, expect clarity, in the text or at least in the Conventions negotiating history, before we
would interpret the treaty provision to prohibit the United States from taking actiops deemed
critical to the sovereign function of protecting its citizens from catastrophic foreign terrorist
attack. Crucial here is that the CIA’s program is determined to be necessary to obtain critical
intelligence to ward off catastrophic foreign terrorist attacks, and that it is carefully designed to
be safe and to impose no more discomfort than is necessary to achieve that crucial objective,
fundamental to state sovereigaty. Just 2s the “Constitution [of the United States] is not a suicide
pact,” Kennedy v. Mendoza-Martinez, 314 U.S. 144, 159 (1963), so 2lso the vague and general
terms of Common Article 3 should not be lightly interpreted to deprive the United States of the
means to protect its citizens from temorist attack.

This insight informs passages in the ICRC Commentaries that some have cited to suggest
that the provisions of Common Article 3—to the exteat they are not precise and specific—should
be read to restrict state party discretion whenever possible, The Commentaries indeed recognize
that, in some respects, adopting more detailed prohibitions in Common Article 3 would have
been undesirable because the drafters of the Conventions could not anticipate the measures that
men of ill will would develop to zvoid the terms of a more precise Common Asticle 3:
“Howevér great the care undertaken in drawing up a list of ll the various forms of infliction, it
would never be possible to catch up with the imagination of future torturers who wished to
satisfy their bestial instincts; and the more specific and complete a list tries to be, the more
restrictive it becomes.” Pictet, III Commentaries, at 39. 1t is no doubt true therefore that
Common Article 3's general prohibitions do establish principles that preclude a range of
conduct, and that they should not be subject fo a technical reading that parses among conduct.
To the contrary, the principles in Common Article 3 are generally worded in a way that is
~ “flexible, and at the same time precise,” id., and they call upon state parties to evaluate proposed
conduct in a good faith manner, in an effort to make compatible both “the dictates of humanity”
towards combatants and the “measures of security and repression” appropriate to defending
one’s people from inhumane attacks in the armed conflict at issue, id, at 205. We, therefore,
undertake such an inquiry below.

B.

These interpretive tools inform our analysis of the three relevant terms under Common
Article 3: paragraph 1(z)’s prohibition on “violence to life and person, in particular murder of alk

powers. See W.T.0, Appellate Body, EC Measures Concerning Meat and Meat Products (Hormones),
WI/DS26/AB/R/ J165, u. 154, 1998 WL 25520, at *46 (Tan 16, 1998) (explaining that the “inlerpretive principle
of in dublo mitfus is widely recognizzd in international law as a supplementary means of interpretation™). For
example, the International Court of Fustice refused to coastrue an ambiguous treaty term to cede sovereigaty over
disputed territory withot a clear statement. See Case Concerning Sovereignly over Pulau Ligitan and Pulou
Sipedan, 2002 1.C.J. 625, 648. .o
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kinds, mutilation, cruel treziment and torture”; paragraph 1(c)’s prohibition on "outrages upon
personal dignity, in particular, humiliating and degrading tredtment”; znd Common Am:.:lg 3's
overarching requirement that covered persons “be treated humanely.” A.hhough it is first in the
syntax quommonArﬁc]cS,weadd:mmegmaﬂancmmm_l r@meml:st, asthe |
question becomes the extent of any residual obligations imposed by this requirement that are not
addressed by the four specific examples of inhumane treatment prohibited in paragraphs 1(2)-{d)| -

L

Against those persons pratected by Common Article 3, the United States is obligated not
to uadertake “violence to life and person, in particular murder of all kinds, cruel treatment and
torture.” GPW Art. § 1(2). Paragraph 1(a) raises two relevant questions: Will the CIA
program’s use of the six proposed techniques meet Common Article 3"s general requirement to
avoid “violence to life and person,” and will their use involve either of the potentially relevant
examples of “violence to life and person” denoted in paragraph 1(a)—torture and cruel

treatment? -

[

The proposed techniques do not implicate Common Article 3's general prohibition on
“violence to life and person™ Dictionaries define the term “violence™ as “the exertion of
physical force so as to injure or abuse.” Webster's Third Int I Dictionary at 2554. The
surrounding text and structure of paragraph 1(a) make clear that “viclence to life and person™
does not ehcompass every use of force or every physical injury. Instead, Common Asticle 3
pravides specific examples of severe conduct covered by that term-—murder, mutilation, torture,
and cruel treatment. As indicated by the words “in particular,” this list is not exhaustive.
Nevertheless, these surrounding terms strongly suggest that paragraph 1(g) is directed at only
serious acts of physicel violence. Cf. Dole v. United Steelworkers of Am., 494 U.5. 26, 36 (1999)
(“The traditional canon of construction, noscifur a sociis, dictates that words grouped in a list
should be given related meaning.”).

This reading is supparted by the ICRC Commentaries, which explain that the prohibitions
in paragraph 1(a) “concern acts which world public opinion finds particularly revolting—acts
which were committed frequently during the Second World War." Pictet, ITl Commentaries,
at 39. Intermnational tribunals and other bodies similarly have focused on serious and intentionzl
instances of physical force. At the same time, these bodies have had difficulty identifying any
residual content to the term “violence to life and person” beyond the four specific examples of
prohibited violence that Common Article 3 enumerates. The ICC’s Elements of Crimes does not!
define “violence to life or person™ as an offense separate from the four specific examples. The
ICTY similarly has suggested that the term may. not have discernable content apart from its four
specified components. The tribunal initially held that “violence to life or person™ is “defined by
the accumulation of the elements of the specific offenses of *murder, mutilation, cruel treatment,
and torture,™ and declined to define other sufficient conditions for the offense. Prosecutor v.
Blaskic, IT-95-14-T, { 182 (Trial Chamber). In later cases, the tribunal put 2 finer point on the
matter; at least for purposes of imposing criminal sanctions, the court could not identify a i
residual contenl to the term “violence to life and person” and dismissed charges that the
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defendant had engaged in “violence to life or person” that did aot constitute torture, cruel
treatment, murder, or mutilation. See Prosecutor v. Vasiljevic, Trial Chamber, §{ !_94-205
(2003). Even when prosecutors attempted to proffer elements of the “violm.:a to itfe.and N
person” violation as a freestanding offense, they argued that the offense required ﬂ]\‘.: imposition
of “serious physical pain or suffering,” which would mzke it duplicative of the prohibition on
“cruel treatment.” Jd _

We conclude that the proposed CIA techniques are consistent with Common Article 3’s
prohibition on “violence to life and person.” As we explained above, Congress strictly '
prohibited several serious forms of violence to life and person, and the techniques do not involve
any of these, The ICRC Commentaries have suggested that “performing biological experiments’|
would be a type of “violence 1o life and person™ that, although rot explicitly listed as en
example, is also prohibited by paragraph 1(2). See, e.g., Pictet, I Commentaries, 2139. The i
CIA techniques do not involve biological experiments, and indeed the War Crimes Act :
absolutely prohibits them. See 18 U.S.C. § 2441(d){1)(C). Whether or not those grave breach
offenses exhaust the scope of “violence to life and person” prohibited by Common Article 3, we
are confident that “viclence to life 2nd person” refers to acts of violence serious enough to be
considered comparsble to the four examples listed in Common Article 3—murder, mutilation,.
torture, and cruel treatment. The CIA techniques do not involve the application of physical force
rising to this standard. While the CIA does on occzsion employ limited physical contact, the
“slaps” and "holds" that comprise the CIA's proposed corrective techniques are carefully limited:
in frequency and intensity and subject to important safeguards to avoid the imposition of
significant pain. They are designed to gain the atteation of the detainee; they do not constitute
the type of serious physical force thet is implicated by paragraph 1(2).

b.

The CIA interrogation practices also do not involve any of the four more specific forms
of “violence to.life or person” expressly prohibited by paragraph 1(2). They obviously do not
involve murder or mutilation. Nor, as we have explained, do they involve torture. See Section
2340 Opinion and supra at 14

“1In this opinion and the Section 2340 Opinion, we have concluded that the entianced interrogation
techniques in question would not violate the federal probibition on torture in 18 U S.C. § 2340-2340A or the
prohibition on torture in the War Crimes Aet, see 18 U.S,C. § 2441(d)(1)(A). Both of these offenses require as an
clement the imposition of severe physicel or mental pain or suffering, which is consistent with international practice.
asreflected in Article 1 of the Convention Against Torture and the ICC's definition of Common Article 3's |
prohibition on torture, Seze Dormann, Elements of Crimes at 40] (requiring the element of inflicting “severe physical
or mental pain or suffering” for torture under Common Asticle 3). The War Crimes Act and the federal prohibition
on torture firther define “scvere mental pain or suffering,” and this more specific definition does not appearin the :
text of the CAT or in the Rome Statuts. Instead, the source of this d=finition is an understanding of the Unifed i
States to its ratification of the CAT. See 136 Cong. Rec. 36,198 (1990), Torture is not further defined in Common
Article 3, and the United States did not enter an imderstanding 1o that instrurmént. That the jore detailed
explanation of “severe mental pain or suffering” is cast as an “understanding™ of the widely acceptod definidon of
torture, rather than as a reservation, reflects the position of the United States that this more detailed definition of
torture is consistent with international practice, as reflected in Article 1 of the CAT, and neeﬂnuhvebammcml[
as 3 reservation. Auguste v. Ridge, 395 F.3d 123, 143 n.20 (3d Cir. 2003); sz¢ also Vienna Convention on (he Law
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The remaining specifically prohibited form of “violence to fife or person” in Common
Article3 is “cruel treatment.” Dictionaries define “crucl” primarily by reference to mnduct that]
imposes pain wantonly, that is, for the stke of imposing pain. Webster 's Third Int'l Dictionary |
at 546 (“disposed to inflict pain, especiallyin a wanton, insensate, or vindictive manner”). [fi.he
purpose behind treatment described as “cruel” is put aside, common usage would at least require
the treatment to be “severe” or “extremely painful” Jd Of course, we arenot called upon here
to evaluate the term “cruel treatment” standing alone. In Common Article 3, the prohibition on
“cruel treatment” is placed between bans on extremely severe and depraved acts of violence—
murder, mutilation, and torture. The serious nature of this list underscores that the;se terms,
including cruel treatment, share a common bond in referring to conduct that is particularly
aggravated and depraved. See S.D. Warren Co. v. Maine Bd. of Environmental Prolection, 126
S. Ct. 1843, 1849-50 (2006) (the noscitur a sociis canon “is no help absent some sort of
gathering with a common feature to extrapolate™). In addition, Common Article 3 lists “cruel
treatment” as a form of “violence to life and person,” suggesting that the term involves some
element of physical force:

International tribunals and other bodies have addressed Common Article 3’s prohibition
on “cruel treatment” at length. For purposes of the Rome Statute estzblishing the Intemnational
Criminal Court, the U.N. preparatory commission defined “cruel treatment™ under Common
Article 3 to require “severe physical or mental pain or suffering.” Ddrmann, Elements of Crimes
at 397. The committes explained that it viewed “cruel treatment”™ as indistinguishable from the
“inhuman treatment” that constitutes a grave breach of the Geneva Conventions. See id at 398;
see also GPW Art. 130 (listing “torture or inhuman treatment” as a grave breach of the Geneva
Conventions). This view apparently also was embraced by Congress when it established the
offense of “cruel 2nd inhuman treatment” in the War Crimes Act as part of its effort to
criminalize the grave breaches of Common Article 3. See 18 U.S.C. § 2441(d)(1)(B); see also
MCA § 6(a)(2). Construing “cruel treatment” to be colerminous with the grave breach of
“inhuman treatment” further underscores the severity of the conduct prohibited by paragraph
1(a).

Aligning Common Article 3's prohibition on “cruel treatment™ with the grave breach of |
“inhuman treatment” also dernonstrates its close linkage to “torture,” See GPW Art, 130 (stating
that “rorture or inhuman treatment, including biological experiments,” is a grave breach of the |
Conventions) (emphasis added). This relationship was crucial for the ICTY in defining the
elements of “cruel treatment” under Common Article 3. The tribunal explained that cruel
treatment “is equivalent to the offense of inhuman treatment in the framework of the grave
breaches provision of the Geneva Conventions” and that both terms perform the task of barring
“treatment that does not meet the purposive requirement for the offense of torture in common
article 3." Prosecutor v. Delalic, Case No. IT-96-21-T, § 542 (Trial Chamber I, 1998). The
Intemnational Criminal Court stopped at achieving this end, defining the offense of “cruel

of Trealies Art. 2.1(d) (a reservation "pusparts to exclude or to madify (he legal effect of certain provisions of the
eaty in their application (o that Stie™). There is no reason to revisit that long-standing position here; with regard
ta torture, Commen Article 3 imposes no grzater obligation on the United States than docs the CAT, znd thus
conduct consistent with the two federal stztory prohibitions on torure aleo satisfies Common Aticle 3's
prohibition on torture in armed conflicts not of an international character.
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treatment” under Common Article 3 identically o that of torture, except removing the
requirement that “severe physical or mental pain or suffering” be imposed for the purpose of
“obtaining information or a confession, punishment, intimidation or coercion or for any reason
based on discrimination of any kind.” Dérmann, Elements of Crimes, at 397, 401. The ICTY
went further, suggesting that there may be another difference from torture—that cru'd treatment
is directed at “treatment which deliberately causes serious mental or physical suffering that falls
short of the severe mental or physical suffering required for the offence of torture.” Delalic,
542 ' .

In the War Crimes Act, Congress, like the ICTY, adopted a somewhat broader definition
of “cruel treatment,” prohibiting the relevant conduct nio matter the purpose and defining 2 level
of “serious physical or mental pain or suffering” that is less extreme than the “severe physical of
mental pain or suffering” required for torture. In this way, Congress's approach to prohibiting
the “cruel treatment” barred by Common Article 3 is consistent with the broader of the
interpretations applied by international tribunals.*® Congress, however, provided a specific
definition of both “serious physical pain or suffering” and “serious mental pain or suffering.”
The ICTY found it impossible to define farther “serious physical or meatal pain or suffering” in
zdvance and instead adopted a case-by-case approach for evaluating whether the pain or
suffering imposed by past conduct was sufficiently serious to satisfy the elements of “cruel
treatment.” Delalic, § 533. This approach, however, was tailored to the ICTY's task of applying
Common Article 3 to wholly past conduct. Congress in amending the War Crimes Act, by
contrast, was seeking to provide clear rules for the conduct of future operations. Congress’s
more detailed definition of “serious physical pain or suffering” and “serious mental pzin or
suffering" cannot be said to contradict the requirements of Common Article 3.

We conclude, with Congress, that the “cruel treatment” term in Common Article 3 is
satisfied by compliance with the War Crimes Act. As we have explained above, the CIA
techniques are consistent with Congress’s prohibition on “cruel and inhuman treatment™ in the
War Crimes Act, see supra at 14-24, and thus do not violate Common Asticle 3's prohibition on
“cruel treatment.”

2;

Paragraph 1(c) of Common Article'3 prohibits “outrages upon personal dignity, in
particular, humiliating and degrading treatment.” Of the terms in Common Article 3 with
uncertain meaning, the imprecision inherent in paragraph 1(c) was the cause of greatest concemn
among leaders of the Executive and Legislative Branches. See supra at 53-54 (citing statements
by the President and Seastor McCain).

 The ICTY defines “cruel treatment™ as “treatment Lhat causes serious mental pain or suffering or
constitutes o serious attack on human dignity.” Delalic, 215544 (emphasis added). The tibunal never has
explained its reference to 2 “serious aack on human dignity.” Common Article 3 has an express provision
addressing certain types of affronts to personal dignity in its prohibition of "outrages upon personal dignity, in
particolar, humilizting end degrading treatment.” GPW Ast. 3 § 1(c). Ths struciuwre of the Genova Conventions
suggests that attacks oo parsonzl dignity should be analyzed under paragraph 1(c), the requirements of which w2
anzlyze below. . :

peleoy s |
|

63




Despite the general nature of its language, there are several indications that o
-paragraph 1(c) was intended to refer to particularly serious conduct. The term humiliating and
degrading treztment” does not stand alone. Instead, the term is a specific type or subset of the
somewhat clezrer prohibition on “outrages upon personal dignity.” This structure d}s_l‘mgu;shes

Common Article 3 from other international treaties that include freestanding pr?hﬂnuo?‘s on
“degrading treatment,” untethered to any requirement lhz-t such treatment constitute 2n outrage
upon personal dignity.” Compare CAT Art. 16 (prohibiting “cruel, inhuman or degr_adlng :
treatment or punishmeant which does not amount to torture”) with European Convention on
Human Rights Article 3 ("No one shall be subjected to torture or to inhuman or degra.diyg
treatment or punishment.”). Thus, paragraph 1(c) does not bar “humiliating and degmdmg‘
treatment™ in the abstract; instead, it prohibits “humiliating and degrading treatment” that rises to
the level of an “outrage upon personal dignity.” This interpretetion has been broadly accepted by
international tribunals and committees, as it has been adopted both by the ICC Preparatory
Committee and the ICTY. See Dormann, Elements of Crimes, 2t 314 (stating, as an element of
the ICC offense corresponding to paragraph 1(c) of Common Article 3, that “the severity of the
humiliation, degradation or other violation was of such degree as to be generally recognized as
.an outrage tpon personal dignity™); Prosecutor v. Aleksovski, Case No. [T-95-14/1 at § 56 (Trial
Chamber 1 1999) (requiring that the conduct rise to the level of an cutrage upon personal
digpity).

The term “outrage” implies a relatively flagrant or heinous form of ill-treatment.
Dictionaries define “outrage” as “describ[ing] whatever is so flagrantly bad that one’s sense of |
decency or one’s power to suffer or tolerate is violated” and list “monstrous, heinous, [and]
atrocious” as synonyms of “outrageous.” Webster's Third Int'l Dictionary 2t 1603. Inthis way,
the term “outrage” appeals to the common sense standard of a reasonable person’s assessing
conduct under all the circumstances. And the judgment that term seeks is not a mere opinion that
the behavior should have been different—to be an outrage, a reasonable person must assess the
conduct as beyond all rezsonable bounds of decency. This reaction is not to lezve room for
- debate, as the term is directed 2t “the few essential rules of humanity which alf civilised nations
consider as valid everywhere and under all circumstances and as being abave and outside war

itself™ Pictet, Il Commentaries, at 32 (emphases added). Accordingly, in applying the “outrage

upon personal dignity” term, the ICTY has recognized that it does not provide many clear
standards in advance, but that it is confined to extremely serious misconduct: “An outrage upon
personal dignity within Article 3 . . , is a species of inhuman treatment that is deplorable,
occasioning more serious suffering than most prohibited acts within the genus” Aleksovski, at
9 54 (emphasis added),

The ICRC Commentaries on the Geneva Conveations underscore the severity of the
misconduct paragraph 1(c) addresses. See Pictet, Il Commentaries, at 39 (linking paragraph
1(¢) to the prohibitions on torture, cruel treatment, murder, and mutilation in paragraph 1(a) and
explaining that both paragraphs “concern acts which world opinion finds particularly revolting—
acts which were committed frequently during the Second World War®), The ICTY similarly
looks to a severe reaction from a reasonable person examining the totality of the circumstances.
See Aleksovski, at ] 55-56 (to violate paragraph 1(c), the humiliation and degradation must be
“so intense that the reasonable person would be outraged”™). An examination of purpose also
informs paragraph 1(c)’s focus on “humiliating and degrading treatment” that rises to the level of
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an “outrage upon personal dignity." The same international tribunal has echla'med that
paragraph 1(c) requires an inquiry not only into whether the conduct is objectively outrageous,
but also into whether the purpose of the conduct is purely to humiliate 2nd degrade ina
contemptuous and outrageous manner, Thus, the ICTY has looked to the intent of the accused—
it is not enough that a person feel “humiliated,” rather the conduct .-nusl-be “animated by
contempt for the human dignity of another person.” /d. t § 56 (emphasis added). For the
Yugoslavia tribunal, paragraph 1(c) captures a concept of wanton disregard for humanity, of |
recklessness, or of 2 wish to humiliate or to degrade for its own sake.

This inquiry into a reasonable person’s evaluation of context, purpese, and intent with
regard to the treatment of detainees is familiar to United States law. In the context of persons not
convicted of any crime, but nonetheless detained by the Government, this same inquiry is
demanded by the DTA, and the Fifth Amendment standard that it incorporates. As we have
explained above, the DTA prohibits treatment, and intemrogation techniques, that “shock the
conscience.” Rochin v. California, 342 U.S. 165, 172 (1952); see alsa County of Sacramenta v.
Lewis, 523 U.S. 833, 846 (1998) (“To this end, for half a century now we have spoken of the
cognizable level of executive abuse of power as that which shocks the conscience.™). Much like
the test contemplated by the term “outrage,” the “shocks the conscience” test looks to how a
reasongble person would view the conduct “within the full context in which it occurred.” Lewis,
523 U.S at 849 (emphasis added); see id. (requiring “an cxact analysis of circumstance"), Wiikins
v. May, 872 F.2d 190, 195 (7th Cir. 1989) (With regard to pre-conviction treatment, the test is
whether there was “misconduct that a reasonable person would find so beyond the norm of
proper police procedure as to shock the conscience.™). Indeed, our courts in applying the
substantive due process standar have asked “whether the behavior of the government officer is
SO egregious, so outrageous, that it may fairly be said to shock the contemporary conscience.” |
Lewis, 523 U.S. at 848 n.8 (emphasis added). Because 2 reasoneble person would look tothe |
reason or justification for the conduct, the “shocks the conscience” test under the DTA also l_
contemplates such an inquiry. Jd at 846 (asking whether the conduct amounts to the “exercise of
power without any reasonable justification in the service of a legitimate goveinmental
objective™). ]

For these reasons, we conclude that the term “outrages upon personal digaity” invites, nof
forbids, an inquiry into the justification for govemmental conduct, as the term calls for the
outragecusness of the conduct to be evaluated in the manner a reasonable person would. To be
sure, the text of Common Article 3 introduces its specific prohibitions, including its reference to
“outrages upon personal dignity,” by mandating that such acts “are and shall remain prohibited
at any time and in any place whatsoever." This text could be read to disapprove any evaluztion
of circumstance, or the considerations behind or justifications for specifically prohibited conduct
See, e.g., Pictet, [V Commentaries, at 39 (“That is the method followed in the Convention when
it proclaims four zbsolute prohibitions. The wording adopted could not be more definite. ... No
possible loophole is left; there can be no excuse, no zitenvating circumstance.”).

Nevertheless, this introductory text does not fareclose consideration of justifications and
context in determining whether a particuler act itself would constitute an outrage under the
treaty. This conclusion is supported by other terms in Common Asticle 3. For example,
Common Article 3 prohibits “murder,” but murder by definition is not simply any homicide, but
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killing without lawful justification. €ommon Asticle 3 may not permit a “murder” tobe
justified, but committing 2 homicide in self-defense simply would not constitute a “murder.
Similarly, the term “outrage” seeks to identify conduct that would be universally considered
beyond the bounds of decency, as transcending “the few essential rules ofhumm which all
civilised nations consider as valid everywhere and under all circumstances.” Pictet, I
Commentaries, 8t 32. An approach that foreclosed consideration of purpose t!{rwghoul
Common Article 3 cannot be squared with the ICRC Commentaries in evalusfing whether
conduct is humane—a requirement of Common Article 3 that the “outrage upon pem:_nal
dignity" term is expressly stated to advance. The bumane treatment requirement is szid to
prohibit “any act of violence or intimidation, inspired not by military requirements or a
legitimate desire for security, but by a systematic scorn for human values." Pictet, IV
Convmentaries, at 204 (emphasis 2dded).

An evaluation of circumstance therefore is inherent in the plzin meaning of the term
“outrage.” It is a concept, following relatively clear prohibitions on particularly grave acts, that
turns to the objective judgment of reasonable people and proscribes conduct that is so vile 2s to
be universally condemned under any standard of decency. Because it refies on such common
judgment, the term “outrage” must evaluate conduct as rezsonable people do, by weighing the
justifications for that conduct. As the Supreme Court of Israel recently explained in applying the
“rules of intemnational law” to Israel’s “fight sgairist intemational terrorism,” the principles of the
law of war in this context “are not “all or nothing."" Public Committee Against Torture in Israel
v. Government of Israel, HCI 769/02, at 34 (Sup. Ct. Israel, Dec. 13, 2006).

That the prohibition of “outrages upan personal dignity” lpoks behind conduct for its
Justifications illuminates the decisions of the ICTY interpreting this term. For exampie, in
Prosecutor v. Kovac, 1T-96-238 (Appeals Chamber, June 12, 2002), the tribunal held that forci
a teenage girl in detention ta dance naked on a table was an “outrage upon personal diglﬁty."c}iiig}
1 160. These facts involved clearly outrageous conduct undertaken for no purpose other than the
prurient gratification of the defendant, None of the CIA’s proposed techniques bears a passing |
resemblance to the prurient and outrageous conduct at issue in Kovac,

The proposed techniques also contrast sharply with the outrageous conduct documented
at the Abu Ghraib.prison in Irag. As General Antonio Taguba’s official investigation reported,
the detainees at Abu Ghraib were subjected to “sadistic, blatant, and wanton criminal abuses.” |
See General Antonio M. Taguba, Article 15-6 Investigation of the 800th Military Policy Brigade
16 (May 4, 2004) (“Taguba Report™). The report charged the offending military personnel with
“forcibly arranging detzinees in various sexually explicit positions for photographing”; “forcing
naked male detainces to wear women's underwear”; “forcing groups of male detainees to
masturbate themselves while being photographed and videotaped™; “arranging naked male
detainees in 2 pile and then jumping on them"”; “positioning 2 naked detainee on a MRE Box,
with a sandbag on his head, 2nd attaching wires to his fingers, toes, and penis to simulate electric
torture”, “placing a dog chain or strap around a detainee’s neck and having a female soldier pose
for 2 picture”; and “sodomizing a detainee with a chemical light and perhaps a broom stick.” 7d
at 16-17. These wanton acts were undertaken for abusive and lewd purposes. They bear no
resemblance, either in purpose or cffect, io any of the techniques proposed for use by the CIA,
whether employed individuslly or in combination.
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The contrast with Kovac and the acts at abu Ghraib goss some way to hig‘hlighting the
conduct that paragraph 1(c) does reach. As the ICRC Commentaries have ex_pramed, parzgraph
1(c) is directed at “acts which world public opinion finds revolting—acts which were committed
frequently during the Second World War.” Pictet, IIl Commentaries, at 39. World War II was
typified by senseless acts of hatred, and humiliation or degradation, for no reason other than to
reinforce that the victims had been vanquished or that they were viewed 2s inferior because of _
their nationality or their religion. Needlessly exposing prisoners to public curiosity is part of tii
dark history, see GPW Art. 13, and commentators cite as a paradigmatic example of such .
conduct the parading of prisoners in public. See Dérmann, Elements of Crimes, at 323 {referring
to the post-World War II prosecution of Maezler for marching prisoners through the streets of
Rome in a parade emulating the tradition of ancient triumphal celebrations). In another case,
Australian authorities prosecuted Japanese officers who tied Sikh prisoners of war “t0 a post and
beat them with sticks until they lost consciousness.” Trial of Tanaka Chuichi and Two Others
(1946), XI Law Reports of Trials of War Criminals: United Nations War Crimes Commissions
62. In addition, they shaved the prisoners’ beards and forced them to smoke cigarettes, in
deliberate denigration of the Sikhs’ religious practices requiring facial hair and forbidding the
handling of tobacco, all as post hoc punishment for minor infractions of the rules of the prison
camp. 1d*

These acts were infended to humiliate, and nothing more—there was na security
justification, no carefully drawn plan to protect civilian lives. These were part of a panoply of
atrocities in World War II meant to “reduce men to the state of animals,” merely because of who
they were. See Pictet, INl Commentaries, at 627. These acts were undertaken for wholly
prurient, humiliating, or bigoted ends, and that feature was an inexiricable part of what made
them “outrageous.”

““In this way, acts intended to denigrate the religion of detziness implicate Common Article 3. Although
pursuant to a different standard applicable to prisoners of war under the 1929 Geneva Convention, the Australian
war crimes prosecution suggests that soms consideration of the cultural sensitfvides of detainees may be relevant
when delermining whether there has been a subjective intent to bumiliale, There, the Japanese defendants sought
oul the features of the Sikh religion and sought 1o exploit those in pardcular, with no purpose other than 1o humiliate
the detainees. This is not what occurs in the CIA program. It should be noted that, upon intake into custody, the
CIA does trim the hair and shave the beards of detainees to prevent the Introduction of disease and weapons into the:
facility. After this injtial shaving, delainees are permitied to grow their hair (o any desired length. We have afready].
concluded that such limited use of inveluntary grooming by the CIA is consistent with Comman Afticle 3. See |
Letter to John A: Rizzo, Acting General Counsel, Ceatral Intelligence Agency, from Steven G. Bradoury, Acting
Assistant Attorney General, Office of Legal Counsel, at 12-13 (Aug. 31, 2006). Agzin, the difference here is that
the purpose is not to humiliate the detaines, or to exploit any particular sensitivity, but to serve legitimate security
and hygiene purposes, .

! Qur interpretation here is also consistent with the fact that paragraph 1(c) is not 2 prohibition an
“outrages" simpliciter, but instead proscribes “outrages vpon personal dignify.” (Emphasis added) The words
“upon personal dignity™ may be read to specify the injury that myst occur before we evaluate whether the cavsing
conduct constitules an “outrage.” Put differently, paragraph 1(c) is a0l 2 free-fioating inquiry into the justifications :
for state party conduct during an armed canflict not of an international character. Instead, there must be some i
affront to “personal dignity” before that inquiry is triggered. The words “upan personal dignity” may also be read 19
consirain the considerations that miay be brought to bear in determining whether an “cutrage™ has occurred. In this
regard, the term may be designed to focus paragreph 1(c) on the person subjected to state party canduct, znd his
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With these principles in mind, we turn to whether the proposed CIA techniques are
consistent with Common Article 3's prohibition on “outrages upon personzl dignity, 1
particular, bumiliating and degrading treatment.” We already have date_:mme.d that the CIA
program doés not “shock the conscience,” or thereby violate long-standing principles of United | -
States law founded in the Fifth Amendment to our Constitution and incorporated into the DTA.
Especially regarding a term that, in many ways, provides 3 protective buﬁer around thc
comparatively specific probibitions ia Common Article 3, it is appropriate for the United Suates|
to turn to its domestic legal tradition to provide a familiar, discernzble standard ﬁ:rﬂu inquiry |
that paragraph 1(¢) requires. As we explained above, the MCA reflects a ommdemd judgment
byCongresstha!theDTAﬁghﬂyﬁmdlemquircmenuomenmnA;ﬁdelmdws )
congressional judgment is important in determining the proper interpretation of Cornmon.Arm{‘ &
3 for the United States. The DTA asks whether conduct “shocks the contemporary conscience,
it evaluates the judgment of the reasonable person, and it tracks the inquiry that the plain _
meaning of the term “outrages™ invites. Thus, our conclusion that the program is consistent mﬂim
the DTA is a substantisl factor in datuminh:f that the program does not involve “outrages upony
personal dignity” under Common Article 3.

But consistency with the DTA is not the only basis for our conclusion. In the hmited
context at issue here, the CTA program's narrow focus, and its compliance with the careful
safeguards and limitations incorporated into the program, provide adequate protection agzinst the
“cutrages upon personal dignity” prohibited by Common Article 3. Of particular importance is
that the interrogation techniques in the CIA program &re nof  standard for treating our enemiics
wherever we find them, including those in military custody. Instead, the CIA program is {
narrowly targeted at a small number of the most dangerous and knowledgeable of tervorists, ]
those whom the ClA bas reason to believe harbor imminent plans to kill civilians throughout the
world or otherwise possess information of critical intelligence value concerning the leadership o;r
activities of al Qaeda. For those few, the United States takes measures to obtain what they know,

dignity, rather than the intention of the state actor or the reasons for the actor's conduct. This latter inferpretation
would constitute # point of departwre from international practice, which has looked to the Intention and purpose of
the state actor, as well as the conlext of and justifications for the conduct. In any cvent, the foregoing histerical
examples demonstrate that we peed 1o know why the conduct is undertaken to determine whether it is an “outrage
upon personal dignity.” Marching captured priseners as a means of transport does not evoke the same reaction,
nising to the level of an “outrage,” as the senseless parading of prisoners to humiliate them. In this way, the words
“upon pessonal dignity” cannot bs read to confine paragraph 1(c) to demarcating an absolute level of hardship that
will not be tolerated. Instead, whether an affront (o “personal dignity” occurs depends to some degree on the
‘why a hardship is being imposed. The term is best read as a prohibition on the arbitrary, the wanton, or the prurient|
discomforting of persons protected by Comumon Asticle 3, as well as, in some cases, unnecessary or careless
mistreatment, even when the overarching justification is legitimate. As we explzin below, these principles do nat
describe the carefully drawn 2nd limited CIA interrogation techniques.

“ As we did with the DTA, we belizve it appropriate to evaluate not just each technique in isolztion, but the
effects of the techniques in combination. See, e.g., Aleksovski, §57 (“Indeed, the seriousness of an ect and its
consequesnices may arise either from the nature of the act per s or from the repetition of the act or from &
combination of different acts which, taken individually, would not constitute a crime within the meaning of Anticl= 3
of the” Geneva Conventions). We have concluded that the techniques in combination would not violate the i
constitutional standards incorporated in the DTA, see supra st 47-48, and we agzin conclude that parzgraph 1(c) |
would not be violated by the techniques, used either individually or in combination. i
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but each technique is limited to keep the detainee safe and its application is circumscribed by
extensive procedures and oversight. Those who implement these techniques are a'smzll number
of CIA professionals trained in the techniques™ careful limits, and every interrogation plan is
approved by the Director of the CIA.

In addition, as we have emphasized throughout this opinion, the CIA's detailed
procedures and safeguards provide important protections ensuring that none of the techniques
would rise to the level of an outrage upon personal dignity. With regard to the corrective
techniques, the CIA has assured us that they would not be used with an intensity, or a frequency,
that would cause significant physical pain or injury. See Aleksovsk, § 57. With all the
techniques, the CIA would determine in advance their suitability and their safety with respect to
each individual detainee, with the assistance of professional medical and psychological
examinations. Medical personnel further would monitor their application: CIA persoanel,
including medical professionals, would discontinue, for example, the sleep deprivation technigus
if they determined that the detainee was or might be suffering from extreme physical distress.
Each detainee may react differeatly to the combination of enhanced interrogation techniques to
which he is subjected. These safeguards and individualized attention are crucial to our
conclusion that the combined use of the techniques would not violate Common Article 3. See
supra n.50.

As such, the techniques do not implicate the core principles of the prohibition on
“outrages upon personal dignity.” A reasonzble person, considering all the circumstances, would
not consider the conduct so serious as to be beyond the bounds of human decency. The
techniques are not intended to humiliate or to degrade; rather, they are carefully limited to the I
purpose of obtaining critical intelligence. They do not manifest the “scorn for human values” o
reflect conduct done for the purpose of humiliating and degrading the detainee—the dark past ¢
World War II, against which paragraph 1(c) was set. As we explain above, a reasonable person
would consider the justification for the conduct and the full context of the protective measures
put in place by the CIA. Accordingly, the careful limits on the CIA program, the narrow focus
of the program, and the critical purpose that the program serves are important to the conclusion
that the six techniques do not constitute conduct so serious as to-be beyond the bounds of human
decency,

The CIA has determined that the interrogation techniques proposed here are the minimum
necessary to maintain an effective program for this small number of al Qaeda operatives. That
the CIA has confined itself to such a minimum, along with the other limitations the CIA has
placed on the program, does not reflect the type of wanion contempt for humanity—the atrocitics
animated by hatred for others that “were committed frequently during the Second World War™
and that “public opinicn finds particularly revolting”—at which the prohibition on “outrages
upon personal dignity” is aimed. See Pictet, I Commentaries, at 39.

J
Overarching the four specific pr&hibilions in Common Article 3 is a general mquircmenl

that persons protected by Common Article 3 “shall in all circumstances be treated humanely,
without any adverse distinction founded on race, colour, religion or faith, sex, birth or wezlth, or
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any other similar criteria ™*° The text makes clear that its four specific prohibitions are directed
at implementing the humane treatment requirement. See GPW Art.3 71 (follqwmg tbe humane
treatment requirement with “{t]o this end the following acts are and shall remain prohibited™).
As we have discussed above, those specific provisions describe serious conduct, and the
structure of Common Article 3 suggests that conduct of a similar gravity would be required to
constitute inhumane treatment.

The question becomes what, if znything, is required by “humane treatment” under
Common Article 3 that is not captured by the specific prohibitions in subparagraphs (2)-(d). We
can discern some content from references to “humane treatment” in other parts of the Geneva
Conventions. For example, other provisions closely link humane treatment with the provision of
the basic necessities essential to life. Asticle 20 of GPW mandates that the “evacuation of
prisoners of war shall always be effected humanely . . . . The Detaining Power shall supply
prisoners of war who are being evacuated with sufficient food and potzble water, and with the
necessary clothing and medical attention.” See also GPW Art. 46. This theme runs throughout
the Conventions, and indeed Common Asticle 3 itselfrequires a subset of such basic necessities,
by mandating that the “wounded and sick shali be collected and cared for™ GPW Art. 3 §2.
Given these references throughout the Conventions, humane treztment under Common Article 3
is reasonably read to require that detainees in the CIA program be provided with the basic
necessities of life—food and water, shelter from the elements, protection from extremes of heat
and cold, necessary clothing, and essential medical care, absent emergency circumstances
beyond the control of the United States. .

We understand that the CIA takes care to ensure that the defainees receive those basic
necessities. You have informed us that detainees in CIA custody are subject to regular physical
and psychological monitoring by medical personnel and receive appropriate medical and dental
care. They are given adequate food and as much water as they reasonably please. CIA detention
facilities are sanitary. The detainees receive necessary clothes and are sheltered from the
elements,

For certain detainees determined to be withholding high value intelligence, however, the
CIA proposes to engage in one interrogation technique—dietary manipulation—that would
adjust the provision of these resources. The detainee’s meals are temporarily substituted for a
bland liquid diet that, while less appetizing than norroal meals, exceeds nutrition requirements

“ This language does nol create zn equal treatment requirement; instead, it provides that the suspect
classifications in question may nol justify any deviation from Common Article 3's baseling standard of humane
tregtment. The Geneva Conventions elsewhere impase equal treatment requirements. See GPW Art. 16 (“[A]l
prisoners of war shall be treated alike by the Delaining Power, without any adversa distinction based on race,
nationality, religious belicf or political opinions, or any other distinction founded on similar criteria.”) (emphasis
added). Asticle 16 also provides specific exceptions to its equal treatmenl requirement with regard to prisoners of
war, which we would expect to find in Common Article 3 if it were also 2n equal treatment requiremsnt. The
contrast with the text of Article 16 demonstrates the linkage of Common Article 3's anti-discrimination principle 1o
the provision of humane trearment. The Commentaries fimther explain that distinctions, even among the listed
criteria, may be made under Common Amticie 3, 50 long as the treatment of no coverad person £alls below the
minimum standard of humane treztment. Piclet, Il Commentaries, at 40-41, Thus, we tum 10 determining the basic
content of Common Article 3°s humane geatment requirement.
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for safe and healthy medically approved diet programs in the United States. During application
of the technique, tgc detaine::s weight is monitored, and the technique would be discontinued
should the detainee lose more than 10 percent of his starting body weight. The elemeat of
humane treatment that we can glean from the structure of the Geneva Conveations is one of
“sufficient food.” GPW Art_46. Because the food provided during the tempordry application of
the dietary manipulation technique is sufficient for health, we conclude that it does comply with
the “sufficient food” element of Common Article 3’s humane treatment requrement. )
Cf. Aleksovski, Case No. IT-95-14/1, § 108 (dismissing Common Article 3 charges agamst pnson
warden who provided only two meals a day to all detainees over a period of months and where
some detzinees lost over thirty pounds).

We also find it relevant that the CIA’s interrogation and deteation program complies with]
the substantive due process requirements of the Fifth Amendment, wﬁchunda{nosl )
circumstances require “safe conditions,” including “adequate food, shelter, clothing, and medical
care” and which are incorporated into the DTA. Youngberg v. Romeo, 457U S. 307, 3 15 (1982).
Requiring the provision of basic necessities is another example of how the constitutional
standards incorporated in the DTA themselves provide a “humane treztment” principle that can
guide compliance with Common Article 3. Congress recognized s much in the DTA, given lhe
statute’s explicit premise that the Fifth, Eighth, and Fourteenth Amendments are directed against
a concept of “inhumane treatment or punishment.” MCA § 6(c)(2).

The CIA program—under the restrictions that we have outlined—complies with each of
the specific prohibitions in Common Article 3 that implement its overarching humane treatment
requirement. Outside those four prohibitions, and the additional concept of basic necessities that]
we have discerned from the structure of the Conventions, we confront another situation where
the content of the requirement is underspecified by the treaty. See Pictet, IV Commentaries, at
38-39 (“The definition [of humane treatment] is not a very precise one, as we shall see. On the
other hand, there is less difficulty in enumerating things which are incompatible with humane
treatment. That is the method followed in the Convention when it proclaims four absolute
prohibitions.”). Again, this is a situation where the generality was intentional: To the
negotiators, “it seem[ed] useless and even dangerous to attempt to make a list of all the factors
that would make treatment ‘humane.’” Id at 204, The Commentaries emphasize thet “what
constitutes humane treatment” requires z balancing of security and humanitarian concerns. The
detainees may well be “the object of strict measures,” as the “measures of security or repression,
even when they are severe,” may nonetheless be compatible with basic humanitarian standards,
Id. at 205 (emphasis added). Given the deliberate generality of the humane treatment standard, it
is reasonable to tum to our own law, which establishes a standard of humane treatment that
similarly requires a balance between security and humznitarian concerns, to provide content to
otherwise unspecified terms in the Conveations. Because the CIA program complies with the
standard of humane treatment provided in the Detainee Treatment Act, and the U.S.
constitutional standards that it incorporates, and because it provides detairiees with the necessary
food, shelter, clothing, and medical care, the CIA program satisfies Common Article 3’s bumané
treatment requirement.

ooy s

71




ey

- that the “application of these techniques, subject to proper safeguards, limiting the occzsion on
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We also recognize that the practices of other stafe parties in implementing Common
Article 3—as opposed to the statements of other states uasupporied by concrete circumstances
and conduct—can serve as “a supplementary means of interpretation.” See Vienna Convention
on the Law of Treaties Art. 31(3)(b). We have searched for evidence of .slate parties, seeking 1o
implement Common Article 3 in 2 context similar to that addressed herein. The one example
that we have found supports the interpretation of Comman Article 3 that we have set forth'abmrc.
In particular, the United Kingdom from the time of the adoption of Common Article 3 until the
early 1970s applied an interrogation program in 2 dozen counter-insurgency opérations that
resembles in several ways the one proposed to be employed by the CIA.

Following World War II zad the adoption of Common Asticle 3, the United Kingdom
developed and applied five “in depth interrogation™ techniques “to deal with a number of
situations involving internal security.” Report of the Committee of Privy Counsellors Appointed
to Consider Authorized Procedures for the Interrogation of Persons Suspected of Terrorism,
1972, Cmnd. 4901, § 10 (HSMO 1972) (“Parker Committee Report™). The five techniques
involved (i) covering a detaines’s head at all times, except when the detainee was under
interrogation or in an room by himself; (ii) subjecting the detainee “to continuous and
monotonous noise of 2 volume calculated to isolate (him) from communication™; (iii) depriving
the detainee of sleep “during the early days” of the interrogation; (iv) restsicting 2 detainee’s diet
to “one round of bread and one pint of water at six-hourly intervals”; and (v) forcing a detainee
to face—but not touch—a wall with his hands raised and his legs spread apart for hours at a time,
with only “periodical lowering of the arms to restore circulation.” Lord Gardiner, Minority
Report, Parker Committee Report, § 5 (“Gardiner Minority Report”);see also Parker Committes
Report § 10. Broadly speaking, the techniques were designed to make the detaines “feel that he
is in a hostile atmosphere, subject to strict discipline, . . . and completely isolated so that he fears
what may happen next.” Jd §11. From the 1950s through the early 1970s, the British employed
some or all of the five techniques in a dozen “counter insurgency operztions” around the world,
including operations in Palestine, Kenya, Cyprus, the British Cameroons, Brunei, British Guiana,
Aden, Malaysia, the Persian Guif, and Northern Ireland. See id.

In 1971, after the public learned that British security forces had employed these
techniques against Irish nationals suspected of supporting Irish Republican Asmy terrorist
activities, the British Government appointed a three-person Committee of Privy Counselors,
chaired by Lord Parker of Waddington, the Lord Chief Justice of England, to examine the
legality of using the five interrogation techniques against suspected terrorists. See Parker
Committee Report §f 1-2. Among other things, the committee considered whether the
techniques violated a 1965 directive requiring that all military interrogations comply with
“Article 3 of the Geneva Convention Relative to the Treatment of Prisoners of War (1949)." See
id Y 4-6 & Appx. A majority of the committee, including the Lord Chief Justice, concluded

which and the degree to which they czn be applied, would be in conformity with the Directive
(and thus with Common Article 3]." /4 §31.
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In reaching this conclusion, the Parker Committec rejected the notion that “the gnd
justifies the means.” Jd 27. It repeatedly stressed that aggressive interrogation techniques
“should only be used in cases where it is considered vitally necessary (o obtain information. Id,
9 35. It also-emphasized that interrogators should be properly trained a-nd thal clear g!ndehnes
should exist “to assist Service personnel [in deciding] the degree to Wh}dl in 20y particular
circumstances the techniques can be applied.” /d Similarly, it recc!gmzed the importance o_f
obtaining approval from senior government officials before employing the five techniques, id.
1137, and it recommended that zggressive interrogations occur only in the presence of a "seaior
officer” with “overall control and . . . personal responsibility for the operation.™ Id §38. The
committes also concluded “that 2 doctor with some psychiatric training should be present at all
times at the interrogation centre, and should be in the position to observe the course of oral
interrogation,” so that he could “warn the controller if he felt that the interrogation was being
pressed too far” (although, in contrast with the CIA program, the doctor would not have the
actual authority to stop the interrogations). Id f41.

The Parker Committee emphasized, however, that its rejection of a pure “ends-means”
analysis did not mean that Common Article 3 barred countries from giving some weight to the
need to protect their citizens against the harm threatened by terrorist or insurgent operations.
The committee, for example, emphasized that, when properly administered, the five interrogation
techniques posed a “negligible” “risk of physical injury” and “no real risk” of “long-tenn mental
effects.” Jd 9§ 14-17. Yet they had “produced very valuable results in revealing rebel
organization, training and ‘Battle Orders.”™ Id § 18. In Nerthem Ireland, the Committee
observed, use of the techniques after “ordinary police interrogation had failed,” led to, among .
other things, the identification of more than 700 L.R.A. members, details about “possible LR.A.
operations” and “future plans,” and the discovery of large quantities of arms and explosives. /d.
11 21-22. The Committee emphasized that the techniques were “directly and indirectly . . .
responsible for the saving of lives of innocent citizens,” Id §24.

More broadly, the Parker Committee explained that the meaning of Common Article 3's
restrictions must be interpreted based on the nature of the conflict. See id. | 30 (explaining that
terms such as “*humane,’ ‘inhuman,” ‘humiliating,’ and ‘degrading’ fall to be judged by [a
dispassionate] observer in the light of the circumstances in which the techniques are applied").
Accordingly, the committee concluded that Common Article 3 must be interpreted in light of the
unique threats posed by terrorism. Although “short of war in its ordinary sense,” terrorism is “in
many ways worse than war.” Jd § 32. It occurs “within the country; friead and foe will not be
identifiable; the rebels may be ruthless men determined to achieve their ends by indiscriminate
attacks on innocent persons. If information is to be obtained, time must be of the essence of the
operation.” /d. Moreaver, factors that might facilitate interrogation in treditional war—such as
“‘ample information” to assist interrogators and “a number of prisoners who dislike the current
enemy regime end are only too willing to tallk®—are often absent “in counter-revolutionary
operations.” Id. Y 25-26. See also id. (noting difficulty in obtaining information “quickly™).
Consequently, the Parker Committee concluded that in light of the nature of the terrorist threat,
theiintcrmgatian techniques employed by the United Kingdom were cansistent with Common
Article 3.
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Shortly after the Parker Committee issued its report, Prime Nﬂmstcr Edu_md Heath
announced that, as a matter of palicy, Britain would not use the five techniques 1n future
interrogations. See Debate on Interrogation Techniques (Parker Committee Report), 83;?:1.1}
Deb., H.C. (5th Ser.) 743-50 (1972); see also Roger Myers, 4 Remedy, fa&t’Nwﬂ:&m Irela: f
Case for United Nations Peacekeeping Intervention Indn bxremai Conflict, 11 N.Y.L. Sch. : 5
Int’l & Comp. L. 1, 52 n.220 (1990). The Prime Minister did not. to umknowl’edg‘e, take issue
with the Lord Chief Justice’s interpretation of the United Kingdom’s treaty obligations under
Common Article 3, however. Indeed, in announcing what he stated was a change in policy, the
Prime Minister emphasized that the majority of the Committee “conclude[d] that use of the
methods could be justified in exceptional circumstances,” subject to safeguards. Id. at 743,

That for more than two decades fallowing the enactment of Common {miclu 3, one of the
world's leading advocates for and practitioners of the rule of Jaw and human ng_hts er.nployed
techniques similar to thase in the CIA program and determined that they complied _wnh Commo
Article 3 provides strong support for our conclusion that the CIA’s proposed techniques are also
consistent with Common Article 3. The CIA’s proposed techniques are not more grave than
those employed by the Unifed Kingdom. To the contrary, the United Kingdom found stress
positions to be consistent with Common Article 3, but the CIA currently dees not propose to
include such a technique, Consisteat with recommendations in the Parker Committee’s legal
opinion, the CIA has developed extensive safeguards, including written guidelines, training,
close monitoring by medical and psychological personnel, and the approval of high level
officials to ensure that the program is confined to safe and necessary zpplications of the
techniques in 2 controlled, professional environment. While the United Kingdom employed
these techniques in a dozen colonial and related conflicts, the United States proposes to use thes¢
techniques only with a small number of high value terrorists engaged in a worldwide armed
conflict whose primary objective is to inflict mass civilian casuzlties in the United States and
throughout the free world.

The United Kingdom’s determination under Common Article 3 also sheds substantial
light on the decisions of other international tribunals applying legal standards that fundamentally
differ from Common Article 3. As discussed above, the European Court of Human Rights later
found that two of the interrogation techniques approved by the Committes——diet manipulation
and sleep deprivation—violated the stand-alone prohibition on “degrading treatment” in the
European Convention on Huran Rights, to which the United States is not a party, Jreland v.
United Kingdom, 2 EHRR 25 (1980). The court explained that “degrading treatment” under the
ECHR. included actions directed at “breaking [the] physical or moral resistance” of detainees. /d.
9 167. The court's capacious interpretation of the European Convention’s prohibition on
“degrading treatment” is not well-suited for Common Article 3.*° Indeed, the European Court

* The [sracli Supreme Court in Public Commitiee Against Torture v. Israel, HCJ 5100/94 (1999), also cited
the ECHR decision and observed that 2 combination of interrogation techniques might constitute “inbuman and
degrading” reatment. See Id. at 27-28. As discussed above, se2 supro at $1-42, the Israeli decision twmed primarily
upon that nation’s statutory law and did not specifically purport to define whet constinutes “inhuman and degrading?
treatment inder any particular treaty, much less what rises lo 2n “outrage upon personal dignity”™ or other violation
of Common Asticle 3. Six years later, the same court recognizzd that the internztional law appliczble to domestic
crimipal l3w enforcement and that applicable 10 an armed confiici fundamentally differ: While the former pleces ;
“abselute” restrictions on degrading treatment geaerzlly, the law of srmed conflict requires 2 balancing against
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has interpreted that provision not only to impose detailed requirements on prison f-‘-qﬂﬂmgm. but
also to prohibit any action that drives an individual “to act against his will or conscience,” 2
standard that might well rule out any significant interrogation at 2ll. See Greef: Casez, 12 YB.
ECHR 186. Those decisions refiect that the Europeza Convention is 2 peacetime treaty that §
prohibits any form of “degrading treatment,” while Common Article 3 prohibits only
“humiliating and degrading treatment" that rises to the level of an “outrage upon pe:sos:lal
dignity.” Common Article 3 is a provision designed for times of war, where the gathering of
intelligence, often by requiring a captured enemy “to act against his will or conscience” or by
undermining his “physical or moral resistance,” is to be expected. Furthermore, it is unclear that
the ECHR in Jreland v. UK. was confronted with techniques that provided adequate food and
that were carefully designed to be safe, such as those proposed by the CIA.

It is the United Kingdom’s interpretation of Common Article 3 in practice that is.relevanJ
to our determination, not the ECHR's subsequent interpretation of the legality of the United
Kingdom's techniques under a different treaty. The practice of the United Kingdom in
implementing the interpretation of Common Article 3 supports the interpretation set forth above

- D

For these reasons, we interpret Common Asticle 3 to permit the CIA's interrogation and
detention program to go forward. Part of the foundation of this interpretation is that Congress
has largely addressed the requirements of Common Article 3 through the War Crimes and
Detzinee Treatment Acts. These provisions include detailed-prohibitions on particularly serious
conduct, in addition to exteading the protection of the Nation's own coastitutional standards tonl
aliens detained abroad in the course of fighting against Americz, persons whom the Constitutio
would not otherwise reach. And the CIA's interrogation program, both in its conditions of
confinement and with regard to the six proposed interrogation techniques, is consistent with the
War Crimes and Detainee Treatment Acts. To the extent that Comman Article 3 prohibits
additional conduct, unaddressed by the War Crimes and Detainee Treatment Acts, the CIA
program is consistent with those restrictions as well.

Tust as important is the limited nature of this program, This program is narrowly targeted
to advance a humanitarian objective of the highest order—preventing catastrophic terrorist
attacks—and indeed the CLA has determined that the six proposed techniques are the mininum
necessary for a program that would be effective in obtaining intefligence crifical to serving this
end. Itis limited to a small number of high value terrorists who, after carefui consideration,
professional intelligence officers of the CIA believe to possess crucial intelligence. The progran
is conducted under careful procedures and is designed to impose no pain that is unnecessary for
the obteining of crucial intelligence. At the same time, it operates within strict limits on conduct,
including those mandated by the War Crimes Act and the prohibition on torture regardless of the
motivation of the conduct. Commen Article 3 was not drafted with the threat posed by al Qaed
in mind; it contains certain specific prohibitions, but it also contains some general prinr.iplesa;%

legitimate military needs. Public Cammittee Against Torture in Isroel v. The Government of lsrael, BCI 769702, |

% 22 (Dex, 11, 20095).
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less definition. The general principles leave state parties to address the new eventualities of wax,
to mold the interpretation of the Geneva Conventions by their conduct. We will not lightly
construe the Geneva Conventions to diszble a sovereign state from defending against the new
types of terrorist attacks carried out by al Qaeda.

. The interpretation in this memorandum reflects what we believe to be the correct
interpretation of Common Article 3. Begause certain general provisions in Common Article 3
were designed to provide state parties with flexibility to address new threats, however, the nature
of such flexibility is that other state parties may exercise their discretion in ways t?lat do not
perfectly align with the policies of the United States. We recognize Common Am'cle 3 may lend
itself to other interpretations, and international bodies or our treaty partners may disagree in
some respects with this interpretation.*’

Just as we have relied on the War Crimes and Detainee Treatment Acts, other states may]
turn ta treaties with similar language, but drafted for dissimilar purposes, as a source of
disagreement. As discussed above, for example, the European Court of Human Rights
determined that certain of the interrogation techniques proposed for use by the CLIA—diet
manipulation and sleep deprivation—violated the European Convention’s stand-zlone
prohibition on “degrading treatment." Ireland v. United Kingdom, 2 EHRR 25 (1980). For
reasons we have explained, the ECHR decision does not constitute the basis for a correct reading
of Commaon Article 3 in our view, but the openness of “humiliating and degrading treatment”
might not prevent others from, incorrectly, advocating such an interpretation, and the State
Department informs us that given the past statements of our Exiropean treaty partners about
United States actions in the War on Terror, and notwithstanding some of their own past
practices, see supra at n.36, the United States could reasonably expect some of our Eurapean
treaty partners to take precisely such an expansive reading of the open terms in Common
Article 3,

Recogrizing the generality of some of Common Article 3's provisions, Congress
provided a mechanism through which the President could authoritatively determine how the
United States would apply its terms in specific contexts. The Military Commissions Act ensures
that the President’s interpretation of the meaning and applicability of the Geneva Conventions
would control as a matter of United States law. Section 6(2) of the MCA is squarely directed at |
the risk that the interpretations that would guide our military and intelligence personne] could be!
cast aside after the fact by our own courts or international tribunals, armed with flexible and
general language in Common Article 3 that could bear the weight of a wide range of palicy
preferences ar subjective interpretations. To reduce this risk, Congress rendered the Geneva
Conventions judicially unenforceable. See MCA § 5{(a). The role of the courts in enforcing the
Geneva Conventions is limited to adjudicating prosecutions under the War Crimes Act initiated
by the Executive Branch and, even then, courts may not rely on “a foreign or international source

*' This flexibility extends only to reasonable interpretations of unclear terms of Common Asticle 3. Where
Common Article 3 is clear, state pasties are obliged as a matter of international law (though not necessarily their
own domestic laws) to foliow it, and states have no discretion undzr infermational Iaw to adopt wreasonable
interpretations zt odds with the language of the provision.
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of law” to decide the content of the statutory elements in the War Crimes Act. See id § 6(2)(2)
Congress also expressly reaffirmed that the President has authority for !h§ United States to
interpret the meaning and applicability of the Geneva Conventions. See id§ 6(2)(3)(A). Shou
he issue interpretations by executive order, they will be "authoritative . . .as2 matter5 ;:f United |
States aw in the same marmer as other administrative regulations.” Jd. § 6(s)(3)(C).

(=9

We understand that the President intends to utilize this mechanism and to sign an
executive order setting forth an interpretation of Common Article 3. That action would
conclusively determine the application of Common Article 3 to the CIA program as a matter of
United States Jaw. We have reviewed the proposed executive order and have determined that it
is wholly consistent with the analysis of Common Article 3 set forth above. See Proposed OTdcir
Entitled Interpretation of the Geneva Conventions Cormmon Arficle 3 As Applied foa Program of
Detention and Interrogation Operated by the Central Intelligence Agency (Executive Clerk fin
dreft, presented to the President for signature, July 20, 2007) (“Draft Order”). Because the
executive order would be public, it cannot engage in the detailed application of Common
Article 3 to the six proposed techniques embodied in this opinion. Instead, the executive order
sets forth an interpretation of Common Article 3 at a higher level of generality that tracks the
analysis in this opinion and, thereby, conclusively determines that the CIA’s proposed program
of interrogation and detention, including the six proposed interrogation techniques, complies
with Common Arficle 3.

The executive order would prohibit any technique or condition of confinement that
constitutes torture, as defined in 18 U.S8.C. § 2340, or any act prohibited by section 2441(d) of
the War Crimes Act. See Draft Order § 3(b)}i)(A)-(B). This Office has concluded that the six
proposed techniques, when applied in compliance with the procedures and safeguards putin |
place by the CIA, comply with both the federal anti-torture statute and the War Crimes Act. See
Section 2340 Opinion and Part II, supra.

To ensure full implementation of paragraph.1(a) of Common Article 3, the executive
order also would prohibit “other acts of violence serious enough to be considered comparable to
murder, torture, mutilation, and cruel or inhuman treatment, as defined in” the War Crimes Act,

raft Qrder § 3(b)(i)(C). As explained above (see part IV.B.1.a, supra), the six proposed
techniques do not involve violence on a level comparable to the four enumerated forms of
violence in paragraph 1(2) of Common Article 3—murder, mutilation, torture, and cruel

*2 The Constitution grants the President great authority—as our Nation's chief argan in foreign affairs and
as Commander in Chief—to interprer treaties, particularly ireaties regulating wartime operations. Those
interpretetions are ordinarily eadtied to “great weight” by the courts, Sez, e.g., Sanchez-Llamas v. Oregon, 126
5. CL. 2669, 2685 (2006). Cangress, however, determined in the MCA that il was appropriate to affirm that the
President's interpretations of the Geneva Conventions are ectitled (o protection. It is apparent that Congress was !
reacling to the Supreme Courl's decision in Hamdan, which adopted an interpretation of the applicabiiity of the |
Geneva Conventions contrary to that of the President, without twking account of the President’s interpretation. See |
Hamdan, 126 S. Ct a1 2795-98; id. at 2847 (Thomas, J,, dissenting). The MCA therefore reflects a congressional
eifort 10 restore the principal role that the President has taditionally played in defining our Nation’s international
obligations. In this regard, presidential orders under the MCA would nat be subject 1o judicial review. See Franklin
v. Massachuserrs, 505 U.S. 788, 800-01 (1992) (holding that presideatial action is not subject to judicial review |
under the Administrative Procedure Act, or anv other statute, 2bsent “an express statement by Congress™). :
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. 4)(IXE) of the executive order. The techniques also do not involve the use of detainses as human shields.

treatment. The limitations on the administration, frequency, and intensity of the lechmq;m——m
particular, the corrective techniques—ensure that they will not involve physical force that rises to
the level of the serious violence prohibited by the executive order.

The executive order would prohibit any interrogation technique or condition of
confinement that would constitute the “cruel; inhuman, or degrading treatment or punishment™
prohibited by the Detainee Treatment Act and section 6(c) of the Military Commissioris Act.
Draft Order § 3(b)(i)(D). We have concluded that the six proposed techniques, when used as
authorized in the context of this program, comply with the standard in the DTA and the MCA.
See Part I, supra.

To address paragraph 1(c) of Common Article 3 further, the executive order would bar
interrogetion techniques or conditions of confinement constituting “willful and outrageous acts
of personal abuse done for the purpose of humiliating or degrading the individual in 2 manner so
serious that any reasonzble person, considering the circumstances, would deem the acts to be !
beyond the bounds of buman decency, such as sexual or sexually indecent acts undertaken for
the purpose of humiliation, forcing the individual to perform sexual acts or to pose sexually,
threatening the individual with sexual mutilation, or using the individuzl as a human shield.”
Draft Order § 3(b)()(E). This provision reinforces crucial features of the interpretation of
paragraph 1(c) of Common Article 3 set forth in this opinion: To trigger the paragraph, ’
humiliation and degradation must rise to the level of an outrage, and the term “outrage” looks tg
the evaluation of a reasonable person that the conduct is beyond the bounds of human decency,
taking into consideration the purpose and context of the conduct.® As explained above, the six
proposed techniques do not constitute “outrages upon personal dignity” under these principles;
thus, the techniques also satisfy section 3(b)(1)(E) of the executive order. ;

Also implementing paragraph 1(c) of Common Article 3, the executive order would
prohibit “acts intended to denigrate the religion, religious practices, or religious objects™ of the
detainees. Draft Order § 3(b)(i)(F). The six techniques proposed by the CIA are not directed at
the religion, religious practices, or religious objects of the detainees.

The techniques 2nd conditions of confinement approved in the order may be used only
with certain alien detainees believed to possess high value intelligence (see Draft Order
§ 3(b)(i1)), and the prograntis so limited (see Part LA, supra). The CIA program must be
conducted pursuant to written policies issued by the Director of the CIA (see Draft Order § 3(c)),
and the CIA will have such policies in place (see Part L A1, supra). In addition, the executive
order would require the Director, based on professional advice, to determine that the technigues
are “safe for use with each detainee” (see Draft Order at § 3(b)(iii)), and the CIA intends 1o do so
(see Parts1.A.3 and 1B, supra).

) Under the proposed executive order, detainees must “receive the basic necessities of life,
including adequate food and water, shelter from the elements, necessary clothing, protection

* Nor do the techniques involve any sexual or sexually indecent acts, moch less those referenced in sectios
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confronted, The tactics necessary to defend against this unconventional enemy thus preseatz |
- series of new questions under the law of armed conflict. The conclusions we have reached i

from extremes of heat and cold, and essential medical care.” See Draft Order § 3(b)(iv). This
requirement is based on the interpretation of Common Article 3's overarching humane treatment}
requirement set forth 2bove, and we have concluded that the proposed techniques comply with

this basic necessities standard. See Part [V.B.3, supra. Should the President sign the executive

order, the six proposed techniques would thereby comply with the authoritative and controiling ; i
interpretation of Common Asticle 3, as the MCA makes clear.

v.

The armed conflict against 2 Qaeda—an enemy dedicated to carrying out catastrophic
attacks on the United States, its citizens, and its allies—is unlike any the United States has

herein, however, are 2s focused as the narrow CIA program we address. Notmwndadwbeused
with all detainees or by all U.S. personnel wha interrogate captured terrorists, the CIA program
would be restricted to the most knowledgezble and dzngerous of terrorists and is designed to
obtain information crucial to defending the Nation. Common Article 3 permits the CIA 10 go
forward with the proposed interrogation program, and the President may determine that issue
conclusively by issuing an executive order to that effect pursuant to his suthority under the
Constitution and the MCA. As explained above, the proposed executive order accomplishes
precisely that end. We also have concluded that the CIA’s six proposed interrogation techniques,
subject to all of the conditions and safeguards described herein, would comply with the Detaines
Treatment Act and the War Crimes Act.

Please let us know if we may be of further assistance.

Steven G. Bradbury a

Principal Deputy Assistant Attorney General
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U.S. Department of Justice

Office of Legal Counsel

Office of the Principal Deputy Assistant Attorney General i Washington, D.C. 20530

August 23, 2007

issociate General Counsel
Central Intelligence Agency

. [

X 0u have mtormed us that as of:

A y o as that technique is described in CIA

guidelines. This Office has application of the
technique complies with applicable legal requirements. See
Memorandum forJohn A. Rizzo, Acting General Counsel, Central Intelligence Agency,

Application of the War Crimes Act, the Detainee Treatment Act, and Common Article 3 of the

- Geneva Convention to Certain Techniques that May Be Used by the CIA in the Interrogation of
High Value Detainees (July 20, 2007). In that opinion, we recognized that the CIA contemplated
_applying the technique for up to We advised, however, that - -

“should the CIA deterimine that it would be necessary for the Director of the CIA to approve an
—— siqn-q“’iﬂ‘ respect to a particular detainee, this Office would
- provide additional guidance on the application-of legal standards to the facts of that particular

case.” Id. at 8 n.7. Under CIA guidelines, the Director would approve extensions of up to[jil

after seeking guidance from this Office as-to the legality of such an additional period,
considering the current physical and psycholegical condition of the detainee and the need for
such an extension. You have requested legal-guidance with regard to an extension to continiue to.
apply the [ tochnique vritl 1205 ED.T., August 24, 2007, |

As set foith below, we conclude that the add it{qﬁal period requested would comply with
all appligable legal standards, including the federal anti-torturé statute, the War Crimes Act, the -
Detainee Treatment Act, and Common Article 3 of the Geneva Conventions, as interpreted by

This memorandum is classified in its entirety. -



the President in Executive Order 13440 Jui 20, 2007). You have informed us that medical and
psychological personnel have examined and determined him not to be suffering

from any physical or psychological contraindications. In particular
have described him as “mentally alert.”

sychological personnel

His vital signs are within normal parameters.

In addition, you have informed us of the important need for continuing the technigue.
emains resolute in regjstino jnterrogation,

and to be testing the limits of the CIA’s interrogation
techniiues. The CIA continues to believe thai-may possess information onﬁ

Based on your repor oes not appear to be suffering from the physical and
psychological conditions that would implicate any of the applicable legal constraints, The
continuation of the technique, based on the information you have provided-us, also would be in

. close service of an important governmental need. We understand that CIA personnel will

-administer the technique under the procedures and safeguards described in this Office’s July 20,
2007 opinion. Specifically, we understand that the technique will be discontinued within the

- period of the extension if any of the psychological -or medical contraindications are observed

through regular psychological and medical monitoring, as described in the July 20 opinion.

Please let us know if we may be of further assistance,

St&ven:.G, Bradbury
Principal Deputy Assistant Attorney General
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U.S. Department of Justice

Office of Legai Counsel

Office of the Principal Deputy Assistant Attorney General Washingion, D.C. 20530

November 6, 2007

Associate General Counsel
Central Intelligence Agency

Dear [N

~ We are in receipt of your November 6, 2007, letter regarding the interrogation of
and our Office has had various discussions with you today and yesterday.
You have informed us that as of 1700 E.S.T., November 6,-2007 ill have been

subjected to Ftechniqu_e, as that technique is
described in guidelines. This Office has concluded that | 2plication of the

echnique complies with applicable legal
requirements, subject to specified conditions and safegudrds. See Memorandum for John A.
Rizzo, Acting General Counsel, Central Intelligence Agency, Application of the War Crimes Act,
the Detainee Treatment Act, and Common Article 3 of the Geneva Convention to Certain
Techniques that May Be Used by the CIA in the Interrogation of High Value Detainees (July 20,

2007). In that opinion, we recognized that the CIA contemplated the possibility of applying the
technique for# We advised, however, that “should the CIA
determine that it wo e necessary for the Director of the CIA to approve an extension

with respect to a particular detainee, this Office would provide additional

guidance on the application of legal standards to the facts of that particular case.” Id. at 8 n.7.

- Under CIA guidelines, the Director would approve extensions of after seeking
guidance from this Office as to the legality of such an additional period, considering the current
‘physical and.psychological condition of the detainee and the need for such an extension. You

have requested legal guidance with regard to an extension of up to | ERto authorize the
continued application of the *lechmque until 1700 E.S.T., Nevember 7, 2007.

As set forth below, we conclude that thc additional period of authorization requested
would comply with all applicable legal standards, including the federal anti-torture statute, the
War Crimes Act, the Detainee Treatment Act, and Common Article3 of the Geneva ’
Conventions, as interpreted by the President in Executive Order 13440 (July 20, 2007). You

This memorandum is classified in its cntlrety

M/—NUF@RN



Torsecrer/ I ~oreraL

have informed us that medical and psychological personnel have examined —and
determined him not to.be suffering from any physical or psychological contramdications

remains in control of his bodily movements and has been observed pacing and kneeling while
shackled in the standing position. In addition, psychological personnel have described him as
“alert and-oriented” and suffering from no mental impairments. The Agcncy s medical and
psychological personnel have noted no indications that i ing, or has
experienced,

In addition, you have informed us of the important need for continuing the technique:
emains resolute in resisting interrogation, and CIA professionals believe him to be
adhering to a well-developed, robust and capable resistance strategy. The CIA continues t

Based on ydur report, we conclude that the*would be
consistent with all applicable law. [jjilllldoes not appear to be suffering from the physical and

psychological conditions that would implicate any of the applicable legal constraints, The

continuation of the technique, based on the information you have provided us, also would be in
close service of a highly important governmental need. We understand that CIA personnel will
administer the technique under the procedures and safeguards described in this Office’s July 20,

12007 DplILlOD Specifically, we understand that the technique will be immediately discontinued if

at any time during the period of extension, any of the psychological or medical contraindications -

present themselves, as described in the July 20 opinion.

Please let us know if we may be of further assistance.

Steven G. Bradbury :
Principal Deputy Assistant Attorney General
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U.S. Department of Justice

Office of Legal Counsel

 Office of the Principal Deputy Assistant Attomey General ~~ Washington, D.C. 20530

. November 7, 2007
Associate General Counsel
_Central Intelligence Agency

g

We are in receipt of your November 7, 2007, letter regarding the interrogation of

and our Office has had various discussions with you today and ycstf:rday
"You have informed us that as of 1700 B.S.T., November 7, 2007, [llwill have been
subjected to | _techmque as that technique is

" described in CIA guidelines. This Office has concluded that application of the
technique for-a period of_bdm]jlies with applicable legal
requirements, subject to specified conditions and safeguards. See Memorandum for John A.
Rizzo, Acting General Counsel, Central Intelligence Agency, Application of the War Crimes Act,
the Detainee Treatment Act, and Common Article 3 of the Geneva Convention to Certain

+ Techniques that May Be Used by the CIA in the Inrerrogarxon of High Value Detainees (July 20,

~2007). .In that opinion, we recognized that the CIA contemplated the possibility of applying the
technique for up to _ We advised, however, that “should the CIA
* .determine that it would be necessary for the Director of the CIA to approve an Q}dension-

with respect to a particular detainee, this Office would provide additional
guidance on the:application of legal standards to the facts of that particular case.” Jd at 8 n.7.
Under.CIA guidelinés, the Director would approve extensions o after seeking -

. guidance from this Office as to the legality of such an additional period, considering the current
.. physical and psychological condition of the detainee and the need for such an extension.

Yesterday, we advised you that the Director could legally authorize extending the
until 1700 E.S.T., November 7, 2007.

. Today, you have requested fiirther legal guidance with regard to an additional extension
#to‘ authorize the continued application of the Ftechniqu_e
: until 1700 E.S.T., November 8, 2007.- As set forth below, we conclude that the additional

- period of authorization requested would comply with all applicable legal standards, including the '

" This memorandum is. classzﬁed in 1ts cnurety
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federal anti-torture statute; the War Crimes Act, the Detainee Treatment Act, and Common
Article 3 of the Geneva Conventions, as interpreted by the President in Executive Order 13440
(Tuly 20, 2007).

You have informed us that medlcal and psychological personnel have exammed-
-a.nd determined him not to be suffering from any physical or psychologxcal
contraindications. Psycholo_mcal personnel have describe s “alert, cooperative,
oriented, and responsive to all questions” anid as exhibiting “no evidence of incoherence,
inattention, or confusion.” See Letter for Steven G. Bradbury, Acting Assistant Attorney
General, Office of Legal Counsel, ﬁ'ofnﬂ&ssociate General Counsel;
.Central lntelligence Agency at 3 (Nov. 7, 2007). According to psychological perso:mel_

memory “appear[s] mtact,” and his “capaclty for common sense reasoning and judgment [is] not
impaired.” Id at 4. During sychological examinatio

Tn addition, you have informed us-of the important need for continuing the technique,
emains resolute in resisting interrogation, and CIA professmnals believe him to continue
to adhere to a well-developed, robust, and capable resistance strategy. The CIA continues to
believe tha ossess information on

. Based on your report, we conclude that the requested would be

consistent with all applicable law. does not appear to be suffering from the physical and

psychological conditions that wo implicate any of the applicable legal constraints. The
continuation of the technique, based on the information you have provided us, also would be in
close service of a highly important govemmental need. We understand that CIA personnel will-
admnustcr the technique under the procedures and safeguards described in this Office’s July 20,
2007 opinion. Specifically, we understancl that the technique will be immediately discontinued if
at any time during the period of extension, any of the psychological or mcdlcal contraindications
present themselves, as descnbed in thc Iuly 20 opinion. : :

Please let us know if we may be of further asmstance

Gl

Steven G. Bradbury - |
Prmclp al Dcputy Assistant Attomcy General
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U.S. Department of Justice

Office of Legal Counsel

Office of the Assistant Altorney General Washington, D.C. 20330

June 11, 2009

MEMORANDUM FOR THE ATTORNEY GENERAL
Re: Withdrawal of Office of Legal Counsel Opinion

Sections 3(a) and 3(b) of Executive Order 13491 (2009) set forth restrictions on the use
of interrogation methods. In section 3(c) of that Order, the President further directed that “unless
the Attorney General with appropriate consultation provides further guidance, officers,
employees, and other agents of the United States Government may not, in conducting
interrogations, rely upon any interpretation of the law governing interrogation . . . issued by the
Department of Justice between September 11, 2001, and January 20, 2009.” We have previously
noted that this direction encompasses, among other things, four opinions of the Office of Legal
Counsel, which we withdrew on April 15, 2009. See Memorandum for the Attorney General,
trom David J. Barron, Acting Assistant Attorney General, Office of Legal Counsel, Re:
Withdraowal of Office of Legal Counsel Opinions (April 15, 2009), We have now determined that
it also encompasses another opinion of our Office. See Memorandum for John A. Rizzo, Acting
General Counsel, Central Intelligence Agency, from Steven G. Bradbury, Principal Deputy
Assistant Attorney General, Office of Legal Counsel, Re: Application of the War Crimes Act,
the Detainee Treatment Act, and Common Article 3 of the Geneva Conventions to Certain

Techniques that May Be Used by the CIA i the Interrogation of High-Value al Qaeda Deiarnees
oy 20, 2007, 1< . |

In connection with the consideration of this opinion for possible public release, the Office
has now reviewed this additional opinion and has decided to withdraw it. It no longer represents
the views of the Office of Legal Counsel, ( I

QN

David J. Barron
Acting Assistant Attorney General



