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falling under (he auspices ofa CIA interrogation prognrn must be consistetlt with Common
Article 3. To the CQattazy, Congress recognized that Common Article] establishes some clear
limits on such a program. Nevertheless, the result of lingering imprecision in Conu-non.. I
Article 3's tt:mLS shouHi not be institutional pu1lysis, but rather disattiOD roithe Executive
Bnneh in developing an effective CIA program within those clear limits.

Common Article 3 certainly pia.ces clear limits on how a sule party may address sucll
challenges and absolutely bars certain COIlt!ua offensive to"all civiliz.ed natiODS." Pidr;t. m
Commenlarlu. at 39. For instance. the provision prohibits "murder o(all kinds.... "mutilation,"
and '"the tiling ofhostages"--terms that are sU.5(,eptible to precise definition and that "are and
shall remain prohibited at aIly time and in any piau whatsoever." When it comes, however, to
Common Article J's more general prohibitions upon "violence 10 life or person" rod "outrageS
upon personal dignity," it may become necess~ (or states to define the meaoing ohOOse
prohibitions, not in the distract, but in their application to the specific circ:umstanees that arise.

Indeed, the ICRC OJmmenJariu themselves contemplate that "what constitutes humen
treatment" would require a sensitive balancing ofbotb security and humatlitarian concems.
Depending on the circumstances and the purposes served. detainees may well be '"the object ofI
strict measures since the dictates ofbumanity, &nd measures ofsecurity or repression. e...en IVhep ­
they are selleTe, are not IlllCeSsarily incompatible." Td at 20S (emphasis added). Thus, Commop
Article 3 recognizes that $Ute parties may act to define the meaning of humane trearmenl, and its
related prohibitions, in tight of the specific security challenges 2.t issue. I"

The conflict with al Qaerla reflects precisely such a novel circumstance: The applicatio
orCommqn Article 3 to a war against intemarionallelTOrists tugeting civiliails was not one I
contemplated by the dr.rlters and negotiators orthe Geneva Conventioos. AJ Common Article!
was drafted in 1949, the fOOlS was on wars between uniformed annies, as well as on the
atrocities that had been committed during World War II. A common feature of the conflicts tnat
served as the historical backdrop for the Geneva Convenlions was the objective of the panies t6
engage the other's military forces. As Ul2. lCRC described the mtner, "Speaking generally; it I
must be recogni~ Ibt the conflicts referred to in Aniele 3 arc armed conllicu. with anned
lOTUS on either side engaged in hosri/iti~-<.onf1icts, in short, which ue in many respects I
simill!r to an international war, but take place within tbe confines of a single country." Pictet, ill
Commentaries, at 37 (emphases in original).il

AI Qaeda in its war against the United Scales and its allies is not organized into
battalions, under responsible oommand, or dressed in unifonns. although we need not decide
whether these hallmarks of unlawful wmbatancy set al Qaeda into a class by itself. What is
undoubtedly novel from the slandpoiOlt of the Geneva Conventions is lhat al Qaeda's prima."')' I

., llIus. although tile SUjlfQttC: Court rejected 1M Presi6enl:'J de:l:rmiJWjon tlrat Common Artide J didl
zpply to the Cl?nfIia against al C@tda. there "", be little doubt lhlt the pandlgm;ati( use (or the cla.llen of~n
ArtIcle J~ p iIlttmal etviI VoW. 18 Fillol Rtt:ordoflJrr Dipl4mDlf.e Coll./vtnc, ojGU/IWI of19/9, at Ul;:u
also Piacr, m CDmml!lltaries• .1129..... tborouCh inIapn':tation ofConlfl\Ofl Article) must rdlect d:aI"Common
Aniele 1, at aminimum, i5 debc:bed fium its historiaJlIll:QrirJp wbeu IP¢kd til me prCICDI~~ 1Ilumc:d
conftict with al Qacda.
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means ofwarDrc is not to vanquish otber uniformed armies but rather to ~l iM~t civili~ I
In this way, a1 Quda does not resem~le.the insurgent forces ortlle domestic re~ho~ ~owhich
the drafters and negot.iators ofCommon Article 3 intended to apply long·standm8 pnnoples of I
the law of war developed for natio,u:1 armies. Early explanations ofthe perwns protected from ,
action by.a state party under Common Article 3 referred 10 the "patty in revolt ag,?/nst flit de i

JUTe GcMrnmtnl." 2B Final Recordoj liM Diplomatic Con/e't~.ojGenna ofJ9"~. 21. 121 I
(emphAsis added};ste abo Pietet, mCommtnJariu, at 29 (expl.a;iDlng~ the histo~~llm~
ofCommon Article 3 wa.s bloody "civil wars oc:socill or revolutionary disturbances to whicn I
the Red Cross had trouble intervening because they were entirely within the territory ofa I
sovereign SWe)i id. at ]2 (discussing the pandigm model or"puriots mggJing for the I
independence a.nd dignity of their country"). AJ Qaeda's general means of engagement, on the
other band. is to avoid direa hostilities ~nst the military forces orOte United Stmes and
instead to cc:immit llGts oftarorism against civilian targets.

Further supporting a cautious approach in applying Common Article 3 in the prcsenl
novd context, the negotiators z.nd signatories ofCommon Article 3 were not under the
impression thJ.t Common Article 3 wu brealcing new grouOld regllding tJle substantive rules thlt/
govern stilte parties. apart from applying those rules to a new ce.tegory ofpersons.·1 They sought
to formalize."principles (that tad] developed as the result of ceoturjes of warfare and had tlrudj
become customary law at the time oflhe a60ption of the Geneva Conventions because tbey I
reflect the most universally recosnised humanitarian principles." Prosecutor v. Delalic, Case
No. IT.96-21·A(lCTV Appdlate Cbamber2001); nealso Pietet., mCornJTJentarles, at 36 I
(explaining that Common Article 3 establishes rules "which were already rtcognized as essential
in all civilized countries'1 (emphasis added). Ofcourse. the applie&tion ofComrnon ·Article 3'5 1
general standards to a conflict with terrorists who are focused on the destroe:tion ofcivilizn
targets, a tYPe of conflict not clearly anticipated by tbe Cooventions' drzfters, would not merely
utilize the axiomatic principles that had "developed u the result of centuries ofo;wrfare." Thus,
we must be CAUtiOUS before we construe these precepts to bied a state's hands in addressing SUt#

a threat to its civilians.

That a treaty should not be ligh.tly construed to take away such a fundamental s.ovueign
responsibility-to protect its homeland, civiliws, and allic! from ea.u..strophic aftack-is an
interpretive principle recognized in international law. See Opptnheim 's International Law
§ 633, at 1276 (9tb ed. 1992) (explaining Ihal tbe in dubio mltilLS canon provides that treaties I

should not be construed to limit a ,sqvereign right of states in the absen~ of an expre.ss !
agreement); cj Merrion v. JicariJJa Apache Tribe. 4SS U.S. 1)0, 148 (1982) ("sovert!ign powerl
cannot be relinquished "unless surrendered in unmistakable tenns~). 4l The right to protect its I

q As upb.ined~lx1vc, lhe iJulo\'iolion OfCoI:llRlOIlArtide 3ll'iI$ rna to iDttJOsc wholly nowl $wduds on i
S~Ic:s.. but to ~Jll;y ~ kw of "-u Il) civil 'll"alS ItY.t I;llIdy $but4 ll\t ehmd:crisliC$ or mtemalioo;L] armed I
ronflias, while ladciJlg a$Qtc patl). on Il;e opposing side tbar couJd be a partic:ipanl ina Mlyl"CCiprocal fJ'eal). I
alnllgtlllClll ~, Pietet, Dl C»tsm~nlarit1, at 31. A1~&h rbs~en 9.'l:rt iMrMting by bindinl: sates to ~w cf
w~r rtandtrds 1bsc.4t an IssuranGe that theentmy would do lhe 53mt. thl:]' bdlcvc:d lhJt the gMml baseline I
SWldvds 1hz! would a~I}' under Commro Article J wen: uncontrO'ltni.ll md -II csublJshcd.

. . a The ca:xm!1f ill thbiolfritiou (litaafly......1leo iD dedit, brinI: CiIin") lwbeell.applitd by numerous
lnlUllaliocu.l tribuRZls to consoue llUbigtlCll:S cnaty tanIs ag;ainst the relinquishment of fund2mc:.!al SOY<Teign
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citizens from foreign attack is an eSsential attribute of a state's sovereignty. .Advisory Opinioll anI
tk LegaJityOJtJu ThrmJ or Use ofNudwr Wtapons, 1996 [C.J. 226, 266. To be sure, the I
states negotiating Common Article 3 clearly understood that they were disabling themselves I

from undenaJcing certain measures to defend their governments against insurgents seeking to I
ovenhrow those goveruments, which inarguably is an impoiUJ"lt part of sovereignty. We would, I
however. expect darity, in the ten or a.t least in the Conventions' negotiating history, before we ,.
would interpret the treaty provision to prohibit the United SlUtS from taking aaioIlS deemed
aitieal 10 the sovereign function of protectiog its citizens from catastrophic foreign terrorist
attack.. Crucial here is that the CrA's program isdetennined 10 be ~sary 1(1 obtain critical "'
intelligence to ward off catastrophic foreign terrorist attacks, and ~at it is carefully designed to ,
be sUe and to impose no more discomfort than is neeesu.ry to !Chicve that crocial objective,
fundamental to state sovereignty. Just 2.$ the "Constitutioa [of the United States} is not a suicide
pact," Ktnnedy v. Muu/o:D-Marlinez. 314 U.S. 144. 159 (1963), so llso tbcvague and genecal
terms of Common Article 3 should not be lightlY interpreted to deprive the United States ofthe
means to protect its citizens from terrorist attack.

This insight informs passages in the JCRe C011J1Tf.~ntarl~ that some have cited to suggest
that the provisiom ofCommon Article'3-to the extent they are not precise and specific-should
be rQd to restrict stale patty discretion whenever possible. The Commentaries indeed recognize
that, in some respects, a.dopring more detailed prohibitions in Common Article) would h2ve
been undesirable because the drafters ofthe Conventions could not anticipate the measures that
men of ill will would develop to avoid the teons ora more precise Common Article 3:
"However great the care undertaken in drawing up a list ofall the vuioos fOnTl5 of infliction, it
would never be possible to catch up with the imagination offurure tOrturers who wished to
satisfy tfieir bestial instincts; and the more specific and complele a list tries to be, the more
restrictive it becomes," Pictet, ill Commentaries, at 39. II is no doubt true therefore that
Common Article 3's general prohibitions do establi.sh prinCiple.$. that prct[ude a range of
conducl, and .that they should not be subject to a technical reading that parses amoog conduct.
To the contrary, the principles in Common Artk:le 3 are generally worded in a way that is
"flexible, and at the same time precise," id., and tbey call upon state parties to evaluate proposed
conduct in a. good faith mAnner, in an effort to make compatible both "the dictates of humanity"
towards combatants and the "measures ofsecurity and repression'· .appropriate to defending
one's people from inhumane attacks in tbe anned conflict at issue, id at 205, We, therefore,
undertake such an inquiry below.

B.

These interpretive tools inform our analysis oflhe lhree relevant terms under Common
Article): paragraph l(a),s prohibition on "violence to life and p~on, in particular murder of a1~

i

poweB. Su W.T,O, Appcll.att Body, ECMe~u OmctmJng MtQl (IlIdMtDl PrrH!lIcu (lfomlones). I
\VTfOS261/IBIR/116j, n. 134, 1998 WL 13520, at •.(6(1111. 16, 199&) (UP!.ainin& th2tlbt -.iDtoprdi\'cprlnciple
of tn dtlblo mfllll$ is ~dcly I'ttogniwl. in ~tionallaw a:$ • wpp1emtll'IrY me:ans or Iraerprewjol1.j. Far I
eJCalDpJe.lbe InterrmiolUl Court of Iustit:e tdustd IOco:lSln:e an 1.lllbiplliS trt.Ity tum to tt:de sovereignty owr .
dispUltd lerrilCl1)' without a dear sWemtnl Set Cos.r eo...cv..ln. $1wrtlpty OR' Pulltll Ugilt»! aM hlmt
SJ~n, 2002 J.CJ. 625, 643.
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kinds, mutilation, crud trewnen1 and tOrture"; pmgrapb l(c)'s ~ohibition 00 "outrag~upo,o
personal dignity, in particular, humiliating and degrading trtiunem"; tnd Common Articl~ 3 s
ovcracchiog requirement that covered pcnons '"be lrea1ed humandy." AJt~gb iC is first Itt the
syntax ofCommon Artide 3, we addn:ss the general bwnanc treatment reqwement I.a.st, as the
question becomes the extent army ;esidul1 obligations imposed by this requirement thaJ: are not)
addressed by the four specific examples ofinhumant treatment prohibited in pangnphs I(aHd) .

1.

Against those persons protected by Common Article J. the United States is obligated not
to uodCfUke "violence to lif.e and person. in panieulu murder of aU kinds, cruel treatment and
tort\ln:." GPW Art. 11(a). Paragraph l(a) tJ.iscs two reJcVIIlt questions: Will the QA
program's use oflhe six proposed techniques meet Common Article J's general requirement to
avoid "violence to life and persoo," and will their use inv<llvc either oflhe potentially relevant
examples oC"violence to life 20d person" denoted in patllgraph I(a}-torture aqd autl
treatment?

Tbe proposed techniques do not implicate Common Article 3's general prohibi6oo on
"violence to life and persoIL" DietionariC! define the term "v;olence" as "the exertion of
physical force so as to injure or abuse," Webster's 11u'rdJill 'I Dictionary at 2554. The
surrounding text and structure ofparagnph lea) make clear t~t "violence to life and person"
does not etIcompus every usc of force or tNtr'J physical injury. Instead. Common Artide 3
provides specific examples of severe conduct covered. by thal: tenn-murder, mutilation, torture,l
and Mlel treatment. As indicated by the words "ill panicular," this list is not exhaustive.
Nevertheless, these surrounding tenus strongly 5llggcst that paragraph I(a) is direcr.ed at only I
serious acts ofphysicd violence. Cf. Dole v. United SI~~1K'oTkersof Am., 494 U.S. 26, 36 (1999}
("The traditional canon ofconstruction, noscitur a sociis, dictates that words grouped in a list I
should be given related meaning:'). j

This reading is supported by the ICRC Commentaries, which explain that the prohibition
in paragraph 1(a) "concern acts which world public opinion finds particularly revolting-acts
which. were committed frequently during the Second World War." Pictet. mCommentarftS, I
at 39. International tribunals and other bodies ~imilarly have focused on serious and intentional
instanc.c:s of physical force. At the same time, these bodies have had difficulty identifying any !
resid~~ con~elll to the term ~violence to life and person': beyond the foUr specific examples of I
prohlbaed Violence that Common Article 3 enumerates. The ICC's Elements of Crimes does not
define "violenCe to life or person" as an offense separate from the four specific examples. The j
lcor: similarly has suggested that the term may. DOt have disGCnable content apart from its four I
specified componen~. The tribunal initially beld that "violenc.c: to life or per&On" i~ "defined by I
the accumuhuiOll of the elements ofihe specific offen$oC$ of'murder, mutilation, cruel tru:rment,
and torture,'" and declined to define oth.e; sufficient conditions for the offense. P~CJJlor v. 'I
Blas~1c, IT-95-14-T. 1182 (Trial Chamber). In bttt cases. the tribuoal put a finer point on the ,
matter; at: lust for purposes ofimposing aiminal sanctions, the court could not identify a
residual content to~ lerm "violence to life and person" and dismissed charges!hu tbe
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defendant had eng1ged in "violence to life or person" tbat did not constitute torture, aud I
treatment. murder, or mutilation. ~I! PrO$i!cutor v. Vaii/je~'ic. Trial Chamber, Yl194-205 I
(2003). Even when proseeuton~empled to proffer elements ofthe "vio1ern:e to life.and . _ I
person" violation as a freestanding offense, they argued that the offense reqUired the ImposttlOn
Of"SerlouS physical ~1I. or suffering," which would make it duplicative of the prohibition 00

"CflJellteatment.." ld

We Conclude that the proposed CIA techniques are coDSistcnt with Common Article 3's
prohibition on "violence to life and person." & we explained above. Congress strictly I
prohibiled seven! serious fonns ofviolenc:e to life acd' persOn,. and the techniques do not involYej
My of these. The ICRC Commentaries have suggested that "petformin.8 .bio'~gical experiments"1
would be a type of"violence to life and penon" that, although not expliCitly listed as an
example, is also prohibited by paragrapb 1(3). See, e.g.. Pictet, mCommostaries, at 39. The i
CIA techniques do DOl inv:olve biological experiments, and indeed the War Crimes Act •
absolutely prohibilslbem. See 18 U.S.C. § 244J(d)(l){q. Whether or not those grave breach I
offenses exhaust the scope of"violellce to life and person" pmilibited by Common Article 3. WJ.
are confirltJIl that "viole.,ce to life and person" refers to ae:u ofviolence serious enough to be
considered c:Ompanble !o the four examples Iist<;d in Common Article 3-cnurdeo, mutilation,.
tortu~e. and crud treatmenl The CJA techniques do not involve the applicUion of p~ysical for
rising to this sWldlld. While the CIA does on oceuion employ limited physica.l contact, the I
"slaps" and "holds" that comprise tbe CIA's proposed corrective tecllniques are carefully limited:
in frequency and intensity and subject to important »feguuds to avojd the imposition of
signifiCUIt pain. They are designed to gain the attention ofthe detainee; they do not constitute
the type of serious physical force th2.t is implicated by paBgOlpb l(a}.

b.

The CIA interrogatinn pramices also do not in....olve any of the four more specific forms
of"violence to. life or person" expressly prohibited by paragraph lea). They obviously do no!
involve murder or mutilation. Nor, as we have elCpJained, do they involve torture. See Section
.2340 Opinion and supra at 14-""
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<l In this opinion iUld the StcJiOll ,310 Opin;t;n, we lu.ve eonr;;luded WIU1c enhanced intwuptiOll
toeb.nIqueIJ In question would not vfolateth~ feden! proh.ibition on lol't11Te in 11 U,S.C. § 2HQ-2J40At;1 tile
prohibition on lIJrtuR: i.D the Was Crimes Act. fU 18 U.S.c..§ 2441(d)(I)(A). 8Qth ofthose offenses require a5 an
clement the hnpos.ition of$e\o'tlepbysiczl or mental pain or sulfcrin!, whichis conslstel'll .,nIh in1ematJonai pn...-ticc"
:lS' ren~ed ill Article I of the Conve:ll.tilTol Against torture and lh~ICC'$ dclilli,tion "OfCommon Article )'s i
prohibition on IO~. Sn DOnnaruJ, £lenuntsc/O//nI!S II 401 (rtqUlrlng theekmetll o/lntlIctilIg ~seveu ph)-sicaJ
or m:mal pain or sutrerinC fur TOl't\U'C under Common Artide J). The WI:. Czitms ACI atld!he h:der.tI protubition i
on torture funherd~.~ mcnral pain or sufferiag.- and this wn spedlk: definition does DOl 1ppC3f in the ;
text of the CA.T or In the Rome SlZtut;. Instead, the source oflhis d:tinidon is an IlJIl1erstzlldin~ofthc U~cd f
S~leli to ilS ralifkarion of the CAT. Scot' 136 COIlg. Rcc. 36,178 (1~). TtJrtIUe is DOl ~ddined in Common I
Article J, and the U4iled Stale:: <lid not alter an ilJIcknw1diq 10 t;hal insIn.mlCDt. That th~ JI1(Irt dd:alled
explanation Or"SCOIICl'C tllClla1 pain or 5Il.fferint' b wt.as an-wuIC1'SW1lfillJ· of the fliddy aco:pkd dtfiniTion of
torturn, I3lba than as aRSCMtion. rdIects the position or~ U!1ikd Slik.s Ibat this rJiOrC dcWkd ddinilion of I
tortun: is coDSisl:cn1 with iDlemWOll1l p.."actia:, as rdkaed. ia Anitle 1of lht CAT, and Deed DOl bYe been entered

'" ~..,. A........ RI.... ,,, f.ld 12l. '<J.1O Ild a,. 2002); "."""'_"""''''"on ~'l.>'1
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The remaining specifically prohibited Coon o("violence to life or person" incommo~
ArticleJ is "cruel treatment." Dictionaries define "'QUel- primarily by rd'erenc.e to conduct
imposes pain wantonly: that is. for thesakc of imposing pain. W~b.stu 's Third In/'l Dictionary I

at 546 ("disposed to inflict pain. upeciaUyin a wanta... insensate, or vindictive manner"). If~1
purpose behind treatment desc.ribed as "enJeI" is put aside, common ~ge would at least reqwre
the treatment to be "severe" or "extremely painful." Id Ofeourse, we arenot called upon he.-e I
to evaluate the term "cruel treatment" s1:anding alone. In Common Article 3, the prohibition on I
"cruel. treatment" is placed between bans on extremely severe and depaved aets of violence- '
murder, DlUtilation, and torture. The serious nature afthis list underscores that these terms,
including croclllutmenl, share a common bond io referring to conduct that is particularly
aggravated and depraved. See s.iJ. Warren Co. \.I. Maine Bd. ofbrvironmentalProll!ctfon, 126
S. Ct. 1843, 1849-50 (2006) (the noscitur a sociis canon "is no help absent some sort of
gathering with a common feature to extrapolate"). In addition, Common Article 3 lists "cruel I
treatment" u a form of"violence to tife and person," suggesting that the term involves some
dement ofphysical force: I

lnJ:ema1ional tribunals and olher bodies have addrr:ssed Common' Article 3's prohibltlon
on "cruel treatment" at Iellglh. For (J'J.rp0se.5 of the Rome Statute establishing the,International I
Criminal Court, the U,N. preparatory comminioo defined "~eJ treatment" under Common
Article l to require "severe physical or mentll pain or suffering.'" DOrmann, ElnMnJs ofCrimt'4
at 397. The oommiueeexplained that itvi~ "cruel treatmentW as indistinguishable from the II
"inhuman treatment" tbu constitutes a grzve breach orthe Geneva Conventions, See id u 398;
su also GPW Art. 130 (listing "tortureOf inhuman treatment'" as a grave breach of the Geneva I
Conventions). This view apparently also was embraced by Congress when it established the
offense oC"cruel and inhuman treatment" in the War Crimes Act as part ofib effort to I
criminalize the grave breaches oCCommonArticle l. See 18 U.S.C. § 2441(d)(1)(B); uea/so !
MCA § 6(1)(2), Construing "cruelrreatment" to be cotcnninous with the grave breach of I
"inhuman treatment" funher underscores the severity ofthe conduct prohibited by paragraph
Ha).

Aligning Common Article 3's prOhibition on "cruel treatment" witb the grave breach of
"inhuman treatment" also demonstrates its close linkage to "torture." See GPW Art, \30 (stating
that "Iorture or inhuman treatment. including.biological experimCl1u:' is a grave breach ofthe J

Conventions) (emphasis added). "fhij relationship was crucial for the ICTY in defining the . I
elements of"cruel treatment" under Common Article.3. The frihunal explained that crud 1
treatment "is equivalent to the offense ofinhuffian treatment in the framework oftbe grave I
breaehes provision of the Geneva Conventions" and that both terms perfonn the task of barring I
"treatment that does not meet the purposive requirement for the offense ortorture in common
article 3." Prosecutor'll. Delalic, Case No. IT-96-21-T, 1542 (Trial Chamber I. 1998). The .
International Criminal Court stopped at achieving this tt1d, definine the: offense ofucruel '- -
ofneatics Ad. 2.1(<1) (a reservation"p~ to exclude or lD m;xlify't!;e IePJ effi:d ofoetUin provWo:u of!he I
lTeaty in lh:irilpPliation to l%Jat Sta<e"). There It no 1'QI.$(Q ID mish WtIQ:l!-standi!:t poslti=. hete; 'lIilb ~pn:I .
to tonure, CO.lMIDI1 ~clc ) imposes QD ~IercbUptioD 011 the Unilod SI31e.s dwl docs the CAT, Uld thus I
co:u1uetCC~ ",,1m L\e t'oo'V £eden.! !'t2lUtOfJ prctu:1ritions 011 toltUre ilio satisfies Commoo AJticte ]'s I
prolIibitio" an lornIre ill armed co.nlliw nol. of an int=na.LiCltll dlarar;ta.

TO
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treatment" under Common Article 3 identically to that oftorture, except removing the
requiremenl that "$cvere physical or mental pain or suffering" be imposed for the purpose of
"obainirig information or a confession. punishment. intimid:nion or coercion or for any reason
based on discrimination ohny kind." DOOnann, £ItmtnlS ofCrirrus, at 391, .401. The ICTY
went further., suggesting that there may be another diffuence from torturo-that crud trt2~1U

is directed at: "treatment which ddiberatdy ewses serious mental or physical.suffering that falls
short ofthe severe mental or physical suffering required for the offence oftorture," Delaltc.
~542. .

In the Wu Crimes AQ, C<lngrt:$s, like the ICTY, adopted a somewhl.!: broader defil'jtio1l
of"auel trutment," prohibiting the relevant conduct nb mattuthe purpose mi defining a level
of"serious physical or menal pain or suffering" that is Jes.s extreme than the "severe pbysical onI
mental pain or sufferingn required fur torture.. In this way, Congress's approtcb 10 prohibiting
the "cruel treatment" barred by Common Article J is consistent with the broader ofthe .
intupreWiOns applied by international tribunals." Coog:rus. howt:Ver, provided a specific
definition ofbotb "serious physical pain or suffering" and "serious menuJ pain or suffering."
The rCTY found it impossible to define further "serious physical or meoW pLin or suffering" in
!dvance and: instead adopted a case-by-ase approach for evtIuating wheiher the pain or
suffering imposed by past conduct was sufficiently serious to satisfy the elements ofncruel
treatment." Delalic, 1533. This ,approach, however, wu tailortd to the ICTY's wk: of applying
Common Articte 3 to whoUy put conduct. Congass in amendi~g the War CrimC$ Act. by
contrast. was seeking to provide cleu ruleJ for the conduct of future operations. Congress's
more detailed definition of"serious physical pain Of wffering" and "serious mental pain or
suffering" cannot be said to contradict the feqtJ1remenU ofComlJlon Article ),

We conclude, with. Congres~ that the "cruel ueatulent" term in Gommon Article 3 is
satisfied by compliance with the War Crimes M. As we have explained above, the CIA
techniques are consistent with Congress's prohibition on "cruel and inhuman treatment" in the
War Crimes Act, se~ supra at 14-24; and thus do Dot violate Common Article 3's prohibition on'
"croel treatment:'

z.
Paragraph l(c) ofCommon Article·) prob.ibil.s "outrages upon personal dignity, in

particular, humiliating and degrading trutment." Ofthe terms in Common Article 3 with 1
uncertain meaning, the imprecision inherent in paragraph I(c) Wl.$ the cau.se ofgreate~ concernl
among leaders of the Executive 2Jld Legislative Branches. S~e Sf/pra at 53-54 (citing statements'
by the President and Senator McCain), I

., The ICIY defiues ~ClUl:1 ~tll.t" a.s "tTe:UaleDl lbx cause, senow lI\ell1al pm or mrtring Of' r
co/Urillitu (J uriOJdalliJcJ; on hwnan dignity'- Dtla/le, at' S« (emp~.asisaddedJ, The t:ribunaInMr ba.5 I
tllJl1a.lnc::l iu rtImoce to z ~scrillW' mack 00 hUllWl dignitr," Common Altide J tw III QPlCU pn7Yision
addresslnJ QCtta.in types ofaffum15 [0 personal dign!l:y in its prohibition of ~O'Jt:r.l&dupon per.;onal dignity, in
pardcilJu, humiUlIIin,; llIId degrading trea.anmt· GPW Art. j , I(c). Th:~ ofthr:~ Comentiol1S
su&geSl3 thatztl3cks on p::rsoll2J dignity should. be aJUJyzr.d. under pI."1IIgDjlh 1(e), thcrt:quircmtlllSof wbith "..c
an!Iyzc below.
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Despite the gen~al nature oritl lUlguage, there are sevei31 indications that
.paragraph l(c} y.'U intended to (tfet to putieularly serious conduct. The term "humiliating and
degrading trealment" does not stand alone. Instead, the ten.n j~ ii, speci~c type or su~s~ of.the I
somewhat clearer prohibition on "outrages upon penonal dlglilty." This str\ICtUJ"e dlstltlgUlshes
C()mmon Article 3 from other international treaties thai include freestanding p~bitio~s on I
"degrading tr~ent,"unIet~red to any requiremeol: Ihtt such tre.atment constrtute U1. outrage.
upon personal dignity," Cmnpau CAT An. 16 (prohibiting "cruel, inhuman or degrading I
treatment or punishment whichd~ not amount to torture") with Enropean Convention on
Human Rights Article J ("No one shall be wbjeded to tonUle or to inhuman or degradiog
treatment or punishment.'1.' Thus. paragraph I(c) does not bar "humiliating and degrading
treatment" in the abstract; instead, it prohibita "humiliating and degrading treatment" that rises to
the level ofan "outrage UJlOD personal dignity." This interpretation has bun broadly accepted br
international tribunals and committees, as it ha3 beeu adopted both by the fCC Preparatory
Committee and theICTY. See ~nnann,EltmUJts o]Crimu, z1314(stating. as an element of
the tee offense corresponding to pm-graph 1(c) of Common Article 3, dw: "the severity of the
humiliation, degradation or other violation was of such degJU as to be generally recognized as

.an outrage Upon personal dignity"); l'roucufor "" A/dwvsJi, Case No. IT-95-14/1 at i 56 (Tria!
Cbamber 1 1999) (requiring that the condua rise to the lcvd ofan outrage upon personal
dignity). .

The tenn "outrage" implies a relatively flagrant or heinous fonn or ill-treatment.
Dictionaries define "outrage" as "descno(ingJ whatever is so flagranlly bad that one's sense of
decency or one's power to Suffer or tolerale is violated" and list'<monsuous, heinous, [and] i
atroCious" as synonyms of"outra.geous:' Webs/u',s Third 1111'1 Dict10muy at 1603. lntbis way,l
the term "outrage" appeals to the common sense standard. ofa reasonable person's assessing I
conduct under all the circumstances. And the judgment that term suks i, not a mere opinion tM
the behavior should have been difR:rem-to be 8Jl outn;ge. a. reuonable person must useu the I
conduct 5.$ beyond all reasonable bounds of decency. This ruction iJ not to leave room for I
debate, as the tcnn is directed.e.t ''the few essential rules of humanity which aJJ civilised nalions
consider as valid ewrywhere t11Jd undu altcircwtutances and as being aheM and qul.side war I
irself.'- Pictet, mCommentaries, at 32 (emphases added). Accordingly, in applying the "OUtr2g~

upon personal dignity" term, the ICTY bas recognized that it does not provide many clear
standards in advance, bu.t that it is confined to extremely serious misconduct:, "An outrage upon
personal dignity within Article 3 ... is a ,pecies ofinbuman treatment that is deplorable.
occmioning more serious suffering lhan mostprohibitedacts within the genus." AleJc.rov..s1d, at
'j 54 (emphasis added).

The ICRC Commentaries on the Geneva Conveations underscore the severity ofthc .
misconduct paragraph l(c) addresses. Stt Pidet,m Commentaries, at 39 Qinking paragraph I
1(c) I~ ~e prohibitions on to.-nJre. aueJ treatment, murder, and mutilation in lW'I8!"apn I(a) and I
explammg t~ both puagraphs "concern acts which world opinion finds particularly revolting-4
act' whieh wereCO~ed frequently during the Second World War''). The IClY similarly I
looks to a ~vere reaction from a reasonable person examining the totality ofthe circumstalme5.
~te ~/eksovski, at 1 55-56 (10 violate paragnph 1(0), th~ hUmiliatio~ and degradation must be I
so mtense that the reasonable person would be outraged"'). An examination ofpurpose also

informs paragraph l(c)'s focus on "humiliating and degradiog treatment" tlat rises to the level of

~ . I
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an "outrage upon personal dignity." The: same international tribunal ~as c;cpl~ned that
paragraph I(c) requires an inquiry not only into whether the cond.u~ IS objectively ~uln.gtOUS,

but also into whether the purpose ofthe conduct is purely to huauhatt and degrade In a
contempt~lOu9 snd outrageous manner. Thus, the ICTY has looked to the In/en.l ofthe accused.....,
it is 001 enough that a person feel "humiliated," ralber the conduct must be "ammated by I
conlempt for the human dilmity of wother person." Id ai ~ 56 (emphasis added). For the ,
Yugoslavia tribunal, parag;pb lee) captures a ooncept ofwal}lon disregard for humanity. of I
reckle$sness. or ofa wish to humiliate Of to degrade for its OYID sake. ~

'I1U5 inquiry into a reasonable person's evaluUio.1 ofcontext, purpose, and intent wilh
regard to the treatment ofdctainees is familiar to United States law. In ~ccoJJt~o~p~rsonsn
convicted ofany crime, but lio~theless detained by the Government, thiS same IDqurry IS
demanded by Ihc DTA, and the Fifth Amendmenc: sttndard tbat it incorpontes. As we have
explained above, the DTA prohibits treatment, and interrogation techniques, that "shock the
conscience," Rocmn v, Cab/amfa, 342 U.S. 165. 172 (l952); $t6aJSO CountyoJSacramm{a v.
Lewis, 523 U,S, 833, 846 (1998) ("To this ~od. for half a century now we have spoken of the
cognizable level of executive abuse of power as that which shocla the consvience."). Much like
the lest contemplated by the term "outrage," the "shocks the conscience" test looles to how a
reasonable person would view the conduct "within the full conltxl ill which it ocmrred" Lewis,
523 U.S at 849 (emphasis added); ne id (requiring "an exact analysis of circumstance"); WI .
v. May, 872 F.2d 190, 195 (7th Cit. 1989) (Wlthregud to pre·con....iction treatment, the test is
whether thue wu "misconduct that a reasonable person would find so beyond tlte norm of
proper police procedure as to shock. the co05Cience.j. Indeed, our courts in applying the
substantive due plOGe$$ mndarci have asked "whether the behavio£ oftbe government officer is
so egregious, so outra~(1/Is. that it may fairly be .said to shock tt..e contemporary conscience," i
lAwts, 523 U.S. at 848 13.8 (emphasis added). Bccausez. reasonable person would look to the I
reosan or jusffficaJlon for the conduct, the "shocks the amscience" lest under theDTA also I
contemplates. such an inquiry. Id at 846 (asking whether the conduct amounts to the "exercise or
power without any reasonable justification in the service of a legitimate goveinmenla.! I
objective">- I

For these reasons, we oonclude thai the term "outrage.s upon personal dignity" invites, no~
forbids, an inquiry into the justification for governmental C(lnduct, as the term calls for the
outrageousness of the conduct to be evaluated in the manner a reasonable person would. To be
sure, tbe text ofCommon Article 3 introduces its specific prOhibitions, including its reference to
"outrages upon persona! dignity," by mandating that such acts "are and shall remain prohibittd I
at any limz andin any place whatsoevu." This text could be read to disapprove any evaluuion
of circumstance, or the considerations behind or justiliWions for specifically prohibited conduetj
See, e,g_, Pictet, rv Commentaries, at ]9 ("Tha.t is the method followed in the Convention when I
it proclaims foor absolute prohibitions. The wording adopted amid not De more definite.. .. , No
possible loophole is left; there c.an be no excuse, DO attenuating: circumstance.''). .

Nevertheless. this inttoduClOf)' text does not forceJose consideration ofjustifica1ions and
context in detennining whether a pattieulu set itselfwould constitute an outraa15 under the
treaty. This Conclusion is supported by other terms in Common Article 3. For enmple,
Common Article 3 prohibits "murd::r," but murder by definition is not simply any homicide, but
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killing without la\\o-ful justification. Common Article 3 may not permit a '"murder" t6 be
justified. but committing a homicide in self~efense simply would not constitute.a "murder."
Similarly, the term "outrage" seeks to identify eoaduct thu would be ulli..-ersaJIy ~nsid.ered
beyond tho bounds of decency. as ttansceoding"thefew essential rules ofhumannywhich all
civilised nations consider as valid everywhere and \,I/\der aU circum$Wlce.s." Pictet, m
Comm,ntaries. at 32. An approadl tlat foredosed considcruioo ofpwpose throughout
Common Article 3cannot be squared with the ICRe Commentaries in evaluatillg wbelher
condud is hulIWle-a requirement ofCommon Article J tblt the "outrage upon pcswnal
dignity" tcnn is e;qnessly stued to adVUlCC. The bumane treaunent r.emenI is slid to
prohibit "any act of violence or inlimidmon. inspirLdnot by military WrJirtmtlJu or a
legitimate tUsin for security, but by (J sysIunatic scom101' human values." PiGlet, IV
CommUlJlJries. al2C4 (emphasis added).

An evaluation ofcircumstance l.hOOore is inherent in the pIt-in meaning aCthe term
"outrage," D. is il. concept., following relatively c1urprobibitions on particularly grave acts, that
tums to the objective judgment of reasorable people and proscribes coDduct that is so vile 2.S to I

be univenaJly condemned under any standard ofdeeency. Because it relies 00 such common !
judgment, the lcfm "outrage" IWst evaluate coDduct IS reasonable people do, by weighing the I
justifications for that cond~et.. A5 the Supreme Cowl ofIsrael reec:ntly explained in applyiog thd.
"rulcs ofintemationallaw" to Israd's "fight Iglilist tnternzrional terrorism," the priaciplC$ oftht
law bfwar in this context "are not 'all or aothiDg.· .. Public Committee Against TorlW'e In Israel
v. Goo.-unment of/STtlCl, RCI 169/02, at 34 (Sup. CL Isrtel. Dec. 13, 2(06).

That the prohibition of"outrage$ upon personal dignity" looks behind conduct for its
justifications illuminates the decisions oflhe ICIY interpreting this term. For example. in
Prosecutor \01. Kovac. IT-96-238 (Appeals Chamber. Iune 12. 2002). tho tribunal held that forci
a teenage girl in detemion to dance ~aked on a table was an "outrage upon personal dignity." /d t
1.1 160. These facts involved clearly outr.tgeous coo.duet undertaken for no purpose other than thel
prurient gntificatioD oftbe defendznl. None oftbe CIA's proposed teclmiques bears a pil.SSlng !
resemblance to tbe prurient and outrageous conduct at issue in Kovac. j

The proposed techniques also contrast sharply with the outrageous conduct documented
at the Abu Ghraib.pri$On in Iraq. As General Antonio raguba's official investigalion reported. .
the detainees at Abu Ghraib were subjected to "sadistic. blatant, and wanton cominal abuses." I
S~.e General Antonio M Tl8\lba, Article 15-6 lnvutfgation olthe 800th MlJitory PolicyBrigade I
16 (May 4. 2004) (''Taguba Report"). The report clJarged the offending military penonnel with
"forcibly arranging detainees in various sexually explicit positions for photographing"; "forcing I
naked male detaill«s to wear women'sund~rWear"; "forcing groups of~le defainees to
masturbate themselves while being photographed IJId videotaped"; "arranging naked male "
detainees in a pile and then jumping on them"; "positioning a naked detainee on a MRE Box, .
with. sandbag on his head, and .attac.hing wires to his fingers, toes, and penis to simutue clectric I
tortlJre"; "placing ~ dog dl4in or strap around a detainee's neclc and having a female soldier pose I
for t pictUre"; and "sodomizing a detainee with a cllemiczJ ligi'lt and perhaps .lI broom stick.N ·ld
al t6-17. These wanton acts were underWccnfor abusive and lewd purposes. They bear no I
resemblance, either in purpose or effect, to any of the techniques propo~ for use by the OA, I
whether employed individually OT in combination. .
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The contrast with Kovac and the acts at. abu Ghraib go!S some way to highlighting the
conduct that paragraph l(e) does reach. M the ICRC Commentaries have ~Iained. paragr~ph ,
I(c) is directed at "acts which world public o~inion finds revoldn~-aets which werc commIttedI'

frequently durinB the Second World War." Plctet, mCommenlanes, tl39. World War nwas
typified by senseless acts ofh.aued, an<! humiliation or degradatio~ for no ~easo~ other thz.n to I.
reinforce that the victims had been vanquished or that they were Viewed ~ lnfenor because of
their nationality or their religion. Needlessly exposi.ng prisoners ~o pu~lic curiosity is part Ofthi5

1dark history, ue GPW Art. 13, and commenL1.ton cIle as a paradigmulC example ofsuch .
conduct the parading of prisoners in public. See Dtlnnann, EkmenJs ojOimes. a1 323 (referring
to the post-World War IT prosecution ofMaezler for marching prisoners through the streets of 1
Rome in a parade emulating; the tradition of ancient triumphal celebrations). In another case. I
Australian authorities prosecuted Japanese officers who tied Sikh prisoners of-war "to a post an~
beat them with sticks until they lost consciousness." Trial afTanaka ChlfichllJ/1d Two Others
(1946j, Xl Law Reports ofTTials ofWar Criminals: United.Nations WaI Crimes Commissions
62, In addition, they shaved the prisoners' beards and foreed them to smoke cigarettes, in
deliberate denigration ofthe Sikhs' religious practices requiring facial hair and forbjdding the I
handling o! tobacco, all as post hoc punishmenl for minor infractions oflbe rules ofthe prison l
~p.M 'I·

These acts were intended to hum/liatg, and nothing more-thete was no setUrity
justification, no carefully drawn plan to protect civilian lives. Th!Se were part of a panoply of r
atrocities in World War U meant 10 "reduce meo to tbe state ofanimals." mez:ely because ofwhd,
they were. See Pictet, ill Commentaril!s, at 627. These acts were undertaken for wllo11y i
prurl.ent. humiliating. or bigoted ends, and that feature was an inextricable part of what made I
them "outrageous." 41

.4 in this way, ads inlenlkd to denigra~ the rtli3ion ofdctaine:i impllea!e Common Artiele). AllJlIrogh
pw:w.ant to i di1!m.nt stmdant appllable to~= afw:lf UIIder the 1929 (koC\'3 Convenl:ion, the AlISI.r:I1ian I
war crimesp~on suggests that som: WliridtnliOIl oflhe c;ulrnr.a.I seruilfvides of~ may be reln"llnt
when delerminillg ....1Jemer there has beo'1 • :subjective i!1lcntlO humili.ale, Th:>'e, th: Japa..a=sedd"cn.:hn1s sought I
out the fealUfC$ of the Sikh religion and sougbt to e:q>loit tho5e In putieulaJ:. with IIOpwpose other than 10 hwnilwc
the detainees. This is not what oecuTS in the CIA progrvn. It should be noled thaI, upon intake wlOcu.stoclr,!.he I
CI Adoe.s trim the hair IIIJd shave tilt. beards ofdetainca to prevelll the lntroducUOli. ordisuse and WC2pons uno Ill;
fadlity. Alter this iJdtial shaviiJl, d~ees are permi~ to grow their hair to!Ily desired length.. We have alrcad)l.
conduded Ihal such limited usc of involunlU)" grooming by the CIA is a'IlUi~cnl with Common Anicle J. ~~ i
Lettetto John ~ Rjuo, Acti.IIg Geoer.tl. Counse!, CalIr:lJ InteUigm:e Agelit)', from Sta~n G. Bndbury, Acting .
Assistanl Attorney Geaeta.l, Office of~gal Counsel, at 11·13 (Aug. 31,1006).~ tile differeace here is!ha,
the purpose isnol to hwniliare the detair.ee. or to c~ploitllllyparticular sensitivity, but to sef..'e leghimuc seamty
and h}'giene purposes.

., Our inl:erprcution~ i.! a1soconsiSlCflI with !he fact th2t par.!,grapn He) is nota prohibition on
"ou~" simplldtcr. but insread pl'Q5Q"lbes "outnges IIPonpersqnO! dignity." (Emphasil; added) The woms
"upon pemm.al. dignity" may be read to specify the injury thal must occur befou we ~-alua.tc w~thu the eattting
conauet con,rtjtul~ an "OU1ril,SC." Put dif!"ertt\[Jy, parlgrJ:ph I(e) is iIOt a (rce·fio~tin:inquiJy into !he jll.Sritic;a{jons!
for sate party conduct 41Uin1 an anncdcon1lid.IlQt ofanlntematio;,.,1 elwa~r. [ns{ead, there mllSl be some I
affront to "p::noniLI dignity" before lhat inquiry is triggered. The words 'Upon pmonal dignity" may also bc read tJ
consttain the cottSlder.tliol\S that rri:ly be brought to bearin determIning whetbcr 1m "ClUl:Qgc"tw oo:;:urnd. In Lhis I
regil11. the tom may be 4r:siped to focus pzragnpb l(e) on the penon subjected 10 slate patty conduct, tnd his .
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With these principles in nUnd, we turn to wbetbu the proposed CIA t~qu~s are
consistent with Common Article 3's crohibition aD "outrages upon personal dlgruty, 10 :
partiOJlar, bumiliatio!J ud degrading treatment" We alra-e1y havedet~ t~l the CIA. I
program does not "shock the conscieoce," 01 thereby viola1e )ocg-standlng pnrJCJ~les orUruted ­
StateS law founded in the Fifth Amendment to our Coristitution an? incorponlted rnto the DTA..\
&pecially regarding a te.'1l1 that, in many ways, provides a protectIVe buffer around the ;
compua1ivety specific prohibitions in Common Article 3, it is appropriate for the Unit~ s~esl
to tum to its domestic 1~a1 tradition to provide a familiar, dis.cemable standard for.be mquuy I
that paragnph l(c) requires. As we explained above. the MeA reflects.a consider~ judgmem I
by Congress that the DTA tightly flu the requiremenu of Common Article J, and this
congressional judgment i.s important in determining the proper interpretation ofCommon.Article
J for the United States. The DrA asks whether conduct "$hock.s the cootemponry COMc:ltDCe.1
it evaluates the judgment ofthe reasonable person. and jt VIcks the inquiry that the plain
meaning ofthe term "outngc,s" invites. Thus, ourconchuion dw!.he program is consi!tent wi~
the DrA is a substantial factor in dcl:ennini~ tlW the prognm does not involve "outrages upo1
pcuonaJ dignity" under Common Articlc J. 1

But consistency with the DTA is not the only basis for our conclusion. In the limited
context at iSSl.lc herc, thc CIA program'$ narrow rocus, and its compli."lee with the careful
safeguards and limitations llI&Ol'poratcd into Ihe progmn, provide adequate protection against
"outrages upon pcr!lOnal dignity" prohibited by Common Article 3. Otputicular imporunee isI
tha.t the interrogation tedmiques in the CIA program are nOl a SWIdard for creating our enemie.$ .
\l,"hcrcver wc find them. inc;luding those in miljtary OJstody. lnstead, the OA program is I

narrowly largetcd at a small number ofthe most daogUOlls and knowledgeablc of terrorists, j
those whom the CIA Iw reason to believe harbor imminent plans to kill civilians throughout thtl
world or otherwisc possess infonnation ofcritical intclligence value concerning the leldership or
activities of aJ Qa.eda. For those few, the United StaleS takes measures to obtain what they know,

i
dignity, ~thu.!han th~mtelltion orthestate ador ot!hereascns ror!be actor's conduct. lbis bIIer hW:rprcta1ian
would constltute;ll point of dcpartwc fiQm intcmalionat pn.eti~ whieb has lQOked to !he lnteJllion and purpose of
the sate a<;tot. as well as th~ COlilelCl ohlldjust:ificatiollJ!orth~C'lIndutl. In lJIy event, !he fo~in& hUtOril;:J1
C.'<amples demonwalC lb.at we need to know why the CQllduct is Ill1daUkl;.ll 10 determine whc:!hcr it is '-1l "outrage
upon personal d1gnlty." Mardtlnga:ptuJed prisoncBasa mwu o1tn:lSpOn docs nolevoke the same reaetion, I
rising to the level of an "outr.lge," as the ~$C1C5S parad1n,ofprisonef110 hwniliate them. Tn this way, the "';:Irds
"upon personal dignity" cannot be read 10 coniine pangraph He} to d:mm:allng a:I abso~ute I~l of hardship thai I
will not be tolenlCd. Instead, whether an afrTonIlO "'personal dilRily" Q(:(UU dcpew to some: degree on the fCZOIl

.why • har4shlp Is bejllg in;poscd. The tCIYll l5 best IUd as I prohibition 011 the artIitrny, die WVltOn, or the prurienll
di$CCI:nforting ofpct5ll.ll5 ~ted.cdby Common Miele 3, all well as. in conic cues. UMo:::es:sary or careless
mlstnatmcnt, eY'l:n when the O\=\."tb.ingjustifiatiOll is legitimate. A5 we expl2.ia below, these prinCiples do IUlt
de.scnDc lbc carefully drawn :uu1limitcd CIA interrogation tccbniqtJCS. I

<l As we did \lith the DTA, W~ belie\~ II apprnpriate to eo."t1uatc ;MlLjUSl eadl tcdlllique in lsolt.tioll, bot the
dfeeu of lhe techniques- in Q;lmbinaion. ~" I..t., A1WuvsJa. 'i 57 ("1ndcccI, lhe .seri0U$l'lCS$ of"an IlCI. and its I
consequences nuy we eil'la from the fUlUre oftbe act:~r s( or hom lIle ~llon dUlc lei or from .I

combilwioD ofditfa-enr.aets ",ilicb, Uhn individuilly. would not co:uti"tuIt a crime wilhb!'tbe tlleaIIi:JC of Asticl: ~
of thc~ Geneva. ConwntiOIl5..). We hlwe coodudcd t1u1 the r=uuques in t:OllIbinalion would DOt violate th: ;
constilUliolial SWlda.n:ls incolpOl'2tcd in the DTA, uc $Ilpro at 47-48, and 'Ie a,p.i., c:nncIude lhal pmgrzpb l(c) I
....owd. DOt be violated b)' tle ted\4iqlIes, used titker individQllly or In oombinalion. . .
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but each techn,ique is li~itcd 10 keep the dr:tainee safe and its application is ciTCUmscn"bed by I
extensive procedures and oversight Those~ implement these tedmiques are a small numberI
orCIA professionals trained in the technlques"carefullimits, and every interrogation plan is .
approved by the Director of the CIA.

In addition. as we have emphasized thtoug,hout this opinion. the CIA's detailed
proccduns and safeguards provide important protections ensuring: that none oftbe techniques
would rise to lhe level ofan outr.!ge upon pcnonaI dignity. With regaId to the c:orrective I
techniques. the CIA has assured us that they would DOt be used with an intensity. or a frequency'l
that would cause significant physictl pain or injuf)'_ Ste AIUsavski, 157. Wilh .all the
tcc.hniques. the erA woold determine in advmcc their suitability and dltk safety with respect to I
each individuaJ detainee, with the assistance of professional medical and psyebolo~ I
CQrniniltions. Medical penonnel.further would monitor their applicatioo: CIA personnel. I
including mediceJ professior:a1s, would discontinue. for enmple. the sleep deprivation technique
if they delc:nnined thet the detainee wu or might be suffering fi'om extreme physical distreM. I
Ea<.h dewoce may reu:t differently to the combinatiQn of enhanced interrogation techniques to I
which he is subjected. These safeguanis and individualized attention arc ccUciaJ to our I
conclusion that tbe co~bined use oftbe tcchn.iques would not violate CQmmoo Article 3. See
supra n.SO.

A3; such, the techniques do riot impliG4~ the core priDciples of the prohibition on
"outrages upon pe;rsonal dignity." A rwonahle penon, cotisidering all the eirQImstwces, woulfi
not consider the conduct so serious as to be beyond the bounds of human decency. The I
techniques are not intended to humiliate or to degrade; rather, they are carefully limited tathe
purpose. ofobtaining critical intelligence. They do nol manifest the "scorn for human values" 0

1

.
reflect oonduet done for the purpose of humiliating and degnding the detainee--the dark past 0
World War n, against which paragrap~ I(c) wu set. As we explain above, a reasonable person
would consider the juititication"fo( the condua and the full context of the protective measures
put in place by the CIA. Accordingly, the careful limits on the QA program, the narrow focus
of the prvgram. and the critical purpose that the program serves are important to the conclusion I
that the six techniques do not constiwre conduct so serious as to·be beyond the bounds ofhumarl

decency. .' . [

The CIA hu determined that the interrogation techniques proposed here are lIle minimum
necessary t9 maintain an effective program for this small number of aJ Qaeda operatives. That I
the CIA has confined itself to such a minimum, along with rhe other limitations the OAhu
placed on the program, does not reflect the type ofwl!.nlOn contempt for humanity-the atrocities
animated by hatred for olhers that "were committed frequently during the Second World War" I
and that "pu.blic opinion finds particularly revolting"-lt which the prohibition on "outrages j
upon personal dignity" is aimed. See Pidel, mCommmtaritS, at 39. J

J.

Ov~ruching the four specific prohibitions in Common Aniele 3 is a geoeral requirem
that pmons protected by Common Article 3 "sba.ll in all circumstances be trea1ed bumanely, I
without any adverse distinction founded on rac.e, colour, religion or faith, sex, birth or walth, or
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any otheT similar criteria.·.., The text makes clear thai its four specific probibitions are directed
at implementing; the humane treatment requiremeot Su GPW Art. 3 , 1(foll~8lbe.humane
treatment requirement with "[1]0 this end the foDowiog acts art and shaJl rernam prohibited").
As we have discussed above, those specific provisions describe serious conduct, and th:
strudUre ofCommoo Article 3 suggest! that conduct of a similar gravity would be reqwred to
constitute inhumane treatment

The question becomes what. if anythillg. is requited by "lwmane trutment" uoda'
Common Article 3 that is not captUred by the specific prohibitions in subpangraphs (a)-{d). We
can discern some content from references to "'b.1manc trczancDt" in other parts of the Geneva
Conventions. For exarnpla, other provisions closely link humane tremnent with the provision of
the basic necessities essential to life. Astide 20 ofGPW mandz.tes that the "evacuation of I
prisonen ofwu shall aJ.",,-ays be 'jJutedhumeuWy . ... The Detaining Power shall supply
prisooen ofwar who are being cw.teua1ed with sufficient food tnd potlble Wllter. and with the
necessary clothing and medical attention.n ~c also GPW Art. 46. This theme runs tbroughol..'t
the Conventions, and indeed Common Article 3 itselfrequires & subset of such basic ~sities,
by mandlting,tbat the "wounded and sick dldl becoUected and cared for." OPW Art. J 12.
Given these refer~s throughout the Conventions. humane treatroeot under Common Miele J
is reasonably read to require that detained in the CIA program be provided with the basic
necessitie$ of life---food and water, sheller from the elements, protection from extremes ofhat
and cold, nece.ssUj' clothing, and CMential medial care, absent emergency circumstmces
beyond the control aCme United States.

We understand that the CIA takes cue to ensure that the detainees receive those basic
necessities. You have informed us that detainccs in OA custody are subject to regular physical
and psychological monitoring by medical personnel imd receive appropriate medical :lnd dental
care. They are given adequate food and as much water as they reasonably please. CIA detention
facilities are sanitary. The detainees receive nece5s&ry clothes and are sheltered from the
elements.

For certain detainees determined to be withholding high value intelligence, however, the
CIA proposes to engage in one interrogalion tochnique---dielA/}' manipuJalion-that would
adjust the provision oCthese resources. The detainee's meals ate lemporarily substituted for a
bland liquid diet that, while less appetizing than normal meals, exceeds nutrition ~equircments

'f This language does not create a., cqul tremnc:n.trequil:emelll; inslad, [I provid(:$lh~t the. ruspect
da.uffiudol\$ ill. qoestioll ma)' natjustif), an)' devi1tion fromColllmon Nti(Jc 3's budillC st.uI4ud ofhumzn~

tra.tment. The Geneva Conventiollt elsev.htre.lIllpose equlllQtmtlll Rquitemaw.. SU GPW Art. 16 r{A1U
prlsoners or war wall be lncudDfih by the De1ailIi:Ig Power, wid'lout~· ad\'e~ distiaction ba~ Oll ~c:e,

natlonaltt)', reUgiow bdid"orpoJitlcal opinioDs, at all)' Cltherdistinction fouDdtd on siJ'niw ai1.aia.'1 (cmplwis
added). Aniele 16 also provides specific~ 10 itseqlll1 nemuenl rcq~Ult willi fC&UlI to priWDctS of J
war, whlcb we would ocpec1 to tiDd in Common Artkle] uit ""Cl"e abO.ln C'q1W aeatm:nl rc:quirml~m. The i
amtrast with the le:xt of Articte L6 dmlllo.stntes lht Liobge of Common Artide )'$ ~-di..saiJnit::.pril1dplc to'
the provisiOCl r.4 hunuac trea1Inellt. The CoJrunrtllarlu furthu upl1in !hal distiAaiOJ'lS, even amq lhe listed I
aiteria" tna.)' be made UDder Common Attidc j, JO loocuthc fleatllltnl of no (O\'l:(t:d JlCISoIlllf.&lb btIowthe !
minimum staQd.ud or humane tIutlllenl. i'ictd. mCoI:lJMNa11u, at 4041. Thus., we !lm10 detEmlinin, the basi I
COnltl\l or CoD:.lZlCJn Altice] 's hw::w:.c trQtml:Jll requ!rcmcnL
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for safe and bu.ltby medically appro..-ed diet programs in the United States. Durin~ appl.ication
ofthe techniq~ the detainee's weight is monitored, and the technique would be discontinued
should tbe detainee lose more than 10 percent afhis starting body weight. The elemcot of
humane treatment that we can glean from the strudu!eofthe Geneva Conventions is one of
"sufficient fo9(!." GPW AJL 46. Because the rood provided during the temporiry itJlpJicatio~ of
the dietary manipulation teehnique is sufficjent for buhb. we oonckide that it dOe! comply WIth ,
thc ..s.tfficient foodn element ofCommon Article )'s bJmanc trutmcnl requirement. J
Cj. Akhovski. Case No. rr·95-)411.1108 (dismissing Common Article] charges against prisonI
warden who provided only two meals ~ day to all detainees OVCf l period of months and where i
some detainees lost over thirty pounds).

We also find it relevant Wt the CiA's interrogation and detention program complies with"
the substantive duep~ requirements of the FdUt AIllendment, which under most
circumstances reqUire "safe conditions," including "adequate food..~. clothing. and medical
care" and which are incorporated into theDTA. Youngberg v. Romto. 451 U.S. 301, 315 (1982).
Requiring the provision ofhuic n~ities is another elWnple ofbow the constitutional
standards incorporated in the DTA themselves provide a ubumme trewnent" principle that can
guide compliance with CODliDon Article 3. Congress recognized ts l1l\lch in the DTA., given the
st&tute's explicit premis.c that theFiftb, Eighth. IJId Fourteenth Amendments are directed against
• concept of"inhumane treatment or punishmcn.t." MCA i 6(c)(2).

The CIA progrun-under the restrictions that we have outlined-complies with eaCh of
the specific prohibitions in Common Article J that implement its ovetarcbing humLUm treatment
requirement. Outsi.de those four prohibitions, and the a.dditional concept ofbz.sic necessities that
we have discerned from tbe structure orthe Conventions, we confront another situation where
tbe content ofthe requirement is. underspecified by the treaty. See Pietet. IV C01TI11lenfaries, at
38-39 ("'The definition [ofhumene treatment] is not 4 very precise one, as we shall see. On tbe
otber hand, there is less difficulty ;n enumerating things which are incompatible with humane.
treatment. That is the method followed in the Convention when it proclaims four absolute
proltibitions. "). Again, this is a situation where the generality was intentional: To the
negotiators. "it scem[ed) useless and even dangerous to attempt to make a list of all the factors
that would make trea.tment 'humane.'" Id. a1204. The Cc>mme1l101'iu emphuize thtt ''what
constitutes humane treatment" requires a balancing of security and humal1itarian concerns. The
detainees may well be "the object ofJtrlcl measures," as the "mM5ures of SCCLlrity or repression,
even when they are severe," may nonetheless be tompatible with basic hum&nitarian standards.
/d at 205 (emphasis added). Given the deliberate generality of the humane treatment standud. i
i~ r~asonable ~otum to oucown Ia.w, whic~ establishes a.st~ard of humane treatment that I
smularly reqUires a balance between seamly and hUlIlll:nltanan concerns, to provide content to I
otherw;se unspecified tenns in the Conventions. Because the CIA program complies with the
standard of humane treatment provided in the Detainee Treatment Act. 81ld the U,S. I
constitutional standards that it incorporates, and because it provides detainees with the necessary,
food, ~heltcr. clothing, and medical c:arc, the CIA program satidieli Common Article 3's human~
treatment requirement.
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We aho recognize that theprw::tices of alber state parties in implementing Common
Article J-as opposed to the statements of other staleS unsupported. by conctete eircumstan~s
and conduct-<:an serve as ", supplementary means ofinlerptelaOOn." S« V1eJIna Convenuon
00 the Law ofTreaties Art. 31(l)(b). We have searched for evideoc;.e of state parties, see!<ing to
implement Common Article J in a context similu to that addressed berein. The: one example
that we have found supports the interpretation of CommOn Article 3 ti\al we have SCi forth above.
In particular, the United Kingdom from the time of the adoption of Common Article 3 until the
early 1970$ applied an interrogation program in a doun counter-insurgency optzations that
rt:Semble! in several ways the one proposed to be employed by the CIA.

Following World War n &nd the adoption ofCommon Article 3. the United Kingdom
developed and applied five "'in depth intrnogation" techniques "to deal with a number of
$i~tionsin~lvin8 intemal security." Rtport ojth, CommftJu ofPrivy CounstJlors Appointed
to Consider Aut1lbritulProcaJuresfor lhe Interrogation ofPerscTlS SllSfNcud oJTurorlsm,.
1972. Cmnd. 4901, 110 (HSMO 1972) \parker Com...nittee Report"). The five techniques
involved (i) coverinS a detainee's head at ali times,. except when the detainee was under
interrogation or in an room by hiiIlSeJf, Co) subj«ting the detainee "'to continuous and
monotonous noise or a volume calculated 10 isolate (him) from communication"; Cui) depriving
the detainee ofsleep "during the early dtys" orthe interrogation; (iv) restri.eting a detainee's diet
to "OM round ofbread and one pint of water al six-hourly inlerv&1s"; and (v) forcing a detainee
to face-but not touclJ-a wall with his hands raised and his legs sprud apart for hours al a li
with only "periodical lowering oCthe arms to restore cirQJlation." Lord Gardiner, Minority
Report, Parker Committl!:e Repor'.. 15 ("Gardiner Minority Report");Stt also Parker CoIl1!t1ittee
Report ~ 10. Broadly speaking, the techniques were designed to make the detainee "feet that he
is in a hostile atmosphere, subject to strict discipline, ... and completely isolated so that he fears
what may happen next." ld 111. From the 1950s through the early 1910s, the British employed
some or all ofthe five tubniques in a doun "counter insurgency operuions" aroW'ld the world,
including operations in Palestine, Kenya, Cyprus, the British Cameroons, Brunei, British Guian
Aden, Malaysia, the PersillJl Gulf, and Northern Irela.nd. Se~ id.

In 1911, after the public learned that British sOCOJrity forces had employed these
techniques against Irish nationals suspected of supporting Irish Republican Army terrorist
activities, the British Government appointed a three-person Committee'of Privy Counselors,
chaired by Lord Parker orWaddington, the Lord CbiefJuslice ofEngll.nd, to examine the
legality ofusing the five interrogation techniques against suspected terrorists. See Parker
Comminee Report Vii 1-2. Among other Ihings, the commiltee cor.sidered whether the
techniques violated a 1965 dire<:tive requiring thllt all military interrogations comply with
..Article J of the Geneva Convention Relative 10 the Treatment ofPrisoners ofWar (1949)." See
id TJ 4-6 & Appx. A majority of the committee, including the Lord Chief Justice, concluded I
that the "application ofthese techniques, subject to proper safeguardS, limiting the ocusion on
which and the degree to whict. they can be applied, would be in confontlity with the Directive i
(and thus with Common Article 3]." ld. f31.
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In reacbing this COocluSIOD, the Parker Committee rejected the notion that "the end II·
justifies the inean.s." fd 127. It repeatedly stressed thal. aggressive interr081!:ti~ tcchni~ue5
"should only be used in cases where it is considered vitally ne«5SUY to obtain InfO~O~." Idl
l' JS. It also·emphasized tbat interrogators should be properly uained ~d :tw clear ~.lIdehnes
should exist "to assist Service personnel [in deciding) the degree to which ID any partIcular
circumstances the techniques can be applied." Id Similarly, it recognized the importance of
obtaining approval from senior government officials before employing the five techniques, id.
t 31, and it recommended that aggressive interrog;tions ocwr only in the presence ofa "senior
officer" with "overall control and ... pemlnal responsibility for the optntion." ld '1138. The
committee also concluded "that ~ doctor with some psychiatric training should be present at aU
tim~ at the interrogation centre. and should be in the position to observe the course of ocaJ
mterTogation," $0 that he c;ould ':'warn the controller irhc felt !.bat the intetTogallon was being
pressed too fa(' {although. in contraSt with the CIA program. the doctor would not have the
actual authority to stop the inteJTogttiOns}. Id 141.

The Parker Committee emphasized, howevu, that its rejection ora pure "eOOs-means"
analysis did not mean that Common ArUcle l batTed countries Crom giving some weight tome
need to prated their citizens against the ItarIl). ~ea.tened by terrorist or insurgent operations.
The committ~ for exa.mple, emphasiud thai, when properly administered, the five inteJTogati ,
te<;bniques posed a "negligible" "risk ofphysical injury" and "no real risk:" of"long-term menu.ij
effeas." Jd. ,"'4-l1. Yet they had "produced very valuable results in revealing rebel I
organization, training and 'Btttle Orders.'" fd 118. In Northern lre1a.nd, the Committee .
observed, use ofthe techniques after "ordinary police interrogation had £ailed," led to, among.
other things, the identification of more than 700 [A.A. members, details about "possible IRA.
operations" and "future plans," and the discovery oflarge quUltities of anns and explosives. fd
S~ 21-22. The Committee emphasized thatlhe teclut.iques were "directly and indirealy ...
responsible for the saving of lives ofin~nt citizens," ld ~ 24.

More broa.dly, the Parker Committee explained Ihat the meaning of Common Article3's
restrictions must be interpreted based on the noMe of the conflic!. Set Id. , 30 (explaining that
terms such as '" humane,' 'inhuman,' 'humiliating,' iUld 'degrading' faJl to be judged by [3
dispassionate] observer in the light ofthe circumstances in which the teduJique3 are applied").
Accordingly, the committee concluded that Common Article l mUSI be interpreted in light oflh
unique threats posed by terrorism. Although "short of war in its ordinary sense," terrorism is "i~
~an~ ways worse than war." Jd t 32. ItocQlfS "within the country; friend and foe will not be I
Identifiable; the rebels may be ruthless men detenninerl to achieve their ends by indiscriminate
attacks on innoc.ent persons. Ifinfonnalion is to be Obtained, time rouSI be oCthe essence ofthe
operation." ld. Moreover, factors that might facilitate interrogation in traditional war-such as
"ample information" to assist interrogators and "a number of prisoners who dislike the current
enemy regime I!od .are only too willing to talk"-are often absent "in counter-revolutionary
operations." [d. n 25-26. See also id (noting difficulty in obtl!ining infonnation "quickly").
Consequently, the Pmer Committee concluded that in ligilt of the natllrc ofthe terrorist threat,
the interrogation techniques employed by the United Kingdom were consistent with Common
Article 3.
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Shortly alter the Pader Coml'ninee issued its report, Prime Miniw:rEd~d Hath
announced that, as a matter of policy, Britain woul~ POl use~ five techntques UI future I
interrogations. See Debate 00 Intenoguion Techniques (parker Committee Report), 812 ParI. !
Deb.. H.c. (5th Sa.) 743.50 (1972); see also Roger Myers, A&mtdyfor Northun Irclf1!Jd: The
Case/or United Nations Pmuheplng [rrJervtJltion In An Intunal Conflict, 11 N.YL.S~ J.. I
Int'l & Compo L I, 52 0.220 (1990). The Prime Minister did not, to our kn~edg~, take Issue
with the Lord Cbief Justice's interpretation ofthe United Kingdom's treaty obltgatlons under
Common Article 3, however. Indeed, in announcing what he stated was a change io policy, the
Prime Minister emphasized that the majority ofthe Committee "conclude[d] thai usc ofthe
methods GOuld be justified in exceptional circumSlal\~~." subjw to safeguards. !d, at 743.

That for more than hvo decades following the enactment of Common Article 3. one afthe
world's leading advocates fur and. practitioners oethe rule of law and human ri~bts e~ployed I
techniques similar to those in the CIA program and determined that they complied With Commo~
Aniele J provides strong &Upport Tor our c;onclusion that the CIA's proposed techniques are alsO\
consisteot with Common Article J. TheClA's proposed techniques are not more grave than .
those employed by the United Kingdom. To the contrary, the United Kingdom found stress I
positions to be consistent with Common ArUde J. but the CIA c;urreotly does not propose to
include such • teehnique. Consistent with. recommendations in the Puker Committee's legal I
opinion, the 'CIA has developed extensive ufquards, including written guidelines, training, .
close monitoring by medicz.llnd psychological ptr50nnel;and the approval ofbigh level I
officials to ensure that tbe program is confined to safe and necessary applications oethe
techniques in a controlled, professional eavironrnent While the United Kingdom employed 1
these techniques in a dozen colonial and related conflicts. the United States proposes to use th
techniques only with a smdl number of high value terrorists engaged in a worldwide armed
connict whose primary objeaive is to inftid mass civilian casualties in the United States and I

throughout the free world. J
The Umted Kingdom's detennioation under-Cammon Article J also sheds substantial

light on the decisions of other intemational tribunals !flplyinglegal standards that fundamentall .
differ from Common Article J_ As diSCUssed above, the European Court ofHllrnan Rights later i
found that two of the interrogation techniques approved by the Committee--diet manipulation J
and sleep deprivation-violated the stand·a1one prohibition 0::1 "degradiog treatment" in the
European Convention 00 Human Rights, 10 which the United States is not a party. Ireland v.
United Kingdom, 2 EHRR 25 (1980). The court explained Ihat "degrading treatment" under the
ECHR induded actions directed at "breaking [the} physical or moral resistance" of detainees. I .
~ 161. The court's capacious interpretation oflhe European Convention'S prohibition on I
"degrading treatment" is not well-suited for Common Article J.~ Indeed, the European Court I

JOlbe [snell Supreme Court in Pvbli~ CcmIn;tfttAtcdlut TorllUt P. [gad, HCJ 510C1194 (1m). a.Is:o OIJt
the EOiR dcdsion aDd.obser.~ lhat a coll'lbina1lon of int~tiOIl letbniques migN ooostitatt "'in!luIIIIn aDd I
de:radinf" tteamcnl St, Id at 27-21. AswSC\U.SlClCl almt, Ie. "'P""tJ .tl41-U.. the lsndi ckdsion llJmcd prilr..vilr
llpon :hal natioU:, mtIa10ty 1m and did 1UII.~ pwJlOIt tod&~ wh21 QlIlStinncs -jMWllaII tnd degndir.£'1
ltatrllClJ! u.:ader my pznIClilar b'eU}., ttweb less _tat rises 10 an "oornsc upon pcmma1 dipliry" or otha violaDCIft i
of ColNriOll Midc 3. Six yean: W:r, !he .same COIIIt recoPttd tIw.die intemational bw appliablc to domtstil; !
~~I\'c~~ and~ 3pp1icable ti) III armed co."1flia fandiinaltaIly differ: Whilcthe tbl11lCf pIaas i
absolute rcsI11CDOns an degtad!n,: tre.tlrJ.ent :eucnlty. the ..... d.rmcd c:on."lic:l requires a bmncin: against
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~ ,
has interprded that provision not only to impose detailed requirements on prison conditioM, butI
also to prohibit any ldien that drives &It individual ''to aet against his will or consciencc," a I
standard that might well rule out any significant interrogation at !II. See Gruk Case, 12 Y.B. .
ECHR J86. Those decisions reflect that the Europeu Convention is a pw:etime treaty th:u 1
prohibits any Form of"degrading treatment." while Common Article 3 prolu"bits only I
"humiliating and degrading treatment" th&t rises to the level of an "outrage upon personal I
dignity:' Common Anicle J is a provision designed for times ofwar, where the gaIhering of !
intelligence, often by requiring a captured enemy "to act against his will or co~e.nce" or by I
undermining his "physical or moral resistanee." is to be ~cted. Furthermore, It IS unclear mal
the ECHR jofre/and v. UK was confronted with techniques that provided adequate food and I
that were wefully designed to be safe, such as those proposed by the CIA

It is tnc United Kingdom's interpretation of Common Artic;le 3 in practice that is relevan
to our detennination,·not the ECHR's subsequent interpretation oflhe legality ofthe United
Kingdom's techniques under. different treaty. The practice of the United Kingdom in
implementing the interpretation ofCornmolL Article 3 suppons the interpretation set forth above I

D.

For these reasoos, we interpret Common Article 3 to pem:it the OA's interrogation and
detention program to go forward. Part of the foundation ofthi$ interpretation is that Congress
hu largely addressed the requirements of Common Article 3 tfuoogb the Wu Crimes and I
Detainee Treatment Aeu. These provisions include detailed-prohibitionl on particularly serious
conduct, in addition to extending the protection orlne Nation's own COlUtitutionaJ standard; t01aliens detained abroad in Ihe course or6ghting aga.inst Aroeria, persons whom the Constitutio
W<lUld not otherwise TesCh. And the CIA's inttn'oS1tlOn program, both in its conditions of
confinement and with regud to the six proposed interrogation techniquas, is consistent with the
War Crimes and Detainee Treannenl Acts. To the extent that Common Article 3 prohibits
additional conduct, unaddressed by the War Crimes and Detainee Treatment Acts, the CIA
program is consistent with those restrictions as well. ,

. I
Just as important is the limited nalureofthis program. This program is narrowly targeted

to advance it. humanitarillll objective ofthe highest order--prevtnting catastrophic: terrorist I
attacks-and indeed the CIA bas dCleonine<! that the six proposed techniques are the minimum
necessary for a program that would be effective in obtaining intelligence critical to serving this
end. It is limited to a small number of high value terrorists who, after carefui consider2.lion,
professional intelligence officen oflhe CIA believe to possess crucial intelligence. The pro
is conducted under careful procedures and is designed to impose no pain that is unnecessary for
the obtaining ofcrucial intelligence. At the same time, it operates within strict limits on condu .
including tho.se mandated by the War Crimes ACl. and the prohibition on tocture regardless of the
motivation oflhe conduct. Common Article:$ was not drafted ",,;tb the thTeat posed by ~ Qae&!
in mind; il cootains certain specific prohibitioD$, but it also contains some general principles wit
legitim.itc militltJ nf.C:ds. P:.bfic Ctmtmi1ln ,fgatu( Torf¥Tt III lSTCltI 1'. T1r~ Govonmorf rifltrruJ. HCJ 769~1, I
122 (Dec. 11,1005).
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less d~finition. The genml principles leave state parties to address the new e~entuali.ties OfWJ
to mold the interpretation oflhe Geneva Conventions by their conduct. We Will not Ilghuy
construe the Geneva Conventions to disable a. sovereign ~tc from defending against the new
types of terrorist attacks carried out by al Qa.eda.

The interpretation in tbis memorandum reflects what we believe to be the correct.
interpretation ofCommon Article 3. B~se certain general provisions in Common Article 3 !
were designed to provide state parties wilh flexibility to address new threats, however, !.he nature
ofsuch fleXIbility is that other state parties may exercjse their dis.cretion in ways ~at do Dot I
perfectly align with the policies ofthe United Statcs_ We rerogruze Common Arti~le 3 m~y ICO+
itself to other interpretations, and international bodies or our treaty partnm may disagree 10 J'
some respects wilh this interpret2tion,5!

Just as we have relied on the War Crimes and Detainee Treatment Acts, other states rna
turn to treaties with similar language, "but drafted for dissirnilu purposes, as a sou~ce of I
disagrument. As discussed above, for example, the European Court ofHumau Rights
determined lIlat certain of the interrogation teGhniques proposed ·for use by the ClA-diet I
manipulation and sleep deprivation-violated Ihe European Conventioo's stand·a.Ione
prohibition on "degrading treatment." Ireland v. United Kingdom, 2 EHRR 25 (1980). For !
reasons we have explained, the ECHR decision (foes not constitute the basis for a correct reading
ofContmon Article 3 in OUT view, but the openness oC"humiliating and degrading treatment"
might not prevent others from, lllcorrecdy, advocating such an interpretation, and the State
Departmenl informs us that given the past staements of OUT EUropean treaty partners about
United Stat~ actions in the War on Terror, and notwithstanding some of their own past
practices, see supra at n.36, the United States could reasonably expect some of our European
treaty partners to take precisely such an expansive reading ofthe open terms in Common
Aniele 3.

I
Recognizing the generality of some ofCommon Article 3's provisions, Congress I

provided a mechanism through which the President could authoritatively determine how the
United States would apply its terms in specific contexts. The Military Commissions A~ en5urJ
that the President's interpretation ofthe meaning and applicability of the Geneva Conventions I
would control as a matter of United States law. Section6(a) of the MeA is squarely directed at. i
the risk that the interpretations that 't\'Ould guide our military and intelJigence personnel could bd
Gut aside after the fact by our own «Jults or international tribunals, anned ·with flexible and ·1

general language in Common Article 3 that could bear the weight of a .....ide range of policy
preferences or subjective interpretations. To reduce this risk, Congress rendered the Geneva
Conventions judicially unenforceable. See MeA § 5(a). The role of the courts in enforcing the
Geneva Conventions IS limited 10 adjudicating prosecutions under the War Crimes Act initiated
by the Executive Sra..."lch and, even then, courts may not rely on "3 foreign or international source

""'"."",m.,~~" 00" • ,,~,""bl, """"",,,,,,,,,,r~,w,_,re""""oo ,.,;<" J. J
Common ArtIcle J is clw, SUle panies are obliScd.iS' ITUlluolinternal:lC/l'.1Il:aw (thoughnol neo=arily their I
own dtImestic laws) 10 follow it, and S1:a\es Il.a~·e no 4iscretion und~ inlemationallaw to~pt WlI'QSONbJe
int~wtioos 2.t odds with the lUIguage ofl1leprovi!ion. .
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I
oflaw" to decide the content oftne statutory elements in the W~ Crimes Act.• See id § 6(aX2)11
Congress also expressly reaffirmed t1}at the President has authonty for the Umted States to
jnfctpret the meaning llt\d applicability of the Geneva Conventions. See id. § 6(a)(J)(A). S~ould
he issue interpretations by executive order, they will be "authoritative ... as a matter ofUmted
States iaw in the same manner as other administrative regulations." {d. § 6(a)(J)(C).52

We understand that the President intends to utilize this mechanism and to sign an
executive order setting forth an interpretation ofComrnon Article 3. That action would ~
conclusively determine the application of Common Article 3 to the CIA program as ~ matter o.
United States law.. We have reviewed tbe proposed executive order and have dctmmned that It
is wholly consistttlt with the analysis of Common Article 3 set forth a'oove. See Proposed Ord<f
Entitled lnt~rprelation a/the Geneva Conventions Common Article 3 A.s Applied r~ a Program rf
DeteJl1ion and Interrogation Operated by the Centrallntelligence A.gency (Executive Clerk filial

draft., presented to the President for signature, July 20, 2007) ("Draft Order"). Because the
executive order would he public, it cannot engage in the detailed applicationofCom~D
Article J .to the six proposed techniques embodied in this opinion. Instead, the executIve order
sets fo~ an ~nt~r~ation of Common Articl.e 3 at a high~r l~vel ofgenera!ity that tracks the I
analYSIS In thiS 0plfUon and, thereby, conclUSively detenmnes that the CIA s proposed program
of interrogation and detention, including the six proposed interrogation techniques, complies
with Common Article 3.

The executive order would prohibit any technique or condition of confinement that
constitutes torture, as defined in 18 U.S.C. § 2340, or any act prohibited by section 2441(d} of
the Wu Crimes Act. See Draft Order § J(bXi)(A}(B). This Office has concluded tbat the six
proposed tedutiques, when applied in compliance with the procedures and safeguards put in !
place by tbe CIA. comply with both tile federal anli-torture staMe and the War Crimes Act. See
Section 2340 Opinion and Part ll,supra.

To ensure full implementation of puagraph.l(a) of Common Article 3, the ex.eQltive
order also would prohibit "other aqts ofviolence serious enough to be considered comparable t

murder, torture. mutilation, and cNel'or inhuman treatment, as de6ned in" Ihe War Crimes Act.
D,a1t Order § J(bXi)(C). As explained above (see part rv.B.l.a, supra), the six proposed.
techniques do not involve violenC8 on a level comparable to the four etIumerated fonns of
violence in paragraph I(a) of Common Article 3-iT!urder. mutilation, torture, and cruel I

n The ~nstitutioo grants lhe Pr~idenl geat atltltority-as our Nation's cltieforg,an in fo~g:n iffnrs andl
las ColllJtl.aTlder Ul Chid-to i.nterprct ue.lli~s, puticuJ-art)' maties regulating wartime operations.. Tnost

i.ntetptel2!ions areordlnaril)· entitled to "grul ....'tighl~ by the CQllrts. Su, l.g.,$arichn·Uomarv. &tgon, 126 j
S. o. 2669, 2685 (2006). Co~gr~, howtvu.lkltmtint.d in lheMCA that il was appropriate loaffirm lhall1le
Presid.ent's imerprcutions ofthe Gent\~ Conventions an: entitled to protection. rl is IpiWcnt thaI CtmgTeSS was ~

~cling to lbe S~prp:nc Court's<1eci~on inHamdon, whichadClined 8JIlolerpretalion oflhe applit:lbHity or!hc: I
Geneva COlJVCtlliollS COIUt3ly to thatofthe Prt::sideDt, wilbou! takiDg.=wu ofth: Presl~l's in!erpretatiOtl 51l I
Hatrnkm. 126 S. Cl al 2795,98; id. 312347 (Thomas, 1., diS$Cnting). The MCA the~foleceIIectIi a conw=ional [
d!01110 restore the principall\'lle that me Presidcnl has uaditioll2lly played in <1efining our Nation's Iolernational !
obliptiolls. In !his regard., pItSidenlUJ. orden; un&r!he MCA would I\G( be subjca lD judicial revl.ew. Sa FrCt,kfi~
v. Massadul!ltfs, 50S U.S. 788, g~1 (19!>2) (bolding Ilutpresideiltial action is not subjed. to judicial revicw ;
under the Admioistr.ltive Proccdult ACI, or any c!her stl1UIe, lIbsenl "an cxpress stltl:ment by Congress"). !

TO
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I,- , Th - - - th •• - - - ~ d' - r'c- .._c_. .1trutrnent. e limitatIons on c ....mlQlstrUion, lIequency. an intensIty 0 l.l... '-=lUuquC5-1n
partiaLIar, the corrective techni'iU~sure that they will not involve physkal force that rises fa
the level nftbt serious violence prohibited by the executive order.

The executive order would prohibit any interrogation technique or tondition of
confinement that would constitute~ "etue1; inhuman, or degrtding tIutmeot OJ punisbment'" I
probibit~ by the DetaineeTreannent Aa. and section 6(e) of the Military Commissions AcL
Draft Order § J(b)(i)(D). We have concluded tha1 the six proposed techniques, when used as
authorized in the context ofthis prognra. comply with the standard in the DTA and tbeMCA.
See Put III. supra.

To addte3$ paragniph I(c:;) ofCommon Ani~e:; further, lhe excrotivc order would bar
intetrogWoo techniques or conditions of eonfioemcqt constituting "willful aDd outn:geous aas
ofpersooal abuse dODe for the purpose ofhulOiliating or degrading the individual i.D a manner
serious that any reasonable penon, considering the circumstances, would deem the acts to be
beyond the bounds ofbuman decency, such as sexual or sn\laUy indeu:nt .as undertaken for
the purpose ofhumiliariOll, forci.llg tbe individual to perform sexual acts or to pose 5eXUalJY.
threatening the individual with sexual mutilation, or using the individutl as a twman shield."
Draft Order § 3(b)(i)(E). This provi$ion reinforces Q'\lcial fcalUres ofthe interpreta1.ioD of !
paragrapb l(c) ofCoounon Article 3 set forth in this opinion: To trigger the paragnph. .1
humiliation and degradation must rise to the level of an outrage. and the lOon uoutnge" looks 10
the evaluation ofa reuonabJe pmon that the conduct is beyond the bounds of human decency,l
taking into consideration the purpose and COnlext oCthe conduct.fi As explained above, Inc sixl
proposed techniques do not constitute "outrages upon personJ.l dignity" under these principles;
thus, the tcdutiqucs also satisfy section 3(b)(i)(E) ofthe executive order. . i.. ,

Also implementing paragraph l{c) ofCommon Article 3, the cxtclJtive order would I
prohibit "acts !Btended to denigrate the religion, religious practi~s, or religjow objects" of the I
detainees. Draft Order § 3(b){i)(p). The six techniques proposed by the CIA are not directed at
the religion, religious practices, or religious objects ofthe detainees.

The t~hniques l'.Ild conditions of confinement approved in the order may be used only
with certain alien detainees believed to possess bigh value intelligence (sell Draft Order I
§ 3(b)(ii», and the program·js so limited (sce PartI.A, supra). The CIA program must be
conducted pursu.snt to ",,'fitten policies issued by the Director ofthe CIA (see Draft On1er § J(e) ,
and the CIA will have such policies in p'l&ce (see Part lA.I, supra). In addition, the exewtive I
order would require the Director, based on professional advice. 10 determine thallhe techniques
are "safe for use with each detainee" (sel! Draft Order at § 3(b)(iii»), and the CIA jn~s to do sh
(see PartsiAJ and LB, supra). J
. . Under the proposed executive order, detainees must "receive the basic necessities oflifo
lnciud108 adequate food and water. shelter from the elements, necessary clothing, protection I

"l Not do tile~ illwlvt any SCJ:Ual or stnallJ indecent ae:ts, m-..cll less Ihose refi:re:lc:cd in$~J
. 4(b){i)(E) of the excaui\~ or<k:r. The techniques also d1J DOC involve the us::: ol4euim:cs as bumansbields.

T
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from extremes 9fheat and cold, and essential medical C&Je." Su Draft Order § 3(b)(iv}. This I
requirement is based on the interpretation ofCommon Article )'5 overarching humtne trez1men1
requirement set forth ZOO\'c, and 'we have concluded that the proposed techniques comply with
this basic necessities .standard. Su Put IV.B.l, supra. Should the Pusident sign the executive.
order, the six proposed techniques would thereby CQIllpiy with the authoritative and «mtrolling !
intetpfd.2tion ofCommon Article 3. as the MCA maUl clear. i

v.

The armed conflict against a1 Quda-sn t:llem)' dedicated to carrying out catastrophic
attacla on the United S~es. its citizens, and its aDies-is unlike any the United Stales has
,confronted. The tactics necessary to defend agaillSl this unconventional enemy thus present a

. series ofnew questions under the law of umed conflia:. The con,lusions we have readlcd ,
herein, however, are as focused 3.$ the narrow CIA program we address. Not intended to be use4
with aU detainees or by !.ll U.S. person.,cl who inlenogare ctptured tetJ'Or\stsJ the CIA program I
would be restricted to the most lcnO\vtt4geable and dtngerous orterrorisu and i3 designed to I
obtain infonnation a:ucial to defeoding the NUion. Common Artiel!. 3 permits the CIA to go
fcrwud with the proposed interrogation program, and the President may determine that issue '
conclusively by issuing an exCO+tive orner to that effect pursuant to his authority under the
Constitution and tho ~CA As explained above. the proposed executive order acoomplisbes !
preci&ely that end. We also bave concluded that the CIA's six proposed interrogation techniquC$,
subject to aU of the condi.ions and safeguards des.cnO!d herein, would comply with the Detainet
Treatment Act and the War Crimes·Act. •

Please let us know if we mey be oFfurthet assistance.

I'
I

Steven G. Bradbury
Principal Deputy Assistant Attomey General
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- u.s. Department of Justice

Office of Legal Counsel

Offit:<: of the Principal Deputy Assistant Attorney General Wa.,;hingCOn, D.C. 20530

August 23, 2007

~counsel
Central Intelligence J\.gency

De~

_
eiPt afyauf August 23, 2007, letter regarding the interrogation of
and our Office has had various discussions with au thrall out the da .

u ave ann us that as of
as t at tet? .que is described in CIA

guidelineS~ThiSOffice has ded tbat application of the
technique complies wlth applicable legal.requirements. See
Memoran urn or·John A.. Rizzo, Acting Ge.neral CounseJ, Central Intelligence Agency,
App'lication ofthe War Crimes Act, the Detainee Treatment Act, and Common Article 3 a/the

. Geneva 'Convention to Certain Techniques that May Be Used by the CIA in the Interrogation of
High Value Detainees (July 20, 2007). In that opinion. we recognized that the CIA contemplated
,applying the technique for up to We ~dvi,sed" however, that
"should the CIAdetertrime that it w Id be necessary for the Directdr of the CIA to approve an
extension with respect to a pacti,cular detainee. thi.s Office wouJd
provide 'l.;dditioilal gUidance on t e app lcatiori·ofl~gai standards tq'the facts of that particular
case." Id at 8 n.7.. Under CtA guidelines. the Director would approve extensions afup to.
_ after seeking.guidan·ce tram this Office as·tb.the legality of such ~ additional period;
considering the current physipal and psychological condition of the ·detainee and the need for
such an extension: You have requested legal guidance with,regard to an extension to continue to.·
apply the technique until 1205 E.D.T., August 24. 2007.

,
.\

A$ s~t forth, below, we conclude that the additional 'period requested .would C9mply.with
altapplic'able legal standards•. includmg the fedcraranti~torture statute, the War Crimes Act, the
D~tain~eTreatment Act. and Common Article 3 of the Geneva Conventions, as interpreted by

.-:\
•

This memorandum is cJassifi~~ in its entirety..-
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the President in Executive Order 13440~). You have informed us that medical and
psychological personnel have examined_and determined him not to be suffering
from any physical or psychological contraindications. In articular s chala leal ersonnel
have described him as "mental! alert."

ffis vital signs are within normal parameters.

Based on your r~po~oes not appear to be suffering from the physical and
psychological conditions that would implicate any of the applicable legal constraints. The
continuation ofthe technique, based on the infonnation you have provided us, also would be in

. tlose service of an important governmental need. We,understand that CIA personnel will
-administer the technique under the.procedure5 and safeguards described in this Office's July 20,
2007 opinion: Specifically, we understand that the technique will be discontinued within the
period oftbe extension ifany' of the psychological'or medicaJ oontraindications are observed
through regular psychological and medical monitoring, as described in the July 20 opinion.

Please let us know ifwe may be offurther assistance.

Steven G. Bradbury
Principal Deputy Assistant Attorney General

~I
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u.s. Department of Justice

Office of Legal Counsel

Office of the Principal Deputy Assistant Attorney General Washillgron, D.C. ]0530

November 6, 2007

Associate General Counsel
Central Intelligence Agency

We are in receipt of yourNovember 6, 2007, letter regarding the interrogation of
and QUI: Office has had various discussionsw~ today and yesterday.

You have informed us that as of 1700 E.ST., November 6 -2007,~vilJ have been
subjected to technique, as that technique is
described in gut e meso This Office has concluded that_application of the

technique ,complies with applicable legal
r.equirements, subject to specified conditions and safeguards. See Memorandum for Jolm A.
Rizzo, Acting General Counsel, Central Intelligence Agency, Application a/the War Crimes Act,
the Detainee Treatment Act, andCommonArticle 3 a/the Geneva Convention to Certain
T.echniques that May Be Used by the CIA in the Interrogation ofHigh Value Detainees (July 20,
2007). In that opinion, we reco ~ ed that the etA contemplated the possibility ofapplying the
technique for We advised, however, that "should the CIA
detennine that It wo e necessary for the Director of the CIA to approve an extension_
·_with respect to a particular detainee,· this Office ~ou1d provide additional
~cation oflegal standards to the facts of that particular case." Jd at 8 n.7.
Under CIA guidelines, the Oil-ector would approve extensions of after seeking
guidance from this Office as to the legality of such an additional period, considering the current

.physical and.psychologi~al condition -of the detaiI1:ee and· the need for such an extension. You
have requested legaJguidan~ ertension ofupto~o authorize the
continued application ofthc_ethnique until 1700 E.S.T., November 7,. 2007.

As set forth b~!ow, we conclude that-the additional period of authorization requested
would comply with all applicable legal standards, including the federal anti-torture statute, the
War Crimes Act, the Detainee Treatment Act, and Common Aiti.de-3 ofthe Geneva .
Conventions, as interpreted by the Presi.dent in Executive Order-13440.(July 20, 2007). You

I.

~'. I

This me~orandum is classified in its entirety.



h~ve informed us that medical and psychological personnel have examined_and
determined him not to,be suffering from any physical or psychologicalcon~_
remains in control ofhis bodily movements and has been observed pacing and kneeling while
shackled in the standing position. In additiOn, psychological personnel have described him as
"alert and·oriented" and suffering from no mental impairments. The Agency's medical and
psychological -ersolUlel have noted no indiCatioris that . .og, or has
experienced,

In addition, you have informed us of the important need for continuing the technique:
_emains resolute in resisting interrogation, and CIA professionals believe him to be
adhering to a well·developed, robust, and. capable resistance strate . The CIA continu
believe that rna ossess informati n

Based on your report, we conclude, that the ould be
.consistent with aU applicable law. _does not appear ~o e su enng from the ·physical and
psychological conditions that would implicate any of the applicable legaJ constraints. The
continuation of the technique, based on the infonnatioD you have provided us, also would be in
close service ofa highly important governmental need. We understand that CIA personnel will
administer the technique under the procedures and safeguards described in this Office's July 20,
2007 opinion. Specifically, we understand that the technique will be immediately discontinued if
at any time during the period ofextension., any of the psychological or medical contraindications
present themselves, as described in the July 20 opinion.

Please let us know ifwe may be of further assistance.

Steven G. Bradbury
frir:-cipal D.eputy Assistant Attorney General

2
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U.S. Department of Justice

Office ofLegal CQunsel

O.¢lce of the Principal Deputy Assistant Attorney General WDshington, D,C. 20530

November 7, 2007

Associate General Counsel
Central Intelligence Agency

D~

We are in receipt ofyour November 7, 2007, letter regarding the interrogation. of
and our Office bas had various discussions with you today and yest,erday.

'You have informed us that as of 1700 E.S.T., NovelDber'7,,2007,~1l haye been
subjected to the technique, 'as that technique is

. de.scribed in CIA guidelines. This Office has concluded that_application of the
technique for·a periodo~complies with applicable legal

requirements, subject to specified conditions and·safeguards. See Memorandum for John A.
Rizz.o, Acting General Counsel, Central Intelligence Agency, Application a/the War Crimes Act,
the Detainee Treatment Act, and Common Article 3 ofthe Geneva Convention to Certain
.Techniques that May IJe Used by the CIA in the Interrogation ojHigh Value Detainees (1uly 20,
2007). ,In thatopinio we reco - ed that the CIA contemplated the possibility of applying the
technique for up to We advised, howe~er, that "should the CIA
detennine that it wou be necessary for the DiI(fctor of the CIA to approv~ an e:xtension_

with respect to a particular detliinee, this Office wou.ld provide additional .
gUIdance on the:application oflegal standards to the facts of that particular ca.'ie." Jd at 8 n.7.
Under.CIA guid'elines., the Director would approve extensionso~~er seeking
guidance from this Office as to the legality ofsuch an additional period, considering the current
physical and psychological condition of the detainee and the n~ed for such an extension.

)

Yesterda - we advised au that the Director could legally authorize extending the
until 1700 E.S.T., November?, 2007.

.. •' oda ou ha:e .r?que~ed~.er·rega1~j~ancewithre ard to an additiona1.·eXi~
to authonze. the contmued applicatIon of the technique_

. until 1700 E.S.T~ November 8,2007. As set fa 'e ow, we conclud.e that the additional
peri.od ofauthorization requested would comply with all applicable legal standards, including the '

.This memorandum is_classified ~ its .entirety.
. I
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federal anti-torture statute; the War Crunes Act, the Detainee Treatment Act, and Conunon
Article J of the Geneva Conventions, as interpreted by the President in Executive Order 13440
(July 20, 2007).

You have infonned us that medical and psychological personnel have examined _
_ and determined him Qot to be suffering from any physical or psychological
co~traindications.. Psychological personnel have describ~as "alert. cooperative,
oriented, and responsive to all questions" arid as exhibiting "no evidence of incoherence,
inattention, 'or confusion," See L.etterfo~Acting Assistant Attorney
General, Office ofLega! Counsel, from~AssociateGeneraJ Counsel'
.Central Intelligence Agency at 3 (Nov, 7,2007). According to psychological personneC_
me~ory "appear[s] iniac~" and his "capacity for Gommon sense reasoning and judgment is not
impaired." Id at 4, Durin' s cholo ical examination did indicate

'In addition,·.you'have infonned us.ofthe·important need for continuing the technique, .
-'emains resolute i~ resisting interrogation, and CIA professionals believe him to contiriue
to. adhere to a well-developed,' robuSt, and capable resistance strate The CIA conti'nues to
believe tha a 0ssess infonnation on

Based on your report, we conclude that the requested would be
consistent with all applicable' law,~oes not appear to be.sufferin'g from the physical and
.psychological conditions thatwo~cateany ofthe applicable legal constraints. The
coritlnuation ofthe technique, based 6n the information you have provided us, also would be in
c1os~ service of-a higbJy important ,governmental peed. We understand that CIA personnel will·
adrriinister the technique und~r the procedures and safeguards described in this Office's July 20,
2007 ,opinion.. SpecificaUy, we.l.lOderstand that t.he technique "",ill be: i~edia~e1y discontinued if
at any tinie during. the peri"od ofextension.. any of the psycholbgic2J .or medical contraindications
present themselves, as described' in"the July 20 opinion. . , .

Please let us know if~e may be of further assistance.

~.~
S~ven G, Bradbury ,

Principal Deputy Assistant Attorney General
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U.S. DeportmenT of Justice

Office of Legal Counsel

Otl)ce of the Assistant Anomey General Washillgfoll, D.C. 10530

June 1\, 2009

MEMORANDUM FOR THE ATI'ORNEY GENERAL

Re: Withdrcnval ojOffice ojLegal Counsel Opinion

Sections 3(a) and 3(b) ofExecutive Order 13491 (2009) set forth restrictions on rhe use
of interrogation methods. In section 3ec) of that Order, the President further direc·tcd that "unless
the Attorney General with appropriate consultation provides further guidance, officers,
employees, and other agents of the United States Government may not, In conducting
interrogations, rely upon any interpretation of the law governing interrogation .. issued by the
Department of Justice between September 11, 2001, and January 20, 2009." We have previously
noted that this direction encompasses, among other things, four opinions of the Office ofLegal
Counsel, which we withdrew on April 15, 2009. See Memorandum for the Attorney General,
from David J. Barron, Acting Assistant Attorney General, Office ofLegal Counsel, Re:
Withdrawal ofOffice ofLegal Counsel Opin/ollS (April 15, 2009). We have now determined that
it also encompasses another opinion of our Office. See Memorandum for John A. Rizzo, Acting
General Counsel, Central Intelligence Agency, from Steven G. Bradbury, Principal Deputy
Assistant Attorney General, Office of Legal Counsel, Re: Application of the War Crimes Act,
the Dr!lainee Treatment Act, alld Common Article 3 of the Geneva Conventions to Certain
Techniques that May Be Used b ' the CIA in the Interrogation ofHigh-Value al Qaeda DeIamees
(July 20, 2007).

In connection with the consideration of this opinion for possible public relell.se, the Office
has now· reviewed this additional opinion and has decided to withdraw it. It no longer represents
the vIews of the Office ofLegal Counsel. ( s:

Acting Assistant Attorney General


