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I NSTI TUTI ONALI ZED PERSONS

GO TO CODE ARCHI VE DI RECTORY FOR THI' S JURI SDI CTI ON
42 USCS § 1997e (2004)
§ 1997e. Suits by prisoners

(a) Applicability of adm nistrative remedies. No action shall be brought with
respect to prison conditions under section 1979 of the Revised Statutes of the
United States (42 U.S.C. 1983), or any other Federal |law, by a prisoner confined
in any jail, prison, or other correctional facility until such adm nistrative
renedi es as are avail abl e are exhausted.

(b) Failure of State to adopt or adhere to administrative grievance procedure.
The failure of a State to adopt or adhere to an administrative grievance
procedure shall not constitute the basis for an action under section 3 or 5 of
this Act [42 USCS § 1997a or 1997c].

(c) Dismssal.

(1) The court shall on its own notion or on the motion of a party dism ss any
action brought with respect to prison conditions under section 1979 of the
Revi sed Statutes of the United States (42 U. S.C. 1983), or any other Federa
law, by a prisoner confined in any jail, prison, or other correctional facility
if the court is satisfied that the action is frivolous, nalicious, fails to
state a clai mupon which relief can be granted, or seeks nonetary relief froma
def endant who is immune from such relief.

(2) In the event that a claimis, on its face, frivolous, malicious, fails to
state a clai mupon which relief can be granted, or seeks nonetary relief froma
def endant who is immune fromsuch relief, the court may disniss the underlying
claimw thout first requiring the exhaustion of administrative renedies.

(d) Attorney's fees.

(1) In any action brought by a prisoner who is confined to any jail, prison
or other correctional facility, in which attorney's fees are authorized under
section 2 of the Revised Statutes of the United States (42 U S.C. 1988), such
fees shall not be awarded, except to the extent that--

(A) the fee was directly and reasonably incurred in proving an actua
violation of the plaintiff's rights protected by a statute pursuant to which a
fee may be awarded under section 2 of the Revised Statutes; and

(B)

(i) the amount of the fee is proportionately related to the court
ordered relief for the violation; or
(ii) the fee was directly and reasonably incurred in enforcing the



relief ordered for the violation.

(2) Whenever a nonetary judgnent is awarded in an action described in
paragraph (1), a portion of the judgnent (not to exceed 25 percent) shall be
applied to satisfy the amount of attorney's fees awarded agai nst the defendant.
If the award of attorney's fees is not greater than 150 percent of the judgment,
t he excess shall be paid by the defendant.

(3) No award of attorney's fees in an action described in paragraph (1) shal
be based on an hourly rate greater than 150 percent of the hourly rate
establ i shed under section 3006A of title 18, United States Code, for paynent of
court -appoi nted counsel

(4) Nothing in this subsection shall prohibit a prisoner fromentering into
an agreement to pay an attorney's fee in an anount greater than the anount
aut hori zed under this subsection, if the fee is paid by the individual rather
than by the defendant pursuant to section 2 of the Revised Statutes of the
United States (42 U.S.C. 1988).

(e) Limtation on recovery. No Federal civil action may be brought by a

pri soner confined in a jail, prison, or other correctional facility, for mental
or enotional injury suffered while in custody without a prior show ng of
physical injury.

(f) Hearings.

(1) To the extent practicable, in any action brought with respect to prison
conditions in Federal court pursuant to section 1979 of the Revised Statutes of
the United States (42 U.S.C. 1983), or any other Federal law, by a prisoner
confined in any jail, prison, or other correctional facility, pretrial
proceedi ngs in which the prisoner's participation is required or pernmtted shal
be conducted by tel ephone, video conference, or other tel ecommunications
technol ogy without renoving the prisoner fromthe facility in which the prisoner
i s confined.

(2) Subject to the agreenent of the official of the Federal, State, or |oca
unit of government with custody over the prisoner, hearings nmay be conducted at
the facility in which the prisoner is confined. To the extent practicable, the
court shall allow counsel to participate by tel ephone, video conference, or
ot her comruni cati ons technology in any hearing held at the facility.

(g) Waiver of reply.

(1) Any defendant nmay waive the right to reply to any action brought by a
prisoner confined in any jail, prison, or other correctional facility under
section 1979 of the Revised Statutes of the United States (42 U. S. C. 1983) or
any other Federal |aw Notw thstanding any other law or rule of procedure, such
wai ver shall not constitute an adnission of the allegations contained in the
conplaint. No relief shall be granted to the plaintiff unless a reply has been
filed.

(2) The court may require any defendant to reply to a conplaint brought under
this section if it finds that the plaintiff has a reasonable opportunity to
prevail on the nerits.

(h) "Prisoner" defined. As used in this section, the term"prisoner" means any
person incarcerated or detained in any facility who is accused of, convicted of,
sentenced for, or adjudicated delinquent for, violations of crimnal |aw or the
terms and conditions of parole, probation, pretrial release, or diversionary
program

HI STORY:  (May 23, 1980, P.L. 96-247, § 7, 94 Stat 352; Sept. 13, 1994, P.L.
103-322, Title |1, Subtitle D, § 20416(a), 108 Stat. 1833; April 26, 1996, P.L.
104-134, Title | [Title VIIl1, § 803(d)], 110 Stat. 1321-71; May 2, 1996, P.L.



104-140, § 1(a), 110 Stat. 1327.)

HI STORY; ANCI LLARY LAWS AND DI RECTI VES
Expl anat ory not es:
Act May 2, 1996, P.L. 104-140, § 1(a), 110 Stat. 1327, inserted the heading
"TITLE |--OVNI BUS APPROPRI ATI ONS' after the enacting clause of Act April 26,
1996, P.L. 104-134.

Amendnent s:

1994. Act Sept. 13, 1994 (effective on enactnent as provided by § 20416(b) of
such Act, which appears as a note to this section), in subsec. (a), in para.
(1), substituted "180 days" for "ninety days", in para. (2), inserted "or are
otherwi se fair and effective"; and, in subsec. (c), in para. (1), inserted "or
are otherwise fair and effective", and, in para. (2), inserted "or is no |onger
fair and effective".

1996. Act April 26, 1996 substituted this section for one which read:

"Exhausti on of renedies

"(a) Applicability of admi nistrative renedies.

(1) Subject to the provisions of paragraph (2), in any action brought
pursuant to section 1979 of the Revised Statutes of the United States (42 U S.C
1983) by an adult convicted of a crine confined in any jail, prison, or other
correctional facility, the court shall, if the court believes that such a
requi rement woul d be appropriate and in the interests of justice, continue such
case for a period of not to exceed 180 days in order to require exhaustion of
such plain, speedy, and effective adm nistrative renedies as are avail abl e.

"(2) The exhaustion of adm nistrative remedi es under paragraph (1) may not
be required unless the Attorney General has certified or the court has
determ ned that such admnistrative renedies are in substantial conpliance with
t he m ni mum accept abl e standards promnul gated under subsection (b) or are
otherwi se fair and effective.

"(b) M ninmm standards for devel opment and inpl enentation of system for
resol ution of grievances of confined adults; consultation, pronulgation
subm ssion, etc., by Attorney General of standards.

(1) No later than one hundred eighty days after the date of enactnent of
this Act, the Attorney Ceneral shall, after consultation with persons, State and
| ocal agencies, and organi zations with background and expertise in the area of
corrections, promnul gate mni num standards for the devel opnent and inpl enentation
of a plain, speedy, and effective systemfor the resolution of grievances of
adults confined in any jail, prison, or other correctional facility. The
Attorney General shall submit such proposed standards for publication in the
Federal Register in accordance with section 553 of title 5, United States Code.
Such standards shall take effect thirty |egislative days after publication
unl ess, within such period, either House of Congress adopts a resolution of
di sapproval of such standards.

"(2) The m ni mum standards shal |l provide--

"(A) for an advisory role for enployees and i nmates of any jail,
prison, or other correctional institution (at the nost decentralized level as is
reasonably possible), in the formulation, inplenentation, and operation of the
syst em

"(B) specific mximumtinme limts for witten replies to grievances
with reasons thereto at each decision level within the system

"(C) for priority processing of grievances which are of an emergency
nature, including matters in which delay woul d subject the grievant to
substantial risk of personal injury or other danmmges;

"(D) for safeguards to avoid reprisals against any grievant or
participant in the resolution of a grievance; and

"(E) for independent review of the disposition of grievances, including



al l eged reprisals, by a person or other entity not under the direct supervision
or direct control of the institution

"(c) Procedure for review and certification of systens for resolution of
gri evances of confined adults for determination of conpliance with m nimm
st andards; suspension or w thdrawal of certification for nonconpliance;
devel opnent, etc. by Attorney General

(1) The Attorney Ceneral shall devel op a procedure for the pronpt review
and certification of systens for the resolution of grievances of adults confined
inany jail, prison, or other correctional facility, or pretrial detention
facility, to determine if such systens, as voluntarily subnmtted by the various
States and political subdivisions, are in substantial conpliance with the
m ni mum st andar ds pronul gated under subsection (b) or are otherwise fair and
effective.
"(2) The Attorney General may suspend or withdraw the certification under

paragraph (1) at any tine that he has reasonabl e cause to believe that the
gri evance procedure is no longer in substantial conpliance with the m ni mum
st andards promul gated under subsection (b) or is no longer fair and effective.

"(d) Failure of State to adopt or adhere to administrative grievance
procedure. The failure of a State to adopt or adhere to an adninistrative
grievance procedure consistent with this section shall not constitute the basis
for an action under section 3 or 5 of this Act.".

O her provi sions:

Ef fective date of Sept. 13, 1994 anendnents. Act Sept. 13, 1994, P.L.
103-322, Title Il, Subtitle D, § 20416(b), 108 Stat. 1834, provides: "The
anendnents nmade by subsection (a) [amending this section] shall take effect on
the date of enactnent of this Act.".

Di scl osure of financial records and other personal information in prisoners
actions under 42 USCS § 1983. Act Cct. 21, 1998, P.L. 105-277, § 101(b) [Title
I, § 127], 112 Stat. 2681-74, provides:

"Notwi t hst andi ng any ot her provision of law, in any action brought by a
pri soner under section 1979 of the Revised Statutes (42 U.S. C. 1983) against a
Federal, State, or local jail, prison, or correctional facility, or any enpl oyee
or former enpl oyee thereof, arising out of the incarceration of that prisoner--

"(1) the financial records of a person enployed or fornmerly enpl oyed by
the Federal, State, or local jail, prison, or correctional facility, shall not
be subject to disclosure without the witten consent of that person or pursuant
to a court order, unless a verdict of liability has been entered agai nst that
person; and

"(2) the home address, hone phone nunber, social security nunber, identity
of fam |y nmenbers, personal tax returns, and personal banking information of a
person described in paragraph (1), and any other records or information of a
simlar nature relating to that person, shall not be subject to disclosure
wi thout the witten consent of that person, or pursuant to a court order."

Applicability of provision relating to disclosure of financial records and
ot her personal information in prisoners' actions under 42 USCS § 1983. For
provision that 8§ 127 of Title | of § 101(b) of Act Cct. 21, 1998, P.L. 105-277
(note to this section), shall apply to fiscal year 2000 and thereafter, see §
109 of H.R 3421, as enacted into law by § 1000(a) (1) of Act Nov. 29, 1999, P.L.
106-113, which appears as 28 USCS § 524 note.

NOTES:
CCDE OF FEDERAL REGULATI ONS

Depart ment of Justice--Standards for innmate grievance procedures, 28 CFR Part
40.
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1. Cenerally

Congress enacted 42 USCS § 1997e(a)--which precluded bringing of any action
with respect to prison conditions under 42 USCS § 1983, or any other federal
| aw, by state prisoner confined in any jail, prison, or other correctional
facility until avail able admi nistrative renedi es were exhausted--to reduce
gquantity and inprove quality of prisoner suits; to this purpose, Congress
af forded corrections officials tine and opportunity to address conplaints
internally before allowing initiation of federal case. Porter v Nussle (2002)
534 US 516, 152 L Ed 2d 12, 122 S ¢ 983, 2002 CDCS 1753, 15 FLWFed S 121.

Al t hough former version of 42 USCS 8§ 1997e provided that states nmay
voluntarily submt grievance procedures for certification, state's failure to do
so did not give prisoner cause of action. Mnn v Adans (1988, CA9 Ariz) 846 F2d
589, reh, en banc, den (1988, CA9 Ariz) 855 F2d 639 and cert den (1988) 488 US
898, 102 L Ed 2d 231, 109 S Ct 242.



Pri soner who had not sought |leave to file an out-of-tine grievance after his
gri evance was deni ed because it was untinely cannot be considered to have
exhausted his adnministrative renmedi es, for purposes of 42 USCS § 1997e. Harper v
Jenkin (1999, CA11 Ga) 179 F3d 1311, 12 FLWFed C 989

In cases governed by Prison Litigation Reform Act of 1996, prisoner's failure
to exhaust administrative remedies is an affirmative defense to be pl eaded by
the defendant. Ray v Kertes (2002, CA3 Pa) 285 F3d 287

I nmat es’ action against corrections officers was remanded to district court
for devel opment of record regardi ng exhaustion of adm nistrative renedies;
exhaustion was not jurisdictional, but it was neverthel ess mandatory. Casanova v
Duboi s (2002, CAl Mass) 289 F3d 142

In forma pauperis inmate's § 1983 clainms of retaliation and inproper urine
testing conditions are dismissed without prejudice pursuant to 42 USCS § 1997e
(a), where all matters relating to prison conditions may be grieved, because,
al t hough court is synpathetic to serious nature of inmate's allegations, his
failure to neet requirements of 8§ 1997e(a) is fatal to his clains. G ano v Goord
(1998, WD NY) 9 F Supp 2d 235.

Pri soner's actions concerning his grievance agai nst prison officials net
requi rement for exhaustion of adm nistrative renedi es under 42 USCS § 1997e,
where prisoner filed grievance within 6 nonths and | ater appeal ed decision to
proper authority, and prisoner tw ce contacted Admi nistrative Review Board after
hearing and did not receive response. Jones v Detella (1998, ND IIl) 12 F Supp
2d 824.

Application of attorney's fees provisions of amendnents to 42 USCS § 1997e
here will not have inperm ssible retroactive effect, even though case was filed
several nonths prior to effective date of anendnents, where attorney was not
appointed for filer until alnbst 2 years after anendnents took effect, because
applying fee provisions in this situation will not "inpair rights, increase
liability for past conduct, or attach new duties to conpleted transactions."
Roberson v Brassell (1998, SD Tex) 29 F Supp 2d 346, op wi thdrawn, notion gr
(1999, SD Tex) 1999 US Dist LEXIS 12406

Inmate's § 1983 action against prison officials is disnissed wthout
prejudi ce, where administrative exhaustion requirenents of 42 USCS § 1997e(a)
apply even to prisoner clainms for monetary relief only, because inmate took
initial steps in grievance process but his efforts were inconplete and did not
constitute exhaustion. Smith v Stubblefield (1998, ED Mb) 30 F Supp 2d 1168
(criticized in Royster v United States (1999, SD NY) 1999 US Dist LEXI S 18252).

Pro se prisoner's 8 1983 conplaint is dismssed without prejudice, where he
admits he did not file any prior conplaint regarding alleged beating by 2 prison
officers with prison grievance programor in state court, because recent
amendment to 42 USCS § 1997e nmekes exhaustion requirement mandatory rather than
directory. Harris v Gunderman (1999, SD NY) 30 F Supp 2d 664.

Inmate's claimfor inproper treatment of hernia nust be dism ssed, where he
does not even allege that he has pursued prison admnistrative renedies,
focusing rather on speculative ultimte ineffectiveness of such renedies,
because, under current version of 42 USCS § 1997e(a), Congress intended for
prisoners to resort initially to administrative renedial procedures without
regard to effectiveness of such procedures in providing specific relief
requested. Massey v Helnman (1999, CD Ill) 35 F Supp 2d 1110, affd (1999, CA7
[11) 196 F3d 727 and (criticized in Royster v United States (1999, SD NY) 1999
US Dist LEXIS 18252).

Prisoner's claimthat prison officials used race-based considerations to nake
housi ng assignhnments for tenporary prisoners is not barred by 42 USCS § 1997e(e),
even though statute can be read to bar all clains for nental or enptiona
injury, where majority view has been to confine statute's applicability to
Ei ght h Anendrment context, because court will not adopt interpretation that gives
rise to serious constitutional problenms and will adopt narrower interpretation



of & 1997e(e) under which statute does not apply to Fourteenth Anendnent equa
protection claims. Mason v Schriro (1999, WD Mb) 45 F Supp 2d 709.

Requi rement of 42 USCS § 1997e(a) that prisoner exhaust "such adninistrative
renedi es as are avail able" applied to prisoner's 8 1983 cl ai n5 agai nst
corrections official seeking monetary damages. Langford v Couch (1999, ED Va) 50
F Supp 2d 544.

Requi rement under 42 USCS § 1997e(c) that federal prisoner exhaust his
adm ni strative remedi es before bringing action chall enging prison conditions
mandat es good-faith, bona fide effort to conply with Bureau of Prisons
procedures for obtaining adm nistrative renedy. Zolicoffer v Scott (1999, ND Ga)
55 F Supp 2d 1372.

Because nom nal and punitive danages can be recovered for certain
constitutional violations wthout showi ng of actual or physical injury, 42 USCS
§ 1997e(e) does not bar recovery. Hock v Thi pedeau (2002, DC Conn) 238 F Supp 2d
446, on reconsideration, vacated, in part, on other grounds (2003, DC Conn) 245
F Supp 2d 451.

Court rejected city's and corrections officer's argunent that there was
hei ght ened pl eadi ng standard requiring inmate to allege that inmate had
exhausted prison's administrative renedi es; however, court found that innmate had
not presented any evidence, direct or indirect, to challenge city's and
corrections officer's evidence that inmate did not pursue adninistrative
remedi es, so city's and corrections officer's notion for sumuary judgnent for
failure to exhaust administrative remedies, as required by Prison Litigation
Ref orm Act of 1996, 42 USCS 1997e(a), was granted. Harvey v Gty of Phil adel phia
(2003, ED Pa) 253 F Supp 2d 827.

2. Constitutionality

42 USCS § 1997e neither nullifies Ei ghth Anmendnent by | eaving violations
wi t hout remedy nor violates Equal Protection Cause, as statute is rationally
related to stated purpose of Congress to linmit frivolous |lawsuits. Zehner v
Trigg (1997, CA7 Ind) 133 F3d 459.

Language of 42 USCS § 1997e(a) is not unconstitutionally vague. Hi ggi nbottom
v Carter (2000, CAll Ga) 223 F3d 1259, 13 FLW Fed C 1087

Cap on attorney's fee award under 42 USCS § 1997e(d)(2) did not violate equa
protecti on conponent of Fifth Armendnment, as governnent could rationally choose
to deter filing of marginal civil rights claims and to protect the public fisc
by decreasing attorney's fee awards. Wal ker v Bain (2001, CA6 Mch) 257 F3d 660,
2001 FED App 232P

Restrictions on attorney's fees in 42 USCS § 1997e(d) did not violate
prisoner's right to equal protection under Fifth Amendment because 42 USCS §
1997e(d) was rationally related to legitimte governnent interest of decreasing
margi nal or trivial lawsuits, and prisoner failed to negate every conceivabl e
basi s which m ght have supported 42 USCS § 1997e(d); therefore, 42 USCS § 1997e
(d) survived rational basis review Jackson v State Bd. of Pardons & Parol es
(2003, CAll Ga) 331 F3d 790, 16 FLW Fed C 608.

Successful prisoner litigant is not limted to $ 629 attorney's fee award,
even though government argues limt is necessary to deter frivolous filings and
protect public fisc, because provision of 42 USCS § 1997e(d)(2) limting
attorney's fee award under 42 USCS § 1988 to 150 percent of judgnent awarded in
prisoner cases is not rationally related to any legitimte governnental interest
and vi ol ates equal protection conponent of Fifth Amendnent. Wal ker v Bain (1999,
ED M ch) 65 F Supp 2d 591 (criticized in Mrrison v Davis (2000, SD Chio) 88 F
Supp 2d 799).

42 USCS § 1997e(d)(A) did not violate equal protection rights of prisoners in
relation to other claimnts who could recover fees if their suit was catal yst
for governnment action producing extrajudicial relief, where separate treatnment
of prisoners was rationally related to goal of deterring frivolous litigation



Waterman v Farmer (2000, DC NJ) 84 F Supp 2d 579

3. Applicability

Provi sion of Prison Litigation Reform Act of 1995 (PLRA), as anmended (42 USCS
§ 1997e(a))--which (1) precluded bringing of any action with respect to prison
conditions under 42 USCS § 1983, or any other federal |aw, by state prisoner

confined in any jail, prison, or other correctional facility until avail able
adm ni strative remedi es had been exhausted; but (2) did not define "prison
conditions"--applied to all inmate suits seeking redress for prison

ci rcunst ances or occurrences, whether suits involved general circunstances or
particul ar epi sodes, and whether suits alleged excessive force or sone other
wong. Porter v Nussle (2002) 534 US 516, 152 L Ed 2d 12, 122 S Ct 983, 2002
CDOs 1753, 15 FLWFed S 121

Exhausti on requirenent under 42 USCS § 1997e applied to inmate's 42 USCS §
1983 suit seeking both injunctive and nonetary relief. Arvie v Stal der (1995,
CA5 La) 53 F3d 702.

Admi ni strative exhaustion requirenent of anmendnent to 42 USCS § 1997e(a) does
not apply to appeals already pendi ng on enactnent date, as statute expressly
governs bringing of new actions rather than disposition of pending cases. Wi ght
v Morris (1997, CA6 Ohio) 111 F3d 414, 1997 FED App 122P, subsequent app (1997,
CA6 Ohio) 111 F3d 132, reported in full (1997, CA6) 1997 US App LEXIS 7301 and
cert den, notion gr (1997) 522 US 906, 139 L Ed 2d 190, 118 S Ct 263.

Limtations on attorney's fee awards under 42 USCS § 1997e applied to fees
awarded to group of incarcerated juveniles who successfully chall enged
constitutionality of juvenile prison conditions in South Carolina, and fee
provi sions of 8§ 1997e applied retroactively to fee awards for work perforned but
not conpensated prior to its enactnent. Alexander S. v Boyd (1997, CA4 SC) 113
F3d 1373, cert den (1998, US) 139 L Ed 2d 869, 118 S C 880 and (criticized in
G over v Johnson (1998, CA6 M ch) 138 F3d 229, 1998 FED App 72P) and (criticized
in Hadi x v Johnson (1998, CA6 M ch) 143 F3d 246, 1998 FED App 117P) and
(criticized in Inmates of D.C. Jail v Jackson (1998, App DC) 332 US App DC 451
158 F3d 1357) and (criticized in Wnters v Sissel (1999, CA8 lowa) 167 F3d 413).

42 USCS 8§ 1997e would not be applied to an award of attorney's fees for |ega
assi stance completed prior to enactnment of PLRA. d over v Johnson (1998, CA6
M ch) 138 F3d 229, 1998 FED App 72P, remanded (1998, CA6 M ch) 143 F3d 246, 1998
FED App 117P (criticized in Wnters v Sissel (1999, CA8 lowa) 167 F3d 413) and
(criticized in Collins v Montgonery County Bd. of Prison Inspectors (1999, CA3
Pa) 1999 US App LEXI S 9037) and reh, en banc, den (1998, CA6) 1998 US App LEXI S
13682.

42 USCS § 1997e(e) did not apply to action brought by prisoner after he was
rel eased on parole, as prisoner was no |longer "confined in a jail, prison, or
other correctional facility". Kerr v Puckett (1998, CA7 Ws) 138 F3d 321

Attorney's fee limtation section of PLRA 42 USCS § 1997e(d), pertaining to
civil rights actions by prisoners, does not apply to fee petitions for work
perfornmed prior to or after enactnment of PLRA, in case filed before enactnent
date. Hadi x v Johnson (1998, CA6 M ch) 143 F3d 246, 1998 FED App 117P
(criticized in Wnters v Sissel (1999, CA8 lowa) 167 F3d 413) and (criticized in
Collins v Montgonmery County Bd. of Prison Inspectors (1999, CA3 Pa) 1999 US App
LEXI S 9037).

42 USCS § 1997e(e) does not apply to First Amendnent clainms, regardl ess of
formof relief sought, as deprivation of First Anendnent rights entitles
plaintiff to judicial relief wholly aside fromany physical, nental, or
enotional injury incurred. Canell v Lightner (1998, CA9 O) 143 F3d 1210, 98
CDOCS 3490, 98 Daily Journal DAR 4827

PLRA |imtations would not necessarily be applied to fee awards nade after
ef fective date of PLRA, for purposes of 42 USCS § 1983 action by attorneys who
provided | egal work for prisoner before effective date of PLRA but who were



awarded fees after effective date. Blissett v Casey (1998, CA2 Ny) 147 F3d 218.

42 USCS § 1997e(a) does not apply retroactively to clains filed prior to its
enactment. Bishop v Lewis (1998, CA9 Ariz) 155 F3d 1094, 98 CDCS 7037, 98 Daily
Jour nal DAR 9731.

42 USCS § 1997e(e) does not apply to action brought before enactnent of PLRA
Swan v Banks (1998, CA9 Cal) 160 F3d 1258, 98 CDOCS 8664, 98 Daily Journal DAR
12041.

42 USCS § 1997e(e) does not apply retroactively to cases filed prior to
passage of Prison Litigation Reform Act, as |anguage "may be brought” in §
1997e(e) clearly indicates that statute applies only to cases commenced after
its enactnment. Craig v Eberly (1998, CA10 Col o) 164 F3d 490, 1999 Colo J CA R
745.

42 USCS § 1997e(e) did not preclude clains for injunctive relief in action
where prisoner sought relief for nmental and enotional injury resulting from
requi rement that he wear face mask and from deni al of outdoor exercise. Perkins
v Kansas Dep't of Corrections (1999, CA10 Kan) 165 F3d 803.

Attorney's fees limtations of PLRA applied to all hours worked on case after
date of passage of PLRA, where inmate brought civil rights action under 42 USCS
§ 1983 prior to enactment of PLRA. Wnters v Sissel (1999, CA8 lowa) 167 F3d
413.

Fee cap under 42 USCS § 1997e applied to attorneys appointed after Prison
Litigation Reform Act's enactnent, even where action was filed before effective
date of PLRA, as attorneys were on notice of hourly rate they could expect under
cap. Chatin v Coonbe (1999, CA2 NY) 186 F3d 82

Term "prison conditions"” as used in 42 USCS § 1997e(a) applies to clains of
excessive force or equal protection. Hartsfield v Vidor (1999, CA6 Mch) 199 F3d
305, 1999 FED App 406P

Term "prison conditions" as used in 42 USCS § 1997e(a) includes clains of
excessive force, thereby subjecting inmte's 42 USCS § 1983 clai mthat he was
assaulted by corrections officer to administrative exhaustion requirement. Wl ff
v Moore (1999, CA6 Chio) 199 F3d 324, 1999 FED App 410P.

Provi sion of PLRA directing that no federal civil action may be brought by
prisoner for nental or emotional injury suffered while in custody w thout prior
showi ng of physical injury applied to constitutional torts as well as
non-constitutional tort clainms. Cassidy v Indiana Dep't of Corrections (2000,
CA7 Ind) 199 F3d 374, 10 AD Cas 106.

Spani sh-speaki ng i nmates' chal |l enge to adequacy of prison's provision of
interpreters for Spanish-speaking i nmates was challenge to prison conditions
subj ect to exhaustion of adm nistrative renedi es requirenent of 42 USCS § 1997e
(a). Castano v Nebraska Dep't of Corrections (2000, CA8 Neb) 201 F3d 1023, reh
en banc, den (2000, CA8) 2000 US App LEXI S 6234.

Det ai nee who was civilly commtted to state hospital under state's Sexually
Vi ol ent Predators Act after he served tine for crimnal conviction was not a
"prisoner” within nmeaning Prison Litigation Reform Act, and thus was not subject
to financial account statenent and exhaustion requirenents. Page v Torrey (2000,
CA9 Cal) 201 F3d 1136, 2000 CDOS 355, 2000 Daily Journal DAR 489.

42 USCS 8§ 1997e(a)'s exhaustion requirenent applies to excessive force
clainms. Booth v Churner (2000, CA3 Pa) 206 F3d 289 (criticized in G annattasio v
Artuz (2000, SD NY) 2000 US Dist LEXI S 3907).

42 USCS § 1997e does not apply to alien detainee awaiting deportation, and
t hus previous decisions of court regarding federal prisoners and exhaustion of
adm nistrative renedies were not directly applicable to alien detainee's
chal l enge to disciplinary hearing procedures and puni shnent. Edwards v Johnson
(2000, CA5 La) 209 F3d 772.

42 USCS § 1997e did not apply to arrestee confined after arrest for traffic
of fenses, as arrestee was not prisoner when conplaint was filed, and Prison
Litigation Reform Act applies only to suits filed by prisoners. Janes v



Her nandez (2000, CA5 Tex) 215 F3d 541

42 USCS § 1997e(e) applies to lawsuits filed while plaintiff is a confined
prisoner but which are not decided until after prisoner is released from
confinenent, as term"brought" in § 1997e(e) refers to filing or comencenent of
a lawsuit, not to its continuation. Harris v Garner (2000, CA11 Ga) 216 F3d 970,
13 FLWFed C 755.

Excessive force claimby prisoner against prison guard was subject to
statutory exhaustion requirenment under 42 USCS § 1997e(a). Canmp v Brennan (2000,
CA3 Pa) 219 F3d 279.

Prison Litigation Reform Act's exhaustion requirenents applied to inmate's
excessive use of force claim and exhaustion requirenment cannot be wai ved based
on prisoner's belief that pursuing adninistrative renedies would be futile.

Hi ggi nbottom v Carter (2000, CAl1l Ga) 223 F3d 1259, 13 FLWFed C 1087.

Exhaustion requirenent of the Prison Litigation Reform Act does not apply to
al l egations of particular instances of excessive force or assault by prison
enpl oyees. Nussle v Wllette (2000, CA2 Conn) 224 F3d 95.

Statutory cap of defendants' liability for attorneys' fees under Prison
Litigation Reform Act at 150 percent of the judgnent applies to awards of
nom nal danages. Boivin v Black (2000, CA1 Me) 225 F3d 36

Exhaustion requi rement under 42 USCS § 1997e(a) of Prison Litigation Reform
Act does not apply to cases pending on date of enactnent of statute. Ghana v
Hol | and (2000, CA3 Pa) 226 F3d 175

I nmat e who was issued a series of msbehavior tickets in retaliation for his
conplaints to prison authorities was not required to exhaust administrative
renmedi es under 42 USCS § 1997e(a), as exhaustion requirenment referring to
"prison conditions" does not apply to cases alleging individualized retaliation
Law ence v Goord (2001, CA2 NY) 238 F3d 182

Provision of 42 USCS § 1997e elimnating recovery for nmental or enotiona
injury suffered while in custody without a prior showi ng of physical injury
applied to plaintiff inmate's claimthat prison officials violated his First
Amendnent right to free exercise of religion by denying himapproval for a
kosher diet. Searles v Van Bebber (2001, CA10 Kan) 251 F3d 869, 2001 Colo J C A
R 2447.

Prisoner's conplaints that he was harassed and retaliated agai nst by
correctional officers after he won a | awsuit agai nst Departnent of Corrections
for unreasonably refusing to authorize liver transplant for prisoner were
"prison conditions" subject to exhaustion requirenent under 42 USCS § 1997e(a).
Johnson v Litscher (2001, CA7 Ws) 260 F3d 826

Termin 42 USCS § 1997e(a), "with respect to prison conditions," applied to
inmate's excessive force claimfiled after he was beaten by guards. Larkin v
Gal | oway (2001, CA7 111) 266 F3d 718, reh den (2001, CA7 IIll) 2001 US App LEXI S
22898.

42 USCS § 1997e(e) applies to clains in which a plaintiff alleged
constitutional violations, such that plaintiff cannot recover damages for nenta
or enotional injury for a constitutional violation in absence of a show ng of
actual physical injury, but § 1997e(e) does not prevent a prisoner from
obtai ning injunctive or declaratory relief. Thonpson v Carter (2002, CA2 Ny) 284
F3d 411.

42 USCS § 1997e(e) does not apply to state-law clains that are unrelated to
prison conditions, are filed by prisoners in state court, and are renoved to
federal court solely on basis of diversity jurisdiction. Mtchell v Brown &

W1 lianmson Tobacco Corp. (2002, CA1l Ala) 294 F3d 1309, 15 FLWFed C 675.

Where federal prisoner brought personal injury action against cigarette
manuf acturers, in state court and exclusively under state | aw, and case was
renoved to federal court on basis of diversity jurisdiction, 42 USCS § 1997e(e)
had no application to prisoner's case, which was clearly not federal civi
action when it was brought, since it was filed in state court and based solely



on state law. Mtchell v Brown & WIIlianmson Tobacco Corp. (2002, CAll Ala) 294
F3d 1309, 15 FLWFed C 675.

Al t hough fornmer inmate woul d have been free of strictures of Prison
Litigation Reform Act (PLRA), 42 USCS § 1997e, if he had filed tinely 42 USCS §
1983 conpl ai nt agai nst prison officers after his release fromprison, he was
bound by PLRA because he filed his conplaint alnbst three years before he was
rel eased from prison, even though he was rel eased during pendancy of action
Ahmed v Dragovich (2002, CA3 Pa) 297 F3d 201

Di sm ssal of prisoner's Eighth Anmendnent cl ains was vacated because prisoner
'"s allegations, if true, could only lead to conclusion that prison guards
conducted strip search in manner designed to denmean and huniliate, and al though
42 USCS 8§ 1997e(e) woul d bar recovery of conpensatory danages "for" nental and
emotional injuries suffered, statute was inapplicable to awards of nomi nal or
puni tive damages for Eighth Arendment violation itself. Calhoun v Detella (2003,
CA7 111) 319 F3d 936.

Phrase "any action brought by prisoner” in 42 USCS § 1997e(d) neans al
lawsuits that are filed by prisoner and is not restricted to | awsuits
chal l enging "prison conditions” that are filed by prisoner. Jackson v State Bd.
of Pardons & Paroles (2003, CAl1l Ga) 331 F3d 790, 16 FLW Fed C 608.

Phrase "any action brought by prisoner" in 42 USCS § 1997e(d) neans al
lawsuits that are filed by prisoner and is not restricted to lawsuits
chal | engi ng "prison conditions" that are filed by prisoner; accordingly, §
1997e(d) applied to prisoner's underlying 42 USCS § 1983 action, and thus, his
nmotion for attorney's fees and his supplenmental application for attorney's fees.
Jackson v State Bd. of Pardons & Paroles (2003, CAll Ga) 331 F3d 790, 16 FLW Fed
C 608.

Prison officials are not immune fromattorney's fees award based on 42 USCS §
1997e(d) (1) (A), where prisoner proved that failure to renedy snoking situation
at prison would result in Ei ghth Amendnent violation and officials then changed
policy and banned snoki ng, because that provision should not be applied
retroactively and woul d not be applicable here, since fees were directly and
reasonably incurred in proving actual violation of prisoner's rights at
prelimnary injunction hearing. Waver v Carke (1996, DC Neb) 933 F Supp 831
affd (1997, CA8 Neb) 120 F3d 852, cert den (1998) 522 US 1098, 139 L Ed 2d 884,
118 S ¢t 898.

Request cannot be granted as submitted, because cap on attorney's fees
established by 42 USCS § 1997e applied to work performed by attorneys in prison
litigation after statute's effective date. Hadi x v Johnson (1996, ED Mch) 947 F
Supp 1113.

42 USCS 8§ 1997e(e) did not apply retroactively to inmate's pending § 1983
claim where inmate was entitled to seek conpensatory danages wi t hout suffering
physical injury when he filed conplaint, and application of statute to pendi ng
cases would elimnate clains that were |legally cogni zable and attach new | egal
consequences to events conpl eted before enactnent of statute. Thomas v Hil
(1997, ND Ind) 963 F Supp 753.

Cvil rights action brought by inmate and i nnate's nonpri soner husband
seeki ng declaratory and injunctive relief to pernmt husband to attend birth of
his child was not suit "brought by prisoner"” wthin neaning of 42 USCS § 1997e
(d). Turner v WIkinson (1999, SD Chio) 92 F Supp 2d 697

42 USCS 8§ 1997e(e) did not preclude § 1983 action in which inmate sought
injunctive relief and damages, but did not allege physical injury or ask for
damages for nental or enotional distress. Jones-Bey v Cohn (2000, ND Ind) 115 F
Supp 2d 936.

Where harmto prisoner that is constitutionally actionable is physical or
enotional injury occasioned by violation of rights, 42 USCS § 1997e(e) applies,
but where such harmis violation of intangible rights, regardl ess of actua
physi cal or enotional injury, statute does not govern. Shaheed- Muhammad v



Di paol o (2001, DC Mass) 138 F Supp 2d 99 (criticized in Searles v Van Bebber
(2001, CA10 Kan) 251 F3d 869, 2001 Colo J C A R 2447).

42 USCS 8§ 1997e(e) did not bar state inmate's clainms for declaratory and
injunctive relief with respect to alleged efforts of corrections officers to
i ncite physical confrontations between inmate and other prisoners. Mntero v
Crusi e (2001, SD Ny) 153 F Supp 2d 368.

42 USCS § 1997e(e) did not apply retroactively, and, thus, did not foreclose
state prisoner fromrecovering for nental or enotional damages in suit brought
agai nst state officials under Americans with Disabilities Act and Rehabilitation
Act before provision's effective date. Key v Grayson (2001, ED M ch) 163 F Supp
2d 697, accepted, in part, nod, claimdismssed (2001, ED Mch) 163 F Supp 2d
697.

Requi renment of 42 USCS § 1997e(a) that inmate exhaust his adninistrative
renmedi es before bringing 8§ 1983 action with respect to prison conditions did not
retroactively apply to state prisoner's § 1983 action for violation of his
Ei ghth Amendrent right to be free fromdeliberate indifference to his nedica
needs that was pendi ng before enactnment of exhaustion requirenent. Torrence v
Pel key (2001, DC Conn) 164 F Supp 2d 264, affd, on reconsideration, notion gr
(2001, DC Conn) 164 F Supp 2d 264.

Former inmates are entitled to sumary judgnent declaration of
unconstitutionality of strip-search procedure at county jail, even though they
have not all eged physical injury, where plaintiffs filed clains following their
detention, because 42 USCS § 1997e(e) "physical injury" requirenment does not
apply to clainms brought by forner inmates. Doan v Watson (2001, SD Ind) 168 F
Supp 2d 932.

Plaintiff's claimthat as pretrial detainee he should not have been placed on
punitive pod wi thout due process and/or solely as puni shnment was non-frivol ous.
Davis v M| waukee County (2002, ED Ws) 225 F Supp 2d 967.

Plaintiff's claimthat he had to pay too nuch for postage on his letters
because jail had no neter mail service to weigh themwas frivol ous, but his
claimthat jail and sheriff had rejected his mail w thout notifying himwas
non-frivol ous. Davis v MIwaukee County (2002, ED Ws) 225 F Supp 2d 967.

Pl ai n | anguage of Prison Litigation Reform Act suggests that former prisoners
do not fall within its scope as 42 USCS § 1997e(a), (e), and (h) speak of those
pri soners confined in jail, prison or other correction facility or incarcerated
or detained, status to be deternmned at time suit is brought. Smith v Franklin
County (2002, ED Ky) 227 F Supp 2d 667.

Physical injury requirenent of 42 USCS § 1997e(e) did not apply where inmate
's clains regardi ng placenent in keeplock were based on First Amendnent
violations, rather than 42 USCS § 1983 clains for nental or enotional injury.
Aul eta v LaFrance (2002, ND NY) 233 F Supp 2d 396.

Def endants in inmate's excessive force suit were entitled to amend their
answer followi ng U S. Supreme Court decision that 42 USCS § 1997e(a) exhaustion
of administrative renedies requirenent applied to all prisoners seeking redress
for prison circunstances or occurrences; although defendants were presunably
aware of § 1997e(a) exhaustion requirement at time they filed their answer, it
woul d have been futile for themto have asserted exhaustion defense at that tine
given that law in Second Crcuit was that exhaustion requirenent did not apply
to clainms pertaining to isolated incidents affecting particular innates.

Li vi ngston v Piskor (2003, WD NY) 215 FRD 84.

Sone courts have concluded that 42 USCS § 1997e(d)(2) gives district court
di scretion to determ ne what constitutes proper portion, up to 25 per cent;
statute is not nodel of clarity, but nore plausible interpretation, especially
given other limts that 8§ 1997e places on both prisoners and courts, is that
court rmust automatically apply plaintiff's fee award agai nst his danages to
extent that it does not exceed 25 per cent of damages. Jackson v Austin (2003,
DC Kan) 267 F Supp 2d 1059.



II'linois General Assenbly had not adopted Prison Litigation Reform Act, 42

USCS § 1997 (2000), and Supreme Court of Illinois refused to do so by judicia
fiat to resolve action filed by inmate against |llinois Departnent of
Corrections officials. Beahringer v Page (2003) 204 11l 2d 363, 789 NE2d 1216.

4. Exhaustion of adm nistrative renedies

It can be fairly inferred that Congress, by amendi ng the exhaustion of
adm ni strative renedies requirenment of 42 USCS § 1997e(a) so as to elinmnate the
qualification that such renedies be "effective,” neant to preclude the result in
McCarthy v Madi gan (1992) 503 US 140, 117 L Ed 2d 291, 112 S Ct 1081, which held
t hat exhaustion was not required under previous version of § 1997e(a) when an
i nmat e sought only nonetary relief and the administrative process offered none.
Booth v Churner (2001) 532 US 731, 149 L Ed 2d 958, 121 S Ct 1819, 2001 CDOCS
4277, 2001 Daily Journal DAR 5257, 2001 Colo J C A R 2679, 14 FLWFed S 281, 69
USLW 4387.

District Courts have power to enforce exhaustion requirenment under forner
version of 42 USCS § 1997e by dismissal with prejudice, follow ng continuance
granted under 8 1997e if prisoner fails to pursue admi nistrative renedies.

Rocky v Vittorie (1987, CA5 La) 813 F2d 734, 93 ALR Fed 699.

Exhausti on requirenent under 42 USCS § 1997e applied to inmate's 42 USCS §
1983 suit seeking both injunctive and nonetary relief. Arvie v Stalder (1995,
CA5 La) 53 F3d 702.

Admi ni strative exhaustion requirement of anmendment to 42 USCS § 1997e(a) does
not apply to appeal s already pending on enactnent date, as statute expressly
governs bringing of new actions rather than disposition of pending cases. Wi ght
v Mrris (1997, CA6 Ohio) 111 F3d 414, 1997 FED App 122P, subsequent app (1997,
CA6 Chio) 111 F3d 132, reported in full (1997, CA6) 1997 US App LEXIS 7301 and
cert den, notion gr (1997) 522 US 906, 139 L Ed 2d 190, 118 S Ct 263.

42 USCS 8§ 1997e does not inpose exhaustion of adm nistrative renedi es as
prerequisite to jurisdiction, and available adm nistrative renedies are
exhausted for purposes of prisoner's civil rights action when the tine linmts
for the prison's response set forth in prison Gievance Procedures have expired.
Underwood v Wl son (1998, CA5 Tex) 151 F3d 292, cert den (1999, US) 67 USLW
3716.

42 USCS § 1997e(a) does not apply retroactively to clains filed prior to its
enactment. Bishop v Lewis (1998, CA9 Ariz) 155 F3d 1094, 98 CDCS 7037, 98 Daily
Jour nal DAR 9731.

Pro se in forma pauperis claimunder 42 USCS § 1983 by prisoner alleging
excessive force by prison officers was properly dism ssed for failure to exhaust
adnministrative renedies prior to filing suit as required by 42 USCS § 1997e,
where prisoner did not raise any valid excuse for failing to exhaust avail able
adm ni strative renedies, and prisoner would be able to refile action once he
exhausted his remedi es under § 1997e. Wendell v Asher (1998, CA5 Tex) 162 F3d
887.

Litigants who file prison condition actions after release from confi nement
are no longer "prisoners" for purposes of 42 USCS § 1997e(a), and therefore they
need not satisfy the exhaustion requirenents of that provision. Greig v Goord
(1999, CA2 NY) 169 F3d 165.

Exhausti on requirenent of amended 42 USCS § 1997e(a) would not be applied to
action pending as of effective date of Prison Litigation Reform Act. Sal ahuddin
v Mead (1999, CA2 NY) 174 F3d 271

I nmat e exhausted adninistrative renedies as required under 42 USCS § 1997e
(a), where record denonstrated that inmate's grievance under 42 USCS § 1983
agai nst policy prohibiting himfromwearing his hair in dreadl ocks had been
deni ed by warden and Assistant Director of correctional facility at tine court
ruled. Wlliams v Norris (1999, CA8 Ark) 176 F3d 1089.

Prisoners who filed 42 USCS § 1983 claimthat prison officials failed to



protect himand tried to cover up their failure by issuing false disciplinary
charge exhausted his adninistrative renedi es under 42 USCS § 1997e(a), where
inmate foll owed two-step grievance procedure, and state's tine for responding
thereto had expired. Powe v Ennis (1999, CA5 Tex) 177 F3d 393.

Failure to exhaust adnministrative renedies under 42 USCS § 1997e does not
deprive federal court of subject matter jurisdiction where noney danages is sole
relief sought and noney danmges are not avail abl e through prison's
adm nistrative grievance process. Runbles v H Il (1999, CA9 Cal) 182 F3d 1064,
99 CDOS 5232, 99 Daily Journal DAR 6703.

Federal inmate filing Bivens conplaint nust exhaust adm nistrative renedi es
under 42 USCS § 1997e(a) before filing claim Lavista v Beeler (1999, CA6 Ky)
195 F3d 254, 1999 FED App 371P.

Prisoner was required to exhaust administrative renedies as required under 42
USCS § 1997e, even though i nmate sought nmoney damages not provided by state
prison grievance procedures. Freeman v Francis (1999, CA6 Chio) 196 F3d 641,
1999 FED App 372P

Under 42 USCS § 1997e, where prison has internal administrative grievance
system t hrough which a prisoner can seek to correct a problem prisoner nust
utilize that adm nistrative systembefore filing 42 USCS § 1983 claim and
potential effectiveness of adm nistrative response or whether prisoner's
preferred remedy is avail able has no relationship to requirenents of § 1997e.
Massey v Hel man (1999, CA7 I11) 196 F3d 727

State clains brought in federal court pursuant to diversity jurisdiction are
not exenpted from exhaustion requirenent under 42 USCS § 1997e(a). Hartsfield v
Vidor (1999, CA6 Mch) 199 F3d 305, 1999 FED App 406P

42 USCS § 1997e(a) requires mandatory exhaustion of all admnistrative
renedi es, whether or not they provide inmate-plaintiff with relief sought in
federal action. Nyhuis v Reno (2000, CA3 Pa) 204 F3d 65.

Statute of limtations which applied to prisoner's 42 USCS § 1983 cl ai m of
deni al of court access would be tolled for period during which his avail able
state renmedi es were being exhausted. Brown v Mdrgan (2000, CA6 Ky) 209 F3d 595,
2000 FED App 127P

VWere prison had adninistrative process that would review prisoner's 42 USCS
§ 1983 conpl ai nt, prisoner nmust exhaust admi nistrative renedi es even though
nmoney damages were not avail able. Knuckles El v Toonbs (2000, CA6 Mch) 215 F3d
640, 2000 FED App 202P

Failure to exhaust administrative renedies under 42 USCS § 1997e(a) does not
deprive federal court of jurisdiction, as statutory language is insufficient to
create a jurisdictional requirenent, and other portions of the PLRA indicate
that federal courts do have jurisdiction in cases where adm nistrative renedi es
remain. Chelette v Harris (2000, CA8 Ark) 229 F3d 684, reh, en banc, den (2000,
CA8) 2000 Us App LEXI S 29604.

Failure to exhaust administrative renedi es under 42 USCS § 1997e¢(a) does not
deprive federal court of jurisdiction, as statutory |language is insufficient to
create a jurisdictional requirenment, and other portions of the PLRA indicate
that federal courts do have jurisdiction in cases where adm nistrative renedi es
remain. Chelette v Harris (2000, CA8 Ark) 229 F3d 684, reh, en banc, den (2000,
CA8) 2000 US App LEXI'S 29604.

Prisoner is required to exhaust adninistrative remedies pursuant to 42 USCS §
1997e(a) only if chall enged conduct on part of correctional enployees was
conduct which was either clearly mandated by prison policy or undertaken
pursuant to systemc practice. Marvin v Goord (2001, CA2 NY) 255 F3d 40.

Accunul ation of water in cell and exposure of defendant to second-hand snoke
in cell are exanples of "prison conditions" for which 42 USCS § 1997(e) requires
exhaustion of administrative renedies. G bson v Goord (2002, CA2 NY) 280 F3d
221.

PLRA' s exhaustion requirenment under 42 USCS § 1997e(a) is affirmative



defense. Watt v Terhune (2002, CA9 Cal) 280 F3d 1238, 2002 CDCS 1430, 2002
Daily Journal DAR 1726.

Failure to conply with exhaustion requirenent under 42 USCS § 1997e is
affirmati ve defense to be pleaded by defendant. Ray v Kertes (2002, CA3 Pa) 285
F3d 287.

VWere plaintiff was no longer prisoner at time of his appeal, and thus could
not exhaust his adm nistrative clains, it did not excuse his failure to conmply
wi t h exhaustion requirenent of Prison Litigation Reform Act of 1995, as
exhaustion was precondition to filing of conplaint in federal court. D xon v
Page (2002, CA7 111) 291 F3d 485

Fact that inmate happened to be prisoner in various |ocations, and under
custody of different officials, did not affect his obligation to exhaust his
admi ni strative renedies before filing suit. Medina-C audio v Rodri guez- Mt eo
(2002, CA1 Puerto Rico) 292 F3d 31

District court had erred in finding that plaintiff inmate had failed to
exhaust his remedies in prison disciplinary system and inmate's right to pursue
cl ai ms under Ei ghth Amendnment was not limted to or by contents of his
intra-prison grievances. Strong v David (2002, CA7 II1) 297 F3d 646.

District court's dismssal of prisoner's suit w thout prejudice was proper
since failure to protect claimwas action brought with respect to prison
conditions; thus, it was subject to Prison Litigation ReformAct's
admi ni strative exhaustion requirenents. difford v G bbs (2002, CA5 La) 298 F3d
328.

District court properly dismissed prisoner's conplaint against Federal Bureau
of Prisons for lack of exhaustion; Prison Litigation Reform Act of 1995 requires
pri soner to exhaust all available adm nistrative renedies before filing any
federal lawsuit challenging prison conditions, including suit brought to enforce
settl enent agreenment and supersedi ng that agreenent's provision on exhaustion.
Smith v Fed. Bureau of Prisons (2002, CA6 Ky) 300 F3d 721, 2002 FED App 277P

Wiere state inmate filed grievance against prison official for failing to
protect inmate fromattack by cellnate, grievance was denied, prison policy
provi ded for 30-day period to appeal, and inmate, rather than filing tinely
appeal, waited for prom sed responses to various requests that never cane, his
federal civil rights claimwas properly disnissed under Prison Litigation Reform
Act of 1995 for failure to exhaust adm nistrative renedi es; neither substantial
conpl i ance exception nor equitable estoppel applied to inmate's situation. Lew s
v Washi ngton (2002, CA7 111) 300 F3d 829

Wiere plaintiff did not receive tinely response to prison adm nistrative
grievance, and did not foll ow up on deficiency as required by director of
department of corrections on appeal, plaintiff did not exhaust all of available
adm ni strative renedies, and plaintiff's 42 USCS § 1983 acti on was properly
di sm ssed. Jernigan v Stuchell (2002, CA10 Ckla) 304 F3d 1030.

Prisoner may not anmend 42 USCS § 1983 conplaint to cure failure to plead
exhaustion of adm nistrative renedies, if action is covered by Prison Litigation
Ref orm Act of 1995. Baxter v Rose (2002, CA6 Tenn) 305 F3d 486, 2002 FED App
328P.

Where prison grievance procedure was available, plaintiff was aware of it,
and plaintiff chose not to followit, judgment for plaintiff in his civil rights
action was reversed based on exhaustion requirenent in 42 USCS § 1997e(a). Lyon
v Vande Krol (2002, CA8 lowa) 305 F3d 806

Sumary judgnment in favor of wardens was vacated because non-exhaustion under
Prison Litigation Reform Act of 1995, specifically 42 USCS § 1997e(a), did not
i npose pl eadi ng requirenent, but rather, created defense and wardens failed to
show that i nmate did not exhaust adm nistrative renmedies. Watt v Terhune (2002,
CA9 Cal) 305 F3d 1033, 2002 CDOS 9748, 2002 Daily Journal DAR 10997.

For purposes of exhausting adm nistrative renedies, remedy need not be
formal | y adopted t hrough regul ations to be considered adninistrative renmedy



wi thin scope of 42 USCS § 1997e(a)'s exhaustion requirenment. Concepcion v Mrton
(2002, CA3 NJ) 306 F3d 1347.

Prisoner's alleged blindness clearly did not prevent himfromfiling 42 USCS
§ 1983 action, from appealing disciplinary hearing, or fromfiling prison
grievances after his transfer to another facility, and his quarrel with any
details of detention center grievance procedure was irrelevant, inasnuch as he
never attenpted to utilize procedure and was well aware of general procedura
requi renents described in i nmate handbook; therefore, prisoner had failed to
exhaust his adm nistrative renmedies pursuant to Prison Litigation Reform Act, 42
USCS § 1997e(a), before bringing this action. Ferrington v La. Dep't of Corr
(2002, CA5 La) 315 F3d 529.

District court's dismssal of prisoner's conditions-of-confinenent claim for
failure to exhaust administrative remedi es, was premature; under 42 USCS 1997e
(c), failure to exhaust was not permi ssible basis for sua sponte dism ssal
Mtchell v Horn (2003, CA3 Pa) 318 F3d 523.

Sumary judgrment was affirned for corrections officers when inmate all eged
that inmate was required to work in excessive heat because i nmate had not
exhausted adm nistrative renedies as required by 42 USCS § 1997e. Martin v
Shelton (2003, CA8 Ark) 319 F3d 1048, reh den (2003, CA8 Ark) 2003 US App LEXI S
5351.

Facts as alleged by prisoner indicated that his injury actually prevented him
fromtimely filing grievance and that his untinely grievance was returned
unprocessed; thus, under circunstances, prisoner sufficiently alleged that,
prior to filing 42 USCS § 1983 suit, he exhausted adm nistrative renmedi es, as
required by 42 USCS § 1997e, that were personally available to himas
adm ni strative remedi es were deened unavail abl e when (1) inmate's untinely
filing of grievance was because of physical injury and (2) grievance system
rejected inmate's subsequent attenpt to exhaust his renedi es based on untinely
filing of grievance. Days v Johnson (2003, CA5 Tex) 322 F3d 863.

Where plaintiff's conplaint rai sed conpl ex i ssues concerning inform
exhaustion of remedies under Prison Litigation ReformAct (PLRA), Pub. L. No.
104-134, 110 Stat. 1321-66 (1996), and whether "total exhaustion" of all clains
was required before any one exhausted claimcould be addressed, appellate court
retained jurisdiction over appeal, and ordered that counsel be appointed for
plaintiff, if he so chose. Otiz v MBride (2003, CA2 NY) 323 F3d 191

Where inmate did not exhaust administrative remedies on inmate's
failure-to-supervise claimagainst warden in 42 USCS § 1983 action, pursuant to
42 USCS § 1997e, inmate failed to exhaust all available adnministrative renedies
as to all of clains. Kozohorsky v Harnmon (2003, CA8 Ark) 332 F3d 1141, 55 FR
Serv 3d 1168.

Inmate's conplaint is dismssed without prejudice to renewal of viable
claims, if any, follow ng exhaustion of admi nistrative renedi es, even though he
seeks nonetary damages for assault by prison guards, because Congress intended,
under 42 USCS § 1997e, to apply exhaustion requirenment to all actions brought by
prisoners with respect to prison conditions, including clains alleging excessive
force or assault by prison guards, and regardl ess of what relief is sought.
Beeson v Fishkill Correctional Facility (1998, SD NY) 28 F Supp 2d 884
(criticized in Carter v Kiernan (1999, SD Ny) 1999 US Dist LEXI S 178).

Section 1983 action challenging conditions of plaintiff's confinenent by
state youth authority nmay proceed, even though gri evance procedure was in place
at facility and had been explained to plaintiff, where he was no | onger
suffering wongs alleged at tine conplaint was fil ed, because he sought only
money damages, and no admi nistrative remedy was "avail abl e” to hi munder
grievance procedure within neaning of 42 USCS § 1997e(a). Plasencia v California
(1998, CD Cal) 29 F Supp 2d 1145.

Notice of claimprocedure contained in state statute requiring service upon
attorney general for purposes of encouraging possible settlement did not qualify



as "adm ni strative remedy" under exhaustion requirement of 42 USCS § 1997e(a).
Blas v Endicott (1999, ED Ws) 31 F Supp 2d 1131

42 USCS 8§ 1997e(a) did not inpose total exhaustion requirenment on prisoner
civil rights litigation and, thus, prisoner civil rights action, including both
exhaust ed and unexhausted clains, would not be dismissed inits entirety w thout
prejudi ce, rather than sinply dismssing wthout prejudice unexhausted cl ai ms.
Jenkins v Toonmbs (1999, WD M ch) 32 F Supp 2d 955.

Where prisoner is pursuing only nonetary damages and prison grievance
procedure does not provide for nmonetary relief, exhaustion requirenment of 42
USCS § 1997e(a)(1l) does not apply. Davis v Wehrer (1999, ED Ws) 32 F Supp 2d
1078.

Inmate's Bivens claimagainst federal correctional institution officials was
subject to 42 USCS § 1997e(a), and thus he was required to exhaust institutiona
admi ni strative renedies before bringing suit in federal court, even though he
was seeking noney damages and institution could not provide nonetary relief.
Sal l ee v Joyner (1999, ED Va) 40 F Supp 2d 766

42 USCS § 1997e(e) operated as bar to inmate's cl ai ns under ADA and
Rehabilitation Act, to extent that inmate asserted clains for nental or
emotional injury. Cassidy v Indiana Dep't of Correction (1999, SD Ind) 59 F Supp
2d 787, affd (2000, CA7 Ind) 199 F3d 374, 10 AD Cas 106

If inmate had attenpted to use adnministrative grievance procedure within
30-day tine limt, as claimed, but received no response, such that he was unabl e
to appeal because of regulation requiring witten resolution of clainms before
appeal s process could be used, then inmate woul d have exhausted his "avail abl e"
adm ni strative renedies, as required by 42 USCS § 1997e(a). Taylor v Barnett
(2000, ED Va) 105 F Supp 2d 483.

In cases governed by provisions of 42 USCS § 1997e(a), prisoner nust
denpnstrate that all available adm nistrative renedi es have been exhaust ed.
Rivera v Garcia (2000, DC Puerto Rico) 192 FRD 57.

In forma pauperis prisoner's failure to exhaust adninistrative renedi es does
not constitute failure to state claimunder 42 USCS § 1997e(a). Henry v Med. Dep
't at SCl-Dallas (2001, MD Pa) 153 F Supp 2d 5583.

Di smi ssal was mandatory, where prisoner failed to exhaust avail able
adm ni strative renedi es, even though prisoner attenpted to overcone the
exhaustion requirenent by insisting that prisoner never received copy of the
jail handbook and, therefore, was unaware of procedure set forth for filing
grievance; while it was not entirely clear whether prisoner knew of the
exi stence of conplaint forms, there was no indication that prisoner had nade any
effort to subnit any formof witten conplaint. Floyd v Shel by County (2001, WD
Tenn) 197 F Supp 2d 1101.

In an action by inmates for damages based on the violation of their civi
rights by prison officials, under Prison Litigation Reform Act, 42 USCS § 1997e,
even when the inmates sought relief not available in grievance proceedi ngs,
not abl y nmoney damages, exhaustion was a prerequisite to suit for all actions
brought with respect to prison conditions. Wbb v Goord (2002, SD NY) 192 F Supp
2d 208.

Inmate's clains of retaliation against certain prison officials were
di smi ssed under 42 USCS § 1997e(a) where inmate failed to exhaust available
admini strative renedi es by chall enging term of special confinement and failed to
al | ege any cogni zabl e basis for hol ding supervising prison officials liable.

Ri chardson v Hill man (2002, SD NY) 201 F Supp 2d 222.

Exhausti on requirenent of Prison Litigation Reform Act of 1995 (42 USCS 8§
1997e(a)) applies to all inmate suits about prison |life, whether they involve
general circunstances or particul ar epi sodes, and whether they allege excessive
force or sone other wong; disnissal of any claimof excessive force by prison
inmate is mandated if inmate has failed to exhaust his adninistrative renedies
with respect to that claim Wiite v Sassi (2002, SD NY) 202 F Supp 2d 195.



Litigants who file prison condition actions after rel ease from confi nement
are no longer prisoners for purposes of 42 USCS § 1997e(a) and, therefore, need
not satisfy its exhaustion requirenents. Mrris v Eversley (2002, SD Ny) 205 F
Supp 2d 234.

Prisoner failed to file grievance for all eged denial of nedical treatnent,
and so prisoner failed to exhaust his adm nistrative renmedi es. Rodriguez v Hahn
(2002, SD NY) 209 F Supp 2d 344.

After prison superintendent denied prisoner's claimof excessive force,
pri soner then subnitted appeal statenent to central office review comittee
(CORC); however, nerely subnmitting appeal statenent was insufficient for
exhaustion of available renedies without final disposition from CORC. Rodriguez
v Hahn (2002, SD NY) 209 F Supp 2d 344.

Former county jail inmate was ordered to show cause why 42 USCS § 1983 cl ains
agai nst county board of supervisors arising frominmte's fall in county jail
ki tchen and subsequent care and treatnment should not have been di sm ssed for
failure to exhaust adm nistrative renmedi es under 42 USCS § 1997e(a), where court
'"s pretrial order did not reflect that inmate had exhausted adm nistrative
remedies. Smith v Bd. of County Conmirs (2002, DC Kan) 216 F Supp 2d 1209.

Corrections officers' notion for sumary judgnent was granted and i nmate's 42
USCS § 1983 civil rights conplaint was disnissed without prejudice because,
while inmate wote to superintendent and contacted i nspector general's office,
inmate failed to exhaust administrative renmedies, neither filing fornal
grievance nor properly initiating harassment grievance procedure. Houze v
Segarra (2002, SD NY) 217 F Supp 2d 394.

VWere inmate all eged wongful supervision and training of corrections
of ficers, but there was no grievance procedure available to i nmate, governnent
was required to advise innate of whether adm nistrative renedies were avail abl e.
Barnard v D.C. (2002, DC Dist Col) 223 F Supp 2d 211.

Detainee's 42 USCS § 1983 claimagainst jail officers failed as clains were
not exhausted as required under Prison Litigation Reform Act, except as to claim
that denial of phone access interfered with detainee's bail rights, and this
claimfailed as mail was reasonable alternative. Sinpson v Gallant (2002, DC M)
223 F Supp 2d 286.

Def endant jail and sheriff interfered with plaintiff detainee's ability to
exhaust in three ways; first, because of absence of any legal materials at jail,
det ai nee was unable to | earn about newmy enacted Prison Litigation Reform Act
(PLRA) and its requirenent that he exhaust; second, even if detainee had known
about PLRA, absence of materials at jail about grievance procedure itself would
have prevented him from knowi ng how to fully exhaust; and third, when defendants
rejected detainee's grievance they advised himthat it was not grievable
situation, causing himnot to pursue matter further. Davis v M| waukee County
(2002, ED Ws) 225 F Supp 2d 967.

Because inmate did not attenpt to resolve his retaliation clainms informally,
nor did he file remedy request with warden and even though i nmate reasonably
bel i eved that attenpting to resolve his grievances at institutional |evel would
have been waste of time, he could not bypass those stages unless agency agreed
with him accordingly, inmate failed to exhaust his administrative renedies.
Jeanes v United States DQJ (2002, DC Dist Col) 231 F Supp 2d 48.

Cvil rights clainms of prisoner who partially failed to exhaust
adm nistrative renedies in prison grievance systemwere disnm ssed without
prejudi ce. Smeltzer v Hook (2002, WO M ch) 235 F Supp 2d 736 (criticized in
Hattley v Goord (2003, SD NY) 2003 US Dist LEXI S 4856).

Because grievance procedure applicable to innmate's claimconstituted all of
"avail abl e renmedi es,"” and that procedure nowhere required or provided for appea
of unanswered grievance, inmate had exhausted all avail able adninistrative
renedi es for purposes of Prison Litigation Reform Act. Abney v County of Nassau
(2002, ED NY) 237 F Supp 2d 278.



Prisoner's notion for reconsideration, which was based upon assertion that
prisoner did not need to exhaust grievance procedure renedi es because matters
were being reviewed by state inspector general, was deni ed because even if
matters were before inspector general, prisoner still had obligation to exhaust
avai |l abl e adm nistrative renmedies. Berry v Kerik (2002, SD NY) 237 F Supp 2d
450.

In suit by inmate against prison officials, where officials noved for
di sm ssal pursuant to Fed. R Civ. P. 12(b)(6) for failure to exhaust
adm ni strative remedi es under Prison Litigation Reform Act (PLRA), 42 USCS §
1997e(a), district court applied Second Circuit rule that failure to exhaust
admi ni strative renmedi es under PLRA was affirmative defense and thus not ground
for dismssal under Rule 12(b)(6) (although court noted that disnissal would
have been proper had failure to exhaust been readily apparent frominmate's
pl eadi ngs, and in such case, court would have di sm ssed case, sua sponte and
wi t hout prejudice). Torrence v Pesanti (2003, DC Conn) 239 F Supp 2d 230.

Inmate' s action under 42 USCS § 1983 against three corrections officers was
di sm ssed wi thout prejudice because innmate had not exhausted adninistrative
remedi es when i nmate had not gone through entire three | evel prison grievance
procedure set forth in N Y. Conp. Codes R & Regs. tit. 7, 8§ 701.7. Santos v
Hauck (2003, WD NY) 242 F Supp 2d 257

Were departnment of correctional services enployees noved to disniss inmate's
42 USCS § 1983 conpl aint pursuant to Fed. R Cv. P. 12(b)(6) on ground that
inmate failed to exhaust inmate's adm nistrative renedi es as required by 42 USCS
§ 1997e(a), part of Prison Litigation Reform Act of 1995, enployees' notion was
properly construed as notion to dismiss conplaint for lack of jurisdiction over
subject matter pursuant to Fed. R Cv. P. 12(b)(1) because enpl oyees were
rai sing challenge to court's jurisdiction. Harris v Totten (2003, SD NY) 244 F
Supp 2d 229 (criticized in Arnold v Goetz (2003, SD NY) 245 F Supp 2d 527).

Department of correctional services enployees' Fed. R Cv. P. 12(b)(1)
notion to dismss inmate's 42 USCS § 1983 conpl aint was granted and conpl ai nt
was di smissed without prejudice to inmate refiling it once innmate exhausted
inmate's administrative renedies where (1) inmate conceded that inmate did not
present inmate's clains through i nmate grievance procedure, even though inmate
was aware of its existence, (2) inmte's various letters to superintendent did
not satisfy exhaustion requirenent of 42 USCS § 1997e(a), part of Prison
Litigation Reform Act of 1995 (PLRA), because innmate failed to foll ow
establ i shed grievance procedures, (3) innmate's subsequent filing of grievance
did not satisfy exhaustion requirenment because there had been no fina
di sposition of grievance at administrative level, and PLRA required inmate to
exhaust administrative renmedies prior to conmencing federal action, and (4)
inmate put forth no additional arguments or evidence that excused inmate's
failure to exhaust adm nistrative renedies. Harris v Totten (2003, SD NY) 244 F
Supp 2d 229 (criticized in Arnold v Goetz (2003, SD NY) 245 F Supp 2d 527).

As inmate nmade no attenpt to initiate and follow to end prescribed grievance
procedures, any responsive action taken by state departnent of correction to
resol ve problem brought to its attention, regardless of its source or who took
part in its resolution, could not be basis for determ ning that exhaustion
requi rement was satisfied; inmate was obliged to exhaust administrative
procedures and she did not; consequently, inmate's Ei ghth Amendnent clai m should
have been disnissed due to her failure to satisfy exhaustion requirenent of 42
USCS § 1997e(a). Hock v Thi pedeau (2003, DC Conn) 245 F Supp 2d 451

Court denied correction officers’ motion to dismss inmte's 42 USCS § 1983
action under Fed. R Civ. P. 12(b)(1), holding that inmate's failure to exhaust
adm nistrative renedies in accordance with Prison Litigation Reform Act, 42 USCS
§ 1997e(a), did not divest federal court of jurisdiction, as defendant's claim
that inmate failed to conply with exhaustion requirenment was properly assessed
as affirmative defense. Arnold v Goetz (2003, SD NY) 245 F Supp 2d 527.



Because of anmbiguity concerning inmate's efforts to conpl ete exhaustion
process, as required by 42 USCS § 1997e(a), part of Prison Litigation Reform Act
of 1995, before filing his Ei ghth Anendnent clainms agai nst several prison
guards, prison guards' summary judgrment notion was denied. Evans v Jonat han
(2003, WD NY) 253 F Supp 2d 505.

Inmate did not file prison grievance until after inmate had brought civi
rights suit in federal court; therefore, inmate had failed to exhaust avail abl e
remedi es and clains were subject to dismssal on summary judgnent. Rivera v
Goord (2003, SD NY) 253 F Supp 2d 735.

District Court did not need to address issue of whether prison nurse's acts
arose to level of deliberate indifference, or whether she was entitled to invoke
qualified i munity, because Court concluded that inmate did not exhaust his
avail abl e administrative renedies, as required by 42 USCS 1997e(a). Long v Lafko
(2003, SD NY) 254 F Supp 2d 444.

For purposes of Prison Litigation Reform Act of 1995, District Court hol ds
that if nonexhaustion of prisoner's clains is clear fromface of conplaint (and
i ncor porated docunents), notion to dismss pursuant to Fed. R Civ. P. 12(b)(6)
for failure to exhaust should be granted. McCoy v Goord (2003, SD NY) 255 F Supp
2d 233.

For purposes of Prison Litigation Reform Act of 1995, District Court holds
that if nonexhaustion is not clear fromface of prisoner's conplaint, defendant
's notion to disnmiss should be converted, pursuant to Fed. R Cv. P. 12(b), to
one for summary judgnent limted to narrow i ssue of exhaustion and relatively
strai ghtforward questions about prisoner's efforts to exhaust, whether renedies
were avail abl e, or whether exhaustion mght be, in very linited circunstances,
excused. McCoy v Goord (2003, SD NY) 255 F Supp 2d 233.

Prison officials' Fed. R Civ. P. 12(b)(6) notion to disniss forner state
inmate's 42 USCS § 1983 cl ains was converted to sumary judgnent notion where it
was not clear fromface of conplaint whether inmate failed to exhaust avail able
prison grievance procedures as required by 42 USCS § 1997e(a), and court was
required to ook to extrinsic materials to determ ne exhaustion McCoy v Goord
(2003, SD Ny) 255 F Supp 2d 233.

Pursuant to 42 USCS § 1997e(a), former inmate failed to exhaust avail able
admi ni strative renedies before bringing civil rights clains against prison
of ficial and enpl oyees where inmate had only appeal ed di sciplinary determ nation
and had not filed grievances for all of clains raised. McCoy v Goord (2003, SD
NY) 255 F Supp 2d 233.

Prisoner's constitutional clains against certain correctional enployees were
di smi ssed for failure to exhaust admi nistrative renedies as required under 42
USCS § 1997e where prisoner failed to specifically conplain about their action
or inaction during either step of prison's two-step grievance procedure.
Thonpson v Eason (2003, ND Tex) 258 F Supp 2d 508.

Pri soner had exhausted avail able administrative renedi es for purposes of 42
USCS § 1997e where conpl ai nt about one correctional enployee's action was raised
in both steps of two-step grievance procedure and prisoner may have assuned that
rai sing conpl ai nt about another correctional enployee in first step of grievance
procedure was sufficient. Thonpson v Eason (2003, ND Tex) 258 F Supp 2d 508.

Inmate did not exhaust inmate's administrative renmedies at appropriate tine
where inmate filed grievance six weeks after filing civil rights action alleging
Ei ght h Anmendrent viol ati ons. Burgess v Mrse (2003, WD NY) 259 F Supp 2d 240.

Prisoner's Fourth Amendnent claimarose while prisoner was incarcerated and
was directly related to prisoner's incarceration, so prisoner was required to
exhaust adm nistrative remedi es pursuant to Prison Litigation Reform Act of
1995. Morgan v Maricopa County (2003, DC Ariz) 259 F Supp 2d 985.

In 42 USCS § 1983 action by inmate agai nst doctors alleging alleging
deliberate indifference to his nedical needs in violation of U S. Const. anend.
VI, doctors' motion to dismss pursuant to, inter alia, 42 USCS § 1997e(a) and



(c), 28 USCS § 1915(e)(2)(B)(i), and Fed. R Civ. P. 12(b)(1) was deni ed where
i nmat e exhausted his adm nistrative renedies as required by 42 USCS § 1997e(a)
due to his conplaints about not receiving proper nedical care and all eging

i mproper transfer. Sulton v Wight (2003, SD NY) 265 F Supp 2d 292.

One cl ass nenber's exhaustion of administrative remedi es satisfied exhaustion
requi rement of Prison Litigation Reform Act, 42 USCS § 1997e(a), as to entire
class. Lewis v Washington (2003, ND Ill) 265 F Supp 2d 939.

In inmate's action agai nst prison officials alleging violation of his
constitutional rights due to officials' application of prison directive
prohi biting inmates fromreceiving or possessing obscene nmaterial, inmate failed
to exhaust his administrative renmedi es pursuant to 42 USCS § 1997e(a) regarding
his as applied challenge to prison officials' prison reading |ibrary purge.
Cine v Fox (2003, ND WVa) 266 F Supp 2d 489

4.5. Grounds

Innmate's allegation that he was not "breathing normally" during tine cel
wi ndows were shut, and that he needed to use his inhaler to help himbreathe
normal |y, was insufficient assertion of physical injury to maintain suit under
42 USCS § 1997e to recover for alleged mental or enotional injury. Sarro v Essex
County Correctional Facility (2000, DC Mass) 84 F Supp 2d 175.

County jail inmate could not recover conpensatory damages for enotiona
distress arising fromalleged assault by guards, where inmate's counsel in §
1983 action sent letter to opposing counsel waiving inmate's clainms for physica
injury, and inmate was required by 42 USCS § 1997e to show physical injury to
claimmental or enotional injury. Jessany v Ehren (2001, SD NY) 153 F Supp 2d
398.

5. --Particular circunstances

Under 42 USCS § 1997e(a) as anmended by Prison Litigation Reform Act of
1995--whi ch requires prisoner to exhaust "such adninistrative renedies as are
avai |l abl e" before suing over prison conditions--a prisoner who seeks only noney
damages must conplete prison adninistrative process even though the process has
no provision for recovery of nobney damages. Booth v Churner (2001) 532 US 731
149 L Ed 2d 958, 121 S O 1819, 2001 CDOS 4277, 2001 Daily Journal DAR 5257,
2001 Colo J C A R 2679, 14 FLWFed S 281, 69 USLW 4387.

In cases covered by 42 USCS 8§ 1997e(a)--which precludes bringing of any
action with respect to prison conditions under 42 USCS § 1983, or any other
federal law, by state prisoner confined in any jail, prison, or other
correctional facility until available adninistrative renedi es are exhausted- - al
avai | abl e renedi es, including those that do not neet federal standards or are
not plain, speedy, and effective, nust be exhausted; even when prisoner seeks
relief not available in grievance proceedi ngs, notably noney danages, exhaustion
is prerequisite to suit. Porter v Nussle (2002) 534 US 516, 152 L Ed 2d 12, 122
S & 983, 2002 CDOS 1753, 15 FLWFed S 121

Pro se prisoner's 42 USCS § 1983 conpl aint was properly dism ssed where
prisoner had failed to pursue prison grievance proceedi ng authorized by forner
version of 42 USCS § 1997e after court order requiring that prisoner exhaust
prison remedi es on pain of dismissal with prejudice. Lay v Anderson (1988, CA5
La) 837 F2d 231.

Inmate' s personal injury claimunder 42 USCS § 1983, which was based on
al l eged deliberate indifference to her medi cal needs after she slipped and fel
in prison, was properly dism ssed under 42 USCS § 1997e, where adm nistrative
remedi es coul d have afforded nonetary relief sought, and inmate failed to
exhaust adm nistrative renedies. Marsh v Jones (1995, CA5 La) 53 F3d 707.

Federal prisoner who brought civil rights action alleging violations of
Ei ght h Amendrment was required to exhaust prison adninistrative renedi es under 42
USCS § 1997e. Garrett v Hawk (1997, CA10 Col 0) 127 F3d 1263, 1997 Colo J C AR



2635.

For purposes of exhaustion requirenment under 42 USCS § 1997e, federa
prisoners pressing Bivens clains against federal officials need not pursue
prison renmedi es when they are seeking exclusively nonetary relief, and no prison
renedi es afford nmonetary relief. Whitley v Hunt (1998, CA5 Tex) 158 F3d 882, 42
FR Serv 3d 121.

42 USCS § 1997e(a) required prisoner to subnmit his claims for nonetary and
injunctive relief through avail able prison grievance program even if relief
offered by that program did not appear to be "plain, speedy, and effective,"
before filing clains in federal court, and judicially created futility and
i nadequacy doctrines would not survive mandatory exhaustion requirenent.

Al exander v Hawk (1998, CAl1l Fla) 159 F3d 1321, reh, en banc, den (1999, CAll
Ga) 1999 US App LEXIS 9153 and (criticized in Fever v Booker (1999, CAl10 Kan)
1999 Colo J C A R 1455).

Prisoner's 42 USCS § 1983 action seeking damages for alleged cruel and
unusual puni shment when state refused to authorize back surgery and instead
recommended conservative approach including exercise and physi cal therapy was
properly dism ssed under 42 USCS § 1997e, where prisoner did not exhaust
adm ni strative renedies for conplaints regardi ng deficient nedical care, and
prisoner's claimthat he sought only noney damages or that exhaustion would be
futile would not alter exhaustion requirenments under 8§ 1997e. Perez v W sconsin
Dep't of Corrections (1999, CA7 Ws) 182 F3d 532

Exhausti on of administrative renedi es under 42 USCS § 1997e(a) is not
required if prisoner's 42 USCS § 1983 cl ai m seeks only noney damages and
correctional facility's adm nistrative grievance process does not allow for such
an award. Runmbles v Hi Il (1999, CA9 Cal) 182 F3d 1064, 99 CDCS 5232, 99 Daily
Journal DAR 6703.

Al t hough under 42 USCS § 1997e prisoners nust exhaust prison's grievance
procedures before filing suit in federal court even though damages remedy sought
is not available renmedy in adm nistrative process, innmate who was raped
substantially conplied with exhaustion requirenent as result of nunerous
conplaints he filed with prison officials and contacts he had with prison
of ficials about injury, where § 1997e(a) was not yet |aw when rape occurred or
conpl aints were made. Watt v Leonard (1999, CA6 Chio) 193 F3d 876, 1999 FED App
356P.

Prisoner's 42 USCS 8 1983 excessive force claiminvolved a "prison condition"
within the nmeaning of 42 USCS § 1997e(a). Freeman v Francis (1999, CA6 Ohio) 196
F3d 641, 1999 FED App 372P

Inmate did not fail to exhaust his administrative remedies as required by 42
USCS § 1997e when he failed to sign or date his grievance form where directions
to sign and date grievances were not included in witten requirenents in
grievance standard operating procedures for prison, and neither did inmate fai
to exhaust administrative remedies when he failed to file appeal after being
tol d unequi vocal ly that appeal of an institutional-Ievel denial was precluded.
MIller v Tanner (1999, CAll Ga) 196 F3d 1190, 13 FLWFed C 166

For purposes of claimunder 42 USCS § 1997e, even if prisoner did file
initial grievance, he was required to continue to next step in grievance process
within proper time frame, if no response was received fromprison officials or
if prisoner was not satisfied with response; inmate cannot sinply fail to file
gri evance or abandon process before conpletion and cl ai m he has exhaust ed
remedies or that it is futile for himto do so. Hartsfield v Vidor (1999, CA6
M ch) 199 F3d 305, 1999 FED App 406P

In 42 USCS § 1983 action by inmate alleging that he was assaulted by
corrections officer, where claimarose before passage of PLRA but clai mwas
filed after effective date, exhaustion precondition was satisfied by substanti al
conpliance with applicable adnministrative process, where inmate participated in
four investigations of corrections officers' actions. WIff v More (1999, CA6



Ohi o) 199 F3d 324, 1999 FED App 410P

I nmat e seeking only nonetary relief in 42 USCS § 1983 action was not required
to exhaust administrative renmedies prior to filing suit, where prison grievance
procedure did not permit an award of monetary damages. Wight v Hollingsworth
(2000, CA5 Tex) 201 F3d 663.

Inmate was required to exhaust administrative procedures under 42 USCS §
1997e(a), even where procedures did not provide himw th nonetary relief he
sought in his civil rights action alleging excessive force. Booth v Churner
(2000, CA3 Pa) 206 F3d 289 (criticized in Gannattasio v Artuz (2000, SD NY)
2000 US Di st LEXI S 3907).

District court erred in disnmissing prisoner's 42 USCS § 1983 conplaint for
failure to exhaust administrative remedi es under 42 USCS § 1997e(a) because he
did not name warden or conm ssioner in two administrative grievances, as §
1997e(a) required prisoner to provide only as much rel evant information about
his clains, including the identity of those directly involved in the alleged
deprivations, as prisoner reasonably could provide. Brown v Sikes (2000, CAll
Ga) 212 F3d 1205, 13 FLWFed C 682.

I nmat e asserting constitutional clainms related to his private prison industry
wor k assi gnnent was not required to exhaust adninistrative renedi es under 42
USCS § 1997e(a), to extent that i nmate sought noney danages, as no
adnmi ni strative procedures were available to provide nonetary relief. Mller v
Menghi ni (2000, CA10 Kan) 213 F3d 1244.

Prisoner did not satisfy his burden of showi ng that he exhausted avail abl e
adm ni strative renedies as required by 42 USCS § 1997e(a), where although
prisoner submitted to court evidence indicating that his admnistrative remedies
to at | east one of his clains may have been exhausted before he filed his 42
USCS § 1983 action, prisoner neither attached this evidence to his § 1983
conplaint nor alleged full exhaustion in his conplaint. MAl phin v Mrgan (2000,
CA8 Ark) 216 F3d 680.

Inmates' 42 USCS § 1983 cl ai mchal l engi ng conditions of confinenent was
properly dism ssed under 42 USCS § 1997e(a) for failure to exhaust avail able
prison administrative renedi es, where prison grievances were in process when
suit was filed, and sone of clains were not fully exhausted at time district
court dism ssed action without prejudice. Gaves v Norris (2000, CA8 Ark) 218
F3d 884.

Prisoner's allegation that prison's restrictions on prisoners' unnonitored
tel ephone calls violated their constitutional rights was properly disnm ssed
under 42 USCS § 1997e, where prisoner did not plead that he exhausted al
admini strative renedi es, but instead averred that there were no avail able
adnmi ni strative renedies and that any administrative renedies clained to exist
were a sham as there was no futility exception to PLRA exhaustion requirenent.
Massey v Wheel er (2000, CA7 111) 221 F3d 1030.

Pri soner was not prevented fromclaimng he had religious beliefs from
combi nati on of Buddhismand Christianity, for purposes of inmate's request for
pastoral visit by Christian minister after inmate called hinself Buddhist for
pur poses of receiving special diet, on basis that inmte failed to adequately
explain during adm nistrative appeals that he had beliefs in both Christianity
and Buddhism as litigant's failure to raise religious beliefs issue during
admini strative appeal was not failure to exhaust administrative renmedi es under
42 USCS § 1997e(a), where prison did not require inmates to regi ster under a
certain religion for purposes of receiving pastoral visits. Kikumura v Hurl ey
(2001, CA10 Col 0) 242 F3d 950, 2001 Colo J C A R 1350.

I nmat es chal | engi ng practice by which prison and jail granted one phone
conpany the exclusive right to provide tel ephone service to inmates in return
for 50 percent of revenues generated by service failed to exhaust their
administrative renmedi es as required by 42 USCS 8 1997e(a), notw thstandi ng
i nmates' claimthat they had no renedy agai nst exorbitant phone bills, as court



woul d reject "futility" exception to requirenent of exhaustion. Arsberry v State
(2001, CA7 II1) 244 F3d 558, 2001-1 CCH Trade Cases P 73205.

Al'legations in notion to reinstate 42 USCS § 1983 action were sufficient to
rai se inference that prisoner had exhausted his "avail abl e" renmedies, where
prisoner clained that he had requested in witing adm nistrative forns for
filing a grievance but Department of Corrections did not respond to his requests
for forms. MIler v Norris (2001, CA8 Ark) 247 F3d 736

District court's refusal to dism ss excessive force claimof inmates agai nst
corrections officers on exhaustion grounds under 42 USCS § 1997e(a) was not
erroneous, where inmates provi ded docunentation of their efforts to pursue
grievance process of prison to its conpletion, and chall enged conduct either
predated effective date of PLRA or occurred al nost sinultaneously. Curry v Scott
(2001, CA6 Chio) 249 F3d 493, 2001 FED App 139P

Chal l enge to drug testing procedures in prison is made "with respect to
prison conditions", for purposes of exhaustion requirement under 42 USCS § 1997e
(a). Gano v Goord (2001, CA2 NY) 250 F3d 146

Innmate's claimthat he was beaten by prison guards was not exenpt from PLRA s
exhaustion requirenent; an exception for particularized instances of force
directed at specific i nmate woul d be cunbersone to apply, assault by prison
guard coul d be by-product of systemi c problens and nmanagenent failure, rather
than random act of violence, restricting frivolous clainms was not only purpose
or benefit of 42 USCS § 1997e, and requiring adm nistrative review did not
foreclose prisoner's ability to file suit, but rather created necessary
precondition. Smth v Zachary (2001, CA7 II1) 255 F3d 446.

Pri soner who had delay in treatnment of abdom nal hernia and who failed to use
prison's four-step adm nistrative review procedure to raise grievance regardi ng
his nedical care failed to exhaust administrative renedi es under 42 USCS § 1997e
(a), notwithstanding clainms that grievance procedure could not provide prisoner
wi th noney danmages, which was only formof relief sought, and that prison
war dens woul d have dual status as decision-nmakers in grievance proceedi ngs and
as defendants in prisoner's lawsuit, where prisoner offered no evidence of bias.
Massey v Hel man (2001, CA7 I11) 259 F3d 641, reh den (2001, CA7 IIl1) 2001 US App
LEXI S 21759.

Prisoner's 42 USCS § 1983 action was properly disnissed because he failed to
exhaust admi nistrative renedi es under 42 USCS § 1997e, notw t hstandi ng prisoner
'"s clains that he did not need to exhaust admnistrative renedies if noney
danmages were unavail abl e through grievance procedure, and that he substantially
conplied with administrative procedures by filing a Step One gri evance, which
put prison on notice of his conplaint, but he did not pursue grievance renedy to
concl usion, as required by statute. Wight v Hollingsworth (2001, CA5 Tex) 260
F3d 357.

Prisoner's action was properly dism ssed pursuant to 42 USCS § 1997e(a),
wher e al though prisoner stated that his counselor refused to give hima
grievance form prisoner did not allege that there was no ot her source for
obtaining a grievance formor that he nade any other attenpt to obtain a formor
to file a grievance without a form Jones v Smith (2001, CA6) 266 F3d 399, 12 AD
Cas 511, 2001 FED App 338P, reh den (2001, CA6) 2001 US App LEXI S 26406.

Prisoner failed to exhaust renedies within nmeaning of 42 USCS § 1997e, where
al t hough § 1997e was enacted several nonths after inmate was injured by beatings
by guards, inmate never submitted formal, witten conplaint within 20 days of
al | eged of fense or demponstrated valid reason for delay, as required by prison's
grievance policy. McCoy v Glbert (2001, CA7 Il1) 270 F3d 503, reh den (2002,
CA7 111) 2002 US App LEXI S 1089

Claimby inmate who alleged he was not pernmitted to attend Jew sh services
and possess Jewi sh items was barred by 42 USCS 8 1997e(a), where inmate fail ed
to exhaust his avail able adm nistrative renedi es. \Wal ker v Maschner (2001, CA8
lowa) 270 F3d 573, reh, en banc, den, reh den (2002, CA8) 2002 US App LEXI S 357.



Exhaustion requirenents of PLRA did not apply to prisoner's retaliation
clains. Morales v Mackal m (2002, CA2 Ny) 278 F3d 126

Prison inmate's clains of verbal abuse, and his claimthat he was forced to
once beg for food that he eventually received, were not actionable because
neither claimalleged physical injury to inmate. Cal houn v Hargrove (2002, CA5
Tex) 312 F3d 730.

Di smissal of inmates' action under 42 USCS § 1983 was affirnmed because
i nmat es di d not exhaust their adm nistrative renedies as required by Prison
Litigation Reform Act, 42 USCS § 1997e(a), because exhaustion requirenment was
applicable even if inmates were seeking noney damages. Beaudry v Corr. Corp. of
Am (2003, CA10 Ckla) 331 F3d 1164.

I nmat e chal | engi ng grooning policies of prison did not exhaust his
admi ni strative renedi es under 42 USCS § 1997e, where although inmate conpl ai ned
to three prison officials, and warden told prisoner to file in court, no
unequi vocal statement was nade that prisoner had exhausted the prison's
gri evance procedures, no one alleged that prisoner risked discipline if he
pursued grievance, and prisoner in fact did file an informal conplaint with his
unit manager, and after receiving a negative response, filed an initial |eve
formal grievance and appeal. Jackson v District of Colunbia (2001, App DC) 254
F3d 262.

Prisoner was required by 42 USCS § 1997e(a) to exhaust his adninistrative
remedi es before bringing § 1983 action, where prisoner brought action alleging
that prison officials had endangered himby identifying himas honosexual and
child nmolester to prison population and then failed to protect himfrom attacks,
and argued that exhaustion of adninistrative renedi es was not necessary because
assaults did not constitute "prison condition" under statute, because prisoner's
action, which arose under federal |aw, enconpassed effects of actions by state
corrections officials. Morgan v Arizona Dep't of Corrections (1997, DC Ariz) 976
F Supp 892 (criticized in Plasencia v California (1998, CD Cal) 29 F Supp 2d
1145) .

Pro se federal inmate's Bivens claimalleging Eighth Arendrment violation of
his right to nedical and mental health treatnent is disnissed for failure to
conpl ete admini strative exhaustion of claim although no court has yet squarely
rul ed that new exhaustion requirement of 42 USCS § 1997e is applicable to this
type of claim because it is clear that Bureau of Prisons' 4-step process for
resol ution of prisoner conplaints could be used to resolve innmate's conplaint.

G bbs v Bureau of Prison Ofice (1997, DC Mi) 986 F Supp 941.

Prisoner's suit conplaining about humiliating strip search is not subject to
di smi ssal under 42 USCS § 1997e(e), even though he has not pursued in-house
gri evance procedure, where his conplaint alleges single incident and seeks nobney
damages, because 8§ 1997e(e) exhaustion requirenent is inapplicable since
gri evance procedure does not allow recovery of nonetary danmages. Hollinon v
DeTella (1998, ND IIl) 6 F Supp 2d 968.

Inmate's 8§ 1983 claimfor nonetary danages premi sed on allegations that he
recei ved i nadequate nedical care survives but injunctive aspect of case is
di sm ssed, where inmate failed to follow through with grievance by filing it
with grievance officer, because 42 USCS § 1997e(a) requires exhaustion of prison
admi ni strative renedi es when avail able, and injunctive relief was avail abl e
t hrough gri evance process. Russo v Palner (1998, ND I1l) 990 F Supp 1047.

Inmate's § 1983 conplaint is dismssed without prejudice pursuant to 42 USCS
§ 1997e(a), even though he has net statutory requirenents of 28 USCS § 1915(a),
filed Authorization with respect to filing fee, and been granted request to
proceed in forma pauperis, because his "failure-to-protect” claimis grievable,
and he has not exhausted his adm nistrative renedies regarding it. Soto v El ston
(1998, WD NY) 993 F Supp 163.

Inmate's 8§ 1983 due process claimis disnissed without prejudice for failure
to exhaust avail able state administrative renedi es, even though renedy avail abl e



under state code of regul ati ons does not explicitly provide for nonetary relief
and inmate prays for $ 5,000 conpensatory and $ 5,000 punitive danages in his
suit, because Congress recently anmended 42 USCS § 1997e(a) to del ete | anguage
maki ng exhaustion requirement dependent on effectiveness of state renedy. Spence
v Mendoza (1998, ED Cal) 993 F Supp 785, 98 Daily Journal DAR 4336 (criticized
in Plasencia v California (1998, CD Cal) 29 F Supp 2d 1145) and (criticized in
York v Huerta-Garcia (1999, SD Cal) 36 F Supp 2d 1231).

Even if prisoner's conplaint stated viable claimthat his constitutiona
rights had been violated, his § 1983 action was subject to dismssal for failure
to exhaust administrative renmedies, as required by 42 USCS § 1997e(a). Payton v
Horn (1999, ED Pa) 49 F Supp 2d 791.

Inmate's "failure to protect” claimis dism ssed without prejudice for
failure to exhaust administrative renmedies, even though federal administrative
remedy program does not authorize prison officials to grant nonetary and
declaratory relief that inmate seeks, because, based on |l egislative history,
best interpretation of 42 USCS § 1997e is one which requires exhaustion even
where inmate only seeks relief which cannot be obtai ned through adnministrative
procedures. Odunosu v Keller (1999, ND NY) 53 F Supp 2d 545.

Prisoner's 8 1983 excessive force clai magainst guards may proceed, even if
he cannot docunent his pursuit of admnistrative redress, because excessive
force claimdoes not address "prison conditions" and exhaustion of
adnministrative renedies is not required under 42 USCS § 1997e(a). Wight v Dee
(1999, SD NY) 54 F Supp 2d 199.

Inmate's pro se civil rights conplaint for noney damages under 8§ 1983 is
di smissed for failure to exhaust adm nistrative renedi es, where he all eges he
was deni ed prescribed drugs, nedical treatnent, and therapy needed for his
Hl V-positive condition during 6-day period, because conplaint relates to his
prison conditions, he clearly was famliar with adnm nistrative process for
filing grievances, having previously used it, but he did not first challenge
this alleged deprivation via that process as required under 42 USCS § 1997e(a).
Overton v C aussen (1999, DC Colo) 65 F Supp 2d 1165.

State inmate claimng retaliation against himin violation of First Amendnent
sufficiently all eged exhaustion of admnistrative remedi es under 42 USCS § 1997e
(a) with respect to rescission of offer of prison Iibrary enploynent, where he
mai ntai ned that he filed informal grievance with deputy superintendent, that it
was resolved in his favor, although no action had yet been taken on it, and that
there was no opportunity for further appeal. MG ath v Johnson (1999, ED Pa) 67
F Supp 2d 499.

Inmate's appeal of guilty finding in disciplinary proceeding to prison
superi ntendent satisfied exhaustion-of-admnistrative-renmedi es requirenent under
42 USCS 8§ 1997e with respect to claimof retaliatory discipline, despite claim
that he had to seek certiorari relief to satisfy statutory requirenent, since
state statute providing for certiorari relief was not adnministrative renedy
wi thin nmeaning of federal statute. Shabazz v Cole (1999, DC Mass) 69 F Supp 2d
177.

Federal prisoner's 8§ 1983 action alleging that he suffered various harnms and
damages as result of state corrections officials' refusal to act upon their
detainer/warrant in tinmely fashion anbunted to "civil action with respect to
prison conditions" wthin neaning of 42 USCS § 1997e(a), and, thus, was subject
to exhaustion requirements of statute. Onapolis v Lamanna (1999, ND Chio) 70 F
Supp 2d 809.

For purposes of exhaustion requirenent inmposed on inmate civil rights
litigation under 42 USCS § 1997e(a), excessive force by correctional officers
nost assuredly constitutes effects of actions by governnent officials on lives
of persons confined in prison. Diezcabeza v Lynch (1999, SD NY) 75 F Supp 2d
250.

I nmat es’ conpl ai nt about inadequate medical treatnent is disnmissed, where



inmate's request for admnistrative claimforns was tardy and i neffective, even
t hough nmoney damages they seek are unavail abl e through administrative procedure,
because i nmates have not yet even attenpted to exhaust administrative renedies
as required by 42 USCS § 1997e(a). Massey v Helman (1999, CD IIIl) 78 F Supp 2d
806.

Inmate's 8§ 1983 case alleging deliberate indifference to his nedical needs
may proceed in federal court, where New York attorney general now insists that
formal hearing procedures involving counsel and transcript record are not
avai l abl e under inmate grievance program because, regarding past and
irreducible injuries, grievance procedures are enpty formality and are not
"avail abl e" admi nistrative renmedy under 42 USCS § 1997e(a). Cruz v Jordan (1999,
SD NY) 80 F Supp 2d 109.

Inmate' s cl ai mconcerning | ost personal property nmust fail, where he failed
to exhaust his avail abl e adm nistrative remedi es when he onmitted to file appea
of initial disposition of his grievance, because 42 USCS § 1997e(a) provision
that "no action shall be brought" becones operative and requires dism ssal of
inmate's claim Gonzal ez Feliciano v Servicios Correccional es (2000, DC Puerto
Rico) 79 F Supp 2d 31

Inmate's § 1983 abuse cl ai magainst prison nental health counsel or and others
is dismssed without prejudice, even though it appears that he filed sonme sort
of conplaint with |egal services office, where he has not shown any conpliance
with grievance procedure outlined in standard operating procedures, because 42
USCS § 1997e(a) exhaustion requirenent applies to clainms of abuse or excessive
force. Dillard v Jones (2000, ND Ga) 89 F Supp 2d 1362

Fact that nonetary damages that prisoner sought were not avail abl e through
adm ni strative remedy schene did not elimnate requirenment under 42 USCS § 1997e
(a) that he exhaust his adninistrative renedi es before suing based on claimthat
his access to certain legal materials was intentionally delayed during course of
his then-pending civil suit against New York Department of Corrections. Royster
v United States (2000, SD NY) 91 F Supp 2d 626.

Inmate's § 1983 action against state seeking injunction and danmages for
personal injuries sustained while performng his duties as inmate el ectrician
was barred in its entirety under 42 USCS § 1997e(a), even though inmate coul d
not recover damages in state adm nistrative proceedi ngs. Thorp v Kepoo (2000, DC
Hawai i) 100 F Supp 2d 1258.

Fact that inmate conpl ai ning of medi cal care had been transferred to another
prison facility did not necessarily render noot requirenent of 42 USCSA § 1997¢e(
a) that he exhaust available adnmnistrative renedies before bringing § 1983
suit. Rodriguez v Senkowski (2000, ND NY) 103 F Supp 2d 131

Inmate failed to exhaust adninistrative renedies as required by 42 USCS §
1997e(a) before filing & 1983 cruel and unusual punishnent suit agai nst
correctional officers, thereby requiring disnissal of action, where inmate filed
action before filing appeal frominitial grievance response and before seeking
final adm nistrative review. Ahned v Sronovski (2000, ED Pa) 103 F Supp 2d 838.

Pri soners who chal | enged Departnent of Corrections' dismssal of their
conpl ai nt under inmate conplaint review system were not required to seek
declaratory ruling pursuant to state statute giving adm nistrative agencies
di scretionary authority to make declaratory rulings of issues raised by affected
parties in order to satisfy exhaustion requirement of 42 USCS § 1997e(a). Aiello
v Litscher (2000, Wb Ws) 104 F Supp 2d 1068.

Pri soner must pursue his claimthrough grievance programto adm nistrative
exhaustion, where he conplains of violation of his First Amendnent rights by
confiscation of newspaper, because it is claim"with respect to prison
condi tions" under 42 USCS § 1997e(a), and exhaustion is required even though
nonetary relief sought is unavail able through grievance procedure. Majid v
W hel m (2000, SD NY) 110 F Supp 2d 251

Inmate's § 1983 cl ai masserting i nadequate provision of educational prograns



is dismssed for failure to exhaust admi nistrative renedi es, where jai

mai ntai ns detailed formal grievance policy of which inmate never avail ed
hersel f, because term"prison conditions," as intended in 42 USCS § 1997e,

i ncludes quality and availability of institution's educational prograns,
activities, and opportunities. A NR v Caldwell (2000, MD Ala) 111 F Supp 2d
1294,

Inmate clainmng correctional captain beat himwhile interrogati ng hi mabout
allegedly fraternizing with fenale officer need not file prisoner grievance
before proceeding with § 1983 claim where there is no relief he could receive
t hrough administrative appeals process for this incident, because mandatory
exhaustion under 42 USCS § 1997e(a) in this case would be usel ess act wasting
time of both inmate and prison official. Wells v Payne (2000, ND Ind) 114 F Supp
2d 795.

Section 1983 Ei ghth Amendnent clai m of one-legged prisoner is disnissed, even
t hough he filed 2 inmate grievances in 1998, where neither alleged anything
other than disability discrimnation resulting in his being renmoved from prison
st orehouse position, because 42 USCS § 1997e requires himto exhaust
adm nistrative renmedies with respect to his clains of inadequate nedica
assi stance, inaccessible facilities, and unsafe conditions. Parkinson v CGoord
(2000, WD NY) 116 F Supp 2d 390.

State prisoner failed to exhaust administrative renedi es before filing suit,
as required by 42 USCS § 1997e(a), even if letter listing conplaints satisfied
requi rement of filing grievance conplaint, where suit was filed on sane date as
letter was sent, since prisoner did not give prison officials adequate tine to
i nvestigate and hear grievances raised in letter. G ahamv Perez (2000, SD NY)
121 F Supp 2d 317.

Death row inmates' "as applied" free-speech challenge to state corrections
departnment's policy prohibiting oral final statenents, and requiring instead
subm ssion of witten statenents to be read only after execution, was not
subj ect to exhaustion requirenment of 42 USCS § 1997e(a), where inmates
chal | enged actions that would occur both before and after their deaths, and,

t hus, chall enged actions did not exclusively concern "prison conditions." Treesh
v Taft (2000, SD Chio) 122 F Supp 2d 887.

Exhaustion requirement of 42 USCS § 1997e(a) did not apply to inmate's due
process cl ai magai nst correctional institution officials, where inmate's ability
to exhaust administrative renmedi es expired before enactnent of anended version
of Prisoner Litigation Reform Act that nmandat ed exhausti on of administrative
remedies. WIllians v WIKkinson (2000, SD Chio) 122 F Supp 2d 894, notion den, in
part, nmotion gr, in part, injunction gr, in part (2001, SD Chio) 2001 US Di st
LEXIS 1770.

Prisoner's § 1983 excessive force clainms may proceed, where state prison's
attenpt to fill void by establishing grievance process in its handbook is
unavai l i ng, because state department of corrections has failed to enact
adm nistrative remedy for grievances in state prison systemand thus there is no
"adm ni strative" remedy capabl e of being exhausted under 42 USCS § 1997e(a).
Concepcion v Morton (2000, DC NJ) 125 F Supp 2d 111

Pro se inmate's § 1983 action alleging that he was subjected to supervisory
i ndi fference, abuse of governnmental authority, conspiratorial abuses, excessive
uses of force, deliberate indifference to his serious nedical needs, failure of
officials to protect himfromknown dangers, and unlawful retaliation need not
be di smi ssed, even if complaint contains both exhausted and unexhausted cl ai ns,
where any attenpt by inmate to further exhaust such clainms under Adult Inmate
Gievance Procedure woul d be futile, because 42 USCS § 1997e(a) has not been
found by Fourth Circuit courts to inpose exhaustion of administrative renedies
as prerequisite to jurisdiction. Johnson v True (2000, WD Va) 125 F Supp 2d 186

Prisoner's 8§ 1983 claimof nmalicious use of force against himmy proceed,
even though grievance coordinator clainms he filed 2 separate grievance forns



that were returned to himfor failure to first file informal conplaint, because
prisoner has attached carbon copy of infornmal conplaint and original regular

gri evance form denonstrating, at |least facially, that he did exhaust his
administrative renedies prior to filing this suit. Velasco v Head (2000, WD Va)
166 F Supp 2d 1100.

“"No action shall be brought," as provided in 42 USCS § 1997e(a), extends to
clainms for nonetary damages. Rivera v Garcia (2000, DC Puerto Rico) 192 FRD 57.

Prison officials' notion to dismss is granted for inmate's failure to
exhaust adm nistrative renmedi es, where he allegedly was attacked and sodoni zed
by other inmates, even though prison grievance procedure does not provide for
nonet ary damages he seeks, because court is convinced, by |anguage and
| egi slative history of 42 USCS § 1997e, that Congress intended to make
exhausti on mandat ory when admi nistrative procedure is available and not only
when such procedure furnishes effective renedy. Torres v Al varado (2001, DC
Puerto Rico) 143 F Supp 2d 172, disnd without prejudice, judgment entered (2001,
DC Puerto Rico) 2001 US Dist LEXIS 12083.

Inmate's 8§ 1983 excessive force and deliberate-indifference-to-safety clains
are dismssed for failure to exhaust administrative renedies under 42 USCS §
1997e(a), even though he argues these are not clains "with respect to prison
conditions," where prisoner's safety is condition of confinement, because such
clains are subject to adninistrative exhaustion requirenent. Freytes v Laboy
(2001, DC Puerto Rico) 143 F Supp 2d 187.

Inmate' s adnmission that he failed to exhaust institutional renedies before
bringing 8§ 1983 action alleging that he was deprived of necessary nedica
treat ment mandat ed di smi ssal of action pursuant to 42 USCS § 1997e(a), even
t hough i nmate sought only nmoney damages and such relief could not be granted
adm nistratively. Sonds v St. Barnabas Hosp. Corr. Health Servs. (2001, SD NY)
151 F Supp 2d 303.

Prisoner did not satisfy requirenent of 42 USCS § 1997e that he exhaust
admini strative renmedi es before bringing civil rights suit with respect to prison
enpl oyee who was not identified or referred to in any of prisoner's prison
gri evances. G bbs v Bolden (2001, ED M ch) 151 F Supp 2d 854.

Inmate's multifaceted § 1983 conplaint will be dism ssed without prejudice,
where he asserts clains under First, Eighth, and Fourteenth Amendnents, sone of
whi ch he has exhausted and sone of which he has not, because plain | anguage of
42 USCS § 1997e(a), as well as legislative intent and policy reasons behind it,
conpel s "total exhaustion" rule. Rivera v Wiitman (2001, DC NJ) 161 F Supp 2d
337.

State inmate's grievances alleging that he had been sprayed with pesticide
sufficiently exhausted his adm nistrative remedi es under 42 USCS § 1997e(a)
agai nst personnel responsible for spraying, even though they were not
specifically named in grievances, where grievances presented rel evant factua
circumstances giving rise to potential claimand requested identities of
i ndi vi dual s responsi bl e for spraying pesticide, facts were investigated and
devel oped, and nothing indicated that officials would have done anything
differently if inmate had pursued nore specific clains agai nst those
individuals. Irvin v Zanora (2001, SD Cal) 161 F Supp 2d 1125.

Pregnant inmate's 8§ 1983 sexual assault claimw |l not be dism ssed under 42
USCS § 1997e(a), even though plaintiff inmate nmust exhaust administrative
renmedi es under statute, where record indicates she filed grievance form over
al l eged incident and prison failed to respond, because court finds she has
exhausted her adm nistrative renedies. Goode v Corr. Med. Servs. (2001, DC Del)
168 F Supp 2d 289.

Prisoner was required by 42 USCS § 1997e(a) to exhaust adm nistrative
remedi es before bringing 8§ 1983 action for damages related to prison conditions,
even though he contended that grievance procedure in place did not provide
adequate renedy. Serrano v Al varado (2001, DC Puerto Rico) 169 F Supp 2d 14.



Pro se inmate has habeas petition dism ssed without prejudice, and court
extends time for himto file adm nistrative appeal to regional director, where
inmate is trying, on his own, to arrange for kidney transplant, and it appears
i kely that excusabl e confusion has occurred, because he must be allowed to
exhaust adninistrative renedies as required by 42 USCS § 1997e. Cardona v Wnn
(2001, DC Mass) 170 F Supp 2d 131.

Prisoner's 8§ 1983 Eighth Amendnent claimis not barred pursuant to 42 USCS §
1997e(a), where he pursued his administrative remedies by filing grievance form
even though he allegedly failed to appeal rejection of his form because
corrections officials have presented insufficient evidence to suggest he was
adequately notified of rejection and his obligation to appeal. Santiago v Fields
(2001, DC Del) 170 F Supp 2d 453.

Inmate's § 1983 excessive-force claimis not barred by 42 USCS § 1997e(a),
where he filed grievance formover alleged incident but prison officials failed
to respond, because court finds that inmate has exhausted his adnministrative
renedi es. Amaro v Taylor (2001, DC Del) 170 F Supp 2d 460.

Fact that one inmate exhausted his admi nistrative remedies with respect to
claimat issue at prelimnary injunction hearing in inmates' class action
agai nst prison officials under 8§ 1983 regardi ng supernmaxi num prison conditions
was sufficient to satisfy exhaustion requirenment of 42 USCS § 1997e(a) for other
cl ass nmenmbers. Jones 'El v Berge (2001, WO Ws) 172 F Supp 2d 1128, injunction
gr, in part, notion gr (2001, WD Ws) 164 F Supp 2d 1096.

Inmate's § 1983 claimof deliberate indifference to his hepatitis infection
may proceed, even though he did not pursue internal grievance procedure to
hi ghest | evel of appeal, where he indicated during interview at second | eve
review that his concerns about | ack of treatnent had been addressed, because
i nmat e adequat el y exhausted his claimof inadequate nedical treatnent under 42
USCS § 1997e(a). Gomez v Wnslow (2001, ND Cal) 177 F Supp 2d 977

Even if inmate failed to exhaust administrative renmedies, his § 1983 claim
al  egi ng denial of access to courts was not subject to 42 USCS § 1997e(a), where
claimdid not relate to prison-w de policy categorizing photocopied currency as
contraband, but, rather, alleged that he was singularly subjected to
unconstitutional treatnment while all other prisoners with pendi ng drug charges
were permtted to receive photocopied currency. John v N.Y.C. Dep't of Corr
(2002, SD Ny) 183 F Supp 2d 619.

Inmate's failure to exhaust adm nistrative renedies before bringing § 1983
action alleging deliberate indifference to nedical needs warranted disnissal of
conpl ai nt under 42 USCS § 1997e(a), even if inmate had filed grievances to which
he received no reply, since he could have and shoul d have appeal ed grievance in
accordance with grievance procedures. Martinez v Wllianms (2002, SD Ny) 186 F
Supp 2d 353.

Innmate alleged nore than de mnims injury where he all eged he had been
sexual |y assaulted for two hours, suffered cuts, bruises and abrasions, and was
so physically ill that he vomted and was in shock for hours afterward. Kemner v
Henphill (2002, ND Fla) 199 F Supp 2d 1264.

Prisoner did not allege physical injury, but he did bring suit for alleged
violations of his First Amendnent rights, rather than for nental or enotiona
injury; accordingly, 42 USCS § 1997e(e) did not present obstacle to action
Cancel v Mazzuca (2002, SD NY) 205 F Supp 2d 128, reconsideration den, notions
rul ed upon (2002, SD NY) 2002 US Dist LEXI S 15201.

Inmate failed to set forth cause of action for alleged sexual harassnent by
prison guard and di sm ssal was proper when femal e guard all egedly peeped through
i nmat e’ s wi ndow and rmade obscene gestures, but there was no allegation of
physi cal injury. Johnson v Medford (2002, WD NC) 208 F Supp 2d 590, affd (2002,
CA4 NC) 37 Fed Appx 622.

Former county jail inmate's Ei ghth Anendnment inadequate conditions of
confinenent clains agai nst county board of supervisors were subject to dismssa



where inmate failed to show that delay in four or five occasions in providing
clean clothing or bedding caused i nmate any physical injury as required by 42
USCS § 1997e(e). Snmith v Bd. of County Conmirs (2002, DC Kan) 216 F Supp 2d
1209.

To extent inmate sought conpensatory and punitive damages prem sed upon
violation of his Ei ghth Amendnent right to be free fromcruel and unusua
puni shment, 42 USCS § 1997e(e) barred cl ai m because i nmate presented no evi dence
of physical injury resulting fromprison officials' alleged failure to protect
inmate fromother inmates. Wl ff v Hood (2002, DC O) 242 F Supp 2d 811

Def endants in inmate's excessive force suit were not entitled to sumary
j udgrment on grounds that inmate had not exhausted administrative renedies
pursuant to 42 USCS § 1997e(a), as inmate clainmed that inmate's habit was to
file grievance as to any incident that happened to inmate and that grievances
often were not responded to or were returned; although defendants alleged that
they were unable to find any record of grievance, that did not necessarily nean
that none was filed. Livingston v Piskor (2003, WD NY) 215 FRD 84.

Because adm nistrative process of Connecticut Department of Correction
provi ded prison officials with authority to take sone form of action in response
to inmate's conplaint, had she filed one, renedial schene was avail able to her
consequently, no futility exception could be read into 42 USCS § 1997e(a) under
t hese circumstances. Hock v Thi pedeau (2003, DC Conn) 245 F Supp 2d 451

In petitioner inmate's action challenging her transfer fromcomunity
confinenent center to prison in another state due to retroactively applied
Bureau of Prison's policy change, exhaustion of adnministrative renedies was not
requi red, because any such attenpt would be futile, as it was clear that claim
woul d be rejected by Bureau, given Bureaus insistence that former policy was
illegal. Howard v Ashcroft (2003, MD La) 248 F Supp 2d 518.

Where i nmate sued corrections officers under Ei ghth and Fourteenth Anendnents
for failure to protect inmate fromother prisoners, clainms were disnissed
wi thout prejudice for failure to exhaust admi nistrative renedi es under 42 USCS §
1997e(a); inmate apparently attenpted to bypass both initial state grievance
resol ution process and first |evel appeal. Labounty v Johnson (2003, WD NY) 253
F Supp 2d 496.

VWere inmate sued corrections officers for retaliation in violation of inmate
's First Amendnent rights by identifying innmate as gang nmenber after inmate
successful ly pursued grievance against officers, court declined to disniss claim
for failure to exhaust adninistrative renedi es under 42 USCS § 1997e(a);
di scovery was required to resolve i ssue whether innmate was precluded from
meani ngf ul appeal, as inmate's grievance had been consoli dated under another
prisoner's nane and i nmate was confused by initial decision in grievance
process. Labounty v Johnson (2003, WD NY) 253 F Supp 2d 496

Especially in light of inmate's prior experience in filing grievances, court
could not accept inmate's argunent that inmate's reporting of incident involving
inmate's altercation with corrections officer to prisoner volunteer group
constituted properly filed grievance with prison officials; thus, city's and
corrections officer's notion for sumary judgnent for failure to exhaust
adm nistrative renedies, as required by Prison Litigation Reform Act of 1996, 42
USCS 1997e(a), was granted. Harvey v City of Philadel phia (2003, ED Pa) 253 F
Supp 2d 827.

6. Hearing

Court erred in dismissing 42 USCS § 1983 action under Civil Rights of
Institutionalized Persons Act (42 USCS 8§ 1997 et seq.) without hol ding hearing
or giving notice of its intent to rule, where inmate who had reasonably and in
good faith pursued adm nistrative renedies pronptly attenpted to secure relief
fromprison authorities, and only because of prison's requirenent that prisoner
submit grievance letter rather than federal conplaint that tineliness became an



i ssue, and on remand prisoner should have opportunity to present evidence in
support of contention that grievance letter was nailed within 30 day limt
required by prison rule. Rocky v Vittorie (1987, CA5 La) 813 F2d 734, 93 ALR
Fed 699.

In absence of particularized averments concerni ng exhaustion of
admi ni strative renedi es showi ng nature of adnministrative proceeding and its
out come, 42 USCS § 1983 action nust be dismi ssed under 42 USCS § 1997e, as
district courts should not have to hold time-consum ng evidentiary hearings in
order to determ ne whether court should reach nmerits or decline under mandatory
| anguage of & 1997e. Knuckles El v Toonbs (2000, CA6 M ch) 215 F3d 640, 2000 FED
App 202P

7. Limtation on damages

42 USCS § 1997e(e) did not apply to action brought by prisoner after he was
rel eased on parole, as prisoner was no |longer "confined in a jail, prison, or
other correctional facility". Kerr v Puckett (1998, CA7 Ws) 138 F3d 321

42 USCS § 1997e(e) does not apply to First Amendnent clains, regardl ess of
formof relief sought, as deprivation of First Amendnent rights entitles
plaintiff to judicial relief wholly aside fromany physical, nental, or
emotional injury incurred. Canell v Lightner (1998, CA9 Or) 143 F3d 1210, 98
CDOS 3490, 98 Daily Journal DAR 4827

Claimby prisoner seeking conpensatory danages for nental or enotional harm
suffered for alleged violation of his First Arendnent rights to practice his
religion in prison was barred by 42 USCS § 1997e(e), where no physical injury
was al |l eged, but clains for nom nal damages were not barred by § 1997e(e), and
to the extent that prisoner's clainms for punitive damages were prem sed on
al l eged violation of his right to free exercise of religion rather than on any
enotional or nmental distress suffered as result of violation, clainms were not
barred under § 1997e(e). Allah v Al -Hafeez (2000, CA3 Pa) 226 F3d 247

Subsec. (e) of 42 USCS § 1997e requires nore than de nininis physical injury
before enmptional injury may be alleged; prisoner's allegations in his
condi tions-of -confinement claim-that he was deprived of food, drink, and sleep
for four days--were insufficient to state claimfor physical injury, but
pri soner was granted | eave to anend his conplaint in order to cure deficiency.
Mtchell v Horn (2003, CA3 Pa) 318 F3d 523.

Bivens clains are held to be clainms within neaning of any other Federal |aw
under 42 USCS § 1997e(a). Stoutt v Banco Popular de P.R (2003, CAl Puerto Rico)
320 F3d 26.

Section 1983 conpl ai nt seeki ng danages for alleged enotional and nental
injuries must be dism ssed without prejudice, where plaintiffs cannot show at
this time any physical injuries, because prisoners and forner prisoners nmay not
obtain such damages for injuries occurring while in custody w thout show ng
"physical injury" wthin neaning of new 42 USCS § 1997e(e). Zehner v Trigg
(1997, SD Ind) 952 F Supp 1318 (criticized in Hollinon v DeTella (1997, ND I11)
1997 US Dist LEXIS 1083) and (criticized in Calhoun v DeTella (1997, ND II1)
1997 US Dist LEXIS 1745) and affd (1997, CA7 Ind) 133 F3d 459.

42 USCS 8§ 1997e(e) did not apply retroactively to inmate's pending § 1983
claim where inmate was entitled to seek conpensatory damages wi thout suffering
physical injury when he filed conplaint, and application of statute to pendi ng
cases would elinmnate clainms that were | egally cognizabl e and attach new | egal
consequences to events conpl eted before enactnent of statute. Thomas v Hil
(1997, ND Ind) 963 F Supp 753.

Pro se inmate's cl ai magainst prison officials nmust fail under 42 USCS §
1997e(e), even if he has denonstrated failure to protect himagainst threats and
assaults upon himas "snitch," where record only supports finding of cuts and
brui ses lasting no | onger than 2 or 3 days, because such injuries are de mninis
and not actual physical injury required to sustain claim Luong v Hatt (1997, ND



Tex) 979 F Supp 481.

Inmate's § 1983 clains for nental and enotional injuries are disnissed with
| eave to anend, where only alleged physical contact is that he had "bodily
fluids thrown on" him because in order to recover for mental or enotiona
injury he nust allege prior physical injury pursuant to 42 USCS § 1997e(e).
Evans v Allen (1997, ND IIl) 981 F Supp 1102.

Al legations by mlitary prisoners that they had been sexually assaul ted by
prison staff established "physical injury” for showi ng under 42 USCS § 1997e(e)
of prior physical injury before prisoner could bring federal civil action to
recover for mental or enotional injury suffered while in custody. Marrie v
Ni ckel s (1999, DC Kan) 70 F Supp 2d 1252.

State prisoners' § 1983 clains against prison officials are dismssed, to
extent they seek damages for "nmental and enotional distress anong adherents of
Sunni  Muslim conmunity” at prison, because 42 USCS § 1997e(e) states "no federa
civil action may be brought by prisoner . . . for mental or enotional injury
suffered while in custody w thout prior showi ng of physical injury." Craig v
Cohn (2000, ND Ind) 80 F Supp 2d 944.

42 USCS § 1997e(e) is neant to exclude recovery for mere enotional or mental
di stress. Lewis v Washington (2000, ND II1l) 197 FRD 611.

Mal i ci ous prosecution clains of federal inmate are barred by 42 USCS § 1997e
(e), even though he alleges his wongful prosecution for assault was part of
conspiracy to cover up officers' planned physical assault of him because he has
failed to show physical injury in connection with his malicious prosecution
clainms. Turner v Schultz (2001, DC Col o) 130 F Supp 2d 1216

Inmate has failed to establish any constitutionally significant physica
injury resulting fromjail officials' alleged conduct, where he clainms they did
not shower or "debug" inmates or test themfor communi cabl e di seases before
doubl e bunking and m xing them w th general popul ation, because innmate's toe
fungus, even if attributable to "sanitation," was treated with nedication and
was, at nost, minor irritation. Canell v Miltnomah County (2001, DC Or) 141 F
Supp 2d 1046.

Provision of Litigation Reform Act, 42 USCS § 1997e(d), inposing cap on
attorney's fees recoverable by prisoner litigants pursuing civil rights
conpl ai nts does not violate equal protection. Sallier v Scott (2001, ED M ch)
151 F Supp 2d 836.

Reasoni ng of Greig cannot be extended to physical injury requirenent of 42
USCS § 1997e(e) which is substantive limtation on type of actions that can be
brought by prisoners; its purpose is to weed out frivolous clains where only
enotional injuries are alleged--this purpose is acconplished whether § 1997e(e)
is applied to suits brought by inmates incarcerated at tinme of filing or by
former inmates incarcerated at tine of alleged injury but subsequently rel eased.
Cox v Mal one (2002, SD NY) 199 F Supp 2d 135.

Innmate was not barred fromfiling action for violation of his Fourteenth
Amendrent rights; however, he was barred fromrecovering conpensatory danmages
for mental or enptional injuries stemm ng because his physical injuries did not
pass Prison Litigation Reform Act, specifically 42 USCS § 1997e(e), de ninimus
test. Todd v Graves (2002, SD lowa) 217 F Supp 2d 958.

8. Di smi ssal

Al t hough court possesses inherent authority to dismiss inmate's 42 USCS §
1983 pro se in forma pauperis conmplaint on its own notion based on failure to
conply wi th exhaustion requirenent under 42 USCS § 1997e, court was first
obligated to provide plaintiff notice and opportunity to be heard, as existence
of adm nistrative procedure nay be matter of fact, but whether procedure
qualifies as an adm nistrative renedy that nust be exhausted under 8§ 1997e is
qguestion of |law Snider v Melindez (1999, CA2 NY) 199 F3d 108.

42 USCS § 1997e(c)(1l) did not change procedures that district court



previously adopted regarding the dism ssal of a conplaint wthout granting | eave
to amend. Shane v Fauver (2000, CA3 NJ) 213 F3d 113.

| mpact of |anguage "while in custody" in Prison Litigation Reform Act (PLRA),
42 USCS 1997e(e) was that PLRA covered all federal civil lawsuits filed by
prisoners concerning enotional or nental injury suffered while in past or
present custody, even if subject of filed lawsuits was unrelated to current
i mprisonnment; therefore, district court did not abuse its discretion by
di smi ssing prisoner's conpl aint under 42 USCS § 1983 because PLRA forbade
litigation of this |awsuit while prisoner was inprisoned, as he conpl ai ned of
injury occurring while he was in custody as result of m staken arrest, and he
did not allege physical injury arising fromactions of deputies. Napier v
Preslicka (2002, CAll Fla) 314 F3d 528, 16 FLWFed C 114, reh, en banc, den
(2003, CAll Fla) 16 FLWFed C 638.

Prisoner's civil rights conplaint alleging that collection of DNA sanple by
appel l ee prison officials for registration in DNA database pursuant to Tex. CGov
"t Code Ann. § 411.148 viol ated prisoner's rights under Fourth Anendnent was
properly dism ssed as frivol ous pursuant to 28 USCS 88 1915A and 1915(e)(2) and
42 USCS § 1997e(c)(1l). Velasquez v Wods (2003, CA5 Tex) 329 F3d 420.

Di smissal of inmate's 42 USCS § 1983 civil rights action for failure to
exhaust administrative renedies with respect to clains agai nst warden, pursuant
to 42 USCS § 1997e, was reversed and renmanded to grant inmate's notion to anmend
conplaint to strike clains agai nst warden where (1) inmate's request to anend
conpl ai nt and di sm ss warden woul d have cured defect necessitating dism ssal
(2) deletion of warden as defendant would not have required any additiona
di scovery or changed any of pretrial deadlines or trial schedule, (3) inmate was
not attenpting to add any clains or defendants, and (4) inmate had not
previ ously amended conplaint, and it did not appear that inmate showed any bad
faith in failing to dismss warden earlier; district court's inplicit denial of
inmate's notion to amend was abuse of discretion. Kozohorsky v Harnmon (2003, CA8
Ark) 332 F3d 1141, 55 FR Serv 3d 1168.

Rule permitting plaintiff to file amended habeas corpus petition, which
i ncl udes only exhausted clains after district court disnisses action due to
unexhausted clains, is applicable in 42 USCS § 1983 action where 42 USCS § 1997e
mandat es di smi ssal due to unexhausted clains. Kozohorsky v Harnon (2003, CA8
Ark) 332 F3d 1141, 55 FR Serv 3d 1168.

Inmate' s cl ai magai nst prison doctor is dismssed sua sponte under 42 USCS §
1997e(c) (1), even though inmate suffered extrenme pain after accidentally
dr oppi ng 30-pound wei ght on his thunb, where doctor treated i nmate severa
times, ordered X-ray to determine if thunb was broken, and prescribed
antibiotics when infection becane apparent, because conplaint clearly sounds in
medi cal mal practice/ negligence and fails to state clai munder § 1983. Proctor v
Vadl amudi (1998, ND NY) 992 F Supp 156.

There was no suggestion that prisoner was qualified for prenm um pay jobs that
exi sted at prisoner's current place of confinenent, and even absent any
discrimnation, it was likely that prisoner would not have prem umpay job, so
prisoner could not establish physical injury. Arlt v Mdo. Dep't of Corr. (2002,
ED Md) 229 F Supp 2d 938.

9. Attorneys' fees

Limtations on attorney's fee awards under 42 USCS § 1997e applied to fees
awarded to group of incarcerated juveniles who successfully chall enged
constitutionality of juvenile prison conditions in South Carolina, and fee
provi sions of 8§ 1997e applied retroactively to fee awards for work perforned but
not conpensated prior to its enactnent. Al exander S. v Boyd (1997, CA4 SC) 113
F3d 1373, cert den (1998, US) 139 L Ed 2d 869, 118 S C 880 and (criticized in
G over v Johnson (1998, CA6 M ch) 138 F3d 229, 1998 FED App 72P) and (criticized
in Hadi x v Johnson (1998, CA6 M ch) 143 F3d 246, 1998 FED App 117P) and



(criticized in Inmates of D.C. Jail v Jackson (1998, App DC) 332 US App DC 451
158 F3d 1357) and (criticized in Wnters v Sissel (1999, CA8 lowa) 167 F3d 413).

42 USCS 8§ 1997e would not be applied to an award of attorney's fees for |ega
assi stance conpleted prior to enactnent of PLRA. d over v Johnson (1998, CA6
M ch) 138 F3d 229, 1998 FED App 72P, remanded (1998, CA6 M ch) 143 F3d 246, 1998
FED App 117P (criticized in Wnters v Sissel (1999, CA8 lowa) 167 F3d 413) and
(criticized in Collins v Montgonery County Bd. of Prison Inspectors (1999, CA3
Pa) 1999 US App LEXI S 9037) and reh, en banc, den (1998, CA6) 1998 US App LEXI S
13682.

Attorney's fee limtation section of PLRA, 42 USCS § 1997e(d), pertaining to
civil rights actions by prisoners, does not apply to fee petitions for work
performed prior to or after enactnment of PLRA, in case filed before enactnent
date. Hadi x v Johnson (1998, CA6 M ch) 143 F3d 246, 1998 FED App 117P
(criticized in Wnters v Sissel (1999, CA8 lowa) 167 F3d 413) and (criticized in
Collins v Montgomery County Bd. of Prison Inspectors (1999, CA3 Pa) 1999 US App
LEXI' S 9037).

Attorney who has successfully represented prisoner in civil rights action is
entitled to attorney's fees under Prison Litigation ReformAct for time spent on
fee petition. Hernandez v Kalinowski (1998, CA3 Pa) 146 F3d 196.

PLRA Iimtations would not necessarily be applied to fee awards nade after
ef fective date of PLRA, for purposes of 42 USCS § 1983 action by attorneys who
provided | egal work for prisoner before effective date of PLRA but who were
awarded fees after effective date. Blissett v Casey (1998, CA2 Ny) 147 F3d 218.

Juvenile pretrial detainee was not prisoner wthin neaning of 42 USCS §
1997e, and thus limtation of attorney's fee award to juvenile in suit filed
after he was raped and beaten as pretrial detainee would not be limted by terns
of § 1997e. Doe by & Through Doe v Washington County (1998, CA8 Ark) 150 F3d
920.

Attorney's fee limtations under Prison Litigation and Reform Act apply to
al | post-enactnent awards of fees, regardless of when case was filed, and PLRA
as it limts amunt of fees paid to prisoner's counsel but not to non-prisoner's
counsel , does not violate equal protection rights of prisoners, as statute is
rationally related to state intent to curtail frivolous suits and to mnimze
costs associated with suits by prisoners. Madrid v Gonez (1998, CA9 Cal) 150 F3d
1030, 98 CDOCs 5249, 98 Daily Journal DAR 7389 (criticized on other grounds in
Wnters v Sissel (1999, CA8 lowa) 167 F3d 413).

Attorney's fees limtation provisions of PLRA predicated on hourly rates and
t he amobunt of judgnent do not have retroactive effect where court applies them
solely to limt fees awarded for services perforned after effective date of PLRA
based on judgment entered after that date. Collins v Montgomery County Bd. of
Prison Inspectors (1999, CA3 Pa) 176 F3d 679.

Attorney's fees limtations in PLRA would not be applied to award for
services performed prior to enactment of PLRA, although fee award was ordered
after effective date of PLRA. Madrid v Gonez (1999, CA9 Cal) 190 F3d 990, 99
CDCS 7090, 99 Daily Journal DAR 9049

Limts under PLRA apply to attorney's fees that nmay be recovered by
non-pri soner who intervened in case originally brought by prisoner. Mntcalm
Publ. Corp. v Virginia (1999, CA4 Va) 199 F3d 168.

Attorneys' fee cap of Prison Litigation Reform Act did not violate Equa
Protection Cl ause of Fifth Anendment, for purposes of 42 USCS § 1983 action, by
di stingui shing between hourly rates for attorneys' fees for prisoners' attorneys
and hourly rates for other civil rights plaintiffs free to recover "reasonabl e"
attorneys' fees, as Congress could have rationally concluded that civil rights
litigation by prisoners |eads to fees which are often disproportionate, and that
circunst ances specific to prisoners may increase the nunber of trivial or
frivolous allegations filed as conpared with non-prisoners. Hadi x v Johnson
(2000, CA6) 230 F3d 840, 2000 FED App 351P



Nom nal danmages are included within neaning of nonetary awards under 42 USCS
§ 1997e(d)(2), and attorney's fee cap under PLRA was properly applied to $ 1.00
nom nal danages award, resulting in nmaxi num attorney's fee under PLRA of $ 1.50.
Foul k v Charrier (2001, CA8 M) 262 F3d 687

District court abused its discretion by using common | odestar nethod when it
awarded attorney's fees and expenses not directly and reasonably incurred in
successful ly proving Ei ghth Arendnment excessive force cl ai magainst prison
guards, in violation of 42 USCS § 1997e(d)(1)(A) requirenent that fees and
expenses awarded to prisoner should be directly and reasonably incurred in
proving an actual violation of plaintiff's rights. Johnson v Breeden (2002, CAll
Ga) 280 F3d 1308, 15 FLWFed C 251

Claimfor attorney's fees for work done in securing TRO prohibiting state
from executi ng def endant as schedul ed pending a ruling on defendant's
application for a prelinmnary injunction would be denied, as district court
i ssued only a TRO and never finally adjudi cated question of whether defendant's
rights were violated, and thus defendant could not be said to have incurred fees
in proving an actual violation of his rights, as required under Prison
Litigation Reform Act, 42 USCS § 1997e(d)(1). Siripongs v Davis (2002, CA9 Cal)
282 F3d 755, 2002 CDOS 2174, 2002 Daily Journal DAR 2699, and (circa 2002, CA9
Cal ) 2002 CDGCS 3297.

Post judgnment attorney's fees requested by successful plaintiff whose
attorneys had perforned | egal services to enforce court's orders and ternms of
consent decree resulting fromsuccessful § 1983 action alleging unconstitutiona
jail overcrowdi ng were conpensabl e under Prison Litigation Reform Act, as fees
were directly incurred in enforcing court ordered relief instituted to correct
violations of plaintiff's constitutional rights. Webb v Ada County (2002, CA9
| daho) 285 F3d 829, 2002 CDOS 2941, 2002 Daily Journal DAR 3601

Where inmates, after prevailing on their civil rights clains, sought attorney
's fees under Prison Litigation Reform Act of 1995, 42 USCS § 1997e, the
provisions of Act applied both to work done on the nerits of the case and for
postjudgnent enforcenment of the court's order where the enforcement work was
necessary to correct violations of the inmates' constitutional rights. Wbb v
Ada County (2002, CA9 |daho) 285 F3d 829, 2002 CDCS 2941, 2002 Daily Journal DAR
3601.

Where inmates, after prevailing on their civil rights clains, sought attorney
's fees under Prison Litigation Reform Act of 1995, 42 USCS § 1997e, the correct
baseline hourly rate was the rate established under 18 USCS § 3006A. Webb v Ada
County (2002, CA9 |daho) 285 F3d 829, 2002 CDCS 2941, 2002 Daily Journal DAR
3601.

Prison Litigation ReformAct, 18 USCS § 1997e(d) (1), did not bar attorneys'
fee award in prisoners' civil rights action against prison officials because
class's efforts to prolong efficacy of consent decree and negotiating settlenment
agreement concerning termination of decree was tine spent enforcing decree and
were fully conpensable. Cody v Hillard (2002, CA8 SD) 304 F3d 767.

Where juvenile inmates and prison officials settled inmates' class action
suit regarding conditions of confinement, 42 USCS § 1997e(d), part of Prison
Litigation Reform Act of 1995 (PLRA), applied to linit award of attorney's fees
to those incurred in proving actual violation of inmates's statutory rights,
whi ch was not case where case was settled by parties; further, PLRA's use of
word "prison" in limting provision included juvenile facilities such as one
where innmates were confined. Christina A v Bloonberg (2003, CA8 SD) 315 F3d
990.

Plaintiffs, class of present and future California state prisoners and
parolees with disabilities, were entitled to attorney's fees for prevailing in
their action brought pursuant to Anericans with Disabilities Act of 1990 (ADA),
42 USCS § 12101 et seq., 8 504 (29 USCS § 794) of Rehabilitation Act of 1973
(RA), 29 USCS § 701 et seq., and Fourteenth Amendment; district court did not



abuse its discretion by not applying Prison Litigation ReformAct's cap on
attorney's fees. Arnstrong v Davis (2003, CA9 Cal) 318 F3d 965, 2003 CDCS 1229
2003 Daily Journal DAR 1560, subsequent app (2003, CA9 Cal) 2003 US App LEXI S
2423.

It was well-settled that fees-on-fees were permitted under 42 USCS § 1988
even though Congress did not explicitly provide for fees-on-fees therein;

t herefore, because 42 USCS § 1988(b)'s | anguage permtting fees-on-fees did not
differ significantly from42 USCS § 1997e(d) (1) (A)'s | anguage, fees-on-fees were
recoverabl e under 42 USCS § 1997e(d). Jackson v State Bd. of Pardons & Parol es
(2003, CAll Ga) 331 F3d 790, 16 FLW Fed C 608.

Prison officials are not inmune fromattorney's fees award based on 42 USCS §
1997e(d) (1) (A), where prisoner proved that failure to renmedy snoking situation
at prison would result in E ghth Armendnent violation and officials then changed
policy and banned smoki ng, because that provision should not be applied
retroactively and woul d not be applicable here, since fees were directly and
reasonably incurred in proving actual violation of prisoner's rights at
prelimnary injunction hearing. Waver v O arke (1996, DC Neb) 933 F Supp 831
affd (1997, CA8 Neb) 120 F3d 852, cert den (1998) 522 US 1098, 139 L Ed 2d 884,
118 S ¢t 898.

Request cannot be granted as subnmitted, because cap on attorney's fees
establ i shed by 42 USCS § 1997e applied to work performed by attorneys in prison
l[itigation after statute's effective date. Hadi x v Johnson (1996, ED Mch) 947 F
Supp 1113.

Inmate's attorney is entitled to award of fees and costs totaling $ 7,921. 96,
where jury found that defendants violated inmate's Ei ghth Amendnent right to be
free fromcruel and unusual punishnment and awarded him$ 10,000 i n danages,
because fee was directly and reasonably incurred in proving actual violation of
inmate's rights and anount of fee is proportionately related to court-ordered
relief for violation in accordance with 42 USCS 8 1997e(d) (1) (A) and (B). Cark
v Phillips (1997, ND NY) 965 F Supp 331.

Prevailing prison inmate is granted request for hourly rates of $ 30 for
| egal assistant and $ 45 for law clerk, even though he does not provide evidence
of prevailing market rates, where 1998 award in this district approved hourly
rates of $ 55 for law clerk and $ 65 for paral egal, because requested rates are
not only reasonable, but also reflect reduction that is appropriate in Iight of
restrictions in 42 USCS § 1997e(d)(3). Searles v Van Bebber (1999, DC Kan) 64 F
Supp 2d 1033.

Pretrial detainee is awarded attorney's fee of $ 3,892.50, even though
correctional officer argues that his liability for attorney's fee is linmited by
42 USCS § 1997e(d)(2) to $ 1.50 or 150 percent of $ 1 nominal damages awarded
det ai nee for inproper placement in restraint chair, where award sought here is
em nently reasonable for vindication of inportant constitutional principle,
because nom nal damage award does not constitute "nonetary judgnent” within
meani ng of § 1997e(d)(2). Boivin v Merrill (1999, DC Me) 66 F Supp 2d 50.

I nmat e bringi ng successful claimagainst prison guard for use of excessive
force could make supplenentary claimfor attorney's fees reflecting tine
i ncurred by counsel in preparing and litigating notion requesting fees and costs
recoverabl e under 42 USCS § 1997e(d)(1)(B). MLindon v Russell (1999, SD Chi o)
108 F Supp 2d 842.

Only $ 1 of civil rights attorney's fee award is assessed against $ 15, 000
judgnment of prisoner beaten by corrections officer, where $ 3,000 of judgnent
was in punitive damages, and court interprets 42 USCS § 1997e(d)(2) to allow it
to apply any portion of judgment between 0 and 25 percent, because assessnent of
nere .0000666 percent of judgnment is warranted in light of facts of case,
constitutional rights inplicated, and jury's clear signal that defendants should
be puni shed. Morrison v Davis (2000, SD Chio) 88 F Supp 2d 799 (criticized in
Wl ff v Moore (2000, SD Chio) 104 F Supp 2d 892).



Under equal protection principles, government's goal of protecting public
fisc could not be achieved through provision of 42 USCS § 1997e(d) linmiting
attorney's fees recoverable by prevailing prisoners in civil rights actions,
gi ven government's failure to explain rel evance of distinction drawn between
prisoners and nonprisoners. Johnson v Daley (2000, Wb Ws) 117 F Supp 2d 889.

Successful prisoner litigant's counsel's fees are capped at $ 22,500, even
t hough court agrees that 42 USCS § 1997e(d)(2)'s 150 percent of judgnent fee cap
woul d not necessarily restrict total fee anpbunt in cases in which both nonetary
and injunctive relief are sought in conplaint and obtai ned, because prisoner's
conpl ai nt sought only nonetary relief, action was litigated through trial
seeking only nonetary relief, prisoner obtained $ 15,000 in settlenent, and
counsel's billing records do not separate out tinme spent obtaining Hepatitis B
i muni zation for prisoner in settlenment agreement. Carbonell v Acrish (2001, SD
NY) 154 F Supp 2d 552.

In context of consent decree, attorney fees cannot be considered prospective
relief under Prison Litigation Reform Act since 42 USCS § 1997e(d) distinguishes
attorney fees fromrelief. Carruthers v Jenne (2002, SD Fla) 209 F Supp 2d 1294,
15 FLW Fed D 358.

Because plaintiffs' attorney was perfornming nonitoring of county jail
conditions pursuant to consent decree, nonitoring fees were not prospective
relief because they were essentially attorney fees and were therefore
di stingui shed fromrelief under Prison Litigation Reform Act, 42 USCS § 1997e
(d). Carruthers v Jenne (2002, SD Fla) 209 F Supp 2d 1294, 15 FLW Fed D 358.

$ 40,374 was reasonable fee and $ 1,509 was reasonable award for plaintiff
inmate' s expenses; in addition, said fees and expenses were directly and
reasonably incurred in proving actual violation of his rights; fee award was
sufficiently proportional to inmate's relief. Jackson v Austin (2003, DC Kan)
267 F Supp 2d 1059.

10. Appeal and review

Appeal s fromdism ssal for failure to state civil rights clai munder 42 USCS
8§ 1997e shoul d be revi ewed de novo on appeal. Bazrowx v Scott (1998, CA5 Tex)
136 F3d 1053, cert den (1998, US) 142 L Ed 2d 128, 119 S C 156.

Appeal of district court's denial of defendant's notion to dismiss in action
chal l enging prison conditions and seeking to avoid PLRA s exhaustion requirenent
was interlocutory order, and plaintiffs were not entitled to i medi ate appel |l ate
review Davis v Streekstra (2000, CA7 Ws) 227 F3d 759.

Appeal of district court's denial of defendant's notion to disnmiss in action
chal | engi ng prison conditions and seeking to avoid PLRA' s exhaustion requirenent
was interlocutory order, and plaintiffs were not entitled to i mediate appell ate
review Davis v Streekstra (2000, CA7 Ws) 227 F3d 759.



