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A. EXECUTIVE SUMMARY

Introduction

Conducted energy weapons, for the past decade, have been used widely by law
enforcement agencies in British Columbia, across Canada, and internationally. They
are designed to achieve control over a subject through pain compliance (when used in

push-stun mode) or through neuromuscular incapacitation (when used in probe mode).

In October 2007, at the Vancouver International Airport, an officer of the Royal
Canadian Mounted Police used a conducted energy weapon (CEW) against Mr. Robert
Dziekanski, who died within minutes. Public reaction to this incident was immediate
and intense and, at a more general level, concern was expressed about the
deployment and use of conducted energy weapons by policing bodies in British
Columbia. In response to this public concern, the provincial government appointed me

to conduct two separate inquiries under the new Public Inquiry Act.

The Commission of Inquiry

| was appointed as sole Commissioner on February 15, 2008, under the Public Inquiry
Act to conduct a study commission to inquire into and report on the use of conducted
energy weapons by provincially regulated law enforcement agencies, the Sheriff
Services Division and the Corrections Branch.® My terms of reference (set out in
Appendix A) were to:

» Review the current rules, policies and procedures applicable to constables,

sheriffs and correctional officers respecting their use of conducted energy
weapons, including their training and re-training;

Throughout this document we have provided website references, though it must be kept in mind that they
may change over time or become unavailable. They are up to date as of May 21, 2009. Wherever
possible, we have provided references to the original documents.

1 The second aspect of my mandate, to inquire into the circumstances of and relating to the death of
Robert Dziekanski, will be the subject of a second report that will be published following evidentiary
hearings that commenced in Vancouver, BC, on January 19, 2009.

Braidwood Commission on Conducted Energy Weapon Use 5
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» Review research, studies, reports and evaluations respecting the safety and
effectiveness of conducted energy weapons when used in policing and law
enforcement; and

» Make recommendations respecting the appropriate use of conducted energy
weapons, including appropriate training and re-training.

The Commission convened for 15 days of informal, non-adversarial public forums in
May and June 2008, at which 61 people made presentations. They represented a wide
range of commercial, engineering, medical, mental health, law enforcement, civilian
oversight, political, non-governmental, and personal interests. Contemporaneously,
Commission researchers explored a variety of medical, scientific, legal, and policy
issues, and conducted a detailed empirical analysis of every BC law enforcement

agency’s use of conducted energy weapons.?

Conducted energy weapons

The only brand of conducted energy weapon authorized for use by law enforcement
agencies in British Columbia is manufactured by TASER International, Inc. According
to the manufacturer, 350,000 officers in over 12,750 agencies in 45 countries have
deployed the weapon in field uses approximately 547,000 times. In addition,
approximately 680,000 human volunteers have been exposed to the weapon, most

during police recruit training.

The newest model of the weapon, the TASER X26°, emits 19 electrical pulses per
second, each pulse lasting approximately 100 microseconds (100 millionths of a
second). It has a peak output current of 3 amperes and, according to the
manufacturer, 2.1 milliamps average. When used in push-stun mode, the nose of the
weapon is pressed against the subject’s skin. When the trigger is pressed, the
electrical current jumps between two electrodes in the nose of the weapon, causing

intense pain in the subject’s muscles in that area. When used in probe mode, the

2 BC law enforcement agencies examined by the Commission included: 11 municipal police departments
providing policing services in 12 municipalities, the RCMP (that acts as the provincial police force in the
remainder of the province), the South Coast British Columbia Transportation Authority Police Service
(Transit Authority Police), the provincial Sheriff Services Division, the provincial Corrections Branch (Adult
Custody Division), the StlI’atl’imx Tribal Police Force, and the Kitasoo-Xaixais Public Safety Department.

6 Braidwood Commission on Conducted Energy Weapon Use
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weapon fires two darts with barbed tips, which are intended to imbed in the subject’s
skin. The electrical current, conducted from the weapon through wires attached to

the darts, spreads out more and goes deeper into the body. In addition to the intense
pain, it causes neuromuscular incapacitation. In both modes, each cycle of electrical

current lasts five seconds.

The regulatory framework

Under Canada’s Criminal Code, a conducted energy weapon is classified as a
prohibited weapon, with the result that only law enforcement officers may possess the
weapon. By contrast, the U.S. Bureau of Alcohol, Tobacco, Firearms and Explosives
does not classify it as a firearm because it uses compressed nitrogen rather than
gunpowder as the propellant, with the result that the weapon is unregulated and is

sold on the retail market.

In Canada, conducted energy weapons have been imported and sold to law
enforcement agencies without any prior regulatory approval under the federal
Hazardous Products Act, and without any certification by the Canadian Standards
Association (which would denote compliance with national and international standards

for electrical safety).

In British Columbia, no provincially regulated law enforcement agency requires
periodic testing of all its conducted energy weapons, or testing of a specific weapon
when there has been a death or serious injury proximate to weapon use. However, in
late 2008 all these agencies announced that they had agreed to withdraw from service
all weapons acquired before 2006 for independent testing, following a Canadian
Broadcasting Corporation-commissioned analysis of 44 weapons that concluded that
four weapons had peak currents 47-58 percent higher than the values specified by the

manufacturer.

In British Columbia, neither legislation nor regulation deals specifically with conducted
energy weapons, although the Police Act empowers the Director of Police Services to

make recommendations to the Minister of Public Safety and Solicitor General on the

Braidwood Commission on Conducted Energy Weapon Use 7
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use of force by police officers (including training), and authorizes the Lieutenant
Governor in Council to make regulations on the use of force. Although the Use of
Force Regulation contains a definition for “intermediate weapon” that includes
conducted energy weapons, the Regulation does not specify which weapons (if any)
are approved. Rather, the Regulation leaves it up to the director and each chief
constable to approve the use of an intermediate weapon, which lacks transparency

and leaves open the possibility of inconsistent application across the province.

Further, there is no provincial regulation specifying when a conducted energy weapon
may be used. The Use of Force Regulation delegates to each police force the
responsibility to develop a use-of-force model and written policy, and leaves it up to
the director to approve each police force’s model, without establishing any criteria to

guide the police force or the director.

Policies on conducted energy weapon use

In British Columbia, 11 municipal police departments provide policing in 12
municipalities. The remaining cities and towns, and all rural areas (comprising 70
percent of the province’s residents) are policed by the RCMP, which has contracted

with the province to act as the provincial police force.

In 1999, use-of-force trainers from across Canada and the United States developed a
National Use of Force Framework (NUFF). The framework is not binding on municipal
police departments, although the Canadian Association of Chiefs of Police endorsed it
as a framework from which law enforcement agencies could build their own use-of-
force policies or standards. The RCMP developed a similar framework, called the
Incident Management/Intervention Model (IM/IM). Both models divide subject
behaviours into five categories—cooperative, passive resistant, active resistant,
assaultive, and grievous bodily harm/death (GBH/death). Both models permit the use
of intermediate weapons (including conducted energy weapons) in the face of active
resistance, which they define as the subject using non-assaultive physical action, such

as pulling away, pushing away, or running away, to resist. The RCMP’s Incident

8 Braidwood Commission on Conducted Energy Weapon Use
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Management/Intervention Model must now be read in light of its February 2009 policy
amendment, which states: “The CEW must only be used in accordance with CEW
training, the principles of the Incident Management/Intervention Model (IM/IM) and in
response to a threat to officer or public safety as determined by a member’s

assessment of the totality of the circumstances being encountered.”

The Commission undertook a detailed analysis of each law enforcement agency’s
policies respecting conducted energy weapon usage, on issues including weapon
designation, training, circumstances in which a weapon should not be used, pre-
deployment considerations, categories of subject behaviour that justify deployment,
types of deployment, multiple discharges, post-deployment considerations, reporting
on weapon use, and administration. From this review | reached several conclusions:
» There is a troubling lack of consistency in the law enforcement agencies’
policies respecting conducted energy weapon use. This has occurred because
of a lack of leadership at the provincial level in developing province-wide

standards for all aspects of weapon use, with the result that each police
agency has had to develop its own policy.

» Although the policies of all agencies, when viewed collectively, appear to
identify all the issues that should be covered in policy, no one agency’s
policies come close to doing so. In addition, they fail to differentiate
between which matters should be addressed in policy and which matters
should be assigned to training.

Training on conducted energy weapon use

The Justice Institute’s Police Academy provides recruit training for all municipal police
departments and other justice-related agencies such as the Corrections Branch and
the Sheriff Services Division. Until 2006 it trained all police recruits in the use of
conducted energy weapons, which ensured province-wide consistency. However, in
that year the Vancouver Police Department decided that it did not want all its recruits
trained in conducted energy weapon use and since the VPD’s recruits accounted for
approximately half of all Academy students, the Police Academy withdrew from

training any police recruits in conducted energy weapon use. Responsibility for this

Braidwood Commission on Conducted Energy Weapon Use 9
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aspect of recruit training devolved to individual municipal police departments,

regardless of size or training expertise.

Commission researchers analyzed every law enforcement agency’s training materials.

Ten of these agencies (seven municipal police departments and three other agencies)

rely exclusively on the manufacturer’s training materials—some of these rely on earlier

versions, going back as far as 2004. The training issues examined include

qualifications to take training, duration and content of training, circumstances in

which a weapon should not be used, use of a weapon on a person with a known

medical condition, pre-deployment considerations, categories of subject behaviour,

multiple deployments, post-deployment considerations, “excited delirium,” and

voluntary exposure during training. From this review, | reached several conclusions:

10

» There is a troubling lack of consistency in the law enforcement agencies’

training materials respecting conducted energy weapon use. Much of this is
an inevitable consequence of the Police Academy’s 2006 decision to
withdraw from conducted energy weapon training. British Columbians would
be much better served if one body (i.e., the Police Academy) assumed
responsibility for basic training in conducted energy weapon use, as an
integral component of use-of-force training generally.

The law enforcement agencies’ training materials reveal confusion about
what matters properly fall within the ambit of training and what should be
dealt with as policy. Training should focus on how, and policy should focus
on when.

It is the responsibility of the provincial government to set policy on such
matters as qualifications of trainers, content and duration of training and re-
certification requirements, what threshold of subject behaviour must be met
before deployment is appropriate, circumstances in which a weapon should
never be deployed, and when multiple discharges are appropriate. It then
becomes the responsibility of trainers to train in the use of these weapons,
within that policy framework.

There is an inappropriately high degree of dependence on the
manufacturer’s training materials, even among those agencies who profess to
have developed “vendor-neutral” training materials. Law enforcement
agencies should not rely on the manufacturer’s materials when they
encroach into policy areas or topics of medical risks that may be under
dispute.

Braidwood Commission on Conducted Energy Weapon Use
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Use of conducted energy weapons in British Columbia

In 1999, the Attorney General authorized municipal police departments to use
conducted energy weapons, after a six-month field study by the Victoria Police
Department. Approval was based on assurances that the weapon was absolutely safe
to use, the weapon had been thoroughly researched and would be used sparingly—
where the subject was assaultive or combative, a threat to themselves, the police, or

some other person.

By 2001, all 11 municipal police departments were using the weapon, and it was
subsequently authorized for use by the RCMP (2001), Sheriff Services Division (2001),
Corrections Branch (2003), and Transit Authority Police (2007).

Commission researchers examined every reported use of a conducted energy weapon
by every provincially regulated law enforcement agency from the time the weapon

was first authorized for use, to the end of 2007.

Municipal police departments deployed the weapon at least 1,397 times, although
the actual number of deployments may be much higher (up to twice as many). The
number of deployments has increased at a rate faster than the increase in the number
of weapons. There were surprising variations in the frequency of deployments by
individual police departments, ranging from a low of 5.2 deployments per 100,000

population, to a high of 130.7.

The weapon was most frequently used when police responded to calls concerning
suicide attempt/self-injurious behaviour (19.8 percent); violence/threat of violence
(17); disturbance (15.3); drug/alcohol intoxication (12.4); and emotionally disturbed
persons (10.7). Subject behaviours frequently included active resistance, alcohol/drug
intoxication, assaultive behaviour, and to a lesser degree, yelling and verbal
aggression/threats. When the type of weapon deployment (including use in display
mode only) was matched against the highest level of resistance by a subject, it was
revealed that officers deployed the weapon more than 160 times when the subject

was being cooperative or displaying passive resistance (neither of which justifies

Braidwood Commission on Conducted Energy Weapon Use 11
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deployment), 485 times for active resistance, 669 times for assaultive behaviour, and
19 times when there was a risk of grievous bodily harm or death to the police officer

(when lethal force is authorized).

In two cases, the subjects died during or after an incident involving deployment of a
conducted energy weapon. In 336 incidents (24 percent), the subject suffered a
weapon-related injury. Although nearly all of these injuries were minor, eight
subjects suffered more serious injuries, including lung collapse, loss of consciousness
from falling on head while incapacitated, facial wounds, broken ankle, and probe dart
imbedded in clavicle bone. In 6 percent of cases, a police officer suffered some type
of injury, a quarter of which involved broken fingers, knee injuries, back injuries, or
exposure to infectious disease. In one-third of cases, provincial ambulance attendants
examined the subject at the scene, although that percentage varied widely (0 to 71
percent) among police departments.

RCMP officers deployed the weapon on at least 1,466 occasions, although this is
almost certainly a significant undercount. The distribution of incident types was
similar to municipal police departments, although cases involving alcohol or drugs
were higher (82 vs. 62 percent), as were cases involving weapons (35 vs. 20 percent).

Six subjects died during or after deployment of a conducted energy weapon.

Transit Authority Police deployed the weapon six times in 2007. In all cases, the
subject’s behaviour met the active resistance level, but in three cases the active

resistance consisted of fleeing from police after being stopped for a fare check.

Sheriff Services Division officers, who are responsible for court security and escort
and detention of prisoners, used the weapon 127 times between 2001 and 2007. The
types of events that occasioned use of the weapon were extraction from or placement
into a cell (42 percent), prisoner transfer (17), cell search (9), prisoner search (9), and
“other” (24). The most commonly identified subject behaviours were active
resistance, verbal aggression, assaultive, violence or threatened violence, agitation,
and yelling. In 80 percent of cases, compliance was achieved through display of the

weapon, without actually discharging it.
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Corrections Branch officers (Adult Custody Division) are responsible for the custody of
persons remanded for trial, persons sentenced to imprisonment, and persons detained
by immigration authorities. Between 2003 and 2007, the weapon was deployed 149
times. In 77 percent of cases, compliance was achieved either by warning or display,
without actual discharge. A weapon was used to assist in cell extraction (48 percent),
cell entry (17), lock-up (11), cell extraction and escort (9), escort (7), intake (6), and
hostage-taking (1). The most commonly identified subject behaviours were active
resistance, smashing/damaging property, verbal aggression, assaultive, and violence

or threatened violence. In 20 percent of cases, the subject was armed with a weapon.

Medical risks

Since 2003, 25 people in Canada, including eight in British Columbia, have died after a
conducted energy weapon was deployed against them. According to Amnesty
International, more than 300 people have died in the United States in similar

circumstances.

In an attempt to understand the role, if any, that the weapon might play in such
deaths, Commission researchers studied the medical literature, including controlled
studies involving deployment of the weapon on animals and human volunteers. | also
invited medical experts in emergency medicine, cardiology, electrophysiology,
pathology, epidemiology, psychology, and psychiatry to make presentations during our

public forums.

If a conducted energy weapon can cause or contribute to death, the most likely
ultimate cause of death is ventricular fibrillation, in which the weapon’s electrical
current triggers a chaotic rhythm of the heart’s two ventricles. The heart beats at
200-300 beats per minute, it cannot pump blood, and the subject will, if not
defibrillated, lose consciousness within 5-10 seconds and will die within 10 minutes.
From my review, | concluded that, even in the case of people with healthy hearts:

» An external electrical current can overtake the human body’s internal

electrical system, resulting in ventricular capture, which may lead to
ventricular tachycardia and, in some cases, ventricular fibrillation.
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» There is evidence that the electrical current from a conducted energy
weapon is capable of triggering ventricular capture.

» Based on animal studies, | am satisfied that the greatest risk of ventricular
fibrillation arises when the probes are vectored across the heart, and that
the risk of ventricular fibrillation increases as the tips of the probes get
closer to the wall of the heart.

» There is a short “window” during the heart’s normal beat cycle (the T-wave),
when the heart is most vulnerable to an external electrical shock. However,
this narrow window does not apply to rapid ventricular capture causing
ventricular tachycardia, which may degenerate into ventricular fibrillation.

» Although there is often a lack of physical evidence on autopsy to determine
whether arrhythmia was the cause of death, if a person dies suddenly and
from no obvious cause after being subjected to a conducted energy weapon,
death is almost certainly due to an arrhythmia.

The risk of ventricular fibrillation increases significantly in several circumstances—if
the subject has cardiovascular disease or in thin subjects who have a smaller skin-to-
heart distance. The intense pain, coupled with anxiety and stress, can cause an
outpouring of adrenaline that can stimulate the heart and lead to dangerous
arrhythmias. Skeletal muscle contractions can lead to acidosis, which affects the
electrolyte balance, making the heart more susceptible to ventricular fibrillation.
Also, an electrical current coinciding with the T-wave peak may induce fibrillation
with a threshold 25 or more times lower than at other times in the heartbeat cycle.
Finally, there are several risks associated with deployment against a subject who is

wearing an implanted pacemaker or defibrillator.

Several researchers have raised concerns that the electrical current from a conducted
energy weapon may induce spasm in the muscles of respiration (diaphragm and
intercostal muscles), interfering with the subject’s ability to breathe. This could, in
the case of prolonged deployment, lead to acute respiratory failure or acidosis. The
body’s natural response to acidosis is to hyperventilate, which can be frustrated if the
subject is lying face down, if pressure is applied to the chest or neck area, or if the
officers’ attempt to restrain the subject results in the subject struggling. The
weapon’s electrical current might also cause muscle damage (rhabdomyolysis), which

can lead to cardiac arrest or acute renal (kidney) failure.
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Based on the presentations of psychiatrists, other mental health professionals, and

emergency medicine physicians, | concluded that:

Police officers are called upon, with increasing regularity, to deal with
emotionally disturbed people who display extreme behaviours, including
violence, imperviousness to pain, superhuman strength and endurance,
hyperthermia, sweating, and perceptual disturbances.

Such emotionally disturbed people are often at an impaired level of
consciousness; may not know who they are or where they are; may be
delusional, anxious, or frightened; and may be unable to process or comply
with an officer’s commands.

This cluster of behaviours is not a medical condition or a diagnosis. They are
symptoms of underlying medical conditions that, in extreme cases, may
constitute a medical emergency.

The officer’s challenge is not to make a medical diagnosis, but to decide how
to deal with the observable behaviours, whatever the underlying cause.

It is not helpful to blame resulting deaths on “excited delirium,” since this
conveniently avoids having to examine the underlying medical condition or
conditions that actually caused death, let alone examining whether use of
the conducted energy weapon and/or subsequent measures to physically
restrain the subject contributed to those causes of death.

The unanimous view of mental health presenters was that the best practice
is to de-escalate the agitation, which can best be achieved through the
application of recognized crisis intervention techniques. Conversely, the
worst possible response is to aggravate or escalate the crisis, such as by
deploying a conducted energy weapon and/or using force to physically
restrain the subject. It is accepted that there may be some extreme
circumstances, however rare, when crisis intervention techniques will not be
effective in de-escalating the crisis. But even then, there are steps that
officers can take to mitigate the risk of deployment.

There are other risks associated with how the weapon is deployed, such as when the

subject is driving or operating machinery, or may fall from a height or fall in water

and drown. In addition, | concluded that multiple deployments increase the medical

risks discussed above.

Several studies have attempted to determine whether the use of conducted energy

weapons reduce injuries and deaths to subjects and officers. | concluded that the
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results are, to date, inconclusive—it is notoriously difficult to isolate a particular

weapon’s impact on injuries and deaths, when so many variables are at play.

Recommendations

In developing my recommendations, | was guided by several principles—that the police
are subject to civilian authority, that the police must be given appropriate tools to do
their job, that the police should use the least force necessary to manage the risk, and

that the use of force must be proportionate to the seriousness of the situation.

I was satisfied that, notwithstanding the inadequacy of the medical research
conducted to date, we as a society know enough about conducted energy weapons to
make important decisions relating to their use. Conducted energy weapons do have
the capacity (even in healthy adult subjects) to cause heart arrhythmia, which can
lead to ventricular tachycardia and/or fibrillation, which if not treated immediately,
can cause death, and that risk increases in certain circumstances. However, there are
ways to ameliorate those risks and there is no doubt that in the great majority of
deployments, the weapon is effective. On balance, | concluded that our society is
better off with these weapons in use than without them. However, my support for
their use is conditional on significant changes being made in when, and the way in

which, the weapon is deployed.

In the same way that proportionality dictates that the punishment must fit the crime,
a fairly high “subject matter” threshold should be set for deployment of a conducted
energy weapon. It should not be used to enforce municipal bylaws, provincial laws,

and federal regulatory laws, but only truly criminal offences.

With respect to a “subject behaviour” threshold, | concluded that the behaviours
caught in the definition of “active resistance” (the current threshold) are not
egregious enough to warrant deployment of a weapon that is designed to inflict
intense pain and to totally incapacitate the subject, given the medical risks,
proportionality concerns, and my sense of Canadian values—it would embarrass me as

a Canadian to watch a police officer deploy a conducted energy weapon against a
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subject, even one under investigation for a criminal offence, for merely walking or
running away from the officer. Neither was | satisfied with the RCMP’s new threshold
of a “threat to officer or public safety,” nor with the “assaultive behaviour” threshold
recommended in several recent reports. Although the definitions for “assaultive
behaviour” in both use-of-force continuums can be traced back to the Criminal Code’s
language for common assault, they also justify use of the weapon when there has been
only an attempted common assault, and even when no criminal offence has been
committed. | concluded that the subject behaviour threshold should be met when the
subject is causing bodily harm or the officer is satisfied, on reasonable grounds, that
the subject’s behaviour will imminently cause bodily harm. Even then, an officer
should not deploy the weapon unless satisfied, on reasonable grounds, that no lesser
force option would be effective, and de-escalation and/or crisis intervention
techniques would not be effective. That is particularly important when dealing with

an emotionally disturbed subject.

Given the increased medical risks associated with multiple or prolonged deployments
of the weapon, | concluded that officers should be required to stop after the first five-

second deployment and reassess the situation.

I also concluded that paramedic assistance should be requested in every medically
high-risk situation, such as deployment in probe mode across the chest or for longer
than five seconds, and when dealing with subjects who are emotionally disturbed,
elderly, pregnant, or medically vulnerable. In addition, every officer who has a
conducted energy weapon should have an automated external defibrillator readily

available for use.

The provincial government should exercise its unquestioned legislative authority to set
province-wide standards relating to conducted energy weapons, on issues such as
approval of specific weapon models, the circumstances in which the weapon may (or
must not) be used, qualifications, training, and mandatory reporting on weapon use.

One agency, the Police Academy within the Justice Institute, should be responsible for
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training officers of provincially regulated law enforcement agencies in the use of

conducted energy weapons, and that training should emphasize the medical risks.

Every conducted energy weapon in use should be periodically tested for electrical
output, as should a specific weapon when there has been a death or serious injury

proximate to use of that weapon.

The Ministry of Public Safety and Solicitor General needs to strengthen the reporting
requirements relating to conducted energy weapon usage, and that data needs to be
regularly reviewed for the purposes of informing the development of policy and
training. The ministry, and each law enforcement agency, should publish regular
reports on weapon use. The ministry should also encourage other provinces and
territories, and the federal government, to develop and fund a national research

program for conducted energy weapons.

This Report is a starting point, not the final chapter on conducted energy weapons. |
recommended that the Legislative Assembly ensure that a comprehensive review be
conducted after three years, to determine the extent to which my recommendations
have been implemented, to examine new information about medical risks and new
models of weapons, and to make any necessary recommendations about weapon use

and training.

Finally, | expressed concern that because the RCMP (which polices 70 percent of
British Columbians) is regulated federally, the provincial government has very limited
constitutional authority over the RCMP’s internal management and administration. |
concluded that, as a precondition to the province renewing its policing agreements
with the RCMP in 2012, the minister require that the RCMP contractually agree to
comply with the rules, policies, and procedures respecting conducted energy weapons

that are applicable to provincially regulated law enforcement agencies.
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B. SUMMARY OF RECOMMENDATIONS

Seriousness of the matter threshold

1. I recommend that officers of provincially regulated law enforcement agencies
be authorized to deploy a conducted energy weapon only in relation to enforcement of

a federal criminal law.

Subject behaviour threshold

2. I recommend that officers of provincially regulated law enforcement agencies
be prohibited from deploying a conducted energy weapon unless the subject’s

behaviour meets one of the following thresholds:

 the subject is causing bodily harm; or

 the officer is satisfied, on reasonable grounds, that the subject’s behaviour
will imminently cause bodily harm.

3. I recommend that, even if the threshold set out in Recommendation 2 is met,
an officer be prohibited from deploying a conducted energy weapon unless the officer
is satisfied, on reasonable grounds, that:
* no lesser force option has been, or will be, effective in eliminating the risk
of bodily harm; and
» de-escalation and/or crisis intervention techniques have not been or will not
be effective in eliminating the risk of bodily harm.

Emotionally disturbed people

4. I recommend that the Ministry of Public Safety and Solicitor General approve a
curriculum for crisis intervention training comparable to that recommended by
presenters at our public forums, and require:
 that it be incorporated without delay in recruit training for officers of
provincially regulated law enforcement agencies; and

 that all currently serving officers of provincially regulated law enforcement
agencies satisfactorily complete the training within a time frame established
by the ministry.
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5. I recommend that officers of provincially regulated law enforcement agencies,
when dealing with emotionally disturbed people, be required to use de-escalation
and/or crisis intervention techniques before deploying a conducted energy weapon,
unless they are satisfied, on reasonable grounds, that such techniques will not be

effective in eliminating the risk of bodily harm.

Subject self-harm

6. I recommend that officers of provincially regulated law enforcement agencies
be prohibited from deploying a conducted energy weapon in the case of subject self-

harm unless:

 the subject is causing bodily harm to himself or herself; or
» the officer is satisfied, on reasonable grounds, that the subject’s behaviour
will imminently cause bodily harm to himself or herself.

Multiple deployments

7. I recommend that officers of provincially regulated law enforcement agencies
be prohibited from discharging an electrical current from a conducted energy weapon
on a subject for longer than five seconds, unless the officer is satisfied, on reasonable
grounds, that:
« the five-second discharge was not effective in eliminating the risk of bodily
harm; and

 a further discharge will be effective in eliminating the risk of bodily harm.
Requesting paramedic assistance

8. I recommend that paramedic assistance be requested in every medically high-
risk situation, preferably before deployment of a conducted energy weapon or, if that
is not feasible, then as soon as practicable thereafter. Medically high-risk situations

include, but are not limited to:

» deployment in probe mode across the subject’s chest;

» deployment in probe mode for longer than five seconds;
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» deployment in any mode against:
0 an emotionally disturbed person;
o an elderly person;
0 a person who the officer has reason to believe is pregnant; or

0 a person who the officer has reason to believe has a medical
condition that may be worsened because of the deployment (e.qg.,
heart disease, implanted pacemaker or defibrillator, etc.).

Automated external defibrillators

9. I recommend that whenever a conducted energy weapon is assigned to an
officer of a provincially regulated law enforcement agency, that the officer also have

an automated external defibrillator readily available for use.

Provincial regulation

10. I recommend that the provincial government set province-wide standards

relating to conducted energy weapons, including, but not necessarily limited to:

» which conducted energy weapon models are approved for use;

 the circumstances in which a conducted energy weapon may, or must not, be
used;

 qualifications to begin training as an operator, instructor, or master trainer;

* the curriculum for operator, instructor, and master instructor training
programs, including content, duration, pass/fail level, remedial training, and
re-certification;

* mandatory reporting of each conducted energy weapon use, including what
information must be reported and in what form; and

 periodic province-wide analysis of usage reports, with mechanisms to ensure
that the results of such analysis inform policy development and training.

Training and re-training

11. I recommend that the Police Academy be responsible for training officers of
provincially regulated law enforcement agencies in the use of conducted energy

weapons, as an integral component of use-of-force training generally, and that
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training be conducted in accordance with the policies established by the provincial

government, taking into consideration the medical risks discussed in this Report.

12. I recommend that the province’s standards relating to the curriculum for
operator, instructor, and master instructor training and re-training prohibit a trainer’s

or trainee’s exposure to the electrical current of a conducted energy weapon.

Certification of conducted energy weapons

13. | recommend that the Attorney General ask the federal minister responsible for
administration of the Hazardous Products Act:
» to add conducted energy weapons to the schedule of restricted products
under that Act; and
» to make regulations prescribing the circumstances and conditions under
which such weapons may be imported into, and sold in, Canada.

Periodic testing of conducted energy weapons

14. | recommend that every conducted energy weapon used by officers of
provincially regulated law enforcement agencies be periodically tested for electrical
output, according to a testing protocol approved by an independent body and
according to a schedule established by the Ministry of Public Safety and Solicitor

General, and that the test include, but not necessarily be limited to:

» the number of pulses per second;
 the duration of each pulse; and

* the maximum current during each pulse.
Testing after a serious injury or death

15. I recommend that whenever there is a serious injury or death proximate to use
of a conducted energy weapon by an officer of a provincially regulated law
enforcement agency, the weapon be withdrawn from service and its electrical output

be tested in accordance with, and for the matters referred to in, Recommendation 14.
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Reporting on conducted energy weapon use

16. | recommend that the provincial Ministry of Public Safety and Solicitor General,

without delay:

» develop a province-wide conducted energy weapon incident report form that
will capture enough information to permit the type of analysis undertaken by
this Commission, as reported in Part 7 of this Report;

» require that the report form be completed whenever an officer of a
provincially regulated law enforcement agency deploys a conducted energy
weapon, even if deployment is limited to display mode only;

» develop a province-wide electronic system for the reporting and analysis of
conducted energy weapon incidents;

* require that every completed report form be forwarded without delay to the
ministry, and that the data on the report form be entered into the province-
wide electronic system;

* review reported incidents, at least quarterly, for the purposes of informing
the development of policy and training;

* publish, at least annually, a detailed report on conducted energy weapon
usage by provincially regulated law enforcement agencies; and

» require each provincially regulated law enforcement agency:

o to implement a “sign out” policy whenever a conducted energy
weapon and/or a probe cartridge is issued to an officer;

0 to designate a specific employee to download the data from every
conducted energy weapon at least once every month (matching the
data relating to each deployment against the related incident
report), and to report any discrepancies to that employee’s
supervisor;

0 to review the use of conducted energy weapons by its own officers
at least quarterly, to determine compliance with policy; and

0 to report at least annually, to the responsible provincial minister,
and in the case of a municipal police department to the police
board, on the agency’s use of its conducted energy weapons.

Further research

17. I recommend that the Minister of Public Safety and Solicitor General encourage

the minister’s federal, provincial, and territorial counterparts to develop and fund a
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national research program for conducted energy weapons that will promote

independent, science-based, and peer-reviewed research that attaches priority to:

» guantifying the medical risks associated with conducted energy weapon use;
* identifying the highest-risk subjects;
« identifying the highest-risk external circumstances; and
» developing recommendations for best practices, including but not limited to:
o0 deployments in probe mode across the subject’s chest;
o multiple deployments; and

o emotionally disturbed people.
Future review

18. I recommend that the Police Act be amended to require that a special
committee of the Legislative Assembly, or an individual appointed by the Legislative
Assembly, begin a comprehensive review of conducted energy weapons within three
years after this Report is made public and submit to the Legislative Assembly, within
one year after beginning the review, a report that includes, but is not necessarily
limited to:

» the extent to which the recommendations contained in this Report have been

implemented;

* new information about the medical risks associated with the use of
conducted energy weapons, including new models of weapons that have
become available since this Report was written; and

* recommendations relating to the circumstances in which it is appropriate to
use conducted energy weapons, and to training of officers in the use of such
weapons.

RCMP compliance with provincial regulation

19. | recommend that, as a precondition to the Province of British Columbia
entering into new policing agreements with the RCMP in 2012, the provincial Minister
of Public Safety and Solicitor General require that the RCMP (in its capacity as the

provincial police force) contractually agree to comply with the rules, policies, and
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procedures respecting conducted energy weapons that are applicable to provincially

regulated law enforcement agencies.
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A. THE COMMISSION

1. Appointment of commissioner

On November 19, 2007, John Les, the provincial Minister of Public Safety and Solicitor
General, announced the government’s commitment to hold a commission of inquiry
into the circumstances surrounding the death of Robert Dziekanski at the Vancouver
International Airport on October 14, 2007, and a review of the appropriate use and
policies currently employed by police in British Columbia with respect to conducted

energy weapons.
The Minister stated at that time:®

This incident has British Columbians, Canadians and people all over the world
seeking answers with regard to not only this human tragedy, but how the
province welcomes the world to our airport. By calling a full public inquiry, we
want everyone to know that all the facts will be put on the table, we will take
action based on those facts and we will learn from this tragedy.

On February 15, 2008,* | was appointed sole commissioner under the Public Inquiry
Act® to conduct two separate inquiries:
* a study commission to inquire into and report on the use of conducted energy

weapons by constables, sheriffs, and authorized persons in British Columbia;
and

» a hearing and study commission to inquire into and report on the death of
Mr. Dziekanski.

When Attorney General Wally Oppal announced my appointment on February 18, he
stated:®

Given the overlapping reviews and investigations now being conducted,
combined with the jurisdictional complexity of this tragic incident, we felt it

3 See http://www2.news.gov.bc.ca/news_releases_2005-2009/2007PSSG0070-001490.htm.
4 See Order in Council 92, approved and ordered on February 15, 2008.

5 S.B.C. 2007, c. 9. The Public Inquiry Act can be viewed on the Commission website, at
http://www.braidwoodinquiry.ca/legislation.php.

6 See http://www2.news.gov.bc.ca/news_releases_2005-2009/2008AG0006-000220-Attachmentl.htm#.
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prudent to adopt a two-phased approach. The federal government has
indicated that it will co-operate.
This Report deals only with the study commission into the use of conducted energy
weapons. | will publish, at a later date, a separate report dealing with the hearing
and study commission into the death of Mr. Dziekanski at the Vancouver International

Airport.

2. Terms of reference

Section 2 of the Public Inquiry Act states that the Lieutenant Governor in Council may
establish a commission to inquire into and report on a matter that it considers to be of
public interest. When it does, the Lieutenant Governor in Council must define the
purposes of the commission, set the terms of reference of the inquiry, and designate

the commission as a study commission, a hearing commission, or both.

The Lieutenant Governor in Council designated this Commission as a study
commission.” The parts of the Order in Council applicable to this Commission state as

follows:

THE THOMAS R. BRAIDWOOD, Q.C., COMMISSIONS OF INQUIRY ORDER

Definitions

1 In this Order:
“conducted energy weapon’ means a weapon or device commonly
referred to as a Taser;

“RCMP’” means the Royal Canadian Mounted Police Force continued under
the Royal Canadian Mounted Police Act (Canada).

Establishment of two commissions

2 (1) A study commission, called the Thomas R. Braidwood, Q.C., Study
Commission, is established under section 2 of the Public Inquiry Act to

7 The full text of the Purpose and Terms of Reference can be found in Appendix A.
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inquire into and report on the use of conducted energy weapons by the
following in the performance of their duties and the exercise of their
powers:

(a) constables of police forces of British Columbia, other than the RCMP;
(b) sheriffs under the Sheriff Act;

(c) authorized persons under the Correction Act.

(3) Thomas R. Braidwood, Q.C., is the sole commissioner of each of the
commissions established under this section.

Purposes of the commissions

3 (1) The purpose of the study commission established under section 2(1) is
to make recommendations respecting the appropriate use of conducted
energy weapons by constables, sheriffs and authorized persons referred
to in section 2(1), in the performance of their duties and the exercise of
their powers.

Terms of reference

4 (1) The terms of reference of the inquiries to be conducted by the study
commission established under section 2(1) are as follows:
(a) to review current rules, policies and procedures applicable to
constables, sheriffs and authorized persons referred to in section
2(1) in respect of their use of conducted energy weapons and their
training and re-training in that use:
(b) to review research, studies, reports and evaluations respecting the
safety and effectiveness of conducted energy weapons when used in
policing and law enforcement in British Columbia and in other
jurisdictions;
(c) to make recommendations respecting
(i) the appropriate use of conducted energy weapons by constables,
sheriffs and authorized persons referred to in section 2(1) in the
performance of their duties and the exercise of their powers,
and

(i) the appropriate training or re-training of those constables,
sheriffs and authorized persons in that use of conducted energy
weapons.

(d) to submitsa report to the Attorney General on or before November
30, 2008.

8 The original Terms of Reference required that | submit my final report to the Attorney General on or
before June 30, 2008. However, by late April 2008 it became clear that this Report date was no longer
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3. The commission team

In the weeks following my appointment, | appointed Leo Perra to act as Executive
Director, and Cathy Stooshnov to act as Manager of Finance and Administration. They
both brought a wealth of administrative experience—Mr. Perra as a former president
of a regional college and executive director of several previous public inquiries, and
Ms. Stooshnov as an administrator for numerous other public inquiries since the early
1990s. Together, they secured office space for the Commission in downtown

Vancouver, hired staff, and made administrative arrangements for our public forums.

| retained as Commission Counsel Art Vertlieb, Q.C., a partner in the Vancouver law
firm of Vertlieb Dosanjh. Mr. Vertlieb brought to this task his considerable experience
as a senior civil, criminal, and administrative law litigator. | retained Patrick
McGowan as Associate Commission Counsel. Mr. McGowan is an experienced criminal

and civil law practitioner in Vancouver.

In light of the many complex scientific, medical, legal, and public policy issues arising
out of the Terms of Reference, | retained Sharon Samuels as Research Counsel. She
had served in a similar capacity in several other public inquiries since the mid-1990s.
As well, Karen Ryan managed an extensive empirical research project relating to
conducted energy weapon incident reports. | retained Keith Hamilton as Policy
Counsel. Mr. Hamilton has acted as policy counsel and principal report-writer for
numerous previous public inquiries. | also retained former Provincial Court judge,

Dolores Holmes, to provide advice.

| retained Chris Freimond, of Chris Freimond Communications Inc., as our
communications manager. He advised the Commission on matters of public and media

communications, and was the key contact person for the Commission.

realistic, given the 61 witnesses scheduled to make presentations at our public forums during May and
June 2008, and the time required to complete the Commission’s extensive research program, to formulate
my recommendations, and to draft the Commission report. Consequently, on April 28, 2008, | wrote to
the Deputy Attorney General, requesting an extension of time until December 31, 2008, to file my report.
On June 10, 2008, it was announced that the Lieutenant Governor in Council had granted an extension
until November 30, 2008. A further extension to June 30, 2009, was granted on November 28, 2008.
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A listing of the Commission staff, contractors, and consultants is included at the

beginning of this Report.

I would like to express my sincere appreciation to all members of the Commission
team, for the professionalism, hard work, and enthusiasm they brought to this task.
While | accept sole responsibility for the ultimate recommendations, in all other
respects it was a team effort, and all members of the team can be proud of their

contributions.

4. The commission’s activities
The Terms of Reference are exceptionally broad. They invite me to:

» review the current rules, policies, and procedures applicable to constables,
sheriffs, and correctional officers respecting their use of conducted energy
weapons, including their training and re-training;

* review research, studies, reports, and evaluations respecting the safety and
effectiveness of conducted energy weapons when used in policing and law
enforcement; and

* make recommendations respecting the appropriate use of conducted energy
weapons, including appropriate training and re-training.

It was obvious to me at the outset that my primary concern, arising from the
unfortunate events at the Vancouver International Airport and other conducted energy
weapon incidents, was an erosion of public confidence in our law enforcement

agencies.

Whatever conclusions | may reach concerning the future use of conducted energy
weapons, the most important weapon in the arsenal of the police will be public
support. Confidence can be furthered only by a completely open, public, objective

process, where the premier experts in their relevant fields can present their views.

To address my mandate, | developed a two-pronged approach. In order to further my
own understanding of the complexities of these issues, and to assist in educating the
public so that they have confidence in my recommendations, Commission Counsel and

Associate Commission Counsel organized a series of informal public forums, where a
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wide range of people with varying interests and perspectives were invited to make

presentations.

In order to pursue the many technical and policy issues in more depth, our Research
Counsel brought together a team of legal, medical, empirical, and policy researchers
who analyzed an enormous volume of Canadian and international material and

prepared very helpful research papers, which | relied upon in preparing this Report.

| turn now to a more detailed discussion of both of these Commission activities.

PUBLIC FORUMS

The public forums were informal, non-adversarial sessions open to the public, held in
downtown Vancouver between May 5 and June 25, 2008. In some cases, the
Commission invited presenters to participate, based on their medical or scientific
knowledge, their law enforcement experience, or their public policy interests. In
other cases, individuals or organizations requested an opportunity to make

presentations.

Presenters were invited to make their presentations uninterrupted, following which
Commission Counsel, Associate Commission Counsel, and/or | asked questions for

clarification.®

Later in this Report when | discuss policy issues, | will refer to what these presenters
told me. At this point, | will only identify each presenter, and their area of interest or

the organization they represent (listed alphabetically within each category).

| found every presentation to be well prepared, thoughtful, and respectful. | express
my sincere appreciation to every presenter for taking the time to attend our forums
and for assisting in the work of the Commission. | learned a great deal, and gained an

appreciation of the complexity of these important issues.

9 Verbatim transcripts of presentations are available on the Commission’s website at
http://www.braidwoodinquiry.ca/transcripts.php.
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1. Commercial interests

Thomas Smith, Chairman of the Board, TASER International, Inc.
Kenneth J. Stethem, Chairman and CEO, Aegis Industries.

2. Electrical and biomedical engineering

Dr. Dorin Panescu, University of Wisconsin-Madison; Madison, Wisconsin

J. Patrick Reilly, Principal Staff Engineer Supervisor; Applied Physics Laboratory,
Johns Hopkins University; Baltimore, Maryland

Dr. Pierre Savard, Professor of Biomedical Engineering; Ecole Polytechnique de
Montréal, Montréal, Quebec

Dr. John G. Webster, Department of Biomedical Engineering; University of Wisconsin-
Madison, Madison, Wisconsin

3. Medicine

Emergency medicine

Dr. William Bozeman, emergency department physician; North Carolina

Dr. Christine Hall, emergency department physician, Victoria General Hospital and
Royal Jubilee Hospital; Victoria, BC

Dr. Jeffrey D. Ho, Department of Emergency Medicine, Hennepin County Medical
Center; University of Minnesota Medical School

Dr. Christian Sloane, emergency department physician; California

Cardiology

Dr. Michael Janusz, Clinical Professor of Surgery, University of British Columbia;
Vancouver, BC; specialist in cardiovascular and thoracic surgery

Dr. Charles Kerr, Professor of Cardiac Electrophysiology, Department of Medicine,
University of British Columbia; Vancouver, BC

Dr. Charles Swerdlow, Clinical Professor of Medicine (cardiac electrophysiology),
Cedars-Sinai Hospital; Los Angeles, California

Dr. Zian H. Tseng, Assistant Professor of Medicine, Cardiac Electrophysiology Section,
University of California; San Francisco, California

Epidemiology

Dr. Keith Chambers, former Assistant Director, Centre for Clinical Epidemiology and
Evaluation, Vancouver General Hospital; Vancouver, BC

Pathology

Dr. John Butt, former Chief Medical Examiner for provinces of Alberta and Nova
Scotia; consulting forensic pathologist; Vancouver, BC
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Psychology

Dr. Michael Webster, counselling psychologist, consultant on police training; Denman
Island, BC

Psychiatry

Dr. Shaohua Lu, addiction psychiatrist, clinical assistant professor, University of
British Columbia; Vancouver, BC

Dr. Joseph Noone, Clinical Professor of Psychiatry, University of British Columbia;
Vancouver, BC; Medical Director of Adult Program, Riverview Hospital;
Coquitlam, BC

Dr. Maelor Vallance, Clinical Emeritus Professor of Psychiatry, University of British
Columbia; Vancouver, BC

Mental health

Beverly Gutray, Executive Director, Canadian Mental Health Association, BC Division;
Vancouver, BC

Dr. Nancy Hall, policy consultant, Canadian Mental Health Association, BC Division;
Vancouver, BC

Camia Weaver, justice coordinator, Canadian Mental Health Association, BC Division;
Vancouver, BC

4. Law enforcement

Police departments

Delta Police Department:
Chief Constable Jim Cessford
Cst. Jason Martens
Greater Vancouver Transportation Authority Police Service:
Deputy Chief Ken Allen
New Westminster Police Department:
Staff Sgt. Joseph Spindor, training supervisor
Port Moody Police Department:
Cst. Chris Birtsch, Traffic Section
Detective Cst. Paul Dungey, Major Crime Section
Chief Constable Brad Parker
Royal Canadian Mounted Police:

Corp. Gregg Gillis, Use of Force Subject Matter Expert, “E” Division;
Vancouver, BC

Insp. Troy Lightfoot, Officer in Charge, Use of Force and Operational
Programs, National Headquarters; Ottawa, Ontario
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Assistant Commissioner Alastair Macintyre, Officer in Charge of
Criminal Operations, “E’ Division; Vancouver, BC

Toronto Police Service:

Staff Superintendent Michael Federico
Vancouver Police Department:

Chief Constable Jim Chu

Cst. Graham Edmunds

Cst. Darren Hall, force options trainer

Cst. Tammy Hammell, conducted energy weapons coordinator, Control
Tactics Section

Sgt. Clive Milligan, in charge of use-of-force training, Control Tactics
Section

Deputy Chief Constable Bob Rich (and President, BC Association of
Municipal Chiefs of Police)

Victoria Police Department:
Cst. Mike Massine, Conducted Energy Weapon Program
Interim Chief Constable Bill Naughton

Corrections Branch

Pete Coulson, Warden, North Fraser Pretrial Centre; Port Coquitlam, BC

Sheriff Services

Supt. Paul Corrado, Strategic Security Operations, Court Services Branch, Ministry of
Attorney General, Province of British Columbia
Policing policy

Kevin Begg, Assistant Deputy Minister and Director of Police Services, Ministry of
Public Safety and Solicitor General, Province of British Columbia; Victoria, BC

Staff Sgt. Joel Johnston, Provincial Use of Force Coordinator, Ministry of Public Safety
and Solicitor General, Province of British Columbia; Victoria, BC

Civilian oversight

Paul Kennedy, Chair, Commission for Public Complaints Against the Royal Canadian
Mounted Police; Ottawa, Ontario

Michael MacDonald, Director of Strategic Policy and Research, Commission for Public
Complaints Against the Royal Canadian Mounted Police; Ottawa, Ontario

Dirk Ryneveld, Q.C., Police Complaint Commissioner; Victoria, BC
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5. Politicians

Ujjal Dosanjh, P.C., Q.C., Member of Parliament for Vancouver South; former
Attorney General and Premier, Province of British Columbia

6. Non-governmental organizations

Hilary Homes, Amnesty International; Ottawa, Ontario
Murray Mollard, Executive Director, BC Civil Liberties Association; Vancouver, BC

7. Concerned citizens

Zofia Cisowski, mother of Robert Dziekanski

Cathy Gallagher and Joseph Gallagher, on behalf of their mentally ill son
Walter Kosteckyj, lawyer; Vancouver, BC; counsel for Zofia Cisowski

Jay Page, computer graphics and image processing consultant

Errol Povah, political activist

Randy Puder, caregiver for family members with mental illnesses

Jude Swanson, citizen with a mental health diagnosis and a seizure disorder

Cameron Ward, lawyer; Vancouver, BC; counsel for Patti Gillman (sister of Robert
Bagnall, who died after being shot with a conducted energy weapon)

C. RESEARCH PROGRAMS

Contemporaneously with the public forums, the Commission’s Research Counsel
developed an ambitious research program, aimed at a more in-depth analysis of the
many legal, scientific, medical, and public policy issues arising out of the Terms of

Reference (Appendix A).

In the scientific and medical areas, | retained Dr. Keith Chambers, the former
Assistant Director at the Centre for Clinical Epidemiology and Evaluation at Vancouver
General Hospital, to oversee a comprehensive literature survey and the work of the

Commission’s medical and scientific researchers.

The Commission’s research team prepared numerous research memoranda and
discussion papers, which have greatly fostered my understanding of these issues, and

which were invaluable in the drafting of this Report.
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1. Medical and scientific issues

In addition to preparing summaries of the international academic literature identified
by Dr. Chambers,'® the Commission’s researchers also prepared discussion papers on

topics such as the following:

 cardiac, respiratory, and metabolic risks;

» mental health and “excited delirium”;

 use of conducted energy weapons in push-stun and probe modes;
 repetitive deployment of conducted energy weapons;
 vulnerable groups and higher risk situations;

» post-deployment medical procedures;

» use of conducted energy weapons in clinical settings; and

 reduction in fatalities and injuries.
2. Legal issues

It is important to understand the legal and regulatory framework within which
conducted energy weapons are deployed. To that end, the Commission’s legal
research included an examination of the following:
» product safety and standards regulation of conducted energy weapons in the
United States and Canada;

« product safety testing of the TASER M26® and TASER X26° in the United
States;

 the legal status of a conducted energy weapon as a prohibited firearm
and/or a prohibited weapon under the Canadian Criminal Code;

« classification of the TASER M26 and TASER X26 as firearms under USA law;

» review of Canadian court decisions involving the use of conducted energy
weapons;

* international law implications of conducted energy weapon use;

» the Royal Canadian Mounted Police as the provincial police force in British
Columbia—its roles, responsibilities, and governance; and

10 See Appendix C.
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» the legal and regulatory framework for conducted energy weapon use by
municipal law enforcement agencies in British Columbia.

3. Policy analysis

While a clear understanding of the scientific, medical, and legal issues is essential, the
final decision about whether conducted energy weapons should be authorized for use,
and if so in what circumstances, is ultimately a public policy decision. Consequently,
the Commission’s researchers prepared discussion papers on topics such as the
following:
» comparative analysis of municipal police department policies respecting use
of conducted energy weapons;

» guiding principles for the deployment of conducted energy weapons—subject
behaviour, proportionality considerations, contextual factors, and
preclusions; and

 cultural differences between Canada and the United States relating to the
use of conducted energy weapons.

4. Empirical research

Soon after the Commission began its work, an initial review of information supplied by
law enforcement agencies indicated that municipal police officers, sheriffs, and
correctional officers had deployed conducted energy weapons approximately 1,500

times since they were introduced in December 1998.

In order to gain a better understanding of the circumstances in which conducted
energy weapons have been used by the various policing bodies in British Columbia over
that time period, | authorized a comprehensive review of every incident. This
necessitated the cooperation of all law enforcement agencies, who gave the

Commission’s researchers access to their incident reports.™

11 | note in passing that while a public inquiry designated as a hearing commission under section 2(2)(c)
of the Public Inquiry Act has the statutory authority under s. 22 to issue a summons requiring a person to
produce for the commission information or a thing in the person’s possession or control, no such authority
is granted to a study commission (such as this one). Given the delay (and in some cases reluctance) of
some law enforcement bodies to provide this Commission with information about conducted energy
weapon deployments, | invite the Attorney General to consider amending the legislation to extend the
summons power to study commissions.
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On April 1, 2008, Commission researchers requested incident reports from the RCMP
concerning the use of conducted energy weapons in British Columbia. However, by
the time these reports were provided (July 31, 2008), there was insufficient time to
undertake a comprehensive analysis of them. Fortunately, Mr. Paul Kennedy, Chair of
the Commission for Public Complaints Against the RCMP, agreed to extract and isolate
BC data from his “Quantitative Analysis of RCMP CEW Database,” contained in his June
12, 2008 report entitled RCMP Use of the Conducted Energy Weapon: Final Report,

which he provided to the Commission.

The results of the Commission’s empirical analyses will be discussed in detail in Part 7

of this Report.

5. Written submissions

The Commission also received 38 written submissions from members of the public.
Some recounted personal experiences of having a conducted energy weapon deployed
against them or a family member, while others emphasized the need to use crisis
intervention techniques when dealing with people with disabilities. Some submitters
supported the continued use of conducted energy weapons, while an equal number
wanted them banned, at least pending further research. | acknowledge with thanks

those who took the time to express their views and concerns.

D. THE COMMISSION’S REPORT

1. The purpose of this Report

As stated earlier, this Report addresses only the use of conducted energy weapons as
set out in the Terms of Reference. | will publish, at a later date, a separate report
dealing with the hearing and study commission into the death of Mr. Dziekanski at the

Vancouver International Airport.
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2. The minister’s responsibilities

Section 28 of the Public Inquiry Act directs a commission to make its final report to
the minister (in this case the Attorney General of BC), setting out:
« any findings of fact made by the commission that are relevant to the
commission’s terms of reference, and the reasons for those findings; and

* if required by the commission’s terms of reference, any recommendations of
the commission.

The minister must submit the report to the Executive Council (Cabinet) at its next
meeting. On receiving the report, the Executive Council may direct the minister to
withhold portions of the report because of privacy rights, business interests, or the
public interest. If it so directs, the minister must remove any portions to be withheld
and, in the report, identify any withheld portions and, to the extent possible,

summarize them.

Following its review of the report, the Executive Council must then direct the minister
to lay the report (except any withheld portions) before the Legislative Assembly. The
minister:
« must promptly lay the report before the Legislative Assembly if it is in
session or will be in session within 10 days of receiving the direction; and

* in any other case, must promptly file the report with the Clerk of the
Legislative Assembly.

Section 28(8) is clear that: “A person [which | interpret to include a commissioner]

must not release a report of a commission except in accordance with this section.”
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A. HISTORY OF CONDUCTED ENERGY WEAPONS

1. Origins

Conducted energy weapons or devices, which are designed to use a conducted
electrical current in order to incapacitate a person or to ensure compliance through

pain, have been available for more than three decades.

It is my understanding, based on the presentation of Thomas Smith (Chairman of the
Board of TASER International, Inc.) at our public forums and the TASER International,
Inc., website, that the first device was developed in the late 1960s by Mr. Jack Cover,
an American physicist and NASA researcher. His inspiration was drawn from the 1966
Blue Ribbon Crime Commission that called for the development of non-lethal devices
for use in controlling riots, which were occurring across the United States at that time.
His first model, known as the Tasertron Taser,*? was a pain compliance device, which

he patented in 1974. By 1976, several police agencies were utilizing his products.

2. Manufacturers
There are several manufacturers of conducted energy weapons, including:

» TASER International, Inc., headquartered in Scottsdale, Arizona. It
manufactures devices for civilian, policing, and military purposes.

» Stinger Systems, Inc., of Tampa, Florida. It manufactures a projectile stun
weapon, as well as an electronic stun restraint device used for prisoner
transport and an electrified riot shield.

» Aegis Industries, Inc., of Delaware. It develops intermediate-force devices,
including its MK63 Trident, a close-quarters engagement device that also acts
as a stun device.

12 The name TASER is apparently an acronym for “Thomas A. Swift's Electric Rifle,” named for a science
fiction teenage inventor and adventure character: see http://www.taser.com/legal/Pages/trademarks
.aspx.
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TASER INTERNATIONAL, INC.

1. Origins and growth of the company

Since the only conducted energy weapons authorized for use in Canada are those
manufactured by TASER International, Inc., | will limit my discussion to that firm’s
products. Mr. Smith told me that he and his brother Patrick bought the company, and
rights to the TASER name, from Mr. Cover in 1993. Their initial goal was to use
modern technology to develop a self-defence device for the civilian market, after two
friends were shot and killed in a road rage incident in Scottsdale. In 1993, after
switching from gunpowder to a compressed nitrogen propellant (which meant that the
device was no longer classified as a firearm), the company introduced the Air Taser™
to the civilian market. It has subsequently developed a compact C2™ model that it

markets primarily to women.

In 1999, the company expanded into the law enforcement market, with its
development of a handgun-shaped model (the Advanced TASER M26), which could be
used for incapacitation as well as pain compliance. In 2003, it introduced a smaller,
lighter and more advanced X26 model that police officers could wear on their belts.

Both models are also marketed to the military.

The company is currently field testing a new model. The XREP projectile is self-
contained, wireless, and fires from a 12-gauge shotgun. It delivers the same neuro-
muscular incapacitation as the handheld TASER X26 (but for 20 seconds instead of five

seconds), but can be delivered to a distance of 20 metres.

According to Mr. Smith, 350,000 officers in over 12,750 agencies in 45 countries use his
company’s technology today. He estimates that approximately 680,000 human
volunteers have been exposed to the company’s conducted energy weapons, most of
them being law enforcement officers who have been exposed as part of their training.
In addition, there have been approximately 547,000 field uses. He told me that in

Canada, 160 agencies are using almost 2,300 M26s and almost 4,200 X26s.
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2. Models used by policing bodies in British Columbia

TASER M26 and TASER X26"

a. The Advanced TASER M26

Introduced to the law enforcement community in 1999, the Advanced TASER M26 is a
pistol-shaped weapon. It can be used in two modes:
» Push-stun mode—the end of the weapon is pressed against the target’s body

(with an expended cartridge attached or without a cartridge attached), and a
pulsed electrical current is transferred to the adjacent muscles; or

» Probe mode—when a cartridge is attached to the end of the weapon, it fires
two metal darts or probes (using compressed nitrogen as a propellant), which
imbed in the target’s skin or clothing. The probes, which have hooked tips,
can penetrate up to 9 mm into the subject’s skin. If the probes do not reach
the skin due to bulky clothing, the high voltage creates an arc enabling the
current to enter the body. The probes are connected to the weapon by wires
that conduct a pulsed electrical current from the weapon into the target’s
body.

The trigger activates a five-second electrical current cycle, which can be stopped by
placing the safety lever in the safe position, or can be repeated by re-pressing the
trigger after the completion of the first cycle. Holding the trigger down continuously

can extend a cycle.

13 Photos and approval for use provided by TASER International, Inc.
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Eight AA nickel metal hydride or alkaline cell batteries power the M26. Depending on
the battery brand used, the electrical current has a pulse rate of 15 or 20 pulses per
second, with a pulse duration of 40 microseconds (40 millionths of a second) full

waveform.

When the M26 is held level, the upper probe is propelled in a horizontal direction and
the lower probe is propelled at an eight-degree downward angle, which means that,
for every seven feet of travel, there is a one-foot spread between the probes (or, for
every 2.1 metres of travel, there is a 0.3 metre spread). Four different colour-coded
single-use cartridges can be installed, with different wire lengths—yellow (15 feet),

silver (21 feet), green (25 feet), and orange (35 feet).

For the M26 to be effective when used in its probe mode, both probes should hit the
subject.14 To assist the officer in aiming, the M26 emits a red laser beam, which

marks where the upper probe will hit the target.

Every cartridge has a unique serial number. When it fires out the two probes and
wires, it also disperses about 30 small discs, called Anti-Felon Identification tags, with
the same serial number on it. This enables investigators to link up the user of the

weapon with the person to whom the cartridge was issued.

The M26 has an LED indicator showing that the laser is on and the weapon is capable
of firing, but it does not indicate whether there is sufficient battery power to fire or
discharge. The weapon stores data about firings, date, and time for approximately

585 firings, which can be downloaded using an M26 dataport download kit.

The manufacturer’s specifications respecting the M26’s electrical output, which | will

discuss in more detail later, include the following:

» Voltage:
o0 Peak open circuit arcing voltage—50,000 V
0 Peak loaded voltage—5,000 V

14 However, Mr. Reilly testified that an electrical shock can be delivered across several inches of air and
if one probe hits the subject and the other probe falls on wet ground, the subject may still receive a
shock.
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0 Average voltage over duration of main phase—3,400 V
0 Average voltage over full phase—320 V
0 Average voltage over one second—1.3 V
Current: 3.6 mA average (milliamps)
Energy per pulse:
0 Nominal at main capacitor—1.76 joules
o0 Delivered into load—0.50 joules
Power rating:
o Nominal at main capacitor—26 watts at 15 pulses per second

o0 Nominal delivered into load—7.39 watts at 15 pulses per second

b. The TASER X26

The manufacturer introduced its X26 model, for law enforcement and military use, in

2003. It was more compact, 60 percent lighter, and designed to be carried in a holster

on an officer’s service belt.

The X26’s specifications are similar to the M26, except for the following:

Batteries—digital power magazine (two 3-volt lithium batteries, as used in
digital cameras)

Pulse rate—19 pulses per second
Pulse duration—100 microseconds (100 millionths of a second)
Peak loaded voltage—1,200 V
Average voltage over duration of main phase—400 V
Average voltage over full phase—350 V
Average voltage over one second—0.76 V
Current—2.1 mA average
Energy per pulse:

o Nominal at main capacitors—0.36 joules

o Delivered into load—0.07 joules
Power rating:

o0 Nominal at main capacitors—6.84 watts

o Delivered into load—1.33 watts
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» LED display—a two-digit display of remaining digital power magazine energy
percentage, burst time, warranty expiration, unit temperature, illumination
status, and current time and date.

» Data storage—stores time, date, burst duration, unit temperature, and
remaining digital power magazine energy percentage for approximately 1,500
firings. The data can be downloaded using a USB data interface module.

* Video and audio—available with an optional video and audio recorder that is
activated when the safety switch is armed. It is capable of recording for up
to 90 minutes.

3. How a TASER conducted energy weapon works

In order to understand how a conducted energy weapon works, a basic understanding
of electricity is required. | am indebted to Mr. J. Patrick Reilly, from the Applied
Physics Laboratory of Johns Hopkins University, for his very informative presentation
during our public forums. Much of the explanation that follows is based on what he

said and his PowerPoint presentation.

To begin with a question, if putting my finger into a 120-volt light socket could kill

me, why could | walk away from a 50,000-volt shock from a conducted energy weapon?
There are two reasons. First, the “peak open circuit arcing voltage™ is rated at 50,000
volts when nothing is connected to the probes, such as when the officer is testing the
weapon by creating an electrical arc between the two electrodes. When the weapon
is under load (such as when imbedded in a person’s skin or clothing), the voltage is
much less—7,000 volts for the M26 and 1,300 volts for the X26, according to Mr. Reilly.

Second, the duration of the conducted energy weapon pulse is short. In the case of
the wiring in our homes, the electrical current is continuous. However, in a conducted
energy weapon, a new electrical pulse begins 19 times every second. The actual
duration of each of these pulses is much briefer—30 microseconds (30 millionths of a

second) with the M26 and 80 microseconds (80 millionths of a second) with the X26.%

15 The pulse durations of 30 and 80 microseconds are taken from Mr. Reilly’s presentation. According to
the manufacturer’s specifications, the pulse durations are 40 and 100 microseconds for the M26 and X26
respectively.
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There is an important reason why a conducted energy weapon needs 50,000 volts.
This voltage (analogous to pressure in a water hose) is required in order to create an
electric arc that bridges an air gap. For example, if one of the probes is imbedded in
clothing and does not touch the skin, the high voltage creates an arc between the
probe and the skin, enabling the electrical current to enter the body. Similarly,
although the outer layer of a person’s skin (the corneum) is dry and normally a poor
conductor, the high voltage breaks down the dryness and makes the skin a good

conductor.

Turning now to current (analogous to the water flow rate in a hose, such as litres per
minute), the manufacturer’s specifications state that the M26 has a current of 3.6
milliamps (3.6 thousandths of an ampere) average, and the X26 has a current of 2.1
milliamps (2.1 thousandths of an ampere) average. Mr. Reilly, on the other hand,
cites the M26 as having a peak output current of 17 amperes, and the X26 as having a
peak output current of 3 amperes. He explained the difference between his numbers
and the manufacturer’s numbers as follows. His numbers measure the actual
amperage during a pulse, whereas the manufacturer’s numbers are an average over
the total time period, during and between pulses. In his view, average current is

irrelevant to electrostimulation.

According to Mr. Reilly, “delivered charge” is the best indicator of the potential
electrostimulation. It is measured in coulombs, which is analogous to the volume of
water delivered by a hose during a set period of time. The significant point is that
both the M26 and the X26 have an almost identical “delivered charge” for each pulse—
approximately 100 micro-coulombs (or 100 millionths of a coulomb). This is so
because of the differing currents and pulse durations of the two models, as shown in
Table 1.
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Table 1: Delivered charge of M26 and X26 models

M26 X26
Current 17 amperes per pulse 3 amperes per pulse
Pulse duration 30 microseconds 80 microseconds

To give a sense of what effect 100 micro-coulombs of delivered charge would have on

a person, Mr. Reilly conducted laboratory experiments with human subjects, who were

subjected to brief high-voltage pulses on their forearms. Subjects reported pain on

average at 0.5 micro-coulombs, and intolerable pain at 1.0 micro-coulombs. This is to

be contrasted to the delivered charge of 100 micro-coulombs from each pulse of a

conducted energy weapon, which delivers 95 pulses over a five-second period.

The purpose of the electrical current is different, depending on the mode used:

* Push-stun mode—if the trigger is pulled when the end of the conducted

energy weapon is pressed against the person’s skin (e.g., arm). The
electrodes are close together, which means that the electrical current is
localized to the muscles in that area. In that case it serves a pain
compliance purpose, to persuade the person to let go of something, or to
otherwise comply in order to avoid further shocks.

Probe mode—when the probes are deployed they are normally imbedded in
the person farther apart than the electrodes are in the push-stun mode. In
that case, the electrical current spreads out more and goes deeper into the
body, engaging more and more excited tissue. In addition to the same pain
experienced in the push-stun mode, the electrical current now interferes
with the person’s neuromuscular system. The person typically becomes
incapacitated, and falls to the ground with no ability to put his or her hands
out to break the fall.

When the five-second cycle is over, the pain and/or incapacitation is over, and the

person’s normal strength returns immediately.
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A. USE OF FORCE BY POLICE OFFICERS—THE LEGAL FRAMEWORK

1. Civilian governance of the police

Important principles form the basis of any discussion about a police officer’s use of
force. In his 1994 Policing in British Columbia report,® then-Justice Wally Oppal
stated:
Thus in a system of responsible government, the police are ultimately
accountable to civilian authority. This fundamental tenet of a liberal
democracy distinguishes Canada from totalitarian or dictatorial states in which
the police are either accountable only to the executive branch or, in extreme
cases, to no other authority at all.
This accountability has, in my view, two aspects. First, there is an after-the-fact
accountability, through which police management must answer for how a police force
is operated; and individual police officers must answer for their own conduct through

internal disciplinary or court proceedings.

Second, there is a proactive accountability, through which the legislative and
executive branches of government set standards of practice governing how police
officers will carry out their duties. The mandate given to this Commission is an
example of proactive accountability. My recommendations respecting the use of
conducted energy weapons will, if accepted by the legislative and/or executive

branches of government, impose new standards governing future police conduct.

While police officers have a legal duty to carry out their tasks in accordance with such
standards, there is an equally onerous duty on civilian authority to set such standards
in the first instance. Ignoring this responsibility, or delegating it to the police would
be an abdication of a fundamental element of our liberal democratic system; we do so

at our peril.

It is with this understanding that | have approached my work as Commissioner.

16 Closing the Gap—Policing and the Community, Volume 1, p. B-3.
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2. A police officer’s authority to use reasonable force
a. The Criminal Code

As a society, Canadians have entrusted their police officers with exceptional powers,
including the power to search private property, the power to arrest (sometimes
without a warrant), and the power to use force. These powers are all qualified, with
elaborate checks and balances that Parliament and the courts have developed over

the years to safeguard against abuses.

i. General rule

A police officer’s authority to use reasonable force is dealt with in several sections of
the Criminal Code.'” Section 25(1)(b) sets out the basic principle:
Every person who is required or authorized by law to do anything in the
administration or enforcement of the law ... as a peace officer or public officer,

... is, if he acts on reasonable grounds, justified in doing what he is required or
authorized to do and in using as much force as is necessary for that purpose.

If a police officer uses excessive force, then s. 26 applies. It states:
Every one who is authorized by law to use force is criminally responsible for
any excess thereof according to the nature and quality of the act that

constitutes the excess.

The Criminal Code has three special provisions respecting the use of force that is
intended or is likely to cause death or grievous bodily harm, which | will mention

briefly.

ii. Protection from death or grievous bodily harm

Section 25(3) states that a person is not justified in using force that is intended or is
likely to cause death or grievous bodily harm, unless the person believes on reasonable
grounds that it is necessary for the self-preservation of the person or the preservation

of anyone under that person’s protection from death or grievous bodily harm.

17 R.S. 1985, c. C-46, as amended. See http://laws.justice.gc.ca/en/showtdm/cs/C-46?noCookie.
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iii. Taking flight to avoid arrest

Section 25(4) states that a police officer is justified in using force that is intended or is
likely to cause death or grievous bodily harm to a person to be arrested if five
conditions are met:
1. The officer is proceeding lawfully to arrest the person, with or without
warrant;

2. The offence for which the person is to be arrested is an offence for which
that person may be arrested without warrant;

3. The person to be arrested takes flight to avoid arrest;

4. The police officer believes on reasonable grounds that force that is
intended or is likely to cause death or grievous bodily harm is necessary
for the purpose of protecting the officer or any other person from
imminent or future death or grievous bodily harm; and

5. The flight cannot be prevented by reasonable means in a less violent
manner.

iv. Escaping inmate

Section 25(5) states that a police officer is justified in using force that is intended or is
likely to cause death or grievous bodily harm against an inmate who is escaping from a
penitentiary, if two conditions are met:

1. The officer believes on reasonable grounds that any of the inmates of the

penitentiary poses a threat of death or grievous bodily harm to the officer
or any other person; and

2. The escape cannot be prevented by reasonable means in a less violent
manner.

In 1981 the BC Court of Appeal was required to interpret the phrase “grievous bodily
harm.”*® The case involved an RCMP officer who had been convicted by a jury of
assault causing bodily harm for striking a detainee with a nightstick as the detainee
was exiting a police cruiser and kicking the detainee after he fell to the ground.
Although there was a dispute about the actions of the officer and the detainee, the
detainee suffered a laceration on his forehead, a large bruise to his left cheek, and a

fracture of his left cheekbone.

18 R. v. Canada (Royal Canadian Mounted Police) (1981), 60 C.C.C. (2d) 211.
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Relying on two earlier court authorities, the Court of Appeal ruled that “grievous
bodily harm” does not mean any hurt or pain, but is limited to “serious hurt or pain.”*
Later in this Report | will discuss the implications of this interpretation. For now, it is
enough to note that if one were to conclude that a conducted energy weapon is likely
to cause “serious hurt or pain,” then s. 25(3) of the Criminal Code would justify a
police officer’s use of the weapon only if the officer believes on reasonable grounds
that it is necessary for the officer’s self-preservation or the preservation of anyone

under the officer’s protection from death or serious hurt or pain.

b. Canada’s commitment to international treaties and conventions

During our public forums, Hilary Homes made a presentation on behalf of Amnesty
International Canada, in which she suggested that police use of conducted energy

weapons might violate Canada’s international commitments. She stated:®

Increasingly, the Taser appears to have been deployed simply too often and too
soon. Amnesty International believes that using powerful electroshock
weapons against those already restrained; disturbed, intoxicated, but non-
dangerous individuals; unruly children; and people who are non-compliant but
who do not pose a probable threat of serious injury to themselves or others, is
an excessive use of force which may in some circumstances also constitute
torture or other cruel, inhuman or degrading treatment. [underlining added]

i. Torture

On June 24, 1987, Canada ratified the United Nations Convention against Torture and
other Cruel, Inhuman or Degrading Treatment or Punishment.? Article 2(1) imposes a
duty on each State party to “take effective legislative, administrative, judicial or
other measures to prevent acts of torture in any territory under its jurisdiction.” The
duty to prevent torture is absolute—Article 2(2) adds that “No exceptional

circumstances whatsoever ... may be invoked as a justification for torture.”

19 Ibid, para. 18. The court authorities relied upon were Director of Public Prosecutions v. Smith (1960),
44 Cr. App. R. 261, and The Queen v. Archibald (1898), 4 C.C.C. 159.

20 Transcript, May 15, 2008, pp. 25-26.

21 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 10
December 1984, 1465 U.N.T.S. p. 85 (entered into force 26 June 1987), available at http://www.
unhchr.ch/html/menu3/b/h_cat39.htm.
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Under Article 11, Canada also has a duty to prevent torture by systematically
reviewing its interrogation rules, instructions, methods, and practices, as well as
arrangements for the custody and treatment of people subjected to arrest, detention,

or imprisonment.
Article 1 of the Convention defines “torture” as meaning

any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him or a
third person information or a confession, punishing him for an act he or a third
person has committed or is suspected of having committed, or intimidating or
coercing him or a third person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the instigation of or with
the consent or acquiescence of a public official or other person acting in an
official capacity. It does not include pain or suffering arising only from,
inherent in or incidental to lawful sanctions.

From my reading of this definition, several elements must be established for an act to
amount to torture:
» Severe physical or mental pain or suffering is intentionally inflicted on the
subject;
» The pain or suffering is inflicted for any of the following purposes:

0 obtaining from the subject or a third person information or a
confession;

0 punishing the subject for an act the subject or a third person has
committed or is suspected of having committed;

o intimidating or coercing the subject or a third person; or
o for any reason based on discrimination of any kind;

» The pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an
official capacity; and

» The pain or suffering does not arise only from, or is not inherent in or
incidental to lawful sanctions.
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On February 19, 2008, the United Nations Committee Against Torture, an expert panel
established under Article 17 of the Convention, published a report? that included the

committee’s concern about Portugal’s use of conducted energy weapons:

Use of “Taser X26” weapons

The Committee is deeply concerned about the recent purchase by the State
party of electric “Taser X26” weapons for distribution to the Lisbon
Metropolitan Command, the Direct Action Corps, the Special Operations Group
and the Personal Security Corps. The Committee is concerned that the use of
these weapons causes severe pain constituting a form of torture, and that in
some cases it may even cause death, as recent developments have shown
(Articles 1 and 16).

The State party should consider relinquishing the use of electric “Taser X26”

weapons, the impact of which on the physical and mental state of targeted

persons would appear to violate Articles 1 and 16 of the Convention.
From my examination of this issue, | have reached several conclusions. First, | am
satisfied that conducted energy weapons inflict “severe pain or suffering, whether
physical or mental,” within the meaning of Article 1 of the Convention. While the
Convention does not define “severe,” | place considerable reliance on Mr. Reilly’s
laboratory experiment in which human subjects experienced intolerable pain at
approximately one micro-coulomb of delivered charge, and on his evidence that the
M26 and X26 weapons produce 100 micro-coulombs of delivered charge. Even if
“intolerable” pain does not amount to “severe” pain, surely 100 times as much

delivered charge must reach or exceed the “severe” pain threshold.

Second, for an act to constitute torture, it must be inflicted for one of the purposes
specified in the definition, such as obtaining a confession, punishment, intimidation,
or discrimination. Based on what | have been told about the use of conducted energy
weapons in Canada, | am not satisfied that they are, in the normal course of events,

used for any of these purposes. They are typically used to facilitate an arrest, to

22 U.N. Committee against Torture, Consideration of Reports Submitted by States Parties Under Article
19 of the Convention: Conclusions and Recommendations of the Committee Against Torture: Portugal,
UNOHCHROR, 39th Sess., UN Doc. CAT/C/PRT/CO/4, p. 5, available at http://www.unhcr.org/
refworld/publisher,CAT, ,PRT,4804a62¢e2,0.html.
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disarm a person, or to prevent a person from harming themselves, a police officer, or
others. Having said that, it is conceivable that an officer could improperly use a
conducted energy weapon for one of these specified purposes. In that case, careful
consideration would have to be given to whether the officer’s conduct violated the

Convention.

Consequently, | am not satisfied that the normal use of conducted energy weapons
constitutes torture within the meaning of the United Nations Convention against
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment. While |
recognize the possibility that such weapons could be used for such improper purposes,
| do not consider it necessary to make recommendations against the use of conducted
energy weapons for obtaining confessions or for punishment, as there is no evidence of
such abuse in British Columbia, nor is any such abuse suspected in the future. In any
event, torture constitutes an indictable offence under s. 269.1 of the Criminal Code,

which tracks very closely the language of the United Nations Convention.

ii. Other cruel, inhuman, or degrading treatment or punishment

The same United Nations Convention imposes a comparable duty on State parties to

prevent other cruel, inhuman, or degrading treatment. Article 16(1) states in part:
Each State Party shall undertake to prevent in any territory under its
jurisdiction other acts of cruel, inhuman or degrading treatment or punishment
which do not amount to torture as defined in Article 1, when such acts are
committed by or at the instigation of or with the consent or acquiescence of a
public official or other person acting in an official capacity.

Article 11 is also made applicable, imposing a duty on all State parties to keep under

systematic review their interrogation rules, instructions, methods and practices, as

well as arrangements for the custody and treatment of people subjected to arrest,

detention, or imprisonment, with a view to preventing other cruel, inhuman, or

degrading treatment or punishment.

Although the Convention does not define “cruel, inhuman or degrading” treatment or
punishment, several international courts or tribunals have done so. Such rulings are

not binding on Canada, but may serve as evidence of customary international law:
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» The European Court of Human Rights ruled that a minimum level of severity
is required for an action to constitute cruel, inhuman, or degrading
treatment, which depends on the duration of treatment, the physical or
mental effects of the treatment, and in some cases the sex, age, and state
of health of the victim.?®

» The International Criminal Tribunal for the former Yugoslavia defined cruel
and inhuman treatment as that which “causes serious mental or physical
suffering and constitutes a serious attack on human dignity,” especially
where it has been done deliberately.?

» The European Court of Human Rights ruled that hooding, loud music, sleep
deprivation, food and drink deprivation, and stress positions can constitute
cruel, inhuman, or degrading treatment.®

These rulings indicate that a certain severity of mental or physical pain or suffering is
required, and that a variety of factors should be considered, including age, sex, state
of health, the duration of the treatment, and its physical or mental effects on the

person.

From my examination of this issue, | draw several conclusions. First, given the wide
range of factors that must be taken into account in deciding whether specific
treatment amounts to cruel, inhuman or degrading treatment, | am not prepared to
say that the normal use of conducted energy weapons meets that threshold. Each
case would have to be decided, based on the specific facts placed before the trier of

fact.

Second, some international tribunals have identified particular groups in society (e.qg.,
children, the elderly, and those who are medically fragile) as being more vulnerable,
which suggests to me that using conducted energy weapons against them increases the
risk that such use may constitute cruel, inhuman, or degrading treatment or

punishment.

Third, given the proliferation of conducted energy weapons around the world, and

their increasing popularity among law enforcement bodies, it would be difficult to

23 lIreland v. U.K., European Court of Human Rights (1978).
24 Prosecutor v. Delalic, International Criminal Tribunal for the former Yugoslavia IT-96-21-T (1998).
25 Ireland v. U.K., European Court of Human Rights (1978).
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sustain an argument that the use of such weapons violates customary international
law. To put it another way, the open use of conducted energy weapons by these
States indicates their subjective belief that such use does not constitute cruel,

inhuman, or degrading treatment.

3. British Columbia’s approach to establishing use-of-force standards

Section 39(1) of the Police Act® states that the Director of Police Services is
responsible for superintending policing and law enforcement functions in British
Columbia. One of the director’s statutory functions is to make recommendations to
the minister on *“the use of force by officers or classes of officers, including, without

limitation, their training and retraining in the use of force” (s. 40(1)(e)(ii)).

In addition, s. 74(2)(t) of the Act authorizes the Lieutenant Governor in Council to

make regulations:

(t) respecting the use of force by a class of officers in the performance of
their duties, including, without limitation,

0] the training or retraining in the use of physical force
(A) in emergency response situations, pursuits or forcible
entries, and

(B) as a means of restraining an individual, and

(i) the training or retraining in the use of
(A) firearms, ammunition, batons, capsicum spray, physical
restraint devices or other weapons and equipment,
(B) police dogs, horses and other animals, and
© motor vehicles when in pursuit or in emergency response
situations.

Pursuant to that statutory authority, the Lieutenant Governor in Council passed the
Use of Force Regulation.?” There are three aspects of the Regulation on which | will

comment.

26 R.S.B.C. 1996, c. 367, as amended.
27 B.C. Reg. 203/98. See http://www.qgp.gov.bc.ca/statreg/reg/P/Police/203_98.htm.
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a. Firearms

The Regulation has detailed rules about the types of firearms and ammunition that are
authorized for use, maintenance and inspection of firearms, investigations to be
conducted after the in-service discharge of a firearm, and the surrender of firearms
(s. 3-8). Each member of a police force who is authorized to carry and use a firearm
must complete a training course approved by the chief constable and qualify on the
firearm, and must re-qualify on the firearm at least once annually (s. 10). With
respect to use of a firearm, s. 5 states:

A member of a police force who is authorized to use a firearm under section 3,

may discharge that firearm if it is reasonable and necessary to do so and in

accordance with the protections and authorizations provided by section 25 of
the Criminal Code (Canada).

b. Intermediate weapons
The Regulation defines an “intermediate weapon” as any weapon other than:

e a firearm; or

» a weapon that when used in its ordinary and intended manner is as likely to
cause serious bodily harm or death to a person as a firearm.

It does include a firearm used with ammunition designed to be discharged at a muzzle

velocity not exceeding 152.4 metres per second.

Section 9 then provides that a member of a police force may carry and use an

intermediate weapon if two conditions are met:

» Use of the intermediate weapon has been approved by the director and a
chief constable; and

» The member has completed a training course approved by the chief
constable and has been qualified or re-qualified on its use as specified by the
police force.

c. Use of force generally

Section 11 of the Regulation states:
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Use-of-force policy
11. Each police force must develop or adopt a use of force model approved
by the director and develop a written use of force policy that includes
at least the following force options:
(a) officer presence;
(b) communication;
(c) physical control;
(d) intermediate weapons;
(e) lethal force.
Section 10(3) of the Regulation requires that each member of a police force complete
and qualify on a training course approved by the chief constable on the use-of-force
model and techniques, and must thereafter re-qualify in the use-of-force techniques

within a period specified by the police force.
The director is also required, under s. 2.1 of the Regulation:
* to appoint a use of force coordinator to coordinate development of use-of-

force policy under section 11; and

 to chair a use-of-force advisory committee, including representatives from
police forces, which must meet at least twice each year and may make
recommendations respecting use-of-force policy.

From my examination of this issue, | have reached two conclusions. First, the
Lieutenant Governor in Council has broad powers to establish province-wide policies

respecting all aspects of use of force applicable to municipal police forces.?

Second, Lieutenant Governor in Council has established a province-wide policy in
relation to firearms and ammunition, but has not done so in relation to intermediate

weapons or a general use-of-force policy.

28 In his presentation during our public forums, the Director of Police Services told me that, at least with
respect to the use of conducted energy weapons, his authority under s. 40 of the Act is limited to making
recommendations to police departments. He is currently seeking amendments “which will give us more
definitive power to actually, rather than recommend, definitively set the standard”: Transcript, May 7,
2008, p. 57. While it is true that under s. 40 the director’s authority is limited to making recommend-
ations to the minister on the use of force, that provision must be read in conjunction with s. 74, which
authorizes the Lieutenant Governor in Council to make regulations respecting the use of force by a class
of officers. In my view, the Lieutenant Governor in Council could, by regulation, set province-wide
standards respecting all aspects of the use of force by police officers, including standards respecting the
use of conducted energy weapons, relying, of course, on the director’s recommendations.
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With respect to intermediate weapons, the Regulation does not specify the particular
weapons that are approved, but leaves it up to the director and a chief constable to
approve a weapon. This policy lacks transparency and leaves open the possibility of

inconsistent application across the province.

With respect to the use-of-force policy generally, the Regulation delegates to each
police force the development of a use-of-force model and written use-of-force policy.
Although each police force’s policy must include at least five specified force options,
the Regulation gives no guidance respecting the substantive content for each option.
While the Regulation requires that the director approve each police force’s use-of-
force model, it establishes no criteria to guide the police force and the director, and

leaves open the possibility of wide variations in models among the police forces.

The use of force (of which the use of conducted energy weapons is a key aspect) is a
fundamentally important element of policing. Of all police powers, it is the most
extraordinary, and cries out for consistency across the province. More than that,
civilian governance of policing means that use-of-force standards must be established
by the legislative and/or executive branches of government, not the police
departments themselves. While it would be appropriate to include the law
enforcement community and other key stakeholders in discussions leading to the
development of policy, the ultimate decisions must rest with civilian authority.

CURRENT REGULATION OF CONDUCTED ENERGY WEAPONS

1. Federal regulation
a. Under the Criminal Code

For those searching for cultural differences between Canada and the United States,
nothing could be more striking than the two countries’ extraordinarily different

approaches to the regulation of conducted energy weapons.
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In the United States, TASER International, Inc., produces a civilian model of its
conducted energy weapon (the C2), which it advertises on its website and sells
through retailers, such as outfitters, sporting goods and outdoor recreation stores, and

a national chain of travel centres located along interstate highways.

In Canada, however, a conducted energy weapon is a prohibited weapon under the

Criminal Code. It may also be a prohibited firearm. | will briefly discuss both.

i. Prohibited weapon

Under s. 84(1) of the Criminal Code, a “prohibited weapon™ is defined as meaning (in
addition to switchblade knives) “any weapon, other than a firearm, that is prescribed
to be a prohibited weapon.” On December 1, 1998, a regulation was passed?® stating
in s. 4 that weapons listed in Part 3 of the schedule were prohibited weapons. Part 3
of the schedule included “Former Prohibited Weapons Order, No. 3,” which in turn
listed as a prohibited weapon:
6. Any device that is designed to be capable of injuring, immobilizing or
incapacitating a person or an animal by discharging an electrical charge
produced by means of the amplification or accumulation of the electrical
current generated by a battery, where the device is designed or altered so that
the electrical charge may be discharged when the device is of a length of less
than 480 mm, and any similar device.
In my view, that definition quite accurately described the M26 and X26 conducted
energy weapons, and | am satisfied that both are “prohibited weapons” within the

Criminal Code.

ii. Prohibited firearm

The same 1998 Regulation also stated in s. 2 that “the firearms listed in Part 1 of the
schedule are prohibited firearms....” Part 1 of the schedule included reference to the

same “Former Prohibited Weapons Order, No. 3,” which listed as a prohibited firearm:

29 See Regulations Prescribing Certain Firearms and Other Weapons, Components and Parts of Weapons,
Accessories, Cartridge Magazines, Ammunition and Projectiles as Prohibited or Restricted, SOR/98-462.
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Any firearm capable of discharging a dart or other object carrying an electrical

current or substance, including the firearm of the design commonly known as

the Taser Public Defender and any variant or modified version of it.
It appears that the TASER Public Defender was manufactured in the 1970s, and used
gunpowder rather than compressed nitrogen as the propellant. It was probably of a
different design than the two current models, because the Department of Justice’s
Regulatory Impact Statement that accompanied the 1998 Regulation stated that
although it had been in the prohibited weapons category, it “has been moved to the
prohibited firearms class because it is a barreled weapon and thus comes within the
‘firearm’ definition in the Code.” | question whether either the M26 or the X26 could
be classed as a “barrelled weapon,” which is an essential element of the definition of

a firearm.*

| am not persuaded that either the M26 or the X26 are “prohibited firearms” within
the Criminal Code. For the purposes of this analysis, it is enough that they are

“prohibited weapons.”

b. As an electrical device

There are two aspects to product safety. The first focuses on whether a conducted
energy weapon, when functioning properly and used as intended, is safe. The second
focuses on whether the device meets quality standards in the sense that it functions

properly and regularly within the manufacturer’s specifications.

i. Certification of conducted energy weapons as safe

Several people who made presentations during our public forums noted the absence of
standards for conducted energy weapons. Dr. John Webster, a biomedical engineer

from Wisconsin, observed that there are international standards for electric fences,

30 However, it may be that TASER International, Inc.’s new XREP model, which is a wireless projectile
fired from a shotgun, may fit the Criminal Code definition of a firearm, which states: “‘[F]irearm’ means
a barrelled weapon from which any shot, bullet or other projectile can be discharged and that is capable
of causing serious bodily injury or death to a person...”
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but not for conducted energy weapons.®* Walter Kosteckyj, legal counsel for Mr.

Dziekanski’s mother, stated:*

In short, there are no standards in existence. In almost every other type of
electrical device, there are standards which are set. In Canada those standards
are generally set by the Canadian Standards Association. That at the very least
is an independent body which employs multiple stakeholders and it might be,

in my submission, an appropriate place to conduct the oversight that might be
needed to test and approve these conducted energy weapons.... [H]ere is a
totally unregulated weapon which has never been reviewed or standardized in
any way.

A similar concern has been voiced at a national level. In August 2004 the Canadian
Association of Chiefs of Police commissioned the Canadian Police Research Centre to
conduct a comprehensive review of the existing scientific research and data and
provide a national perspective on the safety and use of conducted energy weapons.

On the issue of product safety, the authors stated:*®

It has become apparent to the CPRC team that there are no known,
scientifically tested, independently verified, and globally accepted CED
[conducted energy device] safety parameters. This is problematic for a couple
of reasons.

* Police services and authorizing agencies are completely reliant on
manufacturer claims regarding the safety of their products. By comparison
there are many policing tools and equipment that have an accepted range of
safety parameters such as body armour, OC spray concentrations, and police
vehicle specifications. In terms of CEDs, what is known is limited to testing
of the TASER M26 and X26. If a new CED were to be introduced, police
services and authorizing agencies could only rely on manufacturer claims.

» Because of this lack of known safety parameters relating to CED, authorizing
agencies are ill-equipped to respond quickly to advances in technology that
may be immediately beneficial to police and, eventually, community safety.
At least in the context of a few Canadian examples, some authorizing
jurisdictions have little independent information to form decisions and
policy—with the end result being an unnecessary bureaucratic process,

31 Transcript, May 5, 2008, p. 77.

32 Transcript, May 15, 2008, p. 7.

33 Technical Report TR-01-2006, Review of Conducted Energy Devices, p. 34. The report is available at
http://www.css.drdc-rddc.gc.ca/cprc/tr/tr-2006-01.pdf.
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devoid of leadership, that serves few stakeholders. This is a tangible “gap”
in the complete understanding of CEDs that needs to be filled.

There are several regulatory approaches that could be employed, if it was felt
necessary to certify conducted energy weapons as “safe” before they could be used by

law enforcement agencies:

« Hazardous Products Act*—this federal legislation is used to regulate a wide
range of consumer products.

0 Under s. 6, the Governor in Council may add to the schedule of
restricted products any product, material, or substance that is or
contains a poisonous, toxic, flammable, explosive, corrosive,
infectious, oxidizing, or reactive product, material or substance or
other product, material or substance of a similar nature that the
Governor in Council is satisfied is or is likely to be a danger to the
health or safety of the public.

0 Under s. 5, the Governor in Council may make regulations
prescribing the circumstances and conditions under which specified
restricted products may be imported into, and sold in, Canada. By
adding conducted energy weapons to the list of restricted products,
the federal government could require that they undergo safety
testing or product standards certification before being imported or
sold.

» Canadian Standards Association—the association is a non-profit, private
organization, accredited by the Standards Council of Canada, that tests
products for compliance to national and international standards, and issues
certification marks for qualified products. Certification marks tell potential
customers and users that a product has been evaluated by a formal process—
involving examination, testing, and follow-up inspection—and that it
complies with applicable standards for safety and performance.

ii. Testing of individual conducted energy weapons

Apart from the issue of pre-deployment certification, to what extent can individual
conducted energy weapons, once deployed, be tested to ensure that they are
operating to the manufacturer’s specifications? The test commonly used by law
enforcement personnel to assess functionality of an individual conducted energy
weapon is the “spark” test. When a cartridge is not attached, pulling the trigger

causes an electric spark to jump between the two electrodes at the nose of the

34 R.S.C. 1985, c. H-3.
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weapon, which verifies that the device is working and that the batteries are
adequately charged. However, it does not indicate the level of energy output
produced.®** When Cst. Mike Massine, the officer in charge of the conducted energy
weapon program for the Victoria Police Department, testified at our public forums, he
confirmed that the spark test (which is done at the start of each officer’s shift) does

not confirm that the weapon is operating to the manufacturer’s specifications.*

The RCMP’s Conducted Energy Weapon Operational Manual®’ deals specifically with

independent testing of conducted energy weapons. Until recently it stated that:

9. 1. The Canadian Police Research Center (CPRC) will conduct independent
testing of a CEW when:

9.1.1. someone is seriously injured or dies when a member resorts to
lethal force because a CEW was ineffective or malfunctioned;

9.1.2. a member is seriously injured or dies as a direct or indirect
result of a CEW malfunction; or

9.1.3. any incident in which it is in the public interest or the member’s
interest to determine the working state of a CEW.
It is noteworthy that testing was normally required only when there was evidence that
the conducted energy weapon had malfunctioned. Testing was not required when a
subject’s serious injury or death was proximate to use of a weapon (when there was
no evidence of malfunction), unless testing was ordered in the “public interest” under

paragraph 9.1.3.

35 See TASER International, Inc.’s Operating Manual for X26C (the civilian model based on the X26 law
enforcement model): http://www.taser.com/products/consumers/Pages/TASERX26C.aspx (see
downloads).

36 Transcript, May 6, 2008, p. 29. See also, to the same effect, United States Government
Accountability Office, “Taser Weapons: Use of Tasers by Selected Law Enforcement Agencies” GAO-05-
464, 2005, p. 13.

37 RCMP Operational Manual, Chapter 17.7—Conducted Energy Weapon. Section 9, “Independent CEW
Testing.”
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In February 2009, the RCMP’s policy was amended. It now states:
9. Independent CEW Testing

9.1. Independent testing of a CEW at a designated testing facility will be
completed when:

9.1.1. an incident involves injury requiring medical treatment or death
proximal to the use of a CEW;

9.1.2. a CEW was ineffective or malfunctioned; or

9.1.3. asupervisor of an incident, a Divisional Use of Force
Coordinator, a Criminal Operations Officer, the National Use of
Force Officer, or National Criminal Operations Branch is of the
opinion that testing is warranted in the circumstances, including
in order to address any concerns about the performance of a
CEW or the circumstances or impacts of its use.

9.2. Testing of the CEW will determine the working state of the CEW and if
the weapon is functioning as per the manufacturer’s specifications.

9.4.2 Divisional CROPS are to contact the DG NCROPS for the designated
testing facility.®
The Canadian Police Research Centre performs the tests based on TASER International,
Inc.’s “Open Circuit Voltage Measurement Procedure” and ““Load Voltage and Current
Measurement Procedure.” The results obtained using these protocols include:
» The open circuit voltage (i.e., whether the voltage produced is the specified
50,000 volts);

» The maximum load voltage and current experienced with 250 ohms of
resistance (i.e., the voltage and current experienced by a subject, assuming
250 ohms of resistance is present); and

» The electrical frequency of the device (i.e., whether the frequency of pulses
is the specified 19 cycles per second).

Additional information, such as the energy produced in joules, could be recorded but

is not done as part of the protocol currently used.*

38 See http://www.RCMP-grc.gc.ca:80/ccaps-spccalcew-ai/operations-17-7-eng.htm.
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Several municipal police forces in British Columbia® have policies requiring that a
conducted energy weapon be submitted either to a supervisor or the investigating
field officer, and retained as an exhibit, when the weapon has been discharged and
death or grievous bodily harm or injury results. The policies do not specify that the

weapon be tested for electrical output.

In 2008 the Canadian Broadcasting Corporation retained National Technical Systems to
test 44 TASER X26 weapons (apparently taken from active service), and those tests
were reviewed by three researchers, including Dr. Pierre Savard, one of the presenters
at our public forums.* The researchers determined that three units could not
generate any current, even with charged battery packs. The study found that five of
the remaining 41 weapons had grossly abnormal electrical characteristics:

» One unit could not generate current in a sustained manner when first loaded,

but after a dozen attempts it worked properly and testing could be
completed; and

» Four units generated currents above the +15 percent limits when connected
to a 250 ohm load, as set out in Table 2.

Table 2: Abnormal electrical characteristics of tested X26 weapons

Average
Peak current current Peak voltage Energy/pulse (mJ)

Mfgr. Spec. 3.3 ampere | 2.1 milliampere 1200 volt 70 millijoule
Weapon ID

AO3 5.212 3.40 1115 97.9

A09 4.857 3.15 1090 99.1

A18 5.138 3.36 1170 96.8

BO3 4.840 2.96 1059 106.0

The four weapons with peak currents that were 47-58 percent higher than the values

specified by the manufacturer were among a group of six tested weapons that had

39 Information provided by Steve Palmer, Executive Director, Canadian Police Research Centre, on July
7, 2008. Mr. Palmer also advised the Commission that the centre is currently working with the United
Kingdom’s Home Office, the National Institute of Justice, and Pennsylvania State University to develop an
independent, uniform conducted energy weapon testing methodology.

40 Oak Bay, Saanich, Central Saanich, Vancouver, New Westminster, Port Moody, and Nelson.

41 Savard, Pierre et al., “Analysis of the Quality and Safety of the Taser X26 devices tested for Radio-
Canada/Canadian Broadcasting Corporation by National Technical Systems, Test Report 41196-08.SRC,”
available at http://www.cbc.ca/news/pdf/taser-analysis-v1.5.pdf.
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been bought before 2005 which, according to the Savard review, “raises concerns
about quality control during manufacturing, possible change of design and component
aging” (p. 8). The reviewers also expressed concern that such abnormally high current
pulses could possibly trigger extrasystoles (premature contractions of the heart),
which could possibly reduce the threshold for ventricular fibrillation, especially if the

barbs were discharged into the chest area, spanning the heart. They recommended:

« a moratorium on X26 weapons manufactured before 2005;

 further study of the electrical characteristics of X26 weapons in use in
Canada and the U.S.A. (i.e., output and irregular or variable discharges)
using a standardized testing protocol such as that used in this study; and

 that the testing protocol include continuous, high-resolution recordings
lasting at least two seconds, in order to measure possible changes in a series
of 36 or more individual current pulses, and also include an evaluation of the
effects of “spark testing.”*

Within days of release of the Savard analysis, BC’s Minister of Public Safety and
Solicitor General announced® that all municipal chiefs of police and other provincially
regulated law enforcement agencies had agreed to withdraw from service all weapons
acquired before January 2006 for independent testing, to ensure that they generate
electrical currents consistent with the manufacturer’s specifications. He also
announced: “Municipal police have also agreed to research and establish a standard
for regular calibration of all [conducted energy weapons] used in the province, and

RCMP in BC have also been asked to comply.”

From my examination of this issue, | have reached four conclusions. First, based on
information the Commission received from the Canadian Police Research Centre, it is
possible to test conducted energy weapons to determine whether they are functioning

in accordance with the manufacturer’s specifications.

42 On December 2, 2008, TASER International, Inc., Vice-President Magne Nerheim wrote a detailed
rebuttal to the CBC, challenging the testing protocol followed by National Technology Systems, and
recommending that NTS repeat the test, first spark testing every unit as officers are trained to do, and
discharging the weapons into a 600 ohm load, the average resistance of human subjects.

43 Information Bulletin, December 9, 2008, available at http://www?2.news.gov.bc.ca/news_releases_
2005-2009/2008PSSG0067-001862.htm.
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Second, the policy applicable to municipal police departments in British Columbia does
not require that a conducted energy weapon be tested following an incident in which a

person died or was seriously injured.

Third, since February 2009, the RCMP policy requires that a conducted energy weapon
be tested following an incident involving injury requiring medical treatment or death
proximal to the use of a conducted energy weapon, or in other cases when specified

senior officers are of the opinion that testing is warranted in the circumstances.

Fourth, the weapon test commissioned by the CBC raises concerns about quality
control and about the capacity of some models to emit a current exceeding the
manufacturer’s specifications. It is gratifying that at least some models will be
subjected to rigorous independent testing, and that BC’s law enforcement agencies
will work together in establishing a standard for regular calibration of all conducted
energy weapons used in the province. As | will discuss in more detail in Part 10, |
believe that the parameters that should be measured in the proposed testing protocol

should include, but not necessarily be limited to:

» pulse rate or frequency (i.e., number of pulses per second);

pulse duration (in microseconds);
e peak output current during a pulse (in amperes); and

 delivered charge (in micro-coulombs).
2. Provincial regulation

As | discussed earlier, there is in British Columbia neither legislation nor regulations
dealing specifically with conducted energy weapons. Such weapons are likely
“firearms” within the meaning of the provincial Firearm Act, which defines “firearm”
to include *““any gun using, as a propellant, compressed air, explosives or gas.”
However, there would be little utility in regulating conducted energy weapons under

this legislation, since the federal Criminal Code makes them prohibited weapons.

Although a conducted energy weapon meets the definition of “intermediate weapon”

in the Use of Force Regulation discussed earlier, the Regulation gives no indication
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that the provincial government has designated conducted energy weapons as
intermediate weapons. Rather, s. 9 of the Regulation leaves it up to a chief constable
and the provincial Director of Police Services to approve a specific weapon as an

intermediate weapon.

During our public forums, the provincial Director of Police Services told me* that in
the early 1990s the predecessor BC Police Commission developed, in consultation with
police departments, approximately 400 minimum standards of policing. For the most
part, they did not specify what the standards should be. Rather, they stated that each
police department must have a standard on specified matters. These minimum
standards have been used during the director’s audits of police departments to
determine whether they have policies in place. According to the director, these
minimum standards are under review, the goal being to establish a new set of high-

level policing standards that will be sanctioned by regulation.

Some of these minimum standards deal with use of force. The ones that apply to

conducted energy weapons require, for example, written policies on:

 the carrying of weapons while off duty;
 the use and control of weapons issued by the police department;
» procedures for weapons inspections;

» written reports whenever an officer applies force through the use of a
weapon, or takes action that results in injury or death;

» procedures for reviewing incidents in which an officer applies force by means
of a weapon; and

 the criteria to be applied respecting assignment of an officer whose use of
force results in a death or grievous bodily harm.

In the course of reviewing each police department’s use-of-force policies, one of the
Commission’s researchers prepared a matrix showing the extent to which each
department’s policies address the issues specified in the ministry’s minimum

standards. The matrix is included as Appendix D.

44 Transcript, May 7, 2008, pp. 48-51.
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3. Regulation in the United States

Early models of conducted energy weapons, such as the TASER Public Defender, used a
gunpowder explosion to propel the darts, and were consequently classified as a
firearm under Title 26 of the United States Code.* This resulted in such weapons
being regulated by the U.S. Bureau of Alcohol, Tobacco, Firearms and Explosives. In
1985 the U.S. Consumer Product Safety Commission announced that conducted energy

weapons, because they were firearms, were outside its jurisdiction.

In 1994 conducted energy weapons were modified to use compressed air and later
compressed nitrogen, instead of gunpowder, as the propellant. The Bureau
consequently decided that such weapons no longer fit the United States Code’s
definition of a firearm, and were thus not within its regulatory jurisdiction. However,
the Consumer Product Safety Commission has not revisited its 1985 ruling, and still

considers conducted energy weapons to be firearms.

The result is that in the United States, conducted energy weapons are not regulated

federally, and there are no industry standards.*®

COURT DECISIONS ON CONDUCTED ENERGY WEAPON USE

The use of conducted energy weapons has been an issue in several Canadian court
decisions during the past decade, some of which | will summarize below.
1. Criminal charges against police officers

There have been five cases in which a police officer was charged with assault with a

weapon under s. 267(a) of the Criminal Code. In all cases, the officer argued that

45 26 U.S.C. 5801-5872 (also known as the National Firearms Act).

46 The Potomac Institute, a non-profit public policy research institute specializing in scientific and
technological issues, stated, “There are no federal restrictions or guidelines for stun device use—nor for
importation from foreign suppliers for that matter. Moreover, there is no regulatory body (private or
public) and there are no industry standards.” Efficacy and Safety of Electrical Stun Devices, March 29,
2005, p. 4, available at http://www.potomacinstitute.org/research/Stun%20Devices%20Report_FINAL.pdf.

Braidwood Commission on Conducted Energy Weapon Use 83



PART 4: THE REGULATORY FRAMEWORK

using the conducted energy weapon was, in the circumstances, a use of reasonable

force and consequently s. 25 protected the officer from criminal liability.

In three of the cases, the court accepted that the force used was not excessive, and
acquitted the accused police officer. In two cases, the court ruled that the officer did
not have reasonable grounds to arrest the person, and consequently the officer could

not claim the protection of s. 25.

a. Officer did not use excessive force

In R. v. Hannibal,* Mr. Thompson, who suffered from bipolar disorder and post-
traumatic stress disorder, was resisting arrest but was not violent. Five RCMP officers
attended the scene. Three officers had pinned Mr. Thompson down and were in the
process of handcuffing him when the accused, without any warning, used the

conducted energy weapon in the touch-stun mode twice on Mr. Thompson.

The court acquitted the officer, finding a reasonable doubt as to whether the officer’s
use of the weapon amounted to excessive force. The officer had received a radio
transmission that Mr. Thompson might be combative, and he observed that Mr.
Thompson was verbally abusive and he was becoming more agitated. The officer’s
conduct fell within the range of appropriate use of force taught in his training; in
particular, RCMP training materials allowed conducted energy weapons to be used in
touch-stun mode when a subject was resisting arrest. The Court did express a general
concern that, although a conducted energy weapon is a potentially effective tool, it
should not be used as a “panacea for any form of non-cooperative or resistant

behaviour” (para. 158).

In R. v. St. Amand,“® five RCMP officers, executing a valid drug warrant, entered a
residence where a party was in progress. The scene was described as chaotic—the
room was filled with smoke and loud music was playing. Another officer forcibly took

a 120-pound woman to the ground. The accused officer saw the woman act abusively

47 [2003] B.C.J. No. 3119 (BC Provincial Court).
48 [2006] B.C.J. No. 3059 (BC Provincial Court).
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(both verbally and physically) toward the other officer, and perceived her movements
in attempting to get up as “threat cues.” The accused also observed a dog attack
another officer. The accused used the conducted energy weapon in touch-stun mode

twice on the woman’s lower back.

The court acquitted the officer, concluding that he had discharged the weapon for as
short a period of time as would be humanly possible. In the circumstances, use of the

weapon did not constitute excessive force.

In R. v. Galloway,*® a woman was forcibly arrested for uttering a death threat. She
was handcuffed at her residence and brought to the police station, where she resisted
when two female officers attempted to remove the handcuffs. The accused
intervened, using the conducted energy weapon three times in order to gain
compliance. The trial judge acquitted the officer, finding that his actions were
reasonable in order to aid his fellow officers. On appeal, the court affirmed the trial

judge’s conclusion.

b. Officer did not have reasonable grounds to make the arrest

In R. v. Shott,* the accused RCMP officer attended Mr. Brown’s residence to
investigate an alleged fraud, for failing to pay a taxi fare. Mr. Brown admitted the
accused into the residence and, after a short conversation, the accused attempted to
arrest Mr. Brown, placing his arm on Mr. Brown’s elbow to bring him outside. When
Mr. Brown jerked away, the accused used the conducted energy weapon in probe
mode, having concluded that “verbalization” and “soft hand contact” had not worked,
it would be inappropriate to use pepper spray in an enclosed space, and using a baton
would be excessive. Mr. Brown was immediately incapacitated and fell to the floor,
where the accused handcuffed him. The accused subsequently realized that Mr.

Brown was not the taxi passenger, and released him.

49 [2007] N.S.J. No. 92 (Nova Scotia Supreme Court).
50 [2006] A.J. No. 1337 (Alberta Provincial Court).
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The court convicted the accused. He did not have reasonable grounds to arrest Mr.

Brown, and consequently could not claim the protection of s. 25.

In R. v. Cameron,® the accused RCMP officer arrived outside a pub after a call for
assistance from a fellow officer. The accused saw the complainant (Mr. Campbell)
approaching another officer in what he perceived to be a threatening way.

Mr. Campbell then climbed into a passenger seat of a car, in which there were three
other occupants, including two women who seemed distraught. The accused did not
know that the other officer had instructed the group to leave the scene, so he stopped
the car, removed Mr. Campbell from the vehicle and arrested him for causing a
disturbance by fighting, even though there had in fact been no fight. After walking
Mr. Campbell to the police vehicle, he used the conducted energy weapon on Mr.
Campbell’s back in push-stun mode, for one second or less, in order to get him to
climb inside the vehicle. The trial judge found that the accused acted within RCMP
policy when applying the weapon and, citing R. v. Hannibal as authority, determined
this was a relevant factor in deciding whether Constable Cameron’s actions were
reasonable. However, a reasonable person in the accused’s position would have made
more enquiries prior to arresting Mr. Campbell, and he did not have reasonable and
probable grounds for the arrest. The accused was found guilty of assault with a
weapon because he was not acting in execution of his duty when applying the

conducted energy weapon.

2. Police officer’s use of excessive force

In some cases, a court will exclude evidence or judicially stay criminal proceedings, if
satisfied that an officer’s use of a conducted energy weapon breached the accused’s
rights under s. 7 (security of the person) or s. 12 (cruel and unusual treatment or

punishment) of the Charter of Rights and Freedoms.

51 [2008] B.C.P.C. 0231 (BC Provincial Court).
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In R. v. Merrick,* the accused protested verbally when told he was being arrested for
a drinking-driving offence, and may have held onto a handrail. One of the three
officers used a conducted energy weapon on the accused and, when the accused fell
to the ground, the officer used the weapon a second time, claiming that by telling the
officers to get out, the accused was actively resisting. The court found that both
weapon deployments were unreasonable, and that telling the officers to get out could
not constitute active resistance. Cumulatively, the unlawful entry into the accused’s
home, the unlawful arrest, and the excessive use of force warranted a judicial stay of

proceedings.

In R. v. Walcott,*® the court found that the first officer’s use of a conducted energy
weapon twice was reasonable, but that the second officer’s use of another weapon
three times was not, because the latter uses must have occurred after the accused
had been subdued and handcuffed. The second officer’s conduct violated Toronto
Police Service policy, which allows use of a conducted energy weapon only when the
accused demonstrates assaultive behaviour. The officer’s egregious act of misconduct

warranted a stay of proceedings.

In R. v. J.W.,** a 15-year-old youth was arrested for breaking and entering. The youth
denied carrying a weapon but one was found during a pat-down search, which led to a
strip search. After the youth put his clothes back on, the officer used a conducted
energy weapon in stun mode on the youth’s hip, but did not record the incident in his
notes or complete the required use-of-force form. The court ruled that the strip
search was justifiable, but that use of the weapon was unnecessary, outside policy,
and constituted a shocking abuse of police powers, necessitating a judicial stay of

proceedings.

52 [2007] O.J. No. 2266 (Ontario Court of Justice).
53 (2008), 57 C.R. (6™ 223 (Ontario Superior Court), and Article at p. 263ff.
54 [2006] A.J. No. 1097 (Alberta Provincial Court).
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3. Conclusions

From my examination of these and other court decisions, | have reached four
conclusions. First, it would be unwise to generalize from these decisions, since in

each case so much depended on the trial judge’s findings of fact.

Second, one of the relevant factors (but not necessarily the determining one) is the
extent to which the police officer acted in accordance with his or her training and
with the police department’s policy respecting when a conducted energy weapon may

be deployed.

Third, the varying policies among police forces about when a conducted energy
weapon may be deployed creates the risk of inconsistent verdicts across Canada. For
example, using a conducted energy weapon when a person is actively resistant may
protect an officer from an accusation of using excessive force in one jurisdiction, but
may not in another jurisdiction that authorizes the weapon’s use only in the case of

assaultive behaviour.

Fourth, officer safety is a relevant factor in these court decisions. In all cases where
an officer was at risk of injury or held a reasonable belief that he or she was at risk,
the courts found that the use of a conducted energy weapon did not constitute
excessive force. The converse, however, is not true, as there are cases where there
appeared to be no danger to an officer or a civilian, yet the court still found that the

force used was reasonable.

88 Braidwood Commission on Conducted Energy Weapon Use



Part 5

British Columbia Police
Departments’ Policies on
Conducted Energy Weapon Use

Braidwood Commission on Conducted Energy Weapon Use

89



PART 5: BRITISH COLUMBIA POLICE DEPARTMENTS’ POLICIES
ON CONDUCTED ENERGY WEAPON USE

920 Braidwood Commission on Conducted Energy Weapon Use



PART 5: BRITISH COLUMBIA POLICE DEPARTMENTS” POLICIES
ON CONDUCTED ENERGY WEAPON USE

INTRODUCTION ..ttt ettt ettt e e e et e e e e e e e e e eaaa e e e eaaaeeaenn 93
THE USE OF FORCE CONTINUUM . ...t eiie et eeeee e eeaea e eenas 94
1. National Use of Force Framework. .........coiiiieiiiiiii i eeeaeee e 95
a. The STTUATION ... e 96

b. The subject’s behaviour ........cocooiiiiiii e, 97

C. The officer’s perceptions and tactical considerations ................... 98

2. The RCMP’s Incident Management/Intervention Model.................coiiieiie 99
a. The former model ... e 99

b. The revised Model ... ..o e 101

C. New policy for conducted energy WeaponS.........cceeveieeerineenannnnn. 103
POLICIES ON USE OF CONDUCTED ENERGY WEAPONS........cccivvveean... 104
1. Designation of conducted energy WeapONnS .......cuveeeieeerreaiiieeeaaaaneenannn 104
2. Training in the use of conducted energy Weapons ........cveeeveieeenieenannenn. 105
3. Wearing of a conducted energy WeapON ... ....couuuueeeeeaiaa e aaaaaaeeeaanns 105
4. When a conducted energy weapon should not be used ...........ccoivieniinnt 106
5. Pre-deployment consSiderations .........ccuoeeiiieerii i 106
6. Deployment cONSIAErations ........o...eeeeeiii e 107
a. Categories of subject behaviour ..........c.oooiiiiiiiiiiii e, 107

b. Types of deployment. ... 111

C. Use of the weapon-mounted camera to record discharge .............. 112

7. Post-deployment considerations .........couoiiiiiiiii i 112
8. Reporting on conducted energy WeapOn USE ......uuueereeeneeaaeeaaieeaanenn 114
9. AdMINISTrAtION ...ttt 115
CON CLUSIONS . . .ttt et et aaaae e e e e e eeeennnns 116
Braidwood Commission on Conducted Energy Weapon Use 91



PART 5: BRITISH COLUMBIA POLICE DEPARTMENTS’ POLICIES
ON CONDUCTED ENERGY WEAPON USE

92 Braidwood Commission on Conducted Energy Weapon Use



PART 5: BRITISH COLUMBIA POLICE DEPARTMENTS’ POLICIES
ON CONDUCTED ENERGY WEAPON USE

A. INTRODUCTION

In this part, | will examine the policies that individual policing bodies have developed
that deal specifically with the use of conducted energy weapons. The absence of
provincial leadership has resulted in a patchwork quilt, with troubling gaps and

inconsistencies.

Before undertaking this examination, | will identify the law enforcement bodies whose
policies have been reviewed. There are currently 11 municipal police departments
providing policing services in 12 municipalities, as set out in Table 3. In all other
areas of the province (accounting for approximately 70 percent of the provincial

population), the RCMP acts as the provincial police force.

Table 3: Municipal police departments in British Columbia

Region Municipality Population™ Police
strength®®

Greater Victoria | Victoria (including Esquimalt) 96,066 222
Saanich 110,737 147

Central Saanich 16,768 21

Oak Bay 18,059 24

Lower Mainland | Vancouver 589,352 1,235
West Vancouver 46,764 80

Delta 102,945 160

Port Moody 30,120 45

New Westminster 57,645 109

Abbotsford 129,685 199

Kootenays Nelson 9,923 20

In addition, there are several provincially regulated law enforcement agencies:

» The South Coast British Columbia Transportation Authority Police Service
(Transit Authority Police) delivers policing services to multiple modes of
the transit system: rail (SkyTrain and West Coast Express), bus, and the
SeaBus. As the Transit Authority Police is a supplementary police agency, the

55 Source: 2006 Federal Census.

56 Police Services Branch, Ministry of Public Safety and Solicitor General. See
http://www.pssg.gov.bc.ca/police_services/publications/statistics/policeresourcesinbc.pdf (2007).
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relevant municipal police department or RCMP detachment retains primary
responsibility for policing in each jurisdiction.

» The provincial Sheriff Services is a subdivision of the Court Services Branch
of the Ministry of Attorney General. Its responsibilities include transporting
prisoners, providing courtroom security, assembling and supervising juries,
serving court documents, and carrying out court orders.

» The provincial Corrections Branch (Adult Custody Division) is a branch of the
Ministry of Public Safety and Solicitor General. It operates correctional
centres, which hold inmates who are remanded in custody for trial,
sentenced to imprisonment for the commission of offences, or detained by
immigration authorities.

» The StI’atl’imx Tribal Police Force and Kitasoo-Xaixais Public Safety
Department are designated policing units established under s. 4.1 of the
Police Act, to provide policing on specified reserves in the Lillooet and
Klemtu areas, respectively.

B. THE USE OF FORCE CONTINUUM

In order to put the discussion of police departments’ policies respecting conducted
energy weapon use into the proper context, one needs to be familiar with a concept

known in policing as the “use-of-force continuum.” There are two principal models:

» The National Use of Force Framework (NUFF) was developed in 1999 by 65
use-of-force trainers across Canada and the United States. The Canadian
Association of Chiefs of Police endorsed it as a framework from which law
enforcement agencies could build their own use-of-force policies or
standards;®" and

* The Incident Management/Intervention Model (IM/IM) was developed by the
RCMP for use by its officers.

57 See The Police Chief magazine, June 2008, available at http://policechiefmagazine.org/magazine/
index.cfm?fuseaction=display_arch&article_id=1397&issue_id=102004.
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1. National Use of Force Framework

Diagram 1: National Use of Force Framework®®
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The National Use of Force Framework (NUFF—see Diagram 1) includes a graphical
representation of the various factors a police officer uses to assess a situation and act
in a reasonable manner to ensure officer and public safety. It promotes a continuous
assessment and evaluation of each situation, and helps officers understand and make

use of a variety of force options to respond to potentially violent situations.

58 The Canadian Association of Chiefs of Police, A National Use of Force Framework (Ottawa: CACP,
2000), see http://www.cacp.ca/media/library/download/264/nationaluofframework.pdf.
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Six principles underlie the national framework:

1. A peace officer’s primary responsibility is to preserve and protect life;
2. Public safety is the primary objective of any use of force;

3. Police officer safety is essential to public safety;
4

The National Use of Force Framework does not replace or augment the
law; the law speaks for itself;

5. The National Use of Force Framework was constructed in consideration of
(federal) statute law and current case law; and

6. The National Use of Force Framework is not intended to dictate policy to
any agency.

Those who drafted the framework explain how the graphic should be used:

The assessment process begins in the centre of the graphic with the situation
confronting the officer. From there, the assessment process moves outward
and addresses the subject’s behaviour and the officer’s perceptions and
tactical considerations. Based on the officer’s assessment of the conditions
represented by these inner circles, the officer selects from the use-of-force
options contained in the framework’s outer circle. After the officer chooses a
response option the officer must continue to assess, plan, and act to determine
whether his or her actions are appropriate and effective. The whole process
should be seen as dynamic and constantly evolving until the situation is brought
under control® [emphasis added].

In a November 2000 commentary on the National Use of Force Framework,® the
Canadian Association of Chiefs of Police discussed the three principal components of
the assessment process: the situation, the subject’s behaviour, and the officer’s

perception and tactical considerations.

a. The situation

When an officer responds to an incident, the officer must address at least six different

conditions, which | summarize as follows:

» The environment—including weather, time of day, location, and physical
position;

59 Ibid., p. 11.
60 Ibid.
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Number of subjects—meaning that the number of officers versus the number
of subjects will affect the officer’s assessment of the situation;

Perception of subject’s abilities—including intoxication by alcohol or drugs;
subject’s size, strength, and emotional state; and proximity to weapons;

Prior knowledge of subject—including criminal history and reputation;

Time and distance—including pressing threat to public safety, availability of
cover, imminent arrival of backup, and ability to increase the distance; and

Potential attack signs—meaning a subject’s physical behaviours that may
give clues as to the subject’s intentions (e.g., ignoring the officer; aggressive
verbalization; refusing to comply with a lawful request; invasion of personal
space; and hiding).

b. The subject’s behaviour

The framework divides subject behaviours into five categories, and gives examples of

the types of behaviour that fall within each category, which | quote:

Cooperative—the subject responds appropriately to the officer’s presence,
direction, and control.

Resistant (passive)—the subject refuses, with little or no physical action, to
cooperate with the officer’s lawful direction. This can assume the form of a
verbal refusal or consciously contrived physical activity.

Resistant (active)—the subject uses non-assaultive physical action to resist,
or while resisting an officer’s lawful direction. Examples would include
pulling away to prevent or escape control, or overt movements such as
walking toward, or away from an officer. Running away is another example
of active resistance.

Assaultive—the subject attempts to apply, or applies force to any person;
attempts or threatens by an act or gesture to apply force to another person,
if he/she has, or causes that other person to believe upon reasonable
grounds that he/she has, present ability to effect his/her purpose. Examples
include kicking and punching, but may also include aggressive body language
that signals the intent to assault.

Grievous bodily harm or death—the subject exhibits actions that the officer
reasonably believes are intended to, or likely to, cause grievous bodily harm
or death to any person. Examples include assaults with a knife, stick, or
firearm, or actions that would result in serious injury to an officer or
member of the public.
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c. The officer’s perceptions and tactical considerations
These can be summarized as follows:

» Perceptions—how an officer sees or perceives a situation is, in part, a
function of the personal characteristics he or she brings to the situation.
These personal characteristics affect the officer’s beliefs concerning his or
her ability to deal with the situation. They include strength, training, fears,
gender, fatigue, injuries, cultural background, and sight/vision.

» Tactical considerations—these include the option of disengaging, officer
appearance, uniform and equipment, number of officers, availability of
backup or cover, and availability of special units and equipment.

Based on the officer’s assessment of the situation, the officer must develop a plan
that involves selecting an appropriate response. The dynamic nature of the situation
requires constant assessment, which means that the force options selected may
change at any point:

» Officer presence—the simple presence of an officer, or visible signs of

authority such as a uniform or marked police car may change a subject’s
behaviour.

» Communication—an officer may use verbal and non-verbal communication to
control and/or resolve the situation.

» Physical control—this means any physical technique, not involving the use of
a weapon, used to control a subject. Soft techniques include restraining
techniques, joint locks and non-resistant handcuffing. Hard techniques
include empty hand strikes such as punches and kicks.

* Intermediate weapons—these are less lethal weapons (those whose use is
not intended to cause serious injury or death), which include impact
weapons and aerosols.®

» Lethal force—this involves the use of any weapons or techniques that are
intended to, or are reasonably likely to, cause grievous bodily harm or death.

Although force options are arrayed along a continuum of severity, the officer is not
required to attempt all lower level force options before applying a higher level of

force. Choice of force turns on an officer’s overall assessment of the demands of the

61 Although the framework does not refer specifically to conducted energy weapons (presumably because
they did not come into use until after the framework was developed), it is generally accepted that
conducted energy weapons are another example of intermediate weapons.
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situation. For this reason, the National Use of Force Framework is represented visually

in the form of a wheel, to emphasize the non-linear nature of this assessment.

Four British Columbia law enforcement agencies explicitly reference the National Use
of Force Framework as governing the response of their officers.®

2. The RCMP’s Incident Management/Intervention Model

The RCMP has developed a similar use-of-force model known as the Incident
Management/Intervention Model (IM/IM), with a similar graphical depiction (see
Diagram 2).

a. The former model

When this Commission began its work, the IM/IM was as follows:

Diagram 2: Incident Management/Intervention Model®
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62 Central Saanich, Abbotsford, Nelson, and the Transit Authority Police. However, all provincially
regulated law enforcement agencies have use-of-force models that follow a roughly similar organizational
structure.

63 See http://www.rcmp-grc.gc.ca/ccaps-spccalcew-ai/imim-migi-eng.htm. The graphic model
illustrated here has been revised.
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According to the RCMP,% seven principles apply in determining whether and how to

intervene in a policing situation:

1. The primary objective of any intervention is public safety.
Police officer safety is essential to public safety.

3. The intervention model must always be applied in the context of a careful
assessment of risk.

4. Risk assessment must take into account the likelihood and extent of life
loss, injury, and damage to property.

5. Risk assessment is a continuous process and risk management must evolve
as situations change.

6. The best strategy is to utilize the least amount of intervention to manage
the risk.

7. The best intervention causes the least amount of harm or damage.

In the inner (grey) portion of the graphic, five potential levels of resistance of suspects
were set out, and the Incident Management/Intervention Model provided informative
descriptions of expected behaviours of individuals displaying each of these levels.
Comparing these descriptions to the National Use of Force Framework satisfies me that
they are substantively the same. The Incident Management/Intervention Model
categories of resistance of individuals stated:

« Cooperative—there is no resistance. The person responds positively to verbal

requests, commands, or activation of a police vehicle’s emergency
equipment. The person willingly complies.

» Non-cooperative—there is little or no physical resistance. The person does
not comply with the officer’s request. This can be done through verbal
defiance with little or no physical response or failing to pull their vehicle
over and stop when an officer activates the police vehicle’s emergency
equipment. This may include refusal to leave the scene, failure to follow
directions, taunting officers, and advising others to disregard officer’s lawful
requests.

» Resistant—the person demonstrates resistance to control by the police
officer through behaviours such as pulling away, pushing away, or running
away. This can include a situation where a police officer activates a police

64 The revised Incident Management/Intervention Model now includes six principles. See footnote 63.
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vehicle’s emergency equipment and the suspect fails to stop and attempts to
evade apprehension by driving evasively.

» Combative—the person attempts or threatens to apply force to anyone (e.g.,
punching; kicking; clenching fists with intent to hurt or resist; threats of an
assault). In the case of a person operating a vehicle, they attempt to collide
with the police vehicle, another vehicle, or a pedestrian.

» Person shows the potential to cause grievous bodily harm or death—the
person acts in a way which would lead the police officer to believe could
result in grievous bodily harm or death to the public or the police (e.g., knife
attack; baseball bat; use of firearm. In the case of a person operating a
vehicle, they collide with the police, police vehicle, another vehicle, or a
pedestrian).

With respect to the force options available to officers, there was one significant
difference between the National Use of Force Framework and the RCMP’s former
Incident Management/Intervention Model. While both models authorized the use of
“intermediate weapons/devices” (including conducted energy weapons) when the
subject’s behaviour reached the active resistant (National Use of Force Framework) or
resistant (RCMP) level, the RCMP’s Incident Management/Intervention Model included
a higher level “impact weapons” category between the 8:30 and 11:00 o’clock
positions, and authorized the use of extendable batons and extended impact weapons
(such as a sock round) only when this level of subject behaviour was reached. In other
words, these types of weapons could be used only when the subject was combative,

whereas conducted energy weapons could be used in the case of resistant behaviour.

b. The revised model

According to an operational manual bulletin dated December 14, 2007, the RCMP
advised its members that, effective immediately, a conducted energy weapon could
only be deployed on persons “who are displaying Active Resistant Behaviour and
higher categories of behaviour” (para. 1.1). The types of subject behaviours included
in that term are comparable to the “Resistant” behaviours described in the former
model. During the RCMP’s oral presentations at our public forums, | was referred to a
revised graphic depiction of the IM/IM (see Diagram 3), which had recently been

introduced.
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Diagram 3: Revised Incident Management/Intervention Model®
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The new wheel adopts the same terminology as the National Use of Force Framework
wheel for the second, third, and fourth categories of suspect behaviour—passive
resistant, active resistant, and assaultive. Comparing the types of subject behaviours
that the two models describe for these categories, | am satisfied that the two models
are substantively the same.

The new Incident Management/Intervention Model wheel also eliminates the reference
to “impact weapons.” While this change does not affect conducted energy weapons,
it would appear that the threshold for use of extendable batons and extended impact

weapons has been lowered to instances of active resistant behaviour.

65 See Assistant Commissioner Macintyre’s PowerPoint presentation to the Commission’s public forum,
May 22, 2008, slide 7. Although the RCMP’s website continued to show the former graphic depiction
(Diagram 2) as recently as May 6, 2009, | was advised that it would be updated imminently.
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c. New policy for conducted energy weapons

On February 12, 2009, RCMP Commissioner William Elliott made a presentation to the
House of Commons Standing Committee on Public Safety and National Security, in
which he stated:
On June 18, 2008, all members of the RCMP were instructed that the CEW
“must only be used where it is necessary to do so in circumstances of threats to
officer or public safety.” This requirement has subsequently been written into
our formal policy.®
The new policy, found in the RCMP’s Operational Manual—Conducted Energy Weapon,®’
can best be understood when compared to the previous policy, both of which are set
out below:
Previous policy

3.1.1. The CEW must be used in accordance with CEW training and the
principles of the Incident Management/Intervention Model (IM/IM).

New policy

3.1.1. The CEW must only be used in accordance with CEW training, the
principles of the Incident Management/Intervention Model (IM/IM) and in
response to a threat to officer or public safety as determined by a member’s
assessment of the totality of the circumstances being encountered.

NOTE: Member’s actions must be reasonable and the force used must be

necessary in the circumstances.
Under the previous policy, conducted energy weapon usage had to comply with
training and the Incident Management/Intervention Model use-of-force continuum. As
discussed earlier, they authorized use in the 