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MEMORANDUM FOR WILLIAM J. HAYNES, Il
GENERAL COUNSEL, DEFAR OF DEFENSE

. This memorandum addresses the question whether a federal district court would properly
have jurisdiction to entertain a petition for a writ of habeas corpus filed oo behalf of am alien
detained at the U.S. naval base at Guantanamo Bay, Cuba (“GBC™). This question has arisen

. because of proposals to detain al Qaeda and Taliban members at GBC pending possible trial by
military commission. If a federal district court were to take jurisdiction over 2 habeas petition, it
could review the constitutionality of the deteation and the use of a military commission, the
application of certain treaty provisions, end perhaps even the legal statos of al Qaeda and Taliban
members.
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We conclude that the great weight of legal suthority indicates that a federal district court

could not properly exercise habeas jurisdiction over an alien detained at GBC. Nonetheless, we |

® mﬂwwﬂﬂuﬁmuu&uyﬂﬂurnﬂpﬁﬁmwmﬂh%hhﬂﬂ1
junsdiction. A detzinee could make & non-frivolous argument that jurisdiction does exist over | -
mmummﬂum&mudmmmmawtymmﬂwﬂ f
hebeas jurisdiction there. On the other hand, it docs not appear that any federal has
allowed a habeas petition to proceed from GBC, either. 'While we belicve that the comect answer
is that federal courts lack jurisdiction over habeas petitions filed by alien detainees held outside
the sovereign territory of the United States, there remains some litigation risk that a district court

@ might reach the opposite result.
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The basis for denying jurisdiction to entertain a habeas petition filed by an alien held at

GBC rests on Joknson v. Eisentrager, 339 U.S. 763 (1950). In that case, the Supreme Court held

that federal courts did not have suthority to entertain an applicstion for habeas relief filed by an

. enemy alien who had been seized and held at all relevant times outside the territory of the United

-




. 2id the Japanesc in China alter Germany had surendered in April 1945. They were seized, ried
by military commission in Manking, China and subsequently imprisoned in Germany. From
there, they filed an application for habcas corpus in the District Court for the District of

Columbia, naming as respondents the Secretary of Defense, Secrctary of the Anmy, and the Joint
Chicfs of Staff. Id. at 766-67. The Court concluded that the federal courts were without power

1o grant habeas relief because the plaintiffs were beyond the territorial sovercignty of the United

States and outside the tarritorial jurisdiction of any U.S, court. As the Court .

We have pointed out that the privilege of litigation has been extended 1o
aliens, whether friendly or enemy, only because permitiing their presence in the
country implied protection. No such basis can be invoked here, for these prisoners
at no relevant time were within any temitory over which the United States is

————-govereign;-and- the -seenes -of-their-offense,their_capture, their trial and_theic
punishment were all beyond the temitorial jurisdiction of any court of the United =~ .

% o4

Id at 777-78."

The Court seemned to acknowledge tacitly that the babeas application could fall within the
literal terms of the federal statute defining the power of federal courts to grant habeas ‘corpus
relicf. Then, as now, the statute did nol expressly restrict the jurisdiction of courts to issue the
writ solely to situations where a prisoner was held within the taritorial junsdiction of the court.
Instead, the statute states simply that courts may grant the wnt “within their i

. jurisdictions.” See 28 U.S.C. § 2241 (1 rits of habeas corpus may be granted by the
Supréme Cowt, any justce district courts and any circuit judge within their
respective jurisdictions.™). Bhubnmhddmﬂiﬂimlfwjmﬁdiﬂﬁmhgm&:mﬂﬁ':;nm
with anthority over the custody of the prisoner is within the jurisdiction of the court® The
Supreme Court assumed that, “while [the] prisoners are in immediate physical costody of an
officer or officers not parties to the proceeding, respondents named in the petition have lewful -
authority to effect their release™ 339 U.S. at 766-67. The Court, however, reasoned that the
answer to the court’s power did not lic in the statute. Rather, it explained that, for the question
before it, “answers stem directly from fimdamentals,” and that they “cannot be found by casual

lm&m:w,mu&mm{]NMﬂ:m&dhmiﬂhﬂ:lﬁﬂ:lmhﬁ:i:l'
amy other country where the writ is known, has fussed it oo bebalfl of 20 aFen encmy who, st no relevent time and in
no stage of his captivity, bas been within its territorial jurisdiction. ™).

¥ Sec Wright, Miller & Cooper, Federal Proctice & Procedire: Jurisdiction 24 § 4268.1 (19823 & Supp. 2001).
Cowrty have held that LS. citireny beld abroad, and therefore outside the territorial jurisdiction of my federal distric 1
eourt, are peverthelesy entitled & seck babess reliel, See Broden v, 30ch JSudficial Circwlr Cowrt of Kemtucky, 410
ULS. 434, 495, 498 (1973) ("[NJothing mere [ requined] than that the court isuing the writ bive jarisdiction over -
the custodisn . .. Where American citizeny confined oversexs (end thos oatside the teritory of aay district coot)
bave sought relicf in habess corpas, we bave held, if caly implicitly, that the petitioners” sheence from the district, ;,
docs pol present & jurisdictional obstacle 1o the comsdderstion of the clalm aophend added); Kinmell v. Warner,
Mﬁm1mtmfmwmm&mnum
Chima Seas abogrd the sireraft cxrrier .55, Enterprise . . , [but bis] pliysical sheence from the territorial jorisdiction
of this district court does not per so bar this court®s furisdiction over bis [labeas] petition.™). As this memorsndom -
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. Great Britain did not and were not intended to transfer sovereignty over the leased areas from

Great Britain to the United States.™ 335 U.S. at 380. Accordingly, those five justices concluded

“that the leased arca is under the sovercignty of Great Britain and that it is not temitory of the

United States in a political scnse, that is, a part of its national domain.” fd. at 380-81. Moreover,

the majority specifically stated that the United States also has “a lease from the Republic of Cuba

of an area at Guantansmo Bay for a coaling or naval station,” and that “{t]he United States was

granted by the Cuban lease substantially the same rights as it has in the Bamuda lease.” [d at

383 & n.5 (quoting 1903 US-Cuba agrecment).

smmmmmwmmmmm...w
_ possessions.” [d. at 392 (Jacksom, J., dissenting). “Guantanamo Naval Basc, . . . a leased basc in
Coba . mmmwmmms&-m—mﬁrm
mesme Department a5 among our ‘non-self-governing territories,” and the Administrator of the
very Act before us has not listed it among our possessions.” fd. at 405 (Jackson, J., disscoting) . .
(footnotes omitted). The disagreement in the case was not whether the United States exercised .
sovereignty over GBC — all agreed that the United States did not — but rather whether the FLSA
spplies extraterritorially to include U.S. military bases such as those in Bermuda and GBC. The
wmmnfmmmwmﬁclhﬁﬁlmmm“pﬂyml ..

particular territory.

S mrmmm“mwmnmmmmmmmm
. does not exercise sovereignty over GBC. More recently, in 1995, the Eleventh Circuit similarly

Mdm&mafmmmmmwmmuﬁﬁcnmwnﬁnmm
territory of the United States, See Cuban American Bar Ass'n, Inc. v. Chrisiopher, 43 F3d
14]1, 1425 (11ih Cir, 1995) (“The district couri here amed m concluding that Guantanamo Bay
was & ‘United States territory.” We disagree that ‘control and jurisdiction” is equivalent to

sovereignty.”) (citations omitted); i&d. (rgjecting “the argument that our leased military bases | |
abroad which continuc under the sovercignty of foreign nations, hostile or friendly, are

: ]mmmm;umgmﬂmﬂuwsm«

likewise held that “sovereignty over the Guantanamo Bay does not rest with the United States.™ |
Bird v. United States, 923 F. Supp. 338, 343 (D. Comn. 1996). ' See also id (“Because the 1503
Mnf[ﬂ@mﬂﬂﬂyuﬁlﬁ&hu&ﬁﬁtmmﬁﬂ“}
Bay, this Court need pot speculate whether the United States is the de faclo sovereign over the |
aea.”) ! _ )
The position of GBC stands in sharp cootrast to the stams of the Philippine Islands in
cases arising out of World War II. General Yamashita was tried in the Philippines by a U.S.
m’hhymmmﬁmﬂﬁbnhbmmﬁwaﬂ?ﬁ.mﬂﬂn&mmﬂmﬂﬂxﬁh
exercise habeas jurisdiction in reviewing the commission’s decision. *~ Ser Application of
Yamashita, 327 U.S. 1, 5 (1946). At that time, however, murhmppmm:nd:wu‘hmm.
possession of the United States, and not a mere U.S. leasehold interest - See Eisentrager, 339 .
U.S. at 780 ("By reason of our sovercignty at that time over these insular possessions, Yamashita
mm:mmmmwfmwmmemmm -
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.- GBC is also cutside the “lerritorial jurisdiction of any comt of the United States™

AN *ﬁmwwmm* . bip, i
temritory of the United States™). The United States exercised sovereignty over the Philippines =
mllﬂyl,!ﬂﬁ.mm#u&tl:h!ﬂm:mmhm“-mhm-

independent soversign. The United States retxined a military base there — and it was that

condition which (he Fermilyo-Brown Court compared to Bormuds and GBL.  See Vermilyo-

Brown, 335 US. at 384 & n.7. The Court's treatment of the Philippines after July 4, 1946, thus

affirms our conclusion that the United States interest m GBC today s markedly different, for

Eisentrager parposes, than that in the Philippines prior to July 4, 1946.

Eisentrager, 339 U.S. 778. The temitory of every federal district court is defined by statute. See
2BUS.C §§ 81-131 (1994 48 US.C §§ 1424, 14240, 1821-1826 (1954). GBC is not included
mummmmm hmmmmunm
lpml:mmﬂmdﬁﬂnmm&ruﬁhﬂym S—.:.;.,IIULE.!?I
{m&mdﬂmwmwmmmmmm

| . Kingman Reef,™ and other islands).*

Fimally, the exccutive branch has repeatedly taken the position under various statutes that
GEI:ilmlhﬂrpﬂﬂﬁhﬂﬂmhdﬂtﬂnmlpﬂmﬂﬂﬂﬂl:mhqnﬂh”ﬂhdﬁhﬂ For
example, this Office has opined that GBC is not part of the “United States™ for purposcs of the
Immigration and Naturalization Act. See Memorandum for the Associate Attorney General,
from Larry L. Simms, Deputy Assistant Attorney General, Office of Legal Counsel, Re: Status of
Guanfanamo Bay (Oct. 27, 1981). Similarly, in 1929, the Atlomey General opinad that GBC
was not a “possession” of the United States within the mesning of certain tanifl acts. See
Customs Duties — Goods Brought into United States Noval Station ai Guanianamo Bay, Cuba,
35 Op. A"y Gen. 536 (1929). GBC was *a mere govemmental outpost beyond our borders™
and *3 place subject to the use, occupation and control of the United States,” without being part
of sovereign tomitory. Jd st 541, 540. Although peither of these opimions is directly on point
bere, because cach addresses the status of GBC under a pariculsr statutory definition, they  °
muuwsﬂ-hmmmmume

territory, not subject 1o 1S, sovereigaty.?
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* For youx fartiyer =formation, we buve roacied 3 swswrndos oreoared by B offcr basedd on cerliey remerd
concermay poktatial b Eradcton for drtunees beld a0 My, Wike md Tomms, whsch bave alo boes
comtatirrtd i peidiie Sriroto [Ee
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posscssions. [n cxwrsding the provmeons of e Loagabors end Harbor Workon™ Compensasion Act to sxlinry
bases, scction 1651(a) of te 42, Unined Sutes Code, provides dat the torms of that Act aball spply “apoo sy bads
oocupled or wed by the Unixd St for bty or saval parposss = oy Toritory or possestion ootrde the - - -
continents] United States (Eockoding G Limited Stases Naval Operating Base, Goantensons Bay, Cabe; sad the Cazsl
Zone).™ Sewalio 42 US.C § 1701(b)1) (timiler provision). By specifially inchuding GBC within e term .
“Territory or possession”™ for purpeses of extending » particular statutory scheme 10 prlitery bases Congress in oo -
way umdermined the genenl propozition that GBC is pod part of the sovercign tomitary of the Umited States. Part of
ﬁmﬂ'hmmunﬂh of the Longsbore and Harbor Worken® Compemation Act
even 1o bases in foreign mrtons, and te MHM-_MHHHMMH ;
M--Mmuhmdhh-.u&m . i
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. For the reasons outlined above, we believe that the rationale for holding that there is no
jurisdiction to entertain a habeas petition from an alien beld at GBC is very strong and is the
comect result under Eisentrager. Nevertheless, we caution that there is a potential ground for
. uncerlainty arising from an arguable imprecision in the Supreme Court's langusge in
Eisentrager. As noted above, in a Emﬂ._.uﬂﬂmnﬁnnﬁﬂﬂﬂunﬁh_ﬂwﬂh._ﬁdmﬁﬂnusﬂ
not available because the alicns were not within over which the United States is
EFEE Fomirgion » the Court also stated that
" of i Hﬂrrﬂ#%lﬁnnﬂmmmﬂiﬁ.mﬁﬂ
sovereign territory and outside the territorial jurisdiction of a federal cowrt, then it Is clearthatho |
Eﬁﬁﬁﬁiﬁaﬁlﬂuﬁuﬂaﬂn.ﬁuﬂ

ETETR] ted-5E
FEEHEE:PE&H%-EE&N&!EEE as ...H.HE..W—EE._H .
gﬁﬂ:uﬁﬁﬂﬁuﬁnd_ﬁmﬁﬂﬂ nﬁﬁﬁﬁﬂﬂﬂﬁﬁﬂﬂ&ﬂwﬁﬂgﬁv} St
nation, for example, can retain Hﬂﬂﬂﬂm_..&__ndn. lemitory, yet at Enw-HnEnu___us_
another nation to excreise limited jurisdiction within it ( y
e e e e

HE_HEEEHPEEEEEHWEHE_EEE?H st be given meaning
which can only be done if there is a difference ..__ﬂ.n_mnﬂ_.. arisdiction
Eﬂﬂﬂnagﬁﬂmhﬁ_ﬁuﬁﬁﬂg itself rather nH_ s distincti
since it makes clcar that the United States exercises Euﬂhnﬂﬂ_-ﬂﬂnnu“:aﬁ
GBC, even though Cuba retains “‘sovercignty.” Lease Emwﬁﬂu:# _

. Eﬁ%ﬂﬂﬂﬁvﬂﬂﬁgnﬂﬁugm%wﬂgﬁuﬂwﬂﬁggﬁnﬂ:ﬂﬂm:
control mﬁﬂﬂﬂmﬁpggﬁ_ﬂm-ﬂdﬂanﬁﬂg extend to GBC, a court could
find that Eisentrager's mention of territonal jurisdiction does not preclude habeas jurisdiction at

?EH&EEE%E%EEELEE@EEFEE&EE
believe that these precedents arc pot good law, In Haltian Centers Council, Inc. v. McNary, 969 .
F2d 1326 (2od Cir. 1992), the Second Circuit stated that “Guantanamo Bay is a military
installation that is subject to the exclusive control and jurisdiction of the United States.™ Jfd. a W
1342, As a Eiﬁﬁaﬂfiﬁg%ﬂnsﬁ
constitutional rights applicd to Haitian refugees held ar GBC and that an interest group kould file

for a preliminery mjunction in federal court in New York to vindicate those rights. court

also relied in part on the fact that certain US, EEEEFI-EH%EGWHEHE
i " in section T of title

3.

definition of the United States” “special maritime and territorial
18, United States Code. hﬂﬁlfﬂﬁd—ﬂ _-un_mun.n m
“jirisdiction " Y. in . Supp. :
_@ FEEEEE%EE&EEEEH&E
is under the complete conirol Ehgﬁﬁgmﬁgﬂ_ig_
EEIE&EEEE&E&H&E .E.E_Ea. friy ;

m_.nu-Euuw_n..n_ﬁEE._Eﬂﬂiﬂ. LﬂEEErEEEEEE
accept these arguments. EEEE m.ﬁuﬂhﬂhﬂﬂu&uﬁﬁﬂ!:ﬁﬂﬂﬁﬂﬂﬂnﬂq
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“control™ over the base is not the relovant factor for purposes of the analysis in Eisentroger.
Presumably the United States similarly exercised considerable “jurisdiction™ and “control™ over
the Landsberg Prison, which was under the command of an American Army general at the time,
where the applicants in Eisentrager were held. That, however, was not deemed relevant to the

Court's analysis.

Third, the McNary and Sale cases cited sbove are not persuasive authority for extending
habeas jurisdiction to GBC. To begin with, the cases did not address habezs jurisdiction at all
and thus never squarely confronted the amalysis in Eisentruger. hﬂﬂ.mjr.ﬁmh.

F_—‘WP-“T-", -

Supreme Court, see 509 US. 918 tlﬂd&_g&%d”'
Ordex, see Cuban American Bar Ass =, 43 F3d at 1424. More importantly, the analymis in Sale

—_— i —

mmmm&m@}%uﬂmmﬁﬁumm
erred in [relying on Sale and] conc Bqﬂl'lh:tﬂdﬂtltulﬂﬂny

We di and jurisdiction’ is equivalent to’sovereignty.”) (citation ‘omitted).
F , 1o the extent the Secand Circuit in McNary relied on the theory that GBC was within the
“special maritime and territorial jurisdiction™ of the United States under 18 US.C. § 7, it is

particularty wesk authonty for habeas jurisdiction here. Section 7 of title 18 defines places or
ciroumstances where cortain crirminal laws of the United States shall apply to proscribe conduoct.
18 USC §7(15994). The mere fact that UL S, criminal law spplies, however, docs not bring a
place within the territorial jurisdiction of 3 foderal distnct coml As the Supreme Court
explaned in Vermifyo-Srown, a nation may exiend i3 statutes 1o regulste condoct “on arcas
under the control, thoogh not within the tomitorial juriséiction or sovercignty, of the mation
enacting the legslation ™ 335 US. ot 33]. Laws mrc frequently spplied extraterritorially to
conduct occurring outside 2 nation's territorial jurisdiction, but the mere spplication of law in
such a case does not alter the temitonal junsdiction of the courts or their power to grant the writ
of habeas corpus. hdnnd,ﬂum:pwﬁimhﬂmmmd:ﬂ:mmd
territorial jurisdiction of the United States expressly acknowledges this distinction. 1“3

mﬁwﬂum mﬁh;mﬂnduﬂnrmmuum us.C

hmuwwhmmummm
McNary, which essentially sssumed that 18 US.C. § 7 apphed to GBC. Instead the Second
Circuit has beid that the statute has po extraterritorial application. See Uhnited Stotey v. Gaclin,
216 F3d 207, 214 (2ad Ciz. 2000). Afier holding that § 7 had no toritorial application for the
_bﬁllhﬁﬁﬂﬂtﬂdh'ﬂulﬁh_imﬂq
techmically outside the territorial boundaries of the United States™ and declined to express a view

on “whether our dichon in McNary was comect™ Jd of 214 n8* lﬂhf:n-hlﬂml!'

* Although the Second Circait has hﬂhllﬂsﬁ.l?hﬁuwm l'ltﬂﬂiﬂl]lﬂ
relying 100 beavily on that ratiooale. This office bas opined that GBC is within the 'l:ll.l_:im-lnﬂln:ﬂil
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- e You bave also acked ps about the potential legal expose iff

convinces a federal district court o exercise habess jurisdiction. m:hﬂ:duuhun:hl

result could interfere with the of the that has been 1o address the
detainment and trizl of enemy aliens. First, a habeas would a detaines 1o challenge |

the legality of his stams and treatment under inlernational treatics, such as the Geneva
Conventions and the Intemational Covenant on Civil and Political Rights. See 28 US.C. §
2241(c)(4). Thus, a court could review, in pari, the question whether and what intemnational law
norms may or may not apply to the conduct of the war in Afghanistan,‘both by the United Statés

and its enemies. Second, & detainee could challenge the use of military commissions and the .

validity of any charges brought as violation of the laws of war under both international and

domestic law. See 28 US.C. § 2241(c)3). Third, although the Supreme Court in Ex parte

Quirin, 317 US. 1 (Iﬂl}hwhdhﬂlﬂlmnfhmumuﬂhmﬂgj
m:mﬂmﬂMthhuMw
require the federal courts (o review the constitutionality of military commission procedures
today. Fourth, a petitioner might even be able to question the constitutional authority of the
President o use force in Afghanistan and the legality of Congress's statutory authorization in
place of a declaration of war.

Finally, you bave asked about the rights that an coemy alien babeas petitionsr would

aware of no basis oo which » foderal cowt would gramt difforent litigant rights to a habess
petitioner simply because be is &0 eoemy alien, other than to deny him habeas jurisdictibn in the

Erst place.

enjoy as & Ltigant i federal court, ssswming that the court ks found jurisdiction o cxist. w:-:]

Jurisdiction of the United States under that provision. Ser Jastalasion of Shor Machiner an LS Mervad Baxe, g
Cmanienamo Bay, & Op. OL.C 136 (190Y). We do mot belfieve it i perecoary o revieh that opissos bere becmme.

-ﬂlﬂﬂ'wﬂmﬂ.hﬁHMITnn&_hh#dﬁ Mo
forisdiction. o addition, wr note that criminal prosecutions bhrve bees broupit on the smsEmption tut BUSC §7
ﬂuhﬁ”hhﬁuqﬂ-hhm hq,.l.ﬁi:_v.hr.ﬂlﬂ g

17, 117 & w1 (1590). w2 R s gt ol

mnhhnhhwhhhhﬂ—ﬂmmhmwmmch provisiom
extending the reach of LS. law, it baa done w0 cxpressly. See, £g., 42 USC. § 1651(a)(2). n-pnlnh-n

that it will be express about extrnding U.S. law to GBC when i intends thet result, Particularty where s judicial — -
MMMHMMMHMHHMMM:“H -
F‘th&hﬁ:dwmm lchumhﬂdhmﬁﬂ il

Ch 5 S i-l:_

ke | .
__',..- PR Ll
by B [ .-u--|.+l
et | o

-




L]

A L A b g i, @ G NEL SO Ny e n asg oy

Bjog M

. For the fnmgaingrﬂmm,wmmludcthuiqhuimnpuncmmtpmpulynﬂnm_m
mpﬁuﬁmfur:wﬁlufhhmmmmhymmmrnhmdmdﬂﬁummmﬂqﬂnﬂ
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Please Jet us know if we can be of any further assistance. bl .:
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