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CIVIL RIGHTS LI TI GATI ON
Wei ghi ng Whether to Plead ' Monel |

Ilann Margalit Maze

It is many New Yorkers' dreamto own a townhouse. The space, the privacy, 'liv-
ing the life of Riley.'" But as a recent New York Times article noted, the burdens
of townhouse living may outwei gh the benefits: skyrocketing property taxes, |eaky
roof s, honeowners' insurance, the duties of serving as your own doorperson and
gar bage col |l ector

Monell clains are a bit |ike townhouses: they're big, there are nany good reasons
to have them but frequently they're nore trouble than they're worth. Here is why.

VWhat |'s 'Monel ' ?

Under 42 U.S.C. 81983, 'Every person who, under color of any statute, ordinance,
regul ati on, custom or usage, of any State..., subjects, or causes to be subjec-
ted, any citizen of the United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or imunities secured by the
Constitution and |laws, shall be liable." In Monell v. Dept. of Soc. Servs. of the
City of New York, 436 U S. 658 (1978), the Suprene Court held that nunicipalities
are 'persons' within the meaning of 81983. For a nmunicipality to 'subject[]' a
person to a constitutional violation, however, there nmust be causati on between a
"muni ci pal' act and the unconstitutional deprivation. Not every nunicipal enployee
can speak or act on behalf of the nmunicipality; there is no mnunicipal respondeat
superior liability under 81983. Rather, the 'nunicipality’ acts either where a
hi gh-ranki ng policy maker (e.g., the mayor) acts, or where a | ower enployee's un-
constitutional act is part of a municipal custom policy, pattern or practice of
unconstitutional violations.

VWhy ' Monel | ' ?

There are many reasons why a plaintiff may wish to assert a Mnell claim For ex-
anpl e:

e Deep Pockets. If a plaintiff prevails on a Mnell claim there is little ques-
tion that the judgment can and will be collected. But before asserting Monel
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claims to ensure a deep pocket, plaintiff's counsel should consider how often it
is actually necessary to prevail on a Mnell claimin order to get the judgnent
pai d.

First, the vast majority of federal civil rights cases also involve New York com
mon-l aw i ntentional torts, for which the nunicipality is usually liable under re-
spondeat superior. Common-law clainms for false arrest and fal se inprisonnent con-
tain essentially the sane el enents as Fourth Anendnment fal se arrest and inprison-
ment clains. Conmon-| aw assault and battery clainms exist whenever a plaintiff has
excessive force clains under the Fourth Amendnent (in the police context), or un-
der the Ei ghth Anendnent (in the prison context).

Assunming (1) the defendant acted within the scope of enploynment; (2) the
plaintiff filed a tinely notice of claimagainst the nunicipality; and (3) the
plaintiff filed the lawsuit against the nunicipality within the statute of linmta-
tions (usually one year and 90 days), the city is liable, with or without a Monell
claim [FN1]

Assune, however, that the plaintiff nissed the one-year, 90-day statute of limt-
ations. The plaintiff (in New York State) still has three years to assert 81983

cl ai rs agai nst individual defendants. And as a practical matter, New York City,
notwi t hstandi ng the clear conmand of N Y. Gen. Mun. L. 850-k(3), will alnost al-
ways indemify city enpl oyees, whether or not they violated a rule or regulation
of their agency, and whether or not they engaged in intentional w ongdoing or
reckl essness. [FN2] It is the rare, extremely egregi ous case where the city wll
not indemify, and therefore the rare case where plaintiff will need to prove a
Monell claimto ensure a deep pocket.

« Discovery. In a typical stand-al one police m sconduct case, a case involving a
single false arrest by the NYPD, for exanple, the plaintiff will be entitled to
di scover any and all docunents concerning the arrest and the underlying incident.

The plaintiff will likely be entitled to police department policies concerning ar-
rests (which may be relevant, inter alia, to punitive danages). But the plaintiff
will plainly not be entitled to any and all records of police departnent arrests

t hr oughout New York City.

If the sane plaintiff, however, asserts that she was the victimof a pattern and
practice by the NYPD of stopping and arresting African-Anericans w thout probable

cause, it is an entirely different case. Plaintiff will be entitled, at a m ni num
to citywi de data concerning arrest practices, and probably to a substantial nunber
of underlying arrest records. The sheer volune of discovery will dwarf anything

the non-Mnell plaintiff would have received. And within that production, there
may be any nunber of damagi ng docunments hel pful to plaintiff's case

The assertion of Mmnell clains may also facilitate production of the individua
def endants' personnel records. To be sure, this information should be discoverable
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even in a non-Mnell case. Evidence of prior acts is adm ssible under Rul e 404(b)
of the Federal Rules of Evidence to prove 'notive, opportunity, intent, prepara-
tion, plan, know edge, identity, or absence of m stake or accident.' Personnel re-
cords of defendants are also relevant to a New York conmmon-| aw cl ai m agai nst the
muni ci pality for negligent hiring, supervision, discipline, and/or retention of
the defendant officer, if plaintiff asserts such a claim

In a Monell case, the discoverability of personnel records is at its zenith. In
Fiacco v. City of Rensselaer, 783 F.2d 319, 328 (2d Cir. 1986), the U. S. Court of
Appeal s for the Second Circuit held that prior conplaints agai nst defendants and
ot her police officers were discoverable and adm ssi bl e, whether or not they were
valid, in a Mnell case challenging the city's policy of deliberate indifference
to the proper investigation and supervision of police officers in the use of
force:

[ T] he evidence that a nunber of clainms of police brutality had been nade by ot her
persons against the City, together with evidence as to the City's treatnent of
these clains, was relevant. \Whether or not the clains had validity, the very as-
sertion of a number of such claims put the City on notice that there was a possib-
ility that its police officers had used excessive force. The City's know edge of
these allegations and the nature and extent of its efforts to investigate and re-
cord the clainms were pertinent to Fiacco's contention that the City had a policy
of nonsupervision of its policenen that reflected a deliberate indifference to
their use of excessive force.'

The court noted that a Monell plaintiff was not only entitled to inquire about
prior incidents, but required to do so to prove the Mnell claim

Since the exi stence of a policy of nonsupervision anmounting to deliberate indif-
ference to constitutional rights cannot be established by inference solely from
evi dence of the occurrence of the incident in question...a plaintiff cannot pre-
vail on a 81983 claimagainst a nunicipality w thout introducing other evidence.
Proof that other clainms were nmet with indifference for their truth nmay be one way
of satisfying the plaintiffs' burden.

e Overcoming Inmunities. In 81983 cases, police officers, investigators, prosec-
utors, and other individual government actors enjoy qualified immunity, i.e., im
munity 'fromliability for civil danmages insofar as their conduct does not violate
clearly established statutory or constitutional rights of which a reasonabl e per-
son woul d have known.' [FN3]

Muni ci palities, however, do not enjoy qualified inmmunity. In a case where muni -
ci pal enpl oyees violated federal |aw that was not clearly established, a plaintiff
nmust prove Monell to prevail on the federal claim

Monell claims can al so be used to overcone absolute inmunity. Prosecutors, for
exanpl e, enjoy absolute immnity for their initiation and prosecution of a crimn-
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al case, even for suborning perjury, deliberately failing to turn over Brady na-
terial, and other prosecutorial msconduct. But, in the Second Circuit, counties
are |iable where the district attorney (1) acting in a 'nmanagerial' capacity, (2)
as part of a custom practice, or policy within the district attorney's office,
(3) violates the Constitution or other federal |aw, (4) where such violation prox-
imately causes injury. For exanple, if a district attorney customarily fails to
supervise or train assistants on Brady issues, or custonmarily ignores evidence of
police wongdoing, the county may be |liable for any wongful prosecution or con-
viction proxi mtely caused by such customor policy. [FNA] In many cases, Monell
may be the only avenue to relief in wongful conviction cases asserting prosec-
utorial msconduct.

Wy Not ' Monel ' ?

Whay not plead a Monell claimin every civil rights case? The first reason is ob-
vious: plaintiffs should not plead the claimunless they have a good faith basis
to bring the claim But assuming there is a good faith basis, there are nmany tac-
tical reasons not to assert Monell as well

First, the plaintiff will be overwhel med with di scovery she does not need in or-
der to prove her case. Why review a million docunments when a hundred documents
will do? Second, plaintiff will likely be involved in unnecessary notion practice

concerni ng vol um nous di scovery that corporation counsel generally does not |ike
to produce. Again, why engage in notion practice over discovery the plaintiff does
not even need? Third, plaintiff may face a tine-consum ng and unnecessary sumrary
judgment notion to dismss the Mnnell claim Fourth, even if the claimdoes sur-
vive to trial, the court may bifurcate the Mnell claimfromplaintiffs' other
claims, so that the jury will not hear prejudicial evidence (e.g., evidence of
prior conplaints against the defendant officers) potentially relevant only to the
Monel | claim The court may bifurcate, and hold a Mnell trial second, for another
reason: if the plaintiff cannot prove in the first trial that the individual de-
fendants violated her constitutional rights, then plaintiff cannot prove that the
muni ci pality's policy, custom or practice caused any unconstitutional violation,
elimnating the need for a second, Monell trial against the rnunicipality. [FN5]

Needl ess di scovery and notion practice and an extended, bifurcated trial wll
substantially delay the case, delay that may not be in the plaintiff's interest.
Del ay may prove particularly galling given this key point: damages for Monel
clainms are no greater than damages for non-Monell clainms. The plaintiff who is
falsely arrested by an errant police officer receives the same damages as the
plaintiff who is falsely arrested pursuant to a nunicipal policy of falsely ar-
resting people. If the damages are to be the same, nost plaintiffs would rather
get their judgnent one to two years after filing, not three to four, or nore,
years after they brought the case

Concl usi on
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Many plaintiffs' |lawers plead Mnell clainms in every single 81983 case. This is
a mstake. In nost individual civil rights cases, Mnell clainms are not only
poi ntl ess, but also potentially prejudicial to the efficient prosecution of
plaintiff's case.

Before noving to the Monell townhouse across the street, consider staying in your
apartnment. The view may be just as good, and the value, much better.

Ilann Margalit Maazel is a partner at Enery Celli Brinckerhoff & Abady, which
specializes in civil rights and comrercial litigation

FN1. O course, there is no fee shifting for common-law tort clains.

FN2. For an alternative approach to indemification of police officers, see

Ri chard Enery & Ilann Margalit Maazel, 'Why Civil Rights Lawsuits Do Not Deter Po-
lice Msconduct: The Conundrum of Indemification and a Proposed Sol ution,' 28
Fordham Urb. L.J. 587, 600 (2000).

FN3. Harlow v. Fitzgerald, 457 U S. 800, 818 (1982).

FN4. Myers v. County of Orange, 157 F.3d 66, 77 (2d Cir. 1998) (collecting cases).
In New York City, where counties are constituent parts of city government, the
claimis against the city. See, e.g., Jovanovic, 2006 W. 2411541, at *17-18.

FN5. See, e.g., Amato v. City of Saratoga Springs, 170 F.3d 311, 316 (2d Cir.
1999).
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